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Adaptation of Laws Order, (1950), R. 28 
—Adaptation of President’s Order — Making 

now laws—If contemplated (FB) 157t 

Advancement —Husband and wife—Purchase 
in wife's name—Presumption—Onus 143a 

Arbitration Act (X [10] of 1940), S. 47, 

Proviso —"Award otherwise obtained"—Award 
obtained on agreement for reference to arbitra¬ 
tion pending suit—Award if adjustment of suit 
— Civil P. O. (190s), 0. 23, R. 3 — Contract 
Act (1872), S. 28 169a 

Benami — Property purchased apparently by 
Hindu woman in her own name — Sale by ber 
of property — Enquiry by alienee as to real 
ownership of property or legal necessity im- 
possible due to lapse of time — Recitation in 
deed ol sale ooupled with other circumstanoes 
held sufficient proof of necessity — Husbatd 
setting up title to property and alleging wife to 
be benamidar — He must establish notice to 
purchaser of real title — Purchaser is protected 
under S. 41, T. P. Act) — Reversioner o’aiming 
under husband, the ostensible owner cannot 


Benami ( contd .) 

claim higher rights — Hindu law — Widow— 
Alienation—Setting aside of 143c 

Bihar and Orissa Public Demands Reco¬ 
very Act (IV [4] of 1914), Ss. 7 and 52 — 
Death of certificate debtor after notice under 
S. 7—Substitution 198a 

- S. 26 —Certificate proceedings—Doctrine 

of representation—Applicability 1986 

-.S'. 26 (3) — Orissa Tenancy Act (II [2] 

of 1913), S 212 — Scope—Khasmahal home¬ 
stead tenancy—Applicability 198c 

C. P. Tenancy Act (XI [ 11] of 1898)— See 

under Tenancy Laws. 

Civil Procedure • Code (V [5] of 1908), 
Ss. 51, 60 (1) Proviso (n), 0. 40, R. 1 — 
Receiver of property,.not attachable 220 b 

- Ss. 51, 60 ; 0. 33, R. 10 ; 0 40, R. 1 — 

Deoree for future maintenance—Government's 
right to appointment of receiver to realise 
court-fee — Transfer of Property Act (1882), 
8. 6 (dd) 220c 

- S. 60—See ibid, S. 51 220c 
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Civil P. C. ( contcl.) 

- S. 60 (1) Proviso (n )—Arrears of main¬ 
tenance — Transfer of Property Act (1882), 

S. 6 (dd) 220* 

_S. 73 — See ibid, (l) S. 115 230a 

(2) 0. 21, E. 83 (2), 
Proviso 1 230c 

-- S. 80 — Notice given by father — Father 


dying prior to filing of suit — Notice cannot be 
availed of by son 257c 

-S. 80 and 0. I, R 10 (2 ] > — Necessary 

party — Government — No notice to Govern¬ 
ment—Dismissal of suit as whole 251 d 

-S. 100 —Case not set up in pleadings and 

not borne out by evidence or by written state¬ 
ment cannot be raised for first time in second 
appeal 645 

-S. 115 —"Wrong view of S. 73, Civil P. C. 

— Mistake as to jurisdiction — Civil P. C. 
(1908), S. 73 280a 

*_ S. 149—See ibid, 0. 33, Rr. 7, 8, 15, 2 

183 

_0. 1, B. 10 (2)—See ibid, S. 80 251d 

_ 0. 20, B. 7 — See Limitation Act (1908), 

Art. 182 (1) (FB) 125 a 

_0. 21, R■ 50 (2) — Joint Hindu family 

concern — Hindu law — Joint family—Trade 

189.1 

_0. 21, Rr . 58 to 66 — See Debt laws — 

Orissa Money lenders Act (III [3] of 1939), 
Ss. 10, 2 (1), Exception 3 65 

_0. 21, R. 83 (1) —Permission for private 

Bale—Consent of any party, if necessary 2305 

- 0 21, R. 83 (2), Proviso 1 —Money paid 

into Court if available for rateable distribution 
— Consent of attaching creditors — Discretion 
of Court—Civil P. C. (1908), S. 73 230s 

- O 23, R. 3—See Arbitration Act (3940), 

S. 47, Proviso 169a 

-0. 30, R. 10 —Liability of more persons 

than one 1895 

- 0. 33, R. l x Explanation—Wife applying 

to sue as pauper—Determination of wife’s 
status on basis of husband’s property 234* 
-O 33, R. 1, Explanation —Wearing ap¬ 
parel—Ornaments of Hindu woman 2345 
*-O. 33, Rr. 7, 8, 15, 2 and S. 149 — Ap¬ 

plication to sue as pauper refused—Power of 
Court to allow court-fe9 to be paid—Limita¬ 
tion 183 

- 0. 34, R. 1 —Non-joinder — Rights of 

prior and puiBne mortgagpes—Transfer of 
Property Act (1882), S, 67 210c 

-0. 40, R. 1—See ibid, S. 51 : 2205, 

220c 

Constitutional Law—Legislatures —See Cons¬ 
titution of India (FB) 157^ 

-Legislatures—Powers of—Written cons¬ 
titution (FB) 1575 


Constitution of India, 1950 — Nature andi 
Scope—Constitutional law— Legislatures 

(FB) 157i 

_ Arts. 13 and 22 — See Public Safety— 

Orissa Maintenance of Public Order Act (IV [43 
of 1948 as amended in 1949), Ss. 2, 3 and 4 

(FB) 1575 

_ Art. 13 (1 )—Object of (FB) 157c- 

*_ Art. 134 (1) (c) — Standard of fitness— 

Conviction on basis of portion of retracted 
confession—Non-compliance with S. 342, Cri¬ 
minal P. C.—Criminal P. C. (1898), Ss. 342 1 
and 404—Evidence Act (1872), S. 24 235a 

— Art. 373 —See Public Safety—Orissa Main¬ 
tenance of Public Order Act (IV [4] of 1948) 

(FB) 157a 

Contract Act (IX [9] 1872), S. 23 — See 
Arbitration Aot (1940), S 47, Proviso 169a 

- Ss. 37, 39 —Contract of sale not by 

sample—Refusal of buyer to accept grodsunlesB 
they accorded with sample—Performance held 
dispensed by buyer—Seller treating contract 
cancelled—Buyer held responsible for breach 
and not entitled to compensation—Sale of 
Goods Act (1930), 8. 41 42tf 

-.S'. 43—See Mortgage 6a 

-S s. 211 and 212 —Negligence of agent— 

Connect : on between negligence and misappro¬ 
priation—Agent's liability 241a 

-S. 212 —See ibid, S. 211 241a 

-S. 234 —Contract of sale through agent-— 

Notice by buyer to agent alleging representa¬ 
tion beyond authority and holding agent res¬ 
ponsible for loss—Principal cannot be made 
liable subsequently 42e 

Cotton Textiles (Control of Movement) 
Order (1946), Cl. 3 —Government of Bibar 
Notification No. 16100, S. T. dated 8-6-46, 
Cl. 3 (a)—There is no conflict between Cl. 3 of 
Order and Cl. 3 (a) of Notification—Prosecution 
of accused for contravening Notification— 
Sanction under Cl. 10 of Order is not necessary 
—Cotton Textiles (Control of Movement) Order 
(1946), Cl. 10 (SB) 1145 

- CL 10—See ibid, Cl. 3 (SB) 1145 

Criminal P. C (V [5] of 1898), Ss . 139A 
and 439 —Mode of enquiry—Held, there was 
sufficient compliance with S. 139A and no 
revision lay 20*- 

-S’. 145 -Possession means actual pos¬ 
session—Mere attornment does not give poeses. 
sion 59a 

- S. 145 —“Continuous possession/’ mean¬ 
ing—Explained t95 

- S. 151 —Scopa—Power under, if analogous 

to power of preventive detention — Arrest of 
person belonging to Communist party—Validity 

(FB) 107c. 
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Criminal P. C. (contd,) 

- S, 164 — See Evidence Act (1872). S. 24 

202a 

- S . 204 — See Penal Code (i860), S. 224 

62a 

- S . 243 — See ibid, S. 255 886 

- S, 252 (2) — Duty under sub-s. (2) 2456 

- S . 255 — Plea of guilty — Lacuna in 

evidence — Offence not established by proper 
evidence — Conviction upon plea is bad— Cri¬ 
minal P. C. (1898), S. 248 885 

- S. 256 —Remaining witnesses—Witnesses 

whose names were not disclosed before charge— 
Right of prosecution to examine 245a 


- S. 342— See Constitution of India, Art. 134 

(1) (c) 235 a 

- S.404 — See Constitution of India, Art. 134 

(1) (c) 235a 

- S. 430 — See ibid, S. 139A 203 

- S. 491 —Application under—Valid order of 

detention produced—Court cannot direct release 
merely because there was no valid cause for 
detention at some prior Btage (FB) 107a 

- S. 491 — Petitioner absconding from jail 

(FB) 146a 

- S. 491 —Successive application (FB) 1466 

- S. 537 —Errors in framing charge—Effect 

—Charge under certain Order of 1945 mention¬ 
ing identical Order of 1948 which was replaced 
by former Order — Use of words ‘normal con¬ 
sumption’ for ‘normal requirements’ — Errors 
held did not materially prejudice accused 1216 


DEBT LAWS 

Orissa Money-lenders Act (111 [3] of 1939), 

S. 2 (1), Exception 3 — bee Mortgage 6ci 

- Ss. 10, 2 (l), exception 8 — Auction- 

purchaser of mortgaged property — Whether 
debtor entitled to benefit under Act depends on 
whether he has or has nob undertaken liability 
of paying off mortgage—Sale of mortgaged pro¬ 
perty "subject to mortgage” — When within 
mischef of exception 3 to S 2 (l), stated—Tests 
laid down — Civil P. C. (1908), 0. 21, Rr. 58 
to 66 66 

- S. 17 — Mortgagee’s interest acquired by 

adverse possession—Possession as invalid mort. 
gagoe, if counts 218c 


Defence of India Rules (1939), R. 81 (4)— 
Government of Bibar Notification No. 16100 
S. T. dated 8.6.46, Cl. 3(a) — Attempt to trans¬ 
port— Accused travelling in through train from 
Puri to Howrah — New cloth weighing 14 lbs 
found in his possession — No plea that cloth 
was not being taken to Howrah—Accused held 
attempted to transport cloth to Howrah—Even 
if he merely prepared to transport cloth accused 


Defence of India Rules (contd.) 

held was guilty in view of R. 121—Defence of 

India Rules (1939), R. 121 (SB) 114a 

- R . 81 (4) — Cotton Cloth and Yarn 

(Control) Order (1945), cl. 18 (2) — ‘Normal 
requirement' — Determination of — Dealer at 
place N in Madras found with 113 pieces of 
cloth on road at place H in Orissa — His 
explanation not believed — Held cloth was not 
within nonnal business or personal requirement. 

121a 

_ R. 121 — See ibid R. 81 (4) (SB) 114a 

Essential Supplies (Temporary Powers) 

Act (XXIV 124] of 1946 ), Ss. 7, 17 — There 
must be evidence as to where the cloth was 
being transported — Possession of passenger’s 
ticket with person, is no indication 88a 

Evidence Act (I [l] of (1872), S. 24 — See 
Constitution of India Art. 134 (1) (c) 235a 

-S. 24 — Confession, what is — Criminal 

P. C. (1898), S. 164 202a 

- S. 24 —Retracted confession 2356 

-S'. 33 —Scope—Evidence of witness before 

committing Magistrate’s Court — Admissibility 
in Sessions Court 2026 

-.S', 35—See Tnam 257a 

-S. 91—See Registration Act (1908), Ss. 49 

and 17 2136 

- S. 92 —Contract of sale reduced to writing 

—No mention of sample—No evidence can be 
given to show that it was contract of sale by 
sample—Sale of Goods Act (1980), S 17 42a 

- S. 114 — Presumption a9 to official acts 

being done in accordance with law —Presump¬ 
tion not conclusive—It caDnot be raised in face 
of clear evidence to contrary 3 tid 

- S. 115 — Remind conveyance executed to 

perpetrate fiaud — Fraud carried out — Real 
owner cot to challenge title of ostensible owner 

123 

--S'. 118 —Evidence of children — Admissi¬ 
bility 201a 

General Clauses Act (X [10] of 1897), 

S. 3 (12)—See Public Safety — Orissa Main¬ 
tenance of Public Order Act, (IV [4] of 1948) 

(FB) 157a 

*- S. 5(3)—See rublio Safety— Orissa 

Maintenance of Public Order Act, (IV [4] of 
1908) (FB) 167a 

Government of India Act ( 1935) '(26 Geo.V 
and 1 Edw VIII C 2), S. 100 
—See (1) Interpretation of Statutes 476 
(2) Orissa Hindu Religious Endowments 
Act (IV of 1939), S. 49 47c 

- (1935. as adapted) Ss. 207, 205 — High 

Court of Orissa exercising jurisdiction in Orissa 
States, by virtue of powers delegated by Domi¬ 
nion under extra.Provincial Jurisdiction Act, is 
not High Court within meaning of Ss. 207 
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GoYt. of India Act (contd.) 

aDd 205—No appeal lies to Federal Court and 

no certificate can issue (SB) 89 

- Sch. VII, List L Item 54, List II t 

items 54 and 34 - See Orissa Hindu Religious 
Endowments Act (IV [4] of 1939), S. 49 47c 

- Sch. VII, List 11 —Item 34—“Charities*’ 

—Word is used in most comprehensive sense— 
Includes institution of purely religious character 
— Provincial Legislature can legislate in res¬ 
pect of such institutions 47a 

- Sch . VII List II item 54 List I item 54 

—See Words and Phrases 47 d 

Grant—Crown grant—Ferry franchise—Pre¬ 
sumption of — Existence of right may be pre¬ 
sumed from long user even if land over which 
it is exercised does not belong to Crown or 
grantee 196 

-Crown grant—Ferry franchise—Interrup¬ 
tion in enjoyment—Effect—Facts set out suffi¬ 
cient to raise presumption of Crown grant— 
Proof of interruption does not negative pre¬ 
sumption—Franchise continues until opposing 
party can show grant in itself 19c 

-Crown grant—Ferry franchise—Presump¬ 
tion of—Evidecce of long user except for a 
short period — Devolution of right from original 
holders to present holders not established— 
Effeot — In circumstances of the case held 
re-grant in favour of present holders should be 
presumed 194 

-Crown grant — Ferry franchise — Right 

acquired by prescription and by Crown grant — 
Distinction—Long exeroise of ferry right — 
Proof of recognition of the right by Govern¬ 
ment officials and existence of public obligation 
—Acquisition of ferry franchise by lost Crown 
grant may be presumed — Competitive ferry 
cannot be allowed l9e 

-Service grant—Essentials 225a 

—-Public religious grant—Hindu law—Reli¬ 
gious endowment 2256 

Hindu law—Alienation — Widow — Suit by 
reversioner to set aside alienation—Court find¬ 
ing that property belonged to widow and that she 
had title to ■ alienate it—Reversioner provmg 
that she spent for improvements over property — 
She held could recover cost of improvement from 
absence, such costs being charge on it l 4 8i 

-Alienation—Legal necessity — Bona tide 

inquiry 2176 

-Joint family—Karta—Power of, to repre¬ 
sent in certificate proceedings 140a 

Maintenance—Charge—Person inheriting 
estate cannot alienate the same, except for 
pressing necessity to the estate, to the prejudice 
of right of maintenance of the widow and 
daughters of deceased last holder 69c 

-Religious endowment— See Grant 2256 


Hindu Law (contd.) 

-Religious endowment — Muth — Ohela— 

Initiation — Requisite religious ceremonies — 
Usage is deciding factor—Affiliation—Presump¬ 
tion—Initiation and treatment as chela proved 
— Requisite ceremonies have been performed 
may be presumed 28a 

-Religious endowment — Muth — Chela — 

Right of discarded Chela to maintenance out of 
Muth properties—No specific right in favour of 
indivioual Chela can be recognised apart from 
terms of endowment or usage 286 

-Religious endowment — Dedication — 

Absolute dedication and dedication of less com¬ 
plete character—Distinction 225c 

-Reversioners— See Transfer of Property Act 

(1882). S. 91 150a; 1506; 150c 

-Widow—Alienation — Setting aside of — 

See Beoami 148c 

-Widow—Alienation — Legal necessity — 

Alienee’s duty to enquire 1486 

HOUSES AND RENTS 
Orissa House Rent Control Act (V [5] of 
1947), Ss 5 and 13 —Orissa House Rent Con¬ 
trol Order (1942), S. 18 — Tenancy determin¬ 
ed by no'.ice to quit — Tenant continuing in 
possession is tenant—(Per Roy G . Jr, Paniqrahi 
J . Contra) le 

- Ss. 5 (a) and 13 —Eviction for non-pay¬ 
ment of rent—Tenant not entitled to protection 

Id 


Inam —Inam register — Evidentiary value — 
Evidence Act (1872), S. 85 257a 

Income-tax Act (XI (11] of 1922), S . 25A 

—Applicability 191a 

- S. 25A —Partial Partition —Order under 

section, if and when can be passed 1916 

-Ss. 30 (l), Provisos 1 , 31 and 33 (l) — 

Order dismissing appeal as incompetent—Appeal, 
if lies. 205 

- S. 31— See ibid, S. 30 (1). Proviso 1 205 

- S. 33 (l) — See ibid, S. 30 (1), Proviso 1 

205 


. Ultra vires — 
Overlapping— 
Govt, of India 

476 


Interpretation of Statutes - 

Federal and Provincial lists - 
Rule of pith and substance — 

Act (1985), S. 100 
-History of legislation may be considered 

(SB) 99a 

-Statutes in pari materia—Civil Procedure 

Code and Limitation Act — Similar words and 
expressions occurring in two statutes should be 
given same meaning unless there is something 
repugnant in the subject or context (FB) 1256 

-Marginal note — It does not form part of 

section and cannot be used to give a different 
effeot to clear words in section where there 
oannot be any doubt as to ordinary meaning of 
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Interpretation of Statutes (contdJ 
words — But it is of some assistance inasmuch 
as it shows drift of section—It may be said to 
be assented to impliedly by the Legislature and 
its significance cannot be wholly ignored 

(FB) 125c 

-Ooneolidating Act (FB) 125i 

—Statute of limitation—Equitable considera¬ 
tions are out of place — Limitation Act (1908), 
Preamble (FB)125c 

-Constitution—Law made under Constitu- 

fcion—Interpretation—Technical rules 

(FB) 157* 

-Constitution—Construction (FB) 157/ 

-Doctrine of severability (FB) lblg 

-Act affecting liberty of citizen (FB) 157; 

Limitation Act (IX [9] of (1908), Preain 
ble— See Interpretation of Statutes (FB) 125e 

- Arts. 12 and 13 — Applicability — Suit 

under S. 87, Bihar and Orissa Public Demands 
Reoovery Act 140c 

- Art. 47 —Applicability—Suit by co.sharer 

for possession of share in respect of which order 
under S. 145, Criminal P. 0., was passed in 
his favour — Art. 47 does not apply—Where 
possession of both parties is confirmed, Art. 47 
does not apply — It n OD)y when party is held 
to be out of possession that Art. 47 applies Ola 

- Art. 90 — Knowledge contemplated by 

Artiole 241 b 

- Art. 144 — See Registration Act (1908), 

Ss. 49 and 17 213 b 

- Art. 144 —Possession under invalid mort¬ 
gage—Acquisition of limited interest by way of 
mortgage 213a 

- Art. 144— Adverse possession—Mahoma- 

dan family—Possession of one member, if cn 
behalf of all 250c 

- Art. 144 —Permissive possession — C( m- 

promise decree —Admission of plaintiff’s title 

250 d 

- Art. 182 (l )—Date of decree meaning of 

—Civil P. 0. (1908), 0. 20, R. 7 (FB) 125a 

Madras Estates Land Act (I [l] of 1908) 
— See under Tenancy Laws. 

Mortgage—Enforcement of—Liability is joint 
and several amongst mortgago-s and subse¬ 
quent transferees—Liability can be enforced in 
entirety against any of them by exonerating 
others — Fact that it cannot be eoforct-d against 
some by virtue of Orisea Money-lenders Act, 
1939, is no bar against its enforcement against 
others — Debt Laws — Orissa Money-lenders 
Act (III [3J of (1939), S. 2 (1), Exception (3) 
—Contract Aot (1872), S. 43 6a 

Orissa Hindu Religious Endowments Act 

(IV [4] of 1939), S. 6 (12 )—Act is not extra 
territorial in operation — Once any income 


Orissa H R. E. Aot (contd.) 

(moveable) of muth or temple is brought within 
province from whatever source, it is property 
within province and comes within scope of Act 

Ale 

- S. 49 — Pith and substance is raising 

money for sole purpose of meeting expenses of 
Commissioner and those workirg under him — 
Provision is ancillary to main provisions of 
Act — Effect of encroachment on field of in¬ 
come tax only incidental—Provision is within 
competence of Provincial legislature and is not 
ultra vires — Contribution levied under S. 49 
is not a tax but fee and falls in item 54 read 
with item 34 of List II and not under item 54 
of List I — Government of India Act (1935), 
S. 100, Sch. VII, Lit-t I. item 54 List II 
items 54 and 34 47c 

--S'. 54 (1) — Applicability — “Person hav¬ 
ing interest’* does not include trustee—Suit by 
trustee for pcssession against trespasser—8. 54 
(1) (a) doe* not apply — Civil P. C. (1908), 
S. 92 (SB) 995 

Orissa Maintenance of Public Order Aot 

(IV [4] of 1948)—See under Public Safety 

Orissa Money. Lenders Act (III [3) 0 f 1939) 
—See under Debt Laws, 

Orisfca Tenancy Act (II [ 2 ] of 1913)— See 
under Tenancy Laws. 


Penal Code (XLV [45] of I860), S . 83 — 
Applicability 2615 

-.S'. 224 —Apprehension must be lawful _ 

Case under S 447—In first instance summons 
should issue — Issue of warrant is not lawful 
apprehension — Resistance is not offence — 
Criminal P. C. (1898), S. 204 62a 

-S’. 224 — Lawfully detairnd — Warrant of 

arrest returned unexecuted — No issue of fresh 
warrant—Second attempt to arrest — Accused 
taken into custody — Arrest is without any 
order of arrest—It is not custody in which ac. 
cused could he held to be lawfully detained 

— To escape or attempt to escape from such 

custody is no offence 625 

- S. 224 —“Intentionally” — Accused for¬ 
cibly taken away from custody by others_ 

Accused cannot be said to have “intentionally” 
escaped from oustody 62c 

- S. 300, Exception I — Provocation—Test 

— Verbal provocation and provocation caused 

by physical attack 261c 

-8. 379 — Fish in tidal and navigable river 

are not in possees’on of anybody—Third person 
catching fish without peimission does not com¬ 
mit theft 206 

Ss. 379 and 427 —Eona fide claim of 
right 196 

- S. 427 - ibid, S. 379 196 


l 


8 


Subject Index, A. I. R. 1950 Orissa 


Provincial Insolvency Act (V [5] of 1920), 

- Ss 37 , 78 (2) —Unconditional order of 

adjudication—Powers of Court 238 

-8. 78 (2)—See ibid S. 37 238 

PUBLIC SAFETY 

Orissa Maintenance of Public Order Act 
(IV [4] of 1948 )—Act was validly extended 
to Orissa States which have by agreement of 
15th and 30th December 1947 have transferred 
their administrative Control to Dominion of 
India—Delegation of control by Dominion 
Government to Orissa Government, by virtue 
of Extra-Provincial Jurisdiction Act (1947) is 
valid—Act of 1947 is not ultra vires — Extra 
Provincial Jurisdiction Act (1947) — Interna¬ 
tional law—Extra-Territorial Legislation 67 

*-Validity—Preventive Detention (Exten¬ 

sion of Duration) Order (195Q) — Interval 
between midnight of 25th-26th January and 
signing of Order by President — Whether 
material for validity — Constitution of India, 
Art. 373—General Clauses Act (1897), Ss. 5 
(3) and 3 (12) (FB) 157a 

- Si. 2 and 3 —As amended by Act (VI [6] 

of 1949)—Prior invalid order of detention — 
Detenu released—Subsequent camouflaged order 
on substantially same grounds — Validity — 
Contempt of Court (FB) 107d 

-8. 2 —Want of bona fides on part of Gov¬ 
ernment—Onus (FB) 107(3 

-8s. 2 , 3 —Successive orders of detention 

(FB) 146c 

*- (as amended in 1949), S. 2 , 3 and 4— 

Validity—Public Safety—Preventive Detention 
(Extension of Duration) Order (1950)—Consti¬ 
tution of India, Arts. 13 and 22 (FB) 1675 

-8. 2(1) (a) and (2 )—Prior invalid order 

under S. 2 (2)—Subsequent order under S. 2 
(1) (a)—Validity (FB) 1075 

*PreYentive Detention (Extension of 

Duration) Order (1950) —8ei Public Safety 
—Orissa Maintenance of Public Order Aot, (IV 
[4] of 19 48 as amended in 1949) Ss. 2, 3 & 4 

_(FB) 1675 

Reformatory Schools Act (VIII [8] of 
(1897). 8. 8 —“Youthful offender"—Youthful 
offender guilty under S. 802, Penal Code: 261 d 

Registration Act (XVI [16] of 1908), 8. 17 
—See ibid, S. 49 2135 

-8. 17 (2) (vi )—Money suit — Petition of 

compromise creating charge on property at¬ 
tached before judgment—Registration 1405 

- Ss. 49 and 17 —Unregistered mortgage 

deed — Evidentiary value — Limitation Act 
(1908), Art. 144—Evidence Act (1872), S. 91 

2185 


Riparian Rights—Ferry—Origin and inci¬ 
dents of 19 a 

——-Right of irrigation from stream or channel 
—Right to pat up dam 2575 

Sale of Goods Act (III [3] of 1930) 8 .17 
—See Evidence Act (1872), 8. 92 42a 

-8. 17 —Contract of sale in writing — No 

express or implied term that sale was by sample 
—Contract is not by sample 425 

-8. 41—See Contract Act (1872), Ss. 37, 39 

42 d 

-8. 41 —Delivery of goods to purchaser 

and bis acceptance—Distinction 42c 

Specific Relief Act (I [1] of 1877), 8. 21, 

Exception —Applicability 1695 

TENANCY LAWS 

C.P. Tenancy Act (XI [111 of 1898), Ss. 46, 

47 — Sale of occupancy rights — Validity 

217c 

Madras Estates Land Aot (l [l] of 1908), 

S. 3 (15) and Explanation — Occupation — 
Meaning of — Tenants executing muchalika 
denying tenancy—Tenants, if in occupation 

250 a 

-8. 6 — 1 Admitted to possession”—Mean¬ 
ing of—Forcible induction, if admission 2505 

-8. 6 — Applicability—Section, if applies 

to trespasser in possession 250c 

-8. 6 — Mustajar, if entitled to benefits of 

section 250/ 

-8. 6 — Demand of rent — Possession de. 

nied — Admission as ryot 250 g 

Orissa Tenancy Act (II [2] of 1913), 8. 57b 

— See ibid, 8. 236 61 

-8s. 74, 212 — First charge—S. 74 must 

be read subject to 8. 212 36c 

-8. 212 — See Bihar and Orissa Public 

Demands Recovery Act (IV [4] of 1914), 

8. 26 (3) 198c 

-8. 212 (2 )—Object of — Provisions must 

be strictly followed — Rent decree under 

S. 199—Execution—One co-sharer not served 

— Right and title of judgment-debtor and not 
the holding passes to landlord by auction sale 

36a 

-8. 236 (as amended by Orissa Tenancy 

(Amendment) Act X [10] of 1946) —“Homes¬ 
tead" — Meaning explained — Ejectment suit I 
under S. 57 (b) — Defence under S. 236, as 
amended—Proof required of defendant, stated 

— Tenancy Laws — Orissa Tenancy Act (II 

[21 of 1913), S. 57 (b) 61 

Transfer of Property Aot (IV [4l of 1882), 

S. 6 (dd) — See (1) Civil P. C. (1908), S. 51 

220c 

(2) Civil P. C. (1908), S. 60 
(1) Proviso (n) 220a 




Subject Index, A. I. R. i960 Orissa 


T. P. Aot (contd*) 

S. 52 — Doctrine of Its pendens applies 
to involuntary transfers — Rent decree under 
8 . 199, Orissa Tenancy Act — Mortgage suit 
on tbe holding pending—Execution sale under 
rent decree before passing of final decree in mort¬ 
gage suit — Decree-holder purchaser gets only 
right of redemption which is barred on confir¬ 
mation of sale under final decree 366 

-S. 52 — Involuntary transfers * 210a 

- .S. 52 — Involuntary transfer—Execution 

of mortgage before suit but execution sale pend- 
ing suit 2106 

S. 53 A — Transferor — Meaning of_ 

Minor 217a 

-S. 67 — See Oivil P. 0. (1908), 0. 34, 

R - 1 210c 

-6. 9] _ Hindu reversioner — Interest in 

property mortgaged — Right to redeem _ 
(Obiter) —Per Ray C. J. _ Hindu law __ 
Reversioners 150a 

- 8. 91 — Hindu reversioner _ Right to 

redeem—What muat be proved— (Obiter)— Per 
Roy C. J . — Hindu law — Reversioners 1606 


9 

T. P. Act (contd.) 

- Ss. 91 and 92 —Hindu reversioner_Right 

to subrogate — Possessory lien—Hindu law_ 

Reversioners 160 c 

-5 92 — See ibid, S. 91 150c 

-S. 106 —Monthly tenancy—Notice to quit 

—Notice should expire on last date of month 
and not on first day of succeeding month lc 

-S. 110— Applicability — Whether section 
applies to written lease only — (Quare) la 

- Ss. 110 and 105 —Applicability 8 . 110 

does not apply to tenancy not for a lerm — 

Lease from month to month is not lease for 
a term 2 ^ 

Words and Phrases— Tax and Fees—Distinc¬ 
tion pointed out—Interpretation of Statutes_ 

Govt, of India Act (1935), Sch. VII, List II, 
item 54, List I, item 54 47 ^ 

Workmen’s Compensation Act (VIII [8] 

of 1923) x S. 3 —Accident—Negligence_Effect 

o / 1 207a 

-S. 3(1). Proviso (b) (i%) _ Death of 

workman—Disobedience of rule or order 2076 
Sch. //, cl. (f) — Motor driver 207c 


I960 Indexes (Orissa) 2 a {2 pagei) 



COMPARATIVE TABLE 


A. I. R. (37) 1950 Orissa = Other Journals 


AIR 1950 Orissa AIR 1950 Orissa 


AIR 

Other Journals 

AIR 

Other Journals 


I L R (1949) 1 

Cut 231 

88 

I L R (1949) 1 

Cut 620 

6 

I L R (1949) 1 


51 Cr L J 853 


Cut 351 

893B 

I L R (1949) 1 

19 

I L R (1949) 1 

Cut 465 


Cut 55 
51 Cr L J 867 

28 

I L R (1949) 1 

Cut 406 

993B 

I L R (1949) 1 

Cut 687 

36 

I L R (1949) 1 

Cut 559 

106 

I L R (1949) 1 

Cut 740 

42 

I L R (1949) 1 


51 Cr L J 885 


Cut 453 

107FB 

I L R (1949) 1 

47 

I L R (1949) 1 

Cut 656 


Cut 821 
51 Cr L J 891 

59 

I L R (1949) 1 

Cut 635 
51 Cr L J 674 

114SB 

I L R (1949) 1 

Cut 787 
51 Cr L J 914 

61 

I L R (1949) 1 

Cut 652 

121 

1950 16 CutLT 37 
51 Cr L J 986 

62 

I L R (1949) 1 

Cut 62 


I L R (1950) 

Cut 393 


51 Cr L .1 679 

123 

• • • 


I L R (1949) 1 

Cut 611 

125FB 

1950 16 Cut LT 8 
I L R (1950) Cut 

67SB 

L J 683 


253 


(1949) 1 
Cut 1 

140 

I L R (1950) Cut 

120 


AIR 1950 Orissa 
AIR Other Journals 


140con 

16 Cut L T 

45 

14 3 

• • • 


146FB 

ILB (1949) 

1 


Cut 723 


51 Cr L J 

826 

150 

16 Cut L T 

• 64 

157FB 

I L R (1950) 

Cut 



222 


51 Cr L J 

1189 

169 

1LR (1950) Cut 1 

183 

ILR (1950) C 

ut 36 

189 

I L R (1950) 

Cut 


215 


16 Cut L T 

136 

191 

1950 18 1TR 

383 

196 

16 Cut L T 

78 


61 Cr L J 

1333 

198 

ILR (1950) Cut 95 

202 

16 Cut L T 

141 


51 Cr L J 

1493 

203 

16 Cut L T 

130 


51 Cr L J 

1498 

205 

16 Cut L T 

134 


1950-18 ITR 

660 


L R (1950) 

Cut 



401 

207 

ILR (1950) Cut 60 


AIR 1950 Orissa 


AIR 

Other Journals 

210 

16 Cut L T 108 
ILR (1950) Cat 

486 

213 

ILR (1950) Cut 50 

217 

ILR (1950) Cut 

107 

220 

16 Cat L T 92 

225 

ILR (1950) Cut 

154 

230 

ILR (1950) Cut 

208 

233 

I L R (1960) Cut 

117 

234 

235 

16 CutLT 115 
ILR (1950) Cut 

305 

241 

I L R (1950) Cut 

174 

245 

ILR (1950) Cut 

199 

250 

16 Cut L T 147 

257 

• • * 

261 

16 Cut L T 102 
I L R (1950) Cut 

293 


NOTE 

Ab most of the Indian Law Reports and other Official Reports have yet to complete their year* It has 
been decided not to delay issuing of these Indexes but to give the reference Table of Other Journals — All maia 

Reporter in the next year’s Index. 


THE 

ALL INDIA REPORTER 

1950 

Orissa High Court 


I. R. (37) 1950 Orissa 1 [C. N. L] 

Ray C. J. and Panigrahi J. 


Banchhanidlii Samantvcii — Defendant — 
Appellant v. Lachminarain Agarwala — 
Plaintiff — Respondent . 

A. F. A. D. No. 31 of 1946, Decided on ‘25th January 
1949, from decision of Addl. Dist. Judge. Cuttack 
D/- 20th December 1915. 

(a) A. P. Act (1882), S. 110_Applicability—Whe¬ 
ther section applies to written lease only -(Qucere). 

_ . [Para 9] 

Annotation : (’45-Corn.) T. P. Act, S. 110 N. la. 

(b) I. P. Act (18821, Ss. 110 and 105— Applicabi¬ 
lity S. 110 does not apply to tenancy not for a 

ierm—Lease from month to month is not lease for 

a term. 


Section 110 dees not apply to a tenancy which is 

,or * terra - , „ [Para 

lenancy for a time means a tenancy that is det 

mmed on efflux of time. That is the test. So far 
tenancies from month to month arc concerned, they i 
-o be terminated on notice to quit at the option of oitl 
the lessor or the lessee Hence, a monthly tenancy 
dot one for a term. Section 110, therefore, does i 
•W 1 *- [Para 

AnnoutJcin; (’45-Com.) T. P. Act, S. 110 N. 1 ; S. 1 

(c) I. P, Act (1882), S. 106— Monthly tenancy 
Notice to quit -Notice should expire on last d: 
A month and not on first day of succeeding mom 

In the case of a periodical tenancy, the notice to n 
must expire with the expiration of the period of t 
original tenancy. Thus, whore a monthly tenancy coi 
mences on tho 1st of the month, the notice determini 
t ” 1 teDa , ncy should expire on the last day of that mon 

(1921?°l i<r° n R th i°i 7 Jrdt duy of tho su^eding montl 
U924) I K B 117 and A.I.R. (30) 1913 Bom. 306, R 

Gal’ fti L n\r 9) 1932 P> C ‘ 279 aud A. L B (31) 19 
Oal. 84, Disting. [P i ra 

Annotation : (’45-Com.) T. P. Act, S. 100 N. 17, 1 

AcMV*rsi Se f a io^ 7 r i en o S ~° rlSSa House RentContr 
Act (V [5] of 1947), Ss. 5 (a) and 13 - Eviction f 

Sti’on ymen rent TCnant n0t entitled to P r 

forVnn 1a n Dt 13 n ? 1 ® ntitled t0 protection against evicti 
° r non Payment of rent under S. 5. The tenant is pi 
1950 Orissa/1 t& 2 


tected from ejectment on any ground other than non¬ 
payment of rent or breach of the conditions of the 
tenancy, whether such ejectment is brought about by 
execution of a decree or otherwise. A landlord wishing 
to evict the tenant for non-payment of rent is not re¬ 
quired to approach the Controller for exemption. 

£ Pr rti 4] 

Section 13 has no application to such a case. • 

[Para 5] 

(e) Houses and rents-Orissa House Rent Control 
Act (V [5] ol 1047), Ss. 5 and 13 _ Orissa House 
Rent Control Order (1942), S. 13 __ Tenancy deter¬ 
mined by notice to quit _ Tenant continuing in 

possession is tenant -(Per Hay C. J.-, Panigrahi J. 
Contra.) J 


Per Ray C. J. (Panigrahi J. dissenting): _ The 

definition of the word Tenant’ makes it clear that the 
Act la intended for the protection of one who is continu¬ 
ing in possession at the time of tho commencement of 
the Act even though his tenancy has terminated ePher 
on notice to quit or by a decree of tho Court. [Para 11J 




j -- - ~ vuuuui w cuur 

does not eeex to protect, as it dees not in express langu¬ 
age protect, a tenant by sufferanco or a person who" is 
no better than a trespasser. It does not confer the status 
of a statutory tenant on a person who was at tho time 
it came into force in forcible occupation of the leased 
premises after the tenancy had been terminated by notice 

v \ , [Para 5] 

Nor does the later House Rent Control Act improve 
-ho position of the tenant who had already suffered a 

decree m ejectment and continued in possession at the 

.ime it came into force under the orders of the civil 

P°? rt Jo A n ^ 1915 Ptlt * 385 and A.I.R. (32) 1945 
Pat. 463, Rel. on. [? ara 5] 

J/. S. Rao —. for Appellant. 

■5. K. Mukhorji — for Respondent. 




Panigrahi J. — This is a second appeal by 
he tenant against whom a decree for ejectment 

, ■ r*? .‘ n . a 8uifc ^ tbe respondent- 

plaintitt. ihe plaintiff’s case was that the defen- 
dant was let into his house as a monthly tenant 
on a monthly rent of Rs u, but that the defen. 
dant was highly irregular in the payment of rent 
necessitating tho filing of two sail's by the 
plaintiff, to recover arrears of rent. The defen¬ 
dant again fell into arrears and the plaintiff 
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was, therefore, obliged to terminate the tenancy 
by the service of a notice to quit on the defen¬ 
dant. The defendant refused to accept the notice 
and hence the suit. The defendant's plea was 
that he is protected against eviction by the 
provisions of the House Kent Control Order and 
that he was willing to pay up all the arrears of 
rent. He also questioned the validity of the 
notice to quit and denied his liability to pay 
damages. 

121 The Courts below have concurrently found 
that the notice served on the defendant to quit, 
terminating the tenancy with effect from 10 th 
August 1943, was a valid notice and satisfied the 
requirements of law. They also found that the 
House Rent Control Order came into force on 
1st November 1943, i. e., after the suit, and there¬ 
fore did not apply to the facts of this case, as the 
suit had been filed as early as 28th August 1943. 

[3] In second appeal, Mr. M. S. Rao contends, 
on behalf of the appellant, that the notice 
(Ex. 2) terminating the tenancy is not valid as, 
according to the plaintiff’s allegation, the tenancy 
commenced on the llth of a month and the 
notice purports to terminate the tenancy with 
effect from 10th August 1943. Reliance is placed 
on S. 110 , T. P. Act,' which lays down that 
where the time limited by lease of immovable 
property is expressed as commencing from a 
particular day in computing the time, such day 
shall be excluded. His argument is that since, 
on the plaintiff’s own showing, the tenancy 
commenced on the llth of a month, the first day 
of the tenancy, namely, the llth. has to bo 
excluded from computation and consequently 
the tenancy would terminate on the llth of the 
succeeding month. This argument appears to mo 
to be fallacious. Tn the first place, S. no, T. P. 
Act applies only to cases where there is an 
express agreement limiting the period of the 
lease from a particular day. In the case of 
periodic leases, such as weekly or monthly 
tenancies, it is well-settled that the tenancy 
terminates on the day with which the week or 
month ends. The leading case on the subject is 
Queen's Club Gardens Estate v. Bignell , re¬ 
ported in (1924) 1 K. B. 117 *. (93 L. J. K R. 107), 
Lush J. observed: 

‘A weekly tenancy is a tenancy by the week just as 
a quarterly tenancy is a tenancy by the quarter. If the 
week’s notice to quit is not given so as to expire at the 
end of a particular week, but at some other lime, then 
another week begins before the notice expires, and this 
must mean that another complete week has begun. 
The tenancy being by the week, I do not see how it is 
possible for either party to give a notice to quit to 
expire duriog the currency of the week. When a fresh 
week begins the tenancy continues for another week 
just as in the case of a quarterly tenancy, when a 

fresh quarter bpgios, the tenancy continues for another 
quarter.” 


This case has been relied on in The Utility 
Articles Manufacturing Co. v. Raja Bahadur 
Motild Bombay Mills , Ltd. reported in I.L.R. 
(1943) Bom. 553 : (A. I. R. (30) 1943 Bom. 306). 
Heaumont C. J., in delivering the leading judg¬ 
ment in the case relied on the observation in 
the above case that the characteristic of a 
periodical tenancy is that as each period com¬ 
mences it is not a new tenancy; it is really an 
accretion to an old tenancy. . . . One result of 
that doctrine is that a notice to quit must 
always expire with the expiration cf the period' 
of the original tenancy. In other words, where 
a monthly tenancy commences on the 1 st of the' 
month, the notice determining the tenancy 1 
should expire on the lasc day of that month! 
and not on the first day of the succeeding month.; 
Reliance was placed by Mr. Rao on the Privy 
Council judgment reported in Benoy Krishna 
Das v. Salsiccioni reported in 59 I. A. 414 : 
(a. i. R. (19) 1932 P. c. 279). But this case does 
not really help the appellant. In that case there 
was a lease for four years from 1st June 1921. 
The tenants gave notice on 1st February 1928, 
terminating the tenancy and the notice stated 
that it was one month’s clear notice to take 
effect from that date and possession would be 
given up on 1st March. It does not follow that 
the Privy Council applied the provisions of 
s. HO, T. P. Act to a monthly tenancy. All that 
they laid down was that, having regard to S. 110, 
the four year lease expired at midnight on 1 st 
June 1925, so that the subsequent monthly 
tenancy began on 2nd June 1925, and could be 
determined by a notice expiring on tho 1 st day 
of the month. Reference was also rnado to a 
case reported in Calcutta Landing and Ship¬ 
ping Co. Ltd. v. Victor Oil Co. Ltd A. i. R. 
(31) 1914 cal. S4 : (211 i. c. 503). Ail that was 
decided in this case was that s. 110 applies to 
both written and oral agreements; and it is 
significant that Mookherjee J. strikes a different 
note and holds that S. no does not apply to a 
verbal lease and is confined to written leases 
only. This case is no authority for the point 
debated before me, namely, whether the notice 
to terminate a periodical tenancy should termi¬ 
nate on the day with w’hich the period ends or 
on the subsequent day. We have, therefore, no 
hesitation in holding that the notice that was 
served in this case is valid and had the effect of 
terminating the tenancy from 10 th August 1943 . 

[4] The next contention urged on behalf of 
the appellant i3 that the House Rent Control 
Act. of 1947 which holds the field now applies to 
the case before us. It may be observed that at 
the time the suit was pending in the Courts 
below T the House Rent Control Order of 1942 was 
in force, but the w T ord ‘tenant’ was not defined 
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in that Order. The Orissa House Rent Control 
Act of 1947 (Orissa Act v [5] of 1947) removes 
this lacuna, and defines ‘tenant’ as meaning 

“any person by whom or on who3e behalf rent is 
payable for any house and includes every person who, 
from time to time, derives a title under a tenant or a 
person continuing in possession after the termination 
of his tenancy otherwise than under the provisions of 
of this Act.” 

Stress is naturally laid on the words “a person 
continuing in possession after the termination of 
his tenancy” and it is contended that the defen¬ 
dant fulfils the character of a tenant who 
continued in possession though the tenancy had 
been terminated. This contention, however, 
though valid, does not help the defendant in 
resisting the plaintiff’s right to evict him. The 
operative section which protects tenant is s. 5 , 

which, in sub-cl. (a), provides that 
‘‘be shall not be liable to be ejected, whether iu exe¬ 
cution of a decree or otherwise, except for non-payment 
of rent or breach of the conditions of tbe tenancy.” 

Mr. Rao’s contention is that, despite the exis¬ 
tence of a decree for eviction, the tenant is 
protected under this sub-clause and that so long 
as he is willing to pay the rent he can continue 
to occupy the house. On a plain reading of the 
sub-clause, it appears to.me that the tenant is 
protected from ejectment on any ground other 
than non-payment of rent or breach of the condi¬ 
tions of the tenancy, whether such ejectment is 
brought about by execution of a decree or other¬ 
wise. That this is the true*construction of the 
sub-clause would be apparent from the use of 
the word “except”. To me it appears that the 
only exception made in favour of the landlord 
is the failure of the tenant to pay rent or his 
committing a breach of the conditions of the 
tenancy. It wa3 then pointed out that the 
seoond proviso to s. 5 indicates how a landlord 
may obtain exemption from the provisions of 
sub-cl. (a) in respect of any house. To seek 
relief under the proviso would be to beg the 
question because, as I read sub-cl. (a), the land- 
lord incurs no disability to his right to evict the 
tenant if such right is founded on non-payment 
of rent. It- is only in cases other than those 
excepted by the sub.clause, that he has to 
approach the Controller for exemption and 
not otherwise. This interpretation does no 
violence either to the language of the Act or the 
policy underlying the Act, which seeks “to pre¬ 
vent unreasonable eviction of tenants”. 

(5] Mr Rao also referred to S. 13 , House Rent 
[Control Act, 1947, but in my opinion that section 
lhas no application to this case. All that S. 13 
lays down is that if the landlord wants to evict 
a tenant on any of the grounds, specified in the 
second proviso to s. 5, he has to obtain the 
permission of the Controller by an order in 


writing before filing a suit. It has no application 
to a case where the right to evict is founded on 
non-payment of rent and this is certainly in 
consonance with the interpretation that I have 
put on S. 5 (a). This view has also been taken 
by the Patna High Court in a similar case and 
there is no rea-on to think that the terms of the 
Bihar Act are far different from the provisions 
of the Orissa Act. Section 13, Bihar Act lay 3 
downs : 

“No order for recovory of possession of any house shall 
bo made so long as the tenant pays, or is ready and 
willing to pay rent to ibe full extent allowable by this 
order and performs the conditions of the tenancy.” 

The difference lie3 only in putting the same 
idea in affirmative language in the Orissa Act, 
which says that if a tenant does not pay rent 
or commits a breach of the conditions of tenancy 
he shall be evicted. In the case reported in 
Firm Gcuiesh Fas Bam Gopal v. Jamuna 
Das and others , a. I. R. (32) 1945 Pat. 3 S5 : (24 
Pat. 449) the question was whether a tenant 
under 3. 13 of the Bihar Order, included a per¬ 
son whose tenancy had been determined by a 
valid notice to quit. In this case also, the Bihar 
House Control Order came into operation after 
the notice to quit had been served on the tenant. 
Shearer J. observed : 

It would bo doing .... extreme violence to the 
language to construe the word ‘tenant’ as including a 
person in the position of the defendant whose tenancy 
had not merely been determined bat against whom u 
decree in ejectment had been passed and who, if he was 
st:ll in possession of the house, was in possession 
merely because the Civil Court had stayed tbe execu¬ 
tion of the decree. The word ‘tenant’ in S. 13 must, in 
my judgment, be confined to persons who are either 
tenants under a tenancy agreement or are statutory 
tenants by reason of the provisions contained iu either 
S. 4 or in S. 12 of the Order itself.” 

I agree, if I may say so with respect, with 
this interpretation put on the word ‘tenant’ and 
would hold that the House Rent Control Order 
does not seek to protect, as it does not in express 
language protect, a tenant by sufferance or a 
person who is no better ttuin & tresp&ssGr. 
Reference may also be made to another case 
reported in tbe same series at p. 463 (Firm 

Matrumall Satnarainand others v. Mt.Bami , 

(24 Pat. 454), where the retrospective character 
of the House Rent Control Order came up for 
decision and it was held that right of action 
already vested in a person cannot be deemed 
to have been taken away unless the language of 
the Legislature is explicit. It was held in 'that 
case that a person whoso tenancy by agreement 
had been determined by a valid notice to quit, 
but, who, despite that notice, declines to vacate 
the premises, is not a tenant within the meaning 
of that word as it occurs in S. 13 of the Bihar 
House Rent Control Orjer. Having regard to 
the fact that the Orissa House Rent Control 
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Order came into force long after the tenancy 
had been terminated and after the suit in 
ejectment had actually been instituted, I have 
no doubt that the House Rent Control Order 
did not take away the right which had already 
accrued to the plaintiff to evict the tenant, nor 
did it confer the status of a statutory tenant on 
the defendant who was at the time a person in 
forcible occupation of the leased premises. Nor, 
as I have said, does the later House Rent 
jControl Act improve the position of the tenant 
|who had already suffered a decree of the Court. 
If he continued in possession at the time the 
Act came into force in 1947, it was under the 
ordei’3 of the Civil Court, and by no means 
could he claim the status of a ‘tenant’ within 
the meaning of the Act. 

[6] Finally it was argued that the Courts 
below erred in awarding damages to the plain¬ 
tiff, In so far as the relief claimed by the 
plaintiff is basedion his right to recover damages, 
the appellant has just ground to complain. The 
plaintiff is certainly entitled to compensation 
for the occupation of the house by the tenant 
against the will of the landlord, but whether the 
remedy to be given to the plaintiff should be 
based on damages or compensation, it cannot 
be donied that he is entitled to be reimbursed 
for bis having been kept out of possession of the 
house. Admittedly, the monthly rental is Rs. 14 
and it is not disputed that the municipal assess¬ 
ment is based on the computation of the monthly 
rental at Rs. 20 The Courts below have there¬ 
fore, awarded Rs. 20 per month as damages. 
Having regard, however, to the peculiar circum¬ 
stances of this case we think that the defendant 
can he relieved against a portion of the damages 
awarded by the Courts below. We accordingly 
fix Rs. 16 per month as a proper measure of the 
damages that the plaintiff can legitimately 
recover for his being deprived of the possession 
of his house. Mr. Rao also appealed to us to 
give his client some reasonable time to vacate 
the house, because it is not easy for the tenant 
to procure a house at short notice, the scarcity 
of housing accommodation being a notorious 
fact in all towns, and particularly at Cuttack. 
This is a fact which is not denied by the res¬ 
pondent. We have, therefore, decided to give 
time till loth June 1949 to the appellant to 
vacate the house and surrender possession of 
the same to the plaintiff, on condition that rent 
at Rs. 16 per month is paid regularly to the 
plaintiff. It is represented to us that the defen¬ 
dant has already deposited in the Court below 
rent at the rata of Rs. 20 per month The plain- 
tiff shall be at liberty to withdraw from out of 
the deposits so made at the rate of Rs. 16 per 
month beginning with 10th August 1943 upto 


10th June 1949, or an earlier date on which the 
defendant may vacate the house. If the defen. 
dant fails to vacate the house on or before the 
date fixed, viz., loth June 1949, the plaintiff shall 
be at liberty to execute bis decree and recover 
compensation at the rate of Rs. 16 a month 
until ho actually gets possession. This will be 
in addition to the rent decree in favour of the 
plaintiff from llth March 1943 to loth August 
1943 at the-rate of Rs. 14 a month. 

[7] The appeal is accordingly dismissed sub¬ 
ject to the directions given above. Each party 
will bear his own costs in this Court, but the 

decree relating to costs of the Courts below 
shall stand. 

[8] Ray C. J.—I agree. The questions that 
have engaged our attention at the hearing of 
this appeal, being of some general importance, 

I wish to add a few words. These questions 
are : ( 1 ) Whether the notice to quit served in 
this case was sufficient in law ; and ( 2 ) whether 
the tenant (appellant) was entitled to protection 
against eviction under the provisions of the 
Orissa House Rent Control Act, 1947 (Orissa 
Act V [ 5 ] Of 1947). 

[9] With regard to the first question, Mr Rao’s 
contention is based upon a construction of 
S. 110 , T. P. Act. He submits that this section 
applies to the tenancy of the present case, which 
is not only a tenancy by oral lease, but also one 
not limited in time. Apart from the contro¬ 
versy whether this section applies to a written 
lease only or to both kinds of leases, I am cer¬ 
tain that it does not apply to a tenancj r which 
is not ror a term. Mr. Rao wants to argue that 
if it is a monthly tenancy it is a tenancy for 
the term of a month. This contention is falla¬ 
cious. Tenancy for a time means tenancy that 
is determined on efflux of time. This is the test. 
So far as tenancies from month to month are 
concerned, they are to be terminated on notice 
to quit at the option of either the lessor or the 
lessee. Under the circumstances, the tenancy 
in this case, not being a tenancy for a limit of 
time, S 110 does not apply. 

[10] Besides, the very basis of Mr. Rao’s 
argument in its factual aspect is not to be found 
on the records. There is no evidence that at 
the time of the granting of the lease the com¬ 
mencement of the tenancy was at all expressed 
as between the parties. His basis is the calcu¬ 
lation for rent according to the schedule at¬ 
tached to the plaint 1 here rent is claimed 
from the nth of a month till the 10 th of the 5 th 
following month, and accordingly arrears of 
rent for five months were claimed. Mr Rao 
vants^to argue that this mode of computation 
su&gosts that the tenancy commenced on the 
llth day of a British calendar month. This 
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argument, too, ig fallacious. If llth is included 
as one of the days for which rent is claimed, 
thi3 nth day cannot be claimed twice over by 
the landlord while calculating the duration of 
the term of the notice. If llth is included 
within the month of the tenancy, the month 
must terminate on the 10 th of the next month, 
the rule being that no particular day of a month 
should be twice included in the month of the 
tenancy. In this view, this contention must fail. 

Ill] As regards the second question, viz., the 
applicability of the provisions of Act XI [11] 
of L947, I may take a slightly different view 
from that of my learned brother, but that has 
no bearing upon the conclusion that has been 
reached in my learned brother’s judgment with 
which I entirely agree. According to me, even 
if a tenant has, in the eye of law, namely, the 
provisions of the Transfer of Property Act, 
become a trespasser by termination of the ten¬ 
ancy, and even if a decree has been passed 
against him for eviction, and even if the decree 
has been stayed from execution, yet he is entitled 
to x^rotection under this Act unless, for reasons, 
which I am going to set out herein below, he is 
liable to be evicted. Having regard to the 
preamble of the Act, the language used in s, 5 
(a), the provisos thereto, and the proviso to S. 13, 
it is clear that the Act aims at preventing un¬ 
reasonable eviction of tenants. The Act, on the 
whole, does not propose to force the landlord to 
put up with tenants who are either undesirable 
or disloyal to the landlord and to the terms of 
the tenancy. The Act is named, the House Rent 
Control Act, the object being that the landlord 
should not be allowed to demand and exact 
umeasonably high rent holding out eviction as 
a threat. The only x>rotection that has been 
given to the tenant is under S. 5 read with S. 13 
of the Act. The definition of the word 'tenant* 
makes it clear that the Act is intended for the 
protection of one who is continuing in posses- 
sion at the time of the commencement of the 
Act even though his tenancy has terminated 
either on notice to quit or by a decree of the 
Court. The only case that is excluded is the 
case of termination of a tenancy under the pro¬ 
visions of this Aot. In the present case, the 
tenancy had terminated on a notice to quit and 
a decree for ejectment had been passed by the 
time the Act came into force and yet, according 
to the definition, he is a tenant within the 
meaning of the Act, for the purposes of S. 5 as 
well as of s. 13. According to s. 5 fa) a landlord 
is entitled to eject a tenant, as defined in the 
Act, on the ground of non-payment of rent or a 
breach of the conditions of the tenancy. In 
other words, the landlord’s right to eject the 
tenant on any one of these grounds is not 


sought to be controlled by the provisions of this 
Act. Mr. Rao contends that notwithstanding 
the word ‘except* the landlord requires the Con¬ 
troller's permission to eject a tenant even on 
any of these grounds. This, beyond all possi¬ 
bility of doubt, is a misconstruction. The proviso 
requiring the landlord to apply to the Controller 
is one which is intended to give the landlord an 
“exemption.” The exemption will lose all its 
meaning if he were required by the Act to apply 
to the Controller for all suits or proceedings for 
ejectment without any distinction. The proviso 
itself indicates that the reasons, of which the 
Controller should make an enquiry, are those 
other than the reasons contained in the execu¬ 
tion clause. As the landlord does not stand in 
need of any exemption, there being no prohibi¬ 
tion from his x^rosecuting any suit or proceeding 
for ejectment, on grounds contained in the ex¬ 
ception clause, he cannot be held to be under 
the necessity of approaching the Controller for 
an order of exemption. Mr. Rao seems to have 
misunderstood the words "any other good and 
sufficient reason” occurring in sub-cl. (ii) of 
proviso 2 to S. 5. There the words "any other 
good and sufficient reasons” must mean reasons 
other than those already excepted in S. 5 (a). 
He further argues that S. 13 also gives him pro¬ 
tection inasmuch as it provides that the landlord 
cannot entertain a suit or proceeding for eviction 
of a tenant on grounds specified in proviso 2 to 
cl. (b) of S. 5 without the Controller’s order in 
writing permitting him to institute such a suit 
or proceeding and without producing the same 
before the Court. Here, again, the position has 
been totally misconceived- This prohibition is 
confined to such grounds as are specified in 
proviso 2 , namely, the grounds on which lie can 
approach the Controller for exemption from the 
liabilities imposed upon him under S. 5 (a). If 
he suffers from no disability in relation to His 
right to eject on grounds of non-payment of 
rent and breach of the tenancy conditions, he 
does not require to apply to the Controller. The 
proviso to 8. 13 throws a Hood of light on the 
intention of the Legislature. The proviso says : 

“Where the tenant denies the title of the landlord or 
claims the r : ght of permanent tenancy, the landlord 

shall be entitled to sue for eviction.and the Court 

may pass a decree for evetion on any of the grounds 
mentioned in S. 13 or S. 5 notwithstanding that the 

Court finds that such denial does not involve forfeiture 
of the lease.” 

[12] I will sum up the position to mean that 
where the tenant obeys the landlord in accept¬ 
ing his title, proves himself loyal to the condi¬ 
tions of the tenancy by fulfilling the same, and 
does not commit default in payment of rent, he 
i3 entitled to protection under the Act against 
the avarice of a greedy landlord. Nothing more 
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and nothing less than this has been intended, so 
as to fetter the right of the landlord in exercis¬ 
ing his option to get rid of a vexatious tenant 
or one who is a habitual defaulter. 

[13] In the course of his argument, Mr. Rao 
cited an illustration that if a tenant who has to 
pay rent on the 2nd of a particular month pavt: 
it, say, on the 3rd, he incurs the liability of 
ejectment, to the exclusion of the protection 
given under the Act. No doubt, as my learned 
brother observed, we are not to give an answer 
to a hypothetical question or to dispose of a 
hypothetical case, but to attribute a fair mean¬ 
ing to the terms occurring here, it is certainly 
necessary to take note of the point cited in 
Mr. Rao’s illustration. Non payment of rent 
must be such as to give a reasonable landlord 
sutiicient cause of annoyance so as to intend 
to get rid of the tenant. Coming to the facts of 
this case, it is very clear from the written state 
ment of the defendant himself that there have 
been three suits against him, including the pre¬ 
sent one, in respect of this disputed tenancy. 
'Ihe first two suits were for recovery of arrears 
of rent : one was S. c. c. case No. 253 of 1912 
and the other No. 179 of 1913. Even after that, 
he did not become regular in payment of his 
arrears of rent. He was in arrears for five 
months before the institution of the suit. There 
fore, this is a case of habitual default on the 
part of the tenant. Another argument that de¬ 
serves notice is that ‘ non-payment of rent 1 ’ oc¬ 
curring in the exception clause must be such, 
according to Mr. Rao, as would entail forfeiture 
of the tenancy. The very maimer in which the 
words ‘non-payment of rent’ have been used, ns 
something distinct from breach of conditions of 
the tenancy, makes it perfectly clear that this 
non-payment is not one of the conditions of the 
tenancy, as a ground for forfeiture. Had it been 
so intended, the language should have been cer¬ 
tainly different fiom what it is here. Secondly, 
as has been pointed out by Mr. Rao, where 
non-payment of rent entails forfeiture of the 
tenancy and is made the cause of action for a 
suit in ejectment, the Court has got the discre- 
tion to relieve the defaulter against the hardship 
of forfeiture. In that case, the words “non 
payment of rent” occurring in S. 5 (a), if ac¬ 
cepted a? such non-payment which is a ground 
for forfeiture of the tenancy, the tenant will 
certainly be worse off under the Act, than he 
should be under the ordinary law, exclusive of 
ihe Act. That is just the reason why I say that 
non-payment of rent here is not that non¬ 
payment which entails forfeiture. 

Appeal dismissed. 
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Govinda Mohapatra — Defendant 8 — Appel¬ 
lant v. T. Venkatakrishnayya, Plaintiff and 
others , Defendants — Bespondents. 

Appeal from Original Decree No. 5 of 1944, Decided 
on 13tli May 1949, from decision of Sub-Judge, 
Berhampore,’ D/- 20th December 1943. 

(a) Mortgage — Enforcement of—Liability is pint 
and several amongst mortgagors and subsequent 
transferees — Liability can be enforced in entirety 
against any of them by exonerating others — Fact 
that it cannot be enforced against some by virtue 
of Orissa Money-lenders Act, 1939, is no bar 
against its enforcement against others—Debt Laws 
— Orissa Money-lenders Act (III [3j of 1939). S. 2 
(1), Exception 3 —Contract Act (1872), S. 43. 

Where the liability for the mortgage money is 
joint and several as against the mortgagors and the 
subsequent transferees, and as against the several 
mortgage properties in their hands, the fact that the 
liability cannot ba enforced against some of them on 
account of a bar in law, e. g., by provision in the 
Orissa Money lenders Act, will not exonerate others. 
It is also open to the mortgagee to enforce the entire 
mortgage liab lily against a part of the mortgage pro¬ 
perties absolving the rest. It is an incident of liabilities 
which are joint and several : A. I. R. (29) 1942 P. C. 
50, lid. on, Case law considered. [Para 9] 

Obiter: —There is nothing in the indivisibility of the 
mortgage which should prevent a mortgagee from 
realising tbe entire mortgage money from a part of the 
mortgage property. If there are other prop* rties sold 
subject to tho same mortgage, the remedy of the trans¬ 
feree of that properly is by way of contribution. There 
is nothing in the language of the exception 3 to S. 2 (1), 
Orissa Money-lenders Act so as to compel the Court to 
apportion the mortgage liability as between tbe several 
purchasers at a sale “subject to mortgage.” That ques¬ 
tion shall be governed by tbe general law which is not, 
in the least, abrogated or modified by the exception 
clause. There may be cases where such purchaser has 
undertaken or is to be deemed to have undertaken to a 
part only oi the mortgage money proportionate to the 
property purchased. Such an undertaking is binding 
on the mortgagee only by consent or under prescribed 
circumstances but not always. In such a case it is only 
the proportionate amount which is exempted from the 
category of loan as defined in the Act. In such a 
contingency if the mortgagee wants to enforce the 
entire debt against a part purchaser of a mortgage 
property, his elaitn in excess of the proportionat3 
amount might be subjected to reduction cr scaling 
down under the Act. [Ram 33] 

Annotation: (’46 Man.) Contract Act, S 43 N 2. 

(b) Debt Laws — Orissa Money-lenders Act (III 
[3j oi 1939), Ss. 10, 2 (1), exception 3 — Auction- 
purchaser of mortgaged property —Whether debtor 
entitled to benefit under Act depends on whether 
he has or has not undertaken liability of paying off 
mortgage—-Sale ot mortgaged property “subject to 
mortgage ’ — When within mischief of exception 3 
to S. 2 (1). seated — Tests laid down — Civil P. C. 
(1908). O. 21, Rr. 58 to 66. 


I he words “subject to mortgage" occurring in 
exception i,4) oi cl. (D of S. 2, Orissa Money• lenders 
Act, govern “sale" used in the exception clause. The 
exception evidently means that the sale must have 
oeen 1 subject to mortgage ” Every sale made subse¬ 
quent to a mortgage is, ‘‘subject to mortgage," in the 
sense that the mortgagee's claim against the property 
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must take priority over the rights of the purchaser in 
the property purchased. But the phrase has a limited 
sense too, e. g., where the purchaser expressly or other¬ 
wise undertakes to redeem the mortgage with a part 
of the consideration of his purchase or when a court- 
sale takes place for a favourable price on account of 
its being subject to a binding condition that the pur¬ 
chaser shall have to pay off the mortgage money due 
at the time. The full and unlimited operation of the 
Orissa Money-lenders Act does aim at divesting the 
creditor of some of his remedies correspondingly with 
the reEult of divestment of his rights in order to 
relieve the debtors of the burdens of their debts. Like 
every other statute, it must be construed very strictly 
so as to avoid, in its application, such divestment 
unless it is so inteuded and, as well, so expressed 
clearly. In a case where on account of the sale the 
mertgagor or any of his representatives is relieved of 
the liability under the mortgage, it is not the intention 
of the Act, that the creditor should be disarmed in 
respect of his remedies against one who has to pay, if 
at all, in discharge of an obligation which, either by 
an agreement between the parties or by an order of 
Court having the like effect, l.e has undertaken. 
Where the ultimate incidence of mortgage liability 
still continues lo lie on the mortgagor, notwithstand¬ 
ing a sale of the mortgage property, o, g , when he 
biuds himself by an indemnity clause to secure the 
purchaser's title free from the encumbrance and where 
on account of such indemnity condition the purchaser 
is entitled to call upon the mortgagor to make good 
the loss that he suffers on account of payiDg off the 
mortgage in order to free his purchased property, a 
relief to such a purchaser under the Act is a relief to 
the mortgagor. In such a special case, tho mortgagee 
is deprived, by the Act, of his open and free choice of 
enforcing mortgage against the subsequent purchaser 
for the full amount duo under it irrespective of the 
consideration of tho concommitant hardship, that 
accompanies such enforcement caused to the original 
debtor in respect of the loans originally advanced. 
Where the purchaser take3 the property subject to 
encumbrance tbo vender-borrower is under no liability 
of a debt, his liability being taken over by tho pur¬ 
chaser. He is no longer entitled to debtors’ relief with 
the consequeuce of divesting the creditor of his money. 

[Para 16] 

The intention of the Legislature• in enacting excep¬ 
tion 3 to cl. (1) of S. 2 is to exclude the amount pay¬ 
able by a purchaser “subject to mortgage’' from the 
benefits of the Money-lenders Act. In order to give 
effect to the intention the words ought to receive the 
widest possible moaning not altogether foreign to the 
language employed. Id that view, the crux of the ques¬ 
tion is whether the auction purchaser has piid the 
full price of the property or has only paid the differ¬ 
ence between the market price thereof minus the sum 
payable under tho encumbrance. [Para 20] 

Tho applicability of the exception clause does not 
require that the mortgagee Ghould have been party or 
privy to the purchase subject to mortgage. The status 
contemplated is one emerging from an established 
relationship between the mortgagor and the purchaser 
at a sale either private or in invitum. The liability of 
the purchaser owes its existence to the purchase that 
ho makes and the purchase money that he holds in 
trust for tho mortgagee and not to any borrowing from 
him. The test always is whether tho benefit under the 
Money-lenders Act if conferred upon a purchaser or an 
auction purchaser, as the case mny be, would ultimately 
enure to tho original debtor, namely, the judgment- 
debtor. [Para 29] 

Whether an order of tbo executing Court mentioning 
in the eale proclamation that tho attached property 


was to be sold “subject to mortgage” has the effect of 
so selling the property, so as to bring the sale within 
the meaning of the exception to S. 2 (1) or has the 
effect of selling it with notice of the mortgage, depends 
upon circumstances of the case and the construction 
of tho order. The question always depends upon 
whether the existence of the mortgage and the amount 
due under it have been judicially determined. The 
question is always one of construction, whether what 
was seized by the executing Court and ultimately sold 
was only the equity of redemption. It may as well be 
an order purporting to be one passed while settling the 
terms of sale proclamation under 0. 21, R. 66. The 
test is whether the matter has been judicially deter¬ 
mined as between the parties then before the Court 
and like as to any other order of Court, a third party 
shall stand out of it but not the parties themselves nor 
anybody deriving interest from them: Case law dis¬ 
cussed. [Paras 28 & 31] 

Annotation: (’44-Com.) Civil P. C , 0 21 R 66 N 11. 

P. V. B. Rao — for Appellant. 

P. C. Chatterji, R . K. Das , G. C. Das and D. V. 
Narsing Rao — for Respondents. 

Ray C. J. — This is defendant 8’s appeal in 
a suit for enforcement of a mortgage dated 27th 
July 1926 for a consideration of Rs. 12,000 exe¬ 
cuted by defendants l and 2 and their father 
late Narain Gantayat. The aforesaid mortgage 
was executed in full discharge of a prior mort¬ 
gage dated 16th December 1911 for a considera- 
Lion of its. 8000. The latter consideration was 
made up of cash advances from time to time 
under pronotes and the interests that accrued 
due thereon. It is undisputed that out of the 
consideration of Rs. 12 , 000 , its. 6000 represented 
interest accruing due on the pronotes and the 
prior mortgage bond, the balance being the 
amounts advanced in cash. Defendants 1 and 2 
are the primary mortgagors. Defendants 3, 4 
and 5 are the son3 of defendant 1. Defendants 6 
and 7 are sons of defendant 2. Defendant 8, the 
present appellant is a purchaser of Schs. B-l 
and B-2 properties subject to the mortgage. 
Defendants 9 to 12 are also subsequent pur¬ 
chasers of certain minor items of mortgage pro¬ 
perties. Defendants 13 and 14 are two cosharers 
of defendants 1 and 2 being in possession of 
certain items of the mortgage properties who 
set up a paramount title. The mortgagor defen¬ 
dants have subsisting interest in anti are in 
possession of a substantial portion of the mort¬ 
gage properties not atfectcd by the subsequent 
purchases of defendants 8 to 12. 

[2] The plaintitl claimed recovery of rupees 
22,514 as mortgage money, either from all the 
defendants or in the alternative from defen¬ 
dant 8 alone particularly on the ground that 
his auction purchase, to be set out in greater 
detail, presently, was “subject to the mortgage”. 

[3] None of the defendants resisted the suit 
by way of attacking either the validity or the 
execution of the mortgage. The main defence 
was that the plaintiff having been paid Rs. 13,000 
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Y T as not entitled to recover anything as he was 
not entitled to more than double the amount 
actually advanced. Other minor defences have 
lost their significance as they have not been 
pressed before us having been set at rest by the 
decree under appeal. The plaintiff’s suit has 
been dismissed against all but decreed in full 
against defendant 8. 

[4] As already stated, the issue, main if not 
the only, between the plaintiff and the defen¬ 
dant s is whether the latter is a purchaser at a 
sale in execution of a decree of a Court of the 
part of the properties subject to the mortgage, 
the purchase having been made prior to the 
coming into force of the Act, and as such, if 
entitled to the benefits available to a debtor 
under the Orissa Money-lenders’ Act. This is 
the only issue with which we are concerned in 
this appeal. The pleadings of the parties in 
relation to this issue are as follows : Paragraph 
6 of the plaint alleges the circumstances and the 
conditions under which the appellant came to 
purchase a part of the mortgage properties. The 
paragraph reads thus : 

“Subsequent to the suit mortgige bond and some 
payments thereon one Sadhu Gantayatani obtained a 
compromise decree in a suit for partition O. S. 42/29 
on the file of the Subordinate Judge’s Court at Ber- 
hampur against defendants 1 and 2 and their late 
father Narayan Gantayat and some other members of 
the family. For realising the amount due under the 
money portion of the said compromise decree the said 
baduu Gantayatani attached and brought the lands of 

^ 6 i? 10 7o t ^ a - g0rs ln the villn £ e of Dbobadi to sale in 
k* ^ on the file of the Ganjam District’s Court 
and defendant 8 her cousin brother, purchased in 
court auction the properties mentioned in Schs B-l 
and 13 2 hereto annexed for Rs. 5500 subject to the 
suit mortgage bond amounting to Rs. 15.000’ and took 
delivery thereof. All this was done on the decree- 
nolder s representation and defendant 8 was really 

n C ^i UCt /o e a , thG ^ pr0ceeding3 on bobalf cf the decree- 
holder (Sadhu Gantayatani) who i 3 his cousin sister.” 

Paragraph 9 of the plaint as amended reads : 

p ^ e C i P ! a i ntiG instituted this suit for the recovery of 
■Ks. 22,514 from defendant 8 and the properties pur¬ 
chased by him in court auction as described in sche- 

snl iL ? B * 2 be having P urcba?cd the same 

subject to the payment of the whole of the suit mort¬ 
gage debt in court auotion in E. P. 43 of 1935 on the 
le of the District Court of Ganjam. Defendant 8 and 

tn^ r ^ P n tlCS P * rcbaEed by him are > therefore, liable 
° KJ Iff cutlrc suit amount both in law and in 

cirri' { hL ; , any reafi0n tbo Court fiDd3 tba t such a 

of thp ™ ? bs pas3 ? d 0n the eround of indivisabilitv 

a 8a ?. e ° r otherwise plaintiff submits that 

a decree may be passed including the remaining mort¬ 
gaged properties of the suit.” 8 m0rt 

The prayer in the plaint as cast in para. 13 
thereof 13 in accord with the aforesaid aver 
ments, in paras. 6 and 9 . In answer thereto 

foUows P - e nnt m hlS Wrltten stater aent avers as 
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auction as alleged in para. 6 of the plaint but the 
allegation that Rs 15,000 was due under the suit mort¬ 
gage bond at the date of sale or that this defendant 
lmew the actual amount due by then is denied. The 
allegation that he was conducting the proceedings on 
behalf cf Sadhu Gantayatani is not correct. The plain¬ 
tiff represented to this defendant that more than double 
the amount advanced by him had been repaid by the 
mortgagors and that interest only was due on the bond 
and this defendant was accordingly pursuaded to bid 
for the property. Even after the auction sale the plain¬ 
tiff offered to return the suit document if he was paid 
Rs. 7000 in full discharge of the suit debt. But the 
defendants did not agree. The present claim Is highly 
speculative and is purposely inflated without giving 

credit to several other payments made by the mort¬ 
gagors and in collusion with them to deprive this 
defendant of the properties purchased by him.” 

After several o&er averments, tbe defendant 
claimed protection under the Orissa Money-len¬ 
ders Act, and contended that the plaintiff was not 
entitled to compound interest as claimed in the 
suit. In this state of pleadings, it is contended 
by Mr. Ct. C. Das, the principal respondents’ 
counsel that the appellant was not entitled tc 
avail of the contention that he now urges, 
namely', that his purchase was “not subject tc 
mortgage . Ibis submission carries some force, 
supported, as it is, by para, o of the written 
statement already referred to. But the paragraph: 
read with the latter portion of the written state¬ 
ment, cannot be held free from an amount of 
ambiguity. The parties, however, joined as issue 
as the one emerging out of the averments and 
counter-averments set forth above, in the fol¬ 
lowing terms : 

‘3. Whether the suit in bo far as it seeks to recover 
tne suit mortgage amount from defendant S and the 
properties purchased by him as shown in Schs B 1 

1 B f *' lmjpxcd . t0 the pfaint, he having purchased 
the said properties subject to the payment of the 

amount due under the suit mortgage is one in which 
defendant b can seek relief under the provisions of the 
Orissa Money lenders Act ?” 

For the purpose of determination of this issue, 
the supplementary issuu 10 was also framed. “io 

Is the plaintiff a money-lender within the mean¬ 
ing of the Orissa Money-Lenders Act ?” 

• ^ Was 1 0inted out m course of argument, 
m flu 'tber support of the submission of ihe res¬ 
pondents counsel, that on account of absence 
o rienia Ol the position that his purchase was 
sublet to mortgage, in his written statement 
de endant s did not press issue s the only issue 
relevant to this point. This submission, how¬ 
ever, is wrong. As I have already po nted out 
issues 3 and lo are the relevant issues in rela¬ 
tion to this part of the parties’ case. Issue 6 
arose out of the objection embodied in para. C 
of the appellant s wr.tten statement. 

‘Tbe plaintiff cannot substitute the 8nh,. B-l, B2 

fintlrn m ° rtgaged t0 bim and throw the 

mn !fi b o! l den 0f tbe ,T 0rt °°S e - deb t on a portion of the 
moitgaged property.” 
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The circumstances relating to this issue are that [7l I shall deal with the contentions in tho 


the mortgage was executed by defendants 1 and 2 
and their father in respect of their undivided 
alleged 1th share of certain villages. During the 
subsistence of the mortgage, the widow of one of 
the cosharers, Sadhu Gantayatani, brought a 
suit for partition of the family properties, and 
on partition Schs. B-l, B-2 and c properties of 
the plaint fell to the share of the mortgagors in 
lieu of their alleged share already mortgaged to 
- the plaintiff. The plaintiff thereupon wanted 
to enforce his mortgage against the aforesaid 
properties as substituted security. As these pro¬ 
perties were less in extent and value, than the 
properties mortgaged, the appellant, as well as, 
other defendants raised the issue 8 which was 
subsequently abandoned. The abandonment, 
therefore, does not amount to the appellant’s 
withdrawal from the contest that his purchase 
was not subject to mortgage in the sense 
contemplated in Exception 3 of S. 2 (i), Orissa 
Money-Lenders Act. The appellant's contention 
in this Court therefore cannot be said to have 
been concluded by the pleadings. The fact that 
the purchase was made apparently “subject to 
mortgage” is not so much denied as that the 
position therein indicated was not the one con- 
templated in the exception. 

[6] Mr P. V. B. Rao, the learned counsel for 
the appellant, in presenting his appeal, ha 3 for* 
mulated three contentions : (i) The Court below 
has found that the mortgagee’s claim as against 
the mortgagors has been fully satisfied and that 
the suit against them has been dismissed ; in the 
circumstances, a decree for recovery of the mort¬ 
gage money by sale of a part of the mortgage 
properties purchased by the appellant is not per¬ 
missible under the law, the mortgage-debt being 
one and indivisible ; (ii) The validity and the 
subsistence of the mortgage, and the amount due 
thereunder, as it stood at the date of the auction 
sale, were nob determined under o. 21, R. 62, 
Civil P. C. hence notification of the mortgage, 
and the mortgage amount of rs. 15,000 in the 
sale proclamation will not make the sale “subject 
to mortgage” within the mischief of Exception 3 
Ol. ( 1 ) of S. 2, Orissa Money-lenders Act (Orissa 
Act hi [3] of 1939) ; and that (iii) conceding that 
the defendant 8's purchase was at a sale of the 
mortgage properties “subject to mortgage” with, 
in the exception clause, it would except only the 
proportionate amount as mentioned in the said 
clause pa>abln in respect of the properties pur¬ 
chased ; in that view, the decree, as passed for 
the entire mortgage*money by sale of schs. B l 
and B-2 properties irrespective of the ratio it 
bears to the entire mortgage properties in value 

in the hands of the appellant, is not sustain¬ 
able. 


order in which they have been stated. 

[8l Point No. (1 )—The Court’s finding which 
is referred to in the contention is : 

“21; It is not disputed that an amount much in 
excess of the original loans advanced has been realised 
and as such under S. 10, Orissa Money lenders Act, 
plaintiff is not entitled to realise an} thing else on the 
basis of tbe suit mortgage subject however to the ques¬ 
tion whether the subsequent purchasers, namely, defen¬ 
dant 8 and defendants 9 to 12 can plead for reliefs under 
that Act. As against tbe non-transferees that is the 
members of the mortgagor’s family the claim has there¬ 
fore to be found as already fully satisfied and as such 
the suit shall be dismissed against them," 

[9] It may be noted that there is slight inac¬ 
curacy in the expression of the finding. What 
has been intended to be found is that the amount 
in excess of twice the original amount advanced 
having been realised, the Court could not pass 
a decree against the non-transferee-defendants 
for the claim advanced in excess thereof. The 
finding has, no doubt, been unhappily phrased 
but we are concerned with tbe substance and 
not the form. The substance of the finding 
is that under s. 10 , Money-lenders Act, the 
Court cannot pass a decree against the original 
debtors for recovery of any claim in excess of 
twice the amount originally advanced. There 
is nothing in law that the liability which is joint 
and several as amongst severe! debtors can be 
fully enforced against some to the exclusion of 
others. A finding to that effect doe 3 not involve 
inconsistency or repungnancy, particularly when 
such a finding is warranted in law. But for the 
Money-lenders Act and but for the fact that 
defendant 8 by his purchase, ‘subject to mort¬ 
gage, undertook, as it were, to pay the entire 
mortgage dues, the liability for the mortgage- 
money was joint and several as against the 
mortgagors and the subsequent transferees, and 
as against the several mortgage properties in 
their hands. That the liability cannot be en-i 
forced against some of them on account of a bar 
in law will not exonerate others. Similarly, it 
is open to the mortgagee to enforce the mort¬ 
gage liability against a part of the mortgage! 
properties absolving the rest. It is an incident 
of liabilities which are joint and several. The 1 
question has been set at rest by their Lordships 
of the Privy Council in the case of Shah Ram 
Chand v. Prabhu Dayal, 69 r. a. 98: (a.i.r. ( 29 ) 
1942 P. C. 50). The position may be made clear 
by an illustration, bay, a, b, c and ii incurred 
certain loan in course of one transaction so that 
their liabilities were joint and several. It is dis¬ 
covered that a was not sui juris at the rele¬ 
vant time The debt does not freeze as a whole. 
The creditor’s suit against all of them can be 
validly dismissed against A and decreed against 
the rest. The decree, in the instant case, does 
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>iot differ in principle from the illustration 
above. 

' 1 C Besides the Pi ivy Council case already 
re:erred to the decision of a Division Bench of 
Madras High Court (Wadsworth and Sastri JJ.) 
in the case o v B. Srinivasa Thatachariar v. 
Sivasubrama :ia Chettiar reported in A.IR. 
ISO) 1013 Mad. 19G: (l. L. R. ( 1943) Mad. G65) 
is in point. Mortgage properties in this case, had 
been purchased separate!', by defendants 22 and 18 
of whom the former was a a agriculturist. The 
original mortgagor whose interest in the mort¬ 
gage properties ceased was a non-agriculturist. 
On the application of the agriculturist defen¬ 
dant, the decree as against him was scaled down 
and the same was not scale 1 down as regards 
the other defendant. The former deposited the 
decretal amount as scaled down and contended 
that he should be allowed to redeem the entire 
mortgage, the decree beieg entered as satisfied 
so as to enable him to sue tor contribution from 
the other defendant. His contention having been 
negatived in the Court below, the matter was 
finally agitated in the High Court. The offert of 
the lower Court’s order was characterised by his 
Lordship Patanjali Sastri J., as splitting up of 
the decree in order to give effect to the provi¬ 
sion of the Act (Madras Agriculturists’ Relief 
Act IV [p of 1933) so os to benefit only the agri¬ 
culturist-debtors i ut not so as to aG’ecfc the 
remedies of the creditors against such other 
debtors as were not agriculturists. This position 
was upheld by his Lordship as against the con¬ 
tentions, that the mortgage was one and indivi¬ 
sible and that it cannot be held discharged as 
against one and undischarged and hence en- 
iorcsable against another: and that it did not 
matter if in giving effect to the Act in favour 
of an agriculturist, a non-agriculturist was also 
benefited. The authorities relied upon by the 
appellant were Arunach dam v. Seetaram, I.L.R. 
1941) Mid 930 : (A J. R. (28) 1941 Mad. 584); 
Kachiappa Chettiar v. Uamachandra Reddiar , 

A. I. K. (29) 1942 Mad. 527 ; 203 I. <;. 4 7) and 
Marina Ammayi v. Mirza linker Bee/ Sahib, 
A. I. K. (28) 1941 Mad. 557 : 2C0 I. e. 245). I con¬ 
sider. worth quoting the observations of Patanjali 

way of refuting the aforesaid con¬ 
tention : 

“Although it has boon hold by this Court that the 
liability of a purchaser of a part of the hypotheca who 
i - an agriculturist to pay the mortgage money out of 
the property purchased is a ‘debt’ within the meaning 
oi the Madras Agriculturists’ Relief Act, it cannot be 
said that be stands in relation to the mortgagee in the 
same position for all purposes as the original mort¬ 
gagor who borrowed ihe debt. In the case of the latter, 
if he pijs the scaled dowu amount, the contractual 
relation of dt-btor and creditor is put an end to and no 
pa)t of the debt can subsist thereafter, with the result 
that the property which under the mortgage contract, 


is charged with the due payment of that debt becomes 
into whosoever hands it may have passed, freed from 
the burden of the charge. The decisions referred to 
above proceed on this principle. But when a purchaser 
of part of the hypotheca, being an agriculturist, pays 
the scale! down amount of the debt, there is no obvious 
reason why the debt should be regarded as wiped out 
even as against the mortgagor, or a person deriving 
title from him, who is not an agriculturist; for the 
Agriculturists’ Relief Act is clearly intended to benefit 
only agriculturists debtors and it nullifies the rights of 
creditors and overrides the general law only to the 
extent necessary for giving effect to ii3 provisions and 
no further.” 

* * * * 

‘‘Be that as it may, we cannot agree that the mort¬ 
gagee’s right to recover the full (mount of the debt 
from the properties in the hands of defendant 18 should 
be nullified in order to safeguard the appellant’s 
possible right of recovering contribution from defen¬ 
dant IS. It may be, that in certain circumstances the 
relief provided in the Agriculturists’ Relief Act is of 
no 'practical benefit to ayi agriculturist debtor but the 
litter cannot claim in seeking such relief that the 
creditor's rights should be prejudiced to a greater ex¬ 
tent than the provisions of the Act clearly warrant." 

[llj With these observations, their Lordship3 
did not consider that the principle of the deci. 
sions relied upon for the appellant should be 
extendefi to cases like the one where the mort¬ 
gagor is not an agriculturist and the question 
arises between purchasers of different portions 
of the hypotheca some of whom are and others 
are not agriculturists. Mr. Rao, however, relied 
upon this decision as laying down a principle 
that when the borrower is freed from the debt, 
no other debtor by virtue of the purchase of 
equity of redemption can be made liable. This 
contention overlooks the specific provision of 
the Orissa Money-lenders Act which expressly 
discriminates one against the other. 

[12] The next case, in point, is that of C. S. 
Ramier v. B. N. Srinivasiah , A. I. R. (28) 1941 
Mad. 201 : (I. L. R. (1941) Mad. 336). In this 
"Wadsworth and Patanjali Sastri JJ., upholding 
their earlier views that the representative of a 
puisne mortgagee was entitled to be regarded as 
a debtor under S. 7 and to scaling down of the 
decree under S. :9 of the Act, observed : 

“It is argued by Mr. Ramaswamy Aiyangar for the 
decree-holder that the right of an agriculturist judg¬ 
ment-debtor to scale down a decree should not be 
allowed to enure for the bentfit of a non-agriculturist 
judgment-debtor, a proposition with which we are in 
agreement. But we find it difficult to accede to the 
further contention that, the mortgage being one and 
indivisible, it is wrong in theory and difficult in pra¬ 
ctice to scale down the decree against the agriculturist 
judgment-debtor, while leaving it unamended as against 
the non-agriculturist judgment-debtors. The theoretical 
argument is based on the absence from S. 19 of any 
words excluding the application of the general law 
governing mortgages. But S. 19 is only the machinery 
section. The substantive provisions are contained in 
S. 7 which eaya : 

Notwithstanding any law .... or decree of Court to 
the contrary, all debts payable by an agriculturist 
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At the commencement of this Act, shall be scaled 
down « • • • 

Having regard to our previous decisions, we must 
hold that the applicant is a judgment-debtor and that 
the decree debt is payable by him. It follows that this 
debt is to be scaled down, notwithstanding the decree 
and notwithstanding the provisions of the general law 
which prevent the person who acquires a partial in¬ 
terest in the hypotheca from denying the liability of his 
interest to satisfy the whole of the mortgage debt. We 
are unable to accept the contention that a debt which 
is payable by an agriculturist falls outside the purview 
of the Act merely because it is also payable by a non- 
agriculturist and it seems to us obvious that the mere 
fact that the applicant has sub-mortgaged his interest 
to a non-agriculturist will not deprive the applicant of 
any benefits to which he may be entitled under the Act 
as a person liable to satisfy the decree.” 

[13] This decision countenances decrees for 
different amounts against different judgment- 
•debtors liable under one mortgage according a3 
one is entitled to the benefits under the Relief 
Act and tbe other is not. Their Lordships direct¬ 
ed modification of the form of the decree result¬ 
ing in splitting the decretal amount into two 
parts, one being the amount payable by the 
puisne mortgagee and the other payable by the 
other non agriculturisfc-judgment-debtors. It will 
be observed from the la3t portion of the observa¬ 
tion that even though a debt was payable both 
by an agriculturist and by a non-agriculturist 
what was payable by the former was a debt 
liable to be scaled down though what wa3 pay¬ 
able by the latter would not be so. The cise, 
very strongly relied upon by Mr. P. V. B. Rao 
is that of Marina Ammayi v. Mirzcb Baker 

Beg Sahib, A. I. R. (28) 194L Mid 557; (200 I. C. 
245). It was a redemption suit by an agricul¬ 
turist mortgagor with whom were impleaded as 
oo-plaintiffs the purchasers of the portions of the 
hypotheca who held reserved with them a part 
of tbe consideration money for payment to the 
mortgagees. The debt wa3 scaled clown in ac¬ 
cordance with tbe provisions of S 19 read with 
8 . 8 of the Act and redemption was decreed 
subject to payment thereof. The mortgagee con¬ 
tended, in the High Court, that some of the 
debtors, namely, purchasers of portions of tbe 
mortgage properties whose purchase was “subject 
to mortgage" were non-agriculturists and that 
the Court should not have entered full satisfac¬ 
tion of tho debt even as against them as they 
were not entitled to the benefits of the Act. The 
case of Rainier v. Srinivasiah, a.i.k. (28) 1941 

Mad. 204: (I. L R (1941) Mad. 336), was cited in 
support of tho contention; but it was distinguish¬ 
ed on the ground that as the mortgagors who 
were entitled to redeem the mortgage, as a 
whole, were agriculturists, the relief of redemp¬ 
tion could not be denied to them In answer to 
the contention that the non agriculturists debtors 
were to be benefited as a result, the reply given 


was that the mortgagors were entitled to get a 
refund of the portions of the purchase money 
which the purchasers, as a result of the scaling 
down of the decree, would not be required to 
pay to the mortgagee, thus the total benefit 
being rendered to ihe agriculturists and not 
necessarily to the non-agcicultutists. They 
however, disapproved of the lower Court’s obser¬ 
vation that there could not be any partial 
amendment of a decree under the Act with 
regard to some only of the judgment-debtors 
who were agriculturists leaving alone the others 
on the basis of the decision in Banners case, 
(a.I.R. (28) 1941 Mac! 204'. I.L.R (1941) Mad. 336). 
This case, however, is not an authority against 
splitting up a decree into two parts so a3 to give 
the benefits of the Act to some of the judgment- 
debtors and to deny the same to the others 
Mr. Rao, however, contends that according to 
this decision, the purchaser-judgment-debtors 
would share the same fate as the mortgagors 
and that, in that event, the suit having been dis¬ 
missed against the mortgagors in the instant 
case, it should have been dismissed against all. 
This, however, is not tbe ratio decidendi of the de¬ 
cision. Even if it be so, 1 find it somewhat difficult 
to reconcile it with the decisions already quoted 
with which, with great resp:et, I am in entire 
agreement. In my judgment, in a case where a sub- 
se luent purchaser should, by the terms of his pur¬ 
chase, undertake to pay the mortgagee, he becomes 
the principal debtor primarily liable to pay the 
mortgagee and it is his status that ought to de¬ 
termine whether the debt should be scaled down 
or otherwise. To my mind it appears that the 
logic of indivisibility of a mortgage has been 
pushed too far in some of the Madras decisions 
herein referred to. It is optional with the mort¬ 
gagee to release a part of tbe mortgage proper- 
ties without any consequent alteration of the 
fundamental right to, hold the rest of the pro¬ 
perty liable for the entire debt. As pointed out 
by Sir G. Rankin in Shah Ramchand v. Prabhu 

Daijal, 69 1. A. 98 : (a. I. R. (29) 1912 P. C. 50), 
this release does not free the released property 
from the liability of contribution under 8. 82, 
T P. Act. The utmost that the Relief Act can 
achieve is to free it from contribution if the deb¬ 
tor is an agricultutist and accordingly allow com¬ 
pulsory abatement of a part of mortgagee’s claim. 

[14] The next case relied upon is that of 
Arunachalam Pillay v. Seetaram Naidu , (i.l.r. 

(1941) Mad. 930 : A. I. R. (28) 1941 Mad. 584). 
ihat was a case in which a non-agriculturist 
purchased the equity of redemption in court 
auction. The mortgagor, was however, an agricul¬ 
turist. The decree was scaled down at the 
instance of the mortgagor to tho benefit of respon¬ 
dent- 12 , the aforesaid purchaser. It was argued 
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for the appellant (decree-holder) that inasmuch 
as all the mortgago properties were in the hands 
of respondent 12 who was a non-agriculturist 
and as a decree was sought only against such 
properties, t! e Act hod no application and the 
decree for sale for the full amount due under 
the mortgage ought to have been passed against 
respondent 12. Reliance was placed upon the 
case of Rainier v. Srinivasiah, A. I. R. (28) 
ion Mad. 204 : (i. L. R. (lSu) Mad. 336). That 
case was distinguished only on the ground that, 
that was a case where the mortgagor was not an 
agriculturist. Comparing the raison deter of 
this case with that cf Srinivas Thatachariar v. 
Sivasubramania Chettiar , a i.R. (30) 1943 Mad. 

19G: (I. L. R. (1943) Mad. GG5), it will be apparent 
tnai Patanjali Sastri J. had since changed his 
view. Besides (this), Aurunachalam Pill ay's 

case, (i. l. R. (1941) Mad. 930 : A. I. R. (£8) 1941 
Mad. 5Sd), can be explained on the ground of ap. 
plicability of S. S, Relief Act to the facts of 
that case which provided for a statutory 
discharge of the debt. This case, however, 
is no authority which would bo relevant to the 
instant case which is governed by the special 
provisions of the Orissa Money-lenders Act. 
The basic conception under the Act is that the 
liability oi. a purchaser '‘subject to mortgage” ig 
not to he deemed to arise out of a loan within 
tho meaning of the Acc. It was not followed by 
Sastri J. in the case of Srinivas Thatachariyar 
v. Sivasulramama Chettiar , A.l.R.(ao) 1943 Mad. 

196 ; (I. L. R. (1943) Mad. GG5) in which the debt 
was allowed to be split up so as not to affect 
creditor’s remedies against non agriculturist, 
debtors vis-a-vis the agriculturist ones. 

[151 The next case relied upon on beha'f of 
the appellant is that of Rachiap^a Gheitiar v, 
Ramachandra Reddiar , A. I. r. (29) 1912 Mad. 
527. (203 I. c. 417). That case was decided on 
the theory that if the debt is scaled down at the 
instance of an agriculturist-mortgagor, no decree 
foi a higner amount can be passed against non- 
agricultunst-purchasers, ‘ subject to mortgage”, 
mainly on account of the defect in the general 
law of splitting up of the mortgage or the debt. 
This case too is beside the point in comidera. 
tion of the special provisions of the Orissa Money¬ 
lenders Act. I should, however, observe with 
very great deference to the learned Judges vho 
decided this case that a purchaser subject to 
mortgage places himself in the position of a 
debtor to the complete effacement of the mort¬ 
gagor whose interest in the property thereby 
ceases. The creditor sh mid not be made to lose 
the benefits of his rights under the mortgage 
against the mortgage property in the hand’s of 
a non-agriculturist who is entitled to no protec¬ 
tion under the Act. It should be noted that 


within the four corners of the Madras Agricul¬ 
turists’ Relief Act, there is no room for distinc¬ 
tion between a real and genuine debtor and a 
speculator-purchaser. Within it the purchaser of 
a mortgage property is as good a debtor as a 
mortgagor, provided he is an agriculturist. Under 
the Orissa Moneylenders Act, .-however, the 
purchaser of a mortgage property is a debtor 
entitled to the benefits or not according as he 
has undertaken the liability of paying off the 
the mortgage or otherwise. In cases where he 
takes the liability to redeem the mortgage off 
tho shou’ders of the original debtor, the mort¬ 
gagor for consideration he holds the money, as 
it were, for being handed over to the mortgagee. 
He is thus saddled with a liability the source of 
which is not money borrowed but property 
purchased. Basically he cannot be held entitled 
to a debtor’s relief. Where however the subse- 
quern purchaser has to pay with the result that 
he fulfils the indemnity condition of the mort¬ 
gagor and is in the ultimate end entitled to call 
upon the mortgagor to compensate him for 
the payment to mortgagee in order to secure 
his purchase free from mortgage, bis liability 
must be scaled down to the ultimate benefit of 
the original debtor in respect of his undertaking 
to indemnify. Respective operations of the Acts 
will cal! forth widely different considerations 
and no analogy can be drawn between the two. 

1 he statutes cannot be called pari materia r 
the matters dealt with having widely divergent 
boundaries. Those decisions of the Madias High 
Court, which proceed on the assumption that 
under the general law the mortgago debt is one 
and indivisible and cannot be so split up a3 to 
enable the mortgagee to get a decree for higher 
amount a3 payable under the mortgage against 
some judgment.debtors than as against others, 
are not only in conflict with certain decision? 
of that very Court already noticed but that they 
overlook the general law, as propounded by 
their Lordships of the Privy Council in Shah 
Ramchand v. Prahliu Dayal, G9 I. A. 98 ; 
(a. i. u. (29) 1942 p. c 50), according to which 
the mortgagee can enforce the entire mortgage 
debt against a part of the mortgage properties 
in the hands of one of the debtors liable under 
the mortgage and release the rest. He can 
select his own debtor. Acting upon these con¬ 
siderations, I hold that the contention No. (i) 
is unsubstantial and cannot be acceeded to. So 
long and so far the general law of mortgage 
governing relation between the mortgagee, the 
mortgagor and anybody deriving title from the 
latter not free from the burden of mortgage has not 
been trenched upon by the Special Act relating 
to money-lending and money lender, it must bo 
given its full operation. 
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[16] Point No. 2 .—This concerns us wifch the 
meaning that has to be attached to the words “sub. 
jecfc to mortgage” occurring in exception (iii) Qf 
cl. (l) of S. 3, Orissa Money-lenders Act. It may 
be pointed out here that the learned Subordinate 
Judge is wrong in his observation that the words 
“subject to mortgage” govern “properties” and 
not “sale” used in the exception clause. The ex- 
ception evidently means that the sale must have 
been “subject to mortgage.” Here one has to 
bear in mind that every sale made subsequent to 
a mortgage is 'subject to mortgage”in the sense 
that the mortgagee's claims against the property 
must take priority over the rights of the pur¬ 
chaser in the property purchased. But the 
phrase has a limited sense too, e. g., where the 
purchaser expressly or otherwise undertakes to 
redeem the mortgage with a part of the considera- 
tion of his purchase or when a court sale takes 
place for a favourable price on account of its 
being subject to a binding condition that the 
purchaser shall have to pay off the mortgage 
money due at the time. The full and unlimited 
operation of the Money-lenders Act does aim 
at divesting the creditor of some of his re- 
medies correspondingly with the result ofdivest- 
Jment of his rights in order to relieve the 
(debtors of the burdens of their debts. Like every 
other statute, it must be construed very strictly 
so as to avoid, in its application, such divest¬ 
ment unless it is so intended and, as well, so 
expressed clearly. In a case where on account of 
the sale in question, the mortgagor or any of hi 3 
•representatives is relieved of the liability under 
'the mortgage, it is not the intention of the Act, 
that the creditor should be disarmed in respect 
'of bis remedies against one who has to pay, if 
at all, in discharge of an obligation which, either 
by an agreement between the parties or by an 
jorder of Court having the like effect, he has 
undertaken. As I have already stated, the cases 
I where the ultimate incidence of mortgage liabi¬ 
lity still continues to lie on the mortgagor, 
notwithstanding a sale of the mortgage property 
,®. when he binds himself by an indemnity 
clause to secure the purchaser’s title free from the 
encumbrance and where on account of such 
indemnity condition the purchaser is entitled 
to call upon the mortgagor to make good the 
loss that he suffers on account of paying off the 
mortgage in order to free his purchased property 
a relief to such a purchaser under the Act i.s a 
lelief to the mortgagor. In such a special cate, 
the mortgagee is deprived by the Act, of his open 
and free choice of enforcing mortgage against the 
subsequent purchaser for the full amount due 
under it irrespective of the consideration of the 
concommitant hardship, that accompanies such 
enforcement oau3ed to the original debtor in 


respect of the loans originally advanced. It 
appears very clear to me that the words “sub¬ 
ject to mortgage” are used in the limited sense 
already adverted to. The relative position 
between a vendor and purchaser of mortgage 
property at a sale “subject to mortgage” has 
been authoritatively laid down in the case of 
Izzat Un Nisa Begam v Pertab Singh, 31 all. 
583 : (36 I. A. 203 p. c.) That decision arose out 
of a suit by the vendor against the purchaser to 
recover the amount due on mortgages subject to 
which the sale was effected, which mortgages 
had since been declared invalid, a 3 vendor’s 
unpaid purchase money. Their Lordships non¬ 
suited the plaintiff holding 

“On the sale of property subject to encumbrances the 
vendor gets the price of his interest whatever it may 
be whether the price be settled by private bargxin or 
determined by public competition together with an 
indemnity against the encumbrances affecting the land. 
The contract of indemnity may bo express or implied. 
If the purchaser covenants with the vendor to pay the 
encumbrances, it is still nothing more than a contract 
of indemnity. The purchiser takes the property sub¬ 
ject to the burden attached to it. If the encumbrances 
turn out to be invalid, tho vendor has nothing to com¬ 
plain of. He has got what ho bargained for. His 
indemnity is complete. He cannot pick up the burden 
of which the land is relieved and seize it as his own 
property.” 

It follows that the vendor-borrower is under no 
liability of a debt, his liability being taken over 
by tho purchaser in the case illustrated above. 
He is uo longer entitled to debtors’ relief with 
the consequence of divesting the creditor of his 
money. This case, however, has been cited by 
Mr. P. V. B. Rao in support of his contention 
as to the meaning of the words “subject to mort- 
gage. M Relying upon this, he wants to contend 
that notification in the sale proclamation of a 
sale that a property was to be sold ‘subject to 
mortgage” does not necessarily create an estoppel 
as against the auction-purchaser from challeng¬ 
ing the validity of the notified mortgage. The 
case, at any rate, does not appear to me°to have 
decided the point. The view, contended for, had 
been expressed in the High Court by Burkitfc J., 
but their Lordships of the Privy Council decided 
the limited case before them approaching it from 
a different angle of vision. The narration that the 
encumbrances notified were found to be invalid 
is not sufficient to warrant the contention. The 
invalidity might have been due to illegality! No¬ 
body is estopped by his own statement or conduct 
as against a statute in law. The decision, therefore 
is of no help to the appellant's contention; but 
as I have already discussed, it illuminates and 
buttresses the point of view taken by me as above 
I have no hesitation in holding that in the cir¬ 
cumstances of this case, which I am going to 
set out presently in greater detail, the appellant’s 
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purchase was “subject to mortgage” within the 
meaning of the exception, under interpretation. 

[17] The circumstances are as follows: The 
disputed properties along with certain others 
had been mortgaged to tho plaintiff on 27th 
July 192G. During the currency of the mortgage, 
Sad ha Gantay atari secured a decree for money 
against the mortgagors in a partition suit. In 
execution of that decree, she attached mortgage 
properties and brought them to sale. The sale, 
however, attracted no bidders. Thereafter, she 
hied a fresh execution petition on 26th August 
1035 (Ex 7). In this petition, she prayed: 

“That the Hon’ble Court be pleased to attach under 
O. 21, R. 5p Civil P. C., the lands specified in the 
schedules attached hereto, subject to the mortgage, 
dated 2 ? 7 26 of Tadeipalli Venkuta Krisbnaya Pantulu 
for the realisation of the amounts specified . . . . aud 
pay the plaintiff the proceeds thereof.” 

Later in the execution case initiated with the 
aforesaid petition, the decree-holder said in a 
petition : 

“The second reason is that since the plaintiff applied 
for sale of the lands subject to the mortgage of T. V. 
K. P. and since the details of his dues on account of 
principal and interest have not been specified in tho 
previous lh P. 72/3 k purchasers were not forthcoming 
to purchase die properties. For those reasons, the sale 
of the properties in E. P. 7 2/34 could not be done.” 

and prayed, 

“for sale in auction for Its. 700 relating to her 
decretal dues subject to the mortgage of T. V. K. P. or 
Its. 15,000 of the lands comprising the aforesaid lot 
Nos. 1 to 5.” (Exhibit 7 (d) dated 3rd December 1935 
read with Ex. 7 (cl.) 

[18] Exhibit 7 (b) is the order disposing of 
the aforesaid applications passed by the District 
Judge on 9th December 1936. It appears there¬ 
from that the subject-matter of tho petition was 
adjudicated upon in tho presence of decree- 
holder and the judgment-debtors who were 
represented by a pleader. The up-et price of 
Rs. 700 was fixed by the Judge in consideration 
of the fact that the sale was “subject to mort¬ 
gage” for RS. 15,000. The learned Judge des¬ 
cribes the petition, the subject of his decision, 
as one by decree-holder under o. 21, R 66 and 
s. 151, Civil P. C. In pursuance of the order 
the terms of the sale proclamation (Ex. 7a) were 
settled. There are two parts of the sale pro- 
clamation, one purports to be a notice of the 
sale, date, hour and place thereof, and the other, 
conditions of sale. The notice portion contains, 

‘ the property will be put up for sale in the lots 
specified in the schedule. The sale will be of the pro¬ 
perty of the judgment-debtors above named as men¬ 
tioned in the schedule subject to mortgage dated 27th 
July 1926 of T. V. K. of Cbatrapur for a sum of 
Rs. 12,000. The liabilities and the claims attached to 
the said properties have been ascertained from the 
Office of the Sub-Registrar.’’ 

Amongst the conditions of sale the fourth con¬ 
dition is of particular significance. It is, 


“this property or part thereof will be 3old in auction 
subject to the above-named mortgage or date month 
year 19 and subject to all claims under the above 
written mortgage. Condition No. 7 directed the atten¬ 
tion of the bidders to certain documents mentioned 
therein subject to the further condition” 


whether the purchaser is or has not inspected 
them. Accordingly he will be deemed to have 
given up tho objections thereto by bidding. In 
the schedule to the said proclamation, it was 
stated, 

“the lands covered by lots 1 to 5 have been mort¬ 
gaged to Riii Bahadur T. V. K. Pantulugaru of Chatra- 
pur tor Rs. 15,000. In E. P. 43 of 35 and E. A. 162 of 
35, it was ordered that the sale will be made subject 
to the mortgage clues of Rs. 15 000 for Rs. 700. The 
sale will be held according to the order.” 


[19] before proceeding to construe the effect 
of the execution proceedings it has to be noted 
that the appellant auction-purchaser was him¬ 
self conducting the execution proceedings on 
behalf of the decree-holder being her near rela¬ 
tion. In this background it has to be consider¬ 
ed whether the said auction-purchaser can be 
allowed to urge that toe property wa3 not sold 
“subject to mortgage.” Equitably his position 
is in no way different from the decree-holder 
auction-purchaser. His repayment of the mort¬ 
gage loan shall be in discharge of a lien upon 
the obligation imposed upon him by the pur 
chase. 


[20] Mr. P. V. B Ruo, however, very strongly 
contends that the question raised by him is one 
of law and he cannot bo held estopped from 
raising the same. But shortly, his contention is 
that the order of the District Judge in pursu¬ 
ance whereof it was mentioned in the sale pro¬ 
clamation that the attached property was to be 
sold “subject to mortgage” was of an adminis¬ 
trative and interlocutory character being one 
passed under o. 21, R. 66 as distinguished from 
o. 2i, a. 62 of the Code. Such an order, he con¬ 
tends, has been unanimously held not to have 
the effect of ‘selling the property “subject to 
mortgage” but selling it with notice of mort¬ 
gage. Pushed to its logical conclusion, the posi¬ 
tion contended for i3 that the auction-purchaser 
is free to challenge the validity, genuineness 
and existence of the mortgage and the amount 
payable thereunder. Approached from this 
standpoint, he urges, the sale at which the 
appellant purchased was not one “subject to 
mortgagu” within the meaning of the exception 
clause. This contention, to my mind, is not 
strictly relevant to the issue and does not carry 
conviction having in view the intention of the 
Legislature and the language employed by them 
in enacting 'the exception.’ The intention is to 
exclude the amount payable by a purchaser 
“subject to mortgage” from tho benefits of the. 
Money-lenders Act. In order to give effect to 
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the intention the words ought to receive the 
wide3t possible meaning not altogether foreign 
to the language employed. In that view, the 
crux of the question is whether the auction- 
purchaser ba9 paid, the full price of the pro¬ 
perty or has only paid the difference between 
the market price thereof minus the sum payable 
under the encumbrance. The order of the Dis¬ 
trict Judge though passed in ascertaining the 
value of the property was one which made 
allowance for the margin of Bs. 15,000 represent¬ 
ing the extent of the liability which the auction- 
purchaser should have had to discharge in order 
to make good his title, in fixing the upset price 
at Rs. 700. Besides, the exhibits already referred 
to, the fact of the subsistence of the mortgage 
and the amount of rs 15.000 payable there- 
under were also notified by the auctioneer to 
the bidders and the same has been mentioned 
in the sale warrant (bid sheet-Ex. 7 (e)). After 
the sale, there was a proceeding under o. 21, 
R. 90 of the Code by one judgment-debtor on 
the ground, inter alia , of insufficiency of the 
upset price and the price fetched. To this pro¬ 
ceeding, the decree-holder as well as the auction- 
purchaser were parties. It was still open to the 
auction-purchaser to resile from the sale on the 
ground that the judgment-debtor had no sale¬ 
able interest or in other words no marketable 
right of any value. The petition of the judg. 
ment debtor was rejected by an order of the 
Court (Ex. 7k). This later proceeding fortifies 
the position that the auction-purchaser was 
fully alive to the responsibility that he had 
purchased “subject to mortgage” and that the 
particulars which according to Mr. Rao were 
merely for the purpose of information and could 
be the subject-matter of further consideration 
wero determined judicially in the presence of 

the auction.purchaser. The contention of the 

appellant must, therefore, be considered in the 

light of these circumstances. Before proceeding 

to deal with the authorities cited by the appeb 

lant’s learned counsel, I should refer to a deci- 

sion of the Patna High Court, directly in point, 

that is, Govind Dani v. Pnrushottam Maha - 

patra, 9 cut. l. t. 42 : (a. r. r. (30) 1943 rat. 

430). The facts of the case except with regard 

to immaterial details were on all fours with the 

facts of the instant case. The ratio of the deci- 
sion was: 

1 he vendee (in that case the auction-purchaser) 
having undertaken to repay the mortgage debt and 
having as a consideration for this undertaking obtain- 
ed the advantage of not having to pay the vendor the 
full price of the property, the Legislature has not seen 
fit to relieve him in respect of this undertaking.” 

l.2ll His Lordship Agarwala J. (as he was then) 
has illustrated the position by way of elucidat¬ 
ing the Legislature s intontion by a trite instance' 


at page 45, Col. 1 of the Report. His Lordship 
concludes his judgment with the observation : 

“If the contention of the appellant in this ca-e were 
accepted it would amount to the terms of the contract 
between the parties being altered and the benefit of tbe 
alteration would not be going to the person for wbone 
advantage the Legislature enacted it but to the advan¬ 
tage of another, who, in most cases, is merely a 
speculative purchaser.” 

•[22] Mr. P. V. B. Rao, however, urges that 
the decision is not an authority for the proposi¬ 
tion inasmuch as their Lordships have not 
considered the meaning of the words “subject to 
mortgage" in the light of the decisions cited by 
him. noc as it does not appear from the report 
if tbe subsistence of the mortgage was deter¬ 
mined in the execution proceedings by an order 
either under O. 21, R. 62 or 66. 

[23] Mr. Rao first contends on reference to 
the certificate of sale (Ex. D) that it does not 
contain any mention of “subject to mortgage” 
and, therefore, this is not a sale “subject to 
mortgage.” He refers us to a decision of the 
Full Bench of the Bombay High Court in the 
Naghidas Jeychand v. Ha^alkore Nalhiva , 
5 Bom. 470 (p.B.). Wesfcropp C. J. while consider¬ 
ing whether a sale certificate had been adequately 
stamped ad valorem , observed : 

“We are not prepared to hold that the mere men¬ 
tion of a mortgage claimed in the proclamation of sale 
would warrant a reply in the affirmative to the ques¬ 
tion of the Subordinate .Judge whether a certificate cf 
sale granted to the purchaser of property sold by public 
auction by our Courts, and which property hs pro¬ 
claimed, under S. 287 (corresponding to O. 21, R. 66) 
Civil P.C., to bo encumbered with the mortgage right 
of a third party, should bo charged under Arc. 16 of 
Sch. 1 (Indian Stamp Act I [1J of 1879). with a stamp 
duty for a consideration oqual to tbe amount for which 
the auction purchaser purchases tbe property only, or 
for a consideration equal to that amount plus ’the 
amount of the mortgage to which the propertv is 
liable.” 

Tbs facts of the case bear no analogy to the 
present one. Besides, the basis of this decision 
was a circular order of the Bombay High Court 

as will appear from the observation quoted 
below: 

“It would, we think, be a-wholly erroneous practice 
to charge stamp duty on the amounts of claims against 
the property mentioned only in the proclamation of 
sale; inasmuch as, by the circular orders of the Court 
the proclamation of sale must contain an express 
intimation that the Court does not warrant the title of 
the judgment-debtor or any other claimant specified 
in the proclamation to any lot set forth in it or any 
interest therein or charge or claim thereon.” 

The decision cited is not in point. In the case 
of F. F. Christian v. Prasad Raut, 1 Pat. 760; 
(a. I. R. (12) 1925 pat. 615), it was held 

“ ' there « notbiDg in the Code of Civil Procedure 
1903, which rnakc^ a certificate of sale conclusive as to 

the property sold.’ Where, therefore, the peti- 

tion of execution, the writ of attachment and the calc 
proclamation are clear and unambiguous, and dis¬ 
crepancy between tbe description of tbe property con- 
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tained in these documents and that which occurs in 
the sale certificate can have no'effect.” 

[2:1 In the instant case, the execution peti¬ 
tion, the sale proclamation, the sale warrant 
and the order of the Court are clear and un¬ 
ambiguous enough to show that what was 
intended to be sold and was “in fact” sold was 
the property “subject to mortgage” liability of 
Rs 1 : 000. Non-mention of “subject to mortgage” 
in the sale certificate, in view of the provisions 
of o. 21, R. 91 which requires to mention only 
the properties sold but not details of the rights 
and incidents therein is of no consequence. 

[25] Mr. Rao has cited a large number of 
authorities to establish the distinction between 
an order under O. 21, R. 62 and an order direct¬ 
ing the particulars to be cited in a sale pro¬ 
clamation under o. 21, R. 66. His submission is 
that the present order is of the latter kind and 
has not the consequence of effecting the sale 
“subject to mortgage.” The authorities cite.- by 
him lond ample support to that contention and 
in the face of a large number of them it i3 too 
late in the day to doubt thoir correctness. I have 
considered each one of them and I do not think 
it worthwhile to deal with it at length. The true 
question before us is one of construction of the 
order, in question. In my opinion, the order of 
the Court purporting, as it does, to adjudicate 
upon the decree-holder’s prayer to sell the pro¬ 
perty “subject to mortgage” is of such a character 
as would compel the judgment-debtors in wbo-e 
presence the order was passed to bring a suit 
within the period of limitation as provided in 
Art. 11, Limitation Act, to have it set aside 
under O. 21, R. 63 of the Code. Decisions are not 
unanimous that all orders passed at the stage of 
settling the terms of proclamation are adminis¬ 
trative and not judicial. According to the rule, 
the sale proclamation is required to contain 
particulars of two different kinds. Those indi¬ 
cated in sub-r. 2 (a), (b), (c) and (d) are of one 
kind and in R. 2 (e) another. Those required 
under R. 2 (e) are for the purpose of intending 
purchasers’ information while the former ones 
must be those that are required to be stated 
and from their very nature have to be stated 
with an amount of accuracy amounting to cer¬ 
tainty. “Any incumbrance to wnich the property 
is liable” is what from the very language of the 
rule would be a certain and definite particular. 
The only limit that can be put to its finality 
subject to the result of a suit, is that it does not 
affect a third party’s interest. In that sense, in 
the facts of the present case, the mortgagee 
would he entitled to challenge the order so far 
as and, if at all, it goes against his interest; 
but neither the decree-holder nor the judg¬ 
ment-debtor and, for the matter of that, the 


auction-purchaser whose title is relatable to the 
attachment and sale effected in the execution 
proceedings. To hold otherwise would amount 
to suffer a prejudice to the mortgagee. Mr. Rao 
contends that the order would have had the 
desired effect had that been passed on a motion 
of claim or objection by the mortgagee under 
O. 21, R. 5S. But if the parties to the execution 
acknowledged and gave effect to the mortgagee’s 
rights, he had no cause of action for such a 
motion. He has, by the conduct of the parties, 
been lulled into a sense of security. To a certain 
extent I am supported by some decided cases in 
this view of mine. I would in this connection 
refer to a decision of the Rangoon High Court 
in the case of Mauny Auvg Myint v. Maung 
Tha Uviat, 9 Rang. 367 : (A.I.R. (18) 1931 Rang, 
310). It was held there that when, the Sub- 
divisional Judge directed that the existence of a 
mortgage and of the decree based thereon should 
be mentioned in the sale proclamation he was 
in fact passing an order against the decree- 
holder such as is contemplated in R. 63. The 
mortgagee’s application that iiis mortgage should 
be mentioned in the sale proclamation to the 
effect tbrtt the property was to be sold “subject 
to mortgage” w 7 as considered to be such a claim 
as is contemplated under o. 21 . R. 58. Carr J. 
observed : 

“1 note that in Mulla’s C. P. C. in the notes to 
R. G2 under the head 'subject to mortgage,’the learned 
author says: The Code clearly makes a distinction 
between a case in which the property is expressly sold 
subject to a mortgage and a case in whioh notice to 
mortgage is given in the proclamation or sale. The 
former is provided for by the present rule and the 
latter by li. 66 below,’ With all respect for the horned 
author I am unable to agreo that the Code makes any 
such distinction. Rule 66 (2c) requires that the pro¬ 
clamation shall specify as fairly and accurately as 
possible any incumbrane • 1 a which the property is liable. 

I direct special attention to the use of the words ‘is 
liable.’ There is nothing whatever in the rule to sug¬ 
gest that the proclamation should specify any incum¬ 
brance to which the property is merely alleged to be 
liable. Having regard to these provisions my view 
is, as I have already said, that the Court should in¬ 
vestigate a ; claims to the possession of a mortgage or 
a charge or other encumbrance over the attached°pro- 
perty before allowing mention of such encumbrance in 
the sale proclamation.” 

With great respect I am in entire agreement 
with this view. 

[ 26 ] The decision in the case of Kahdas Chow- 
dhury v. Prasanna Kumar Das, 47 cal. 446 : 
(a.i.r. (7) 1920 Cal. 354) affords a sound and 
compelling guidance in tha matter of solution of 
he problem before us. In short, the facts of 
chat case were that a mortgagee decree holder 
commenced an execution proceeding. The sale 
was proclaimed in due course. But the mort- 
gagor judgment-debtor preferred an objection, 
inter alia, that the property described as the 5 th 
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lofc in the sale proclamation was under a prior 
mortgage, but it had not been mentioned. Two 
of the decree-holders presented a petition praying 
that the property, in question, might be put to 
auction upon declaration that it was subject to 
a mortgage for rs. 1900 held by_The Subor¬ 

dinate Judge delivered judgment directing that 
the property mentioned be sold on declaration 
that it was subject to the mortgage mentioned. 
Th& sale was held on the same day . Under 
these circumstances the question arose whether 
it was open to the decree-holders auction pur¬ 
chasers to contend that they have taken the pro¬ 
perty free of the mortgage. It was held that 
they were bound by the doctrine of estoppel and 
could not take up a position inconsistent with 
what they adopted in the execution Court. It 
was further held 

“if a person purchases an estate subject to a mortgage 
whether under a voluntary conveyance or under ‘sale 
in invitum' he cannot be held to deny the validity of 
the mortgage subject to which he made his purchase.” 

[27] At p. 457 of the Report, his Lordship 
Mukherji J. considered the distinction between 
Rr. 62 and G6 of o. 21 of the Code and on con. 

fltruction of the execution proceedings before 
him held: 


sold subject to that charge. In the case of Debi 
Das v. Rupchand , 49 all. 903 : (a.i.r. (14) 1927 

ALL. 693), an application by the holder.of a 
mortgage to the executing Court that his mort¬ 
gage might be notified in the sale pxoclama - 
tion in respect of a property which was already 
subject to an attachment was considered to be 
one which attracted the provisions of o. 21, R. 63. 
In this case Asworth J. distinguishes an order 
under R. 62 from an order under R. 66 by 
saying that the words ‘as fairly and accurately 
as possible in the latter rule clearly indicate 
that this entry of an incumbrance in the sale 
proclamation cannot prejudice the rights of a 
third person. His Lordship is of opinion that 
any investigation into the existence of an 
incumbrance should fall within the purview 
of R. 62 and will be final as between tho 
parties subject to the result of a suit without 
any prejudice to the rights of a third person 
even though the object of it was to notify the 
encumbrance. In the case of Vellu Padayachi 
v. Arumugum PiUai , 38 M.L j. 397 : (a.i r, ( 7) 
1920 Mad. 191), Spencer J., while construing an 
order pissed on a petition purporting to bo 
under o. 21, R. 66 of the Code, said : 


‘‘The language used in the petition of the decree- 
hoiders and the order of the execution Court may well 
lend support to the contention that the decree-holders 
agreed to have the property sold a3 subject to a genuine 
mortgage. They had not suggested that the purchaser 
should buy the property merely with notice of a mort¬ 
gage claimed, subject to such risk as the not-ce might 
involve with liberty to contest the mortgage and to re¬ 
deem it only if it was established to be really a subsist¬ 
ing mortgage. * 

[ 28 ] The ratio of this decision applios mutatis 
mutandis to the present case. The facts are al¬ 
most identical except that in tho present case 
the decree, holder rather than the judgment- 
debtor prayed to sell the property subject to 
mortgage and the judgment-dobtor though con¬ 
testing the proceeding on other grounds did not 
take up a contrary position or in other words 
consented to an order that the sale should be 
subject to a genuine mortgage for rs. 15,000 then 
duo. The judgment-debtor, in the present case 
was vitally interested in the matter as, but for 
the mortgage, the sale could have fetched much 
higher price which should have gone to wipe out 
the debt or reduce it considerably to the re¬ 
moval of risk of sale of their other properties 
mortgaged. In the case of Gurdit Singh v. 
Uakumat Rai , a.i r. (19) 1932 Lah. 56 : (135 r.C. 
20 D, where the mortgage decree-holder had asked 
the Court to sell the property subject to a charge 
whereon the Court had passed orders for selling 

Pk\?T fc t0 fch ° incumbran °Q. it was held by 
phide J. that it was perfestly clear that the 

judgment-debtor’s interest in the property was 
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We must look at tho substance of the application 

It was one to have it recognised by the Court that the 

property about to be sold was subject to an encum¬ 
brance. 

All these precedents do bear me out that mort¬ 
gagee concerned is not a necessary party to the 
proceedings under review nor need it be that it 
should be in terms of one under o. 21, Hr. 58-62. 
It may as well be an order purporting to be one 
passed while settling the terms of sale proclama 
tion under o. 21, R. GO. The test is whether the 
matter has been judicially determined as be 
tween the parties then before the Court and like 
as to any other order of Courf, a third party 
shall stand out of it but not tho parties them, 
pelves nor anybody deriving interest from them. 
In consideration of what I have said atove and 
relying upon the decisions cited therein, I am of 
opinion that properly construed the order of the 
District Judge though passed on a petition pur¬ 
porting to be under o. 21, R. eg and s. 151 , Civil 
P. C., was none the Jess an expression of a judi¬ 
cial adjudication. It may be, in the context of 
the circumstances, construed as one under o. 21 , 

R. G2. As shown above, it is not necessary that 
the mortgagee himself should come forward to 
advance a claim under O. 21, R. 58. The adiu 
dication may be called for either by a claim 
or by an objection to the attachment. In the 
present case, it was an objection propounded by 
the decree-holder and was decided judicially, 
hho order, thoreforo, cannot be brushed aside as 
a pure administrative order but is a judicial 
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order binding upon the parties lefore the Court 
and their privies, namely, the decree-holder, the 
judgment-debtor and the auction-purchaser who 
purchased a right not higher than that of the 
judgment-debtor. To quote Mukherji J. of the 
Calcutta High Court (Debevdra Nath v. Abdul 
Samad , 10 0. L. J. 150 at pp. 1G4 and 166: (l I.C. 
264).) 

“dees it then make any difference if the purchaser 
acquires title not by a private sale but by a sale held in 
execution of a money decree? In our opinion, it does not. 
That this view is correct cannot of course b9 disputed 
where the sale is made expressly subject to the mort¬ 
gage or where only the equity of redemption is seized 
and the purchaser bids only the value of such equity. 
But it cannot be limited to this class of cases ; the pur¬ 
chaser at the execution sale is bound by the same rule 
of estoppel as the judgment-debtor on the principle that 
the former has purchased merely the right title and 
interest of the latter and does not consequently occupy 
a position of greater advantage .... We must therefore 
hold upon the decision of the Judicial Committee in 
Mohammed Mozufer v. Eishori Mohun , 22 Cal. 909 : 
(22 I. A. 129 P. C.) that the execution purchaser of 
the interest of the mortgagor is as much bound by the 
rule of estoppel not to dispute the validity of the 
mortgage as the mortgagor himself.” 


[29] Had the order been prejudicial to the 
mortgagee, who was not a party to the proceed¬ 
ing giving rise to it, he could dispute it colla¬ 
terally and not necessarily by a suit. Hut the 
judgment-debtor, if he wishes to dispute the 
order as against the title traceable to the attach- 
ment and sale, he must, under the provisions of 
O. 21, R. 63 of the Code, have to do it by a suit 
within the prescribed time limit. In this case 
the auction purchaser cannot contend against 
the judgment-debtor who is no other than the 
mortgagor that it is the mortgagor and not he 
who is liable to redeem up the mortgage. I 
have, therefore, no hesitation in holding that the 
appellant is a purchaser “subject to mortgage.” 
Mr. Rao invites us to decide the question by 
the test whelher it was not open as between the 
mortgagee and the mortgagor-judgment debtor. 
I am not prepared to answer this hypothetical 
question as it does not arise in the case. The 
question hypothesised may have to be consi¬ 
dered on widely different considerations one of 
which i3 that the question had never been 


adjudicated upon between the mortgagee anc 
either the judgment.debtor or the auction pur 
chaser. I shall reserve my opinion on thi; 
aspect of the question. We aie here limited tc 
the much narrower question as to whether the 
question is still open or closed as between the 
^judgment-debtor and the auctioc-purchaser. Th< 
[applicability of the exception clause of tbeOrisst 
Money-lenders Act does not require that tbi 
mortgagee should have been party or privy to tin 
purchase subject to mortgage. The status content 
plated is one emerging from an established rela 


tionship between the mortgagor and the purchaser 
at a sale either private or in invitum . It is quite 
indifferent whether the mortgagee is a party or 
not. The liability of the purchaser owes its 
existence to the purchase that he makes and the 
purchase money that he holds in trust for the 
mortgagee and not to any borrowing from him. 
The test always is whether the benefit under 
the Money-lenders Act if conferred upon a pur¬ 
chaser or an auction purchaser, as the case may 
be, would ultimately enure to that of the ori¬ 
ginal debtor, namely, the judgment-debtor. 

[30] I shall now proceed to consider a few r of 
the decisions. Reliance has been placed upon 
Daso Polai v. Narayana Patro , A. I- R. (20) 
1933 Mad. 879 : (57 Mad. 195) in w r bich Madhavan 
Naif J. (as he was then) observes : 

“The Code makes a clear distinction between a case 
where the property is sold subject to a mortgage as 
under O. 21, R. 62 and a case in which the notice of 
an alleged eDCumbrarce is given in the proclamation 
of sale as under O. 21, R. 66. In the former case the 
Court is satisfied of the existence cf the mortgage and 
sells only the judgment-debtor's equity of redemption 
and the purchaser has to redeem the mortgage. In tho 
latter case, the purchaser buys the property with 
notice of the mortgage subject to such risks as the 
notice might involve, in other words, the executing 
Couit does not decide whether the mortgage subsists 
or not and the purchaser is not precluded from ques¬ 
tioning the validity of the mortgage.” 

[31] There is nothing to dispute the correct¬ 
ness of this proposition. The question always 
depends upon whether the existence of the mort¬ 
gage and the amount due under it have been 
judicially determined. The question is always 
one of construction, whether what was seized 
by the executing Court and ultimately sold was 
only the equity of redemption. The next case 
referred to is that of Shib Run war Singh v. 
£heo Prasad Singh , 28 ALL. 418 : (3 A. L. J. 
200). This too is of more or less an academic 
interest in view of the facts of this particular 
case. The present case is not a case of merely 
notifying the mortgage but is one of selling 
only the equity of redemption “subject to mort¬ 
gage.” In the same chain of reasoning Mr. Rao 
has invited our attention to the cases reported 
in Mohit Narain J ha v. Thakan Jha, 4 rat. 731 : 
(A. I. R. (12) 1925 rat. 500 S. B.) and Siiagmi 
Achi v. Sulrahmania Ayyar , 27 Mad. 259 : (14 
M. L. J. 57 F. B.) for the proposition that orders 
passed under o. 21, R. 66 are not final as between 
the parties being merely interlocutory orders 
and aio not appealable. The reason for such 
view as given by Dawson [Miller C. J. in the 
case of Sourendranath Mitra v. Mritunjay 
Banerji , 5 P. L. j 270 : (A. I. R. (7) 1920 Pat. 
249), affords the key. According to his Lordship, 
the position w’ill te different if an order deter¬ 
mines, even under o. 21, R. 66, the rights of the 
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parties with regard to the all or any of the 
matters in controversy. In this view, the pre¬ 
sent case is clearly distinguishable from those 
cited by Mr. Rao. He has also relied on Fakeer 
Bux v. Chutturdaree , 14 w. R. 209 at p. 210 : 
(12 Beng.L.R. 5i3n). This does not go to help him 
in any extent. Couch C. J. attached importance 
to what “in fact” had been sold in that case. 

[32] By “in fact” his Lordship meant whe¬ 
ther the sale was so subject by the contract of 
sale and not that there was merely a legal right 
existing whioh might be capable of being en¬ 
forced. If it lays down anything it is that there 
exists a distinction between the two positions as 
formulated. We are also of the same opinion. 
But what is the position here has been decided 
by us on the basis that there ha3 been a contract 
of sale by which the appellant is bound. 

[33] Point 3 . — The last contention, a3 for¬ 
mulated, does not arise for consideration in 
view of the conclusion already reached. The 
sale was “subject to liability of the entire mort¬ 
gage money that was then due.” There i 3 
nothing wrong in law if a subsequent purchaser 
purchases a part of the mortgage property with 
an undertaking to redeem the entire mortgage. 
As a contract it is perfectly valid. Purchase at 
an auction sale is also a form of contraot. The 
auction purchaser by his bid offers to make the 
purchase at the price proposed by him subject to 
the conditions laid down in the sale notice and 
■when the bid is knocked down and the sale is 
confirmed the offer is accepted. As I have al¬ 
ready said there is nothing in the indivisibility 
of the mortgage which should prevent a mort- 
gagee from realising the entire mortgage money 
from a part of the mortgage property : vide 
Shah Ramchavd v. Prabhu Dayal , 69 I.A. 98: 
(A. I. R. (29) 1942 P. 0. 50). If there are other 
properties sold subject to the same mortgage, 
the appellant’s remedy is by way of contribution. 
There is nothing in the language of the excep. 
tion clause so as to compel the Court to apportion 
the mortgage liability as between the several 
purchasers at a sale “subject to mortgage”. That 
question, if it arises, shall bo governed by the 
general law which is not, in the least, abro¬ 
gated or modified by the exception clause. 
There may be cases where such purchaser has 
undertaken or is to be deemed to have under¬ 
taken to part only of the mortgage money pro¬ 
portionate to the property purchased, such an 
undertaking is binding on the mortgagee only 
by consent or under prescribed circumstances 
but not always. In such a hypothetical case it 
is only the proportionate amount which is ex¬ 
empted from the category of loan as defined in 
the Act In such a contingency if the mortgagee 
wants to enforce the entire debt against a°part 


purchaser of a mortgage property, his claim in 
excess of the proportionate amount might b 9 
subjected to reduction or scaling down under 
the Act. Such a hypothetical case is not before 
us nor are we called upon to decide it. This 
contention therefore fails. 


[34] Lastly, it is contended that it is a fit 
case in which the Court should reduce the plain¬ 
tiff’s claim so far a3 the interest claimed is 
usurious. It has been found by the trial Court, 
and not controverted before us, that the plain- 
tiff had originally advanced Rs. 6000 in cash. 
The rest of the mortgage money, subject to 
which the property was sold, represented interest 
thereon. Interests that accrued on the promis- 
sory notes were capitalised in the first mort¬ 
gage bond. Such capitalised amount also bore 
interest which was included in the sum of 
Rs. 12,000 adopted as the principal money of the 
mortgage bond, in suit. Under the circumstances, 
the plaintiff's claim does include interest upon 
interest upon principal. In view that the pur¬ 
chase was subject to payment of Rs. 15,000, the 
Court in exercise of its discretion to relieve the 
debtor of the mischief of usurious loans cannot 
go behind it. It would bo oppressive, however, 
to allow interest to run on the principal money 
of Rs. 12,000 since the date of the auction pur¬ 
chase. That would be allowing interest upon 
interest. Since that date the interest should run 
on Rs. 6000 as principal. Subject to this modi¬ 
fication the plaintiff s claim will be decreed. 

[35] In consideration of what I have said 
above, the appeal is dismissed and the decree of 
the Court below is upheld subject to such modi¬ 
fication as to calculation of interest as is indi¬ 
cated above. In the circumstances of the case, 
the appellant shall be liable to pay costs of the 
contesting respondents other than the minors. 
There shall be one set of hearing feo. 


I 36 j NaraBimham J. 

Lord the Chief Justice. 


I agree with my 


R.G.D. 


Order accordingly , 


—. ia. 1 j iaou unssa iy /c. jy, 3 % j 

Jagannadhadas and Narasimham JJ. 

Brajraj Ramanuj Das— Plaintiff _ Ap¬ 
pellant v. Ajiman Nisa Bibi — Defendant— 
Respondent. 

Second Appeal No. 34 of 1945. Decided on 28th April 

oi r -’>' v- 

^(a) Reperian rights-Ferry-Origin and incidents 

It is recognised law in India,unlike that in England 
that a man may set up a ferry on his own property’ 

and 1° fr ° m t traDgers for cnrr y* n S them across* 
and may acquire such a right by grant or by user over 

the property of others. Private ferries are also re¬ 
cognised though not elaborately provided for in the 
Bengal Femes Act of 1885. [Paras 7 & g® 
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Private ferries may be of two categories : (1) those 
which originate from proved or presumed Crown 
grants; (2) those which arise otherwise than by a 
Crown grant In the case of public ferries, S. 16, Bengal 
Ferries Act enjoins that no rival ferry can be run 
within a distance of two miles from the limits thereof. 
In the case of a private ferry which originates in a 
Crown grant and which is known as a ferry franchise, 
no exact limits are proscribed, but it has been held that 
the grantee is entitled to a monopoly o? bis line of 
ferry and has a cause of action against any one who 
carries either in that line or in another line of ferry so 
near as to make it an alternative way of carrying 
between substantially the same points. [Para 8] 

A private ferry wLicb does not originate in a Crown 
grant, may arise in one of two ways. (1) The owner of 
a property may set up a ferry on his own property and 
take toll from strangers for carrying them across ; (2) 
a person not the owner of the property may acquire 
over another's property a right to ply a ferry and take 
tolls, either by grant or by prescription. That this last 
kind of right, which' is unknown to English law, can 
be acquired by prescription in India, is well settled. 
There has been some doubt whether a private ferry 
franchise referable to a Crown grant can be acquired 
by prescription, the better ana accepted view being that 
such a right cannot be acquirod by prescription : 19 
Cal. 253 (P. C) ; (1916) 1 A. C. 57 and 18 Cal. 652, 
Bel. on ; A. I. R. (9) 1922 Bom. 245 ; A. I. R. (22) 
1935 All. 481 ; 39 Cal. 53 and 9 I. C. 816 (Cal 1, 11'f. 

[Para 8] 

In the case of the exercise of the right of ferry as part 
of the right of the proprietor over the bed and banks 
and the landing places of the water-course, it is no more 
than an incident of his ownership; and he is free to 
give it up whenever he chooses. On the other hand, he 
cannot complain of a neighbouring owner running a 
rival ferry on his own land in exercise of his own right. 
This is in accordance with the well* known principle 
that the mere exeroise of one’s proprietary right with¬ 
out infringement of another’s right is not actionable. 
In the case also of a person who obtains a ferry right 
over the property of another by grant, or prescription, it 
is equally clear that he cannot complain of competition 
by a neighbouring owner of property. But the question 
whether the owner of the servient tenement itself or 
persons deriving title from him can set up a rival ferry 
in competition is one which has never been raised or 
decided. It may as well be contended in such a case 
that the right of the owner of the ferry being traceable 
to a presumed grant from the owner of the servient 
tenement that owner cm do nothing to derogate from 
his own grant and that, therefore, such owner and 
persons claiming under him can be restrained from 
competition : 1895 A. C. 587 and 1698 A. C. 1, Bel. on; 
Case law referred. [Paras 8] 

(b) Grant—Crown grant—Ferry franchise—Pre¬ 
sumption of—Existence of right may be presumed 
from long user even if land over which it is exer¬ 
cised does not belong to Crown or grantee. 

It is no objection in law to the grant of ferry 
franchise that the land over which the franchise has 
been granted does not belong to the Crown or to the 
grantee. From the actual later user of the ferry 
franchise for a sufficient period an easement right to 
the use of the ghats and landing places or a dedication 
of the same to the public may bo presumed : 18 Cal. 
652, Bef. [Para 10 j 

(c) Grant — Crcwn grant — Ferry franchise — 
Interruption in enjoyment—Effect — Facts set out 
sufficient to raise presumption of Crown grant — 
Proof of interruption-'dt>es not negative 
tion — Franchise continues until opposin 
can show grant in itself, icbdi l, . 

ACC. No 


If the facts set out are enough to raise a presumption 
of Crown grant, proof of interruption does not, in law, 
negative it. Neither a mere non-exercise of the ferry 
right nor the running of an opposition ferry for some 
time extinguishes the ferry franchise created by a 
Crown grant. The franchise continues as long as the 
grant continues and until the person who sets up an 
opposition ferry can show a Crown grant either actual 
or presumptive in himself : 18 Cal. 652, Bel. on. 

[Para 13] 

(d) Grant — Crown grant — Ferry franchise — 
Presumption of—Evidence of long user except for 
short period — Devolution of right from original 
holders to present holders not established—Effect 
— In circumstances of case, held regrant in favour 
of present holders should be presumed. 

Documentary evidence set out in a ease left no 
reasonable doubt that ferrying right at a certain ghat 
was exercised by the Khandayets of Rendhagarh from 
1833 to 1940 with some interruption in the period 
from 1882 to 1898. For about 50 years prior to 1882, 
Khandayet K and his predecessors were exercising the 
right ; from 1898, Khandayet A wa9 exercising it for 
40 years up to the date of suit disputing it. There was 
no indication that during these periods anybody else 
was exercising the right of ferrying at the ghat side by 
side. It was contended that even if a ferry franchise 
grant in favour of Khandayet K may be presumed, the 
same could not be presumed in favour of Khandayet A 
who was not shown to have succeeded to the rights of 
original Khandayet nor had made out a fresh grant : 

Held, that neither the fact that there has beeu an 
interruption in the exercise of the ferry right by the 
successive Khandayets, nor the fict that the exact 
mode of devolution of the right from the one Khandayet 
to the other has not been made out on the evidence, is 
any ground for not treating the evidence relating to 
the exercise of the ferry right from 1832 to 1940 as a 
v,hole for the purpose of determining whether or not it 
is enough to support the presumption of a Crown grant: 

Held further , that even if the Khandayeti right cf 
the original Khandayet was terminated and along with 
it his ferry right, it is reasonable to infer that when 
the Khandayeti right was granted to A the ferry right 
also would have been granted to A on account of the 
fact that he was the Khandayet. The ferry right so 
granted would, iu the absence of any indication to the 
contrary, be of the eamo kind and of the same 
amplitude as that of the ferry right of the original 
Khandayet. [Para 13] 

(e) Grant — Crown grant — Ferry franchise — 
Right acquired by prescription and by Crown 
grant—Distinction—Long exercise oi ferry right— 
Proof of recognition of right by Goveinment officials 
and existence of public obligation - Acquisition of 
ferry franchise by lost Crown grant may be pre¬ 
sumed—Competitive ferry cannot be allowed. 

The distinction between a proprietary right of ferry 
acquired by prescription or grant by private individuals 
and a ferry franchise obtained as a Crown grant is this 
that while in the former case the ferry is worked for 
mero persona) profit and may be abandoned at any 
time at the option of the owner thereof, ft ferry 
franchise is granted and taken for the public con¬ 
venience and the grantee undertakes a public obligation 
which he must continue to discharge so long as he 
holds the franchise. [Para 15] 

Where the evidence in the case clearly established 
the facts that a ferrying right at a certain ghat was 
exercised by the Khandayets of Rendhagarh from 
iP’^TV 1832 except for a certain period between 1882 

g pdrfy* * to 1898, that the ferrying right of the Khandayets was 

clearly recognised by responsible Government officials 
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in whom by S. 4 of the Regulation VI [6] of 1819 and 
by Ss. 7 and 8. Bengal Ferries Act, 1885, the control 
of public ferries had vested, and that the exercise 
of the right had throughout been burdened with an 
obligation in favour of the publio, it was held that these 
facts clearly supported the presumption of a l03t Crown 
grant of a monopolistic ferry franchise in favour of the 
Khandayefcs, with the result that no person could claim 
a right to carry any ferry at or near the place which 
would have the effect of being a competitive ferry affect¬ 
ing the Khandayet’s income; Case law discussed. 

[Paras 14, 15, 16] 

8. N. Sen Gupta find S. Misra — for Appellant. 

R. N. Sinha — for Respondent. 

Das J. —The plaintiff is the appellant in this 
second appeal, The dispute relates to a ferry 
right across the river called variously as “Hara- 
chandi, Sunnamuhi, Kania or Deshi.” The river 
flows through a village called Narasinghpatna 
in the Sadar Sub-Division of Puri and the ferry 
olaimed is situated in this village. The portion 
of the river bed in this village is 50 acres and 
90 decimals in extent consisting of plot N 03 . 63 
and 471 in the Anabadi Khata No. 104 of the 
village. The plaintiff who is the Mahant of 
Pandit Muth of Puri is the recorded proprietor 
of the village Narasinghpatna including the two 
plots Nos. 63 and 471. The defendant is the owner 
of the Kbandayati Jagir of Rendhagarh in which 
is included the village Sipasurubili which lies 
to the west of the river adjacent to the plots 
Nos. 63 and 471. For a few months in the year, 
that is, during the rainy reason and high floods, 
the river is not fordable at this place and 
passengers who have to cross from one side to 
the other have to be ferried across by boat. It 
is said that this crossing is part of the highway 
from the Ganjam side to Puri and is in use by 
the pilgrims from the south to Puri and by the 
villagers from the Puri side to Chilka area. In 
the current settlement of 1928, the Khewat part I, 
dated 12th January 1928, marked as Ex. H shows 
the plaintiff as the proprietor of plots Nos. 63 
and 471 (River) of Anabadi Khata No. 104 with 
a note against plot No. 63 that Sk. Md. Asghar 
ferries across the river by boat during the flood 
season at the river ghat. Sk. Md. Asghar is the 
husband of the present defendant. The plaintiff’s 
case is that this settlement entry has been 
fraudulently obtained and that he himself, as 
the owner and proprietor of the bed and the 
banks and the landing ghats on either side of 
the river, has the right to the ferry and that he 
and his ancestors have been plying the ferry all 
along for the convenience of the public. He 
admits in his plaint that the defendant’s ances¬ 
tor Sk. Md. Asghar was also plying boats across 
the river at times, but that it was for his own 
convenience since he was the proprietor of the 
neighbouring village of Sipasurubili, (implying 
thereby that Sk. Md. Asghar was not plying 
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boats for the public as such). The plaintiff has 
accordingly brought this suit for declaring bis 
exclusive right to the ferry across the river in 
the village Narasinghpatna and for negativing 
any such right in the defendant and for a per¬ 
manent injunction restraining the defendant 
from obstructing the plaintiff from the exercise 
of his right to the ferry. In the alternative he 
prays that his independent right to ply the ferry 
may be declared even though the defendant may 
be proved to have a right. In the trial Court 
various other questions relating to the locus 
standi of the plaintiff to maintain the suit and 
objections based on limitation, estoppel, and a 
previous decision under 8 . 145, Criminal P. C., 
were all raised, but they were not agitated 
before the lower appellate Court nor are they 
reiterated by either party before us. Both the 
trial Court as well as the appellate Court found 
against the plaintiff on the question of his right 
to the ferry and have held that the defendant 
has made out a right to the ferry in question 
as a Crown grant and therefore to a monopoly 
for the exercise of this right of ferry at this 
place. In the lower appellate Court as appears 
from para. 6 of the judgment of the learned 
Judge, the ferry right of the defendant does not 
appear to havo been any further assailed, but 
w r hat was challenged w ? as the alleged right to a 
monopoly in the exercise of the ferry right so 
as to prevent the plaintiff from setting up a 
rival ferry in exercise of his proprietary right in 
the bed and banks and ghats of the river. In this 
Court also the only question argued is as to the 
claim of the defendant to exercise his right to 
the ferry so as to prevent the plaintiff from 
setting up a rival ferry. 

[2] Though both the Courts below have con- 
currently found as a fact the existence of this 
right in favour of the defendant, we have heard 
full arguments, since the question whether on 
the facts proved, a Crown grant may be pre- 
sumed so as to exclude the plaintiff from setting 
up a rival ferry is a question of law. 

[3] That there has been a regular ferry service 
during the rainy reason of each year across this 
river at this place for over a hundred years past, 
appears to be abundantly clear from the evi. 
dence and is not seriously disputed. The earliest 
document on record is Ex. c-l dated 24th May 
1872. It is a lease of the ferry right at Nara- 
singhapatna ghat for five years, executed by one 
Ananta Mahanti in favour of then Khandayat of 
Rendhagarh, one Kulamani Routray. Exhibit C 
is another lease (counterpart) dated 20th July 
1877 of the same ferry right for a period of 
seven years, executed by the Khandayet in favour 
of one Pani Biswal. Both the leases recite that 
the ferry-right belongs to the Khandayet and 
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that the actual exercise of that right for the 
periods specified therein ha3 been leased out by 
the Khandayet to the persons specified in the 
lease at certain annual payments. The next 
document on record is Ex. D, dated 19th July 
1882. It purports to be a parwana issued by the 
Police Chief to the then Khandayet Kulamani 
Routray. It notices that it has come to the 
knowledge of the Police Chief that the Khandayet 
has appointed certain persons as boatmen to 
ply the boats for passengers and to take the Dak, 
etc., across the river at the ghat at Narasing- 
patna and orders that he should also be personally 
present and smoothly perform the work without 
neglect. There appears to have been some other 
documentary evidence of earlier period relating 
to the exercise of this right by the then Khandayet 
which is now no longer available. Exibits A-l and 
A-2 notice the existence of those earlier docu¬ 
ments. Exhibit A-l, a report of the officiating 
Collector, dated 5th April 1893, shows that there 
were parwanas of the date 1832, which were 
marked as Exs. A, B and C before him and which 
show that orders were issued to the Khandayet 
by the then Magistrate’s office to make suitable 
arrangements for the crossing at the ferry. The 
said Ex. A-l, also shows that another document 
marked Ex. D therein, dated 4th December 1851, 
recognised the right of tho Khandayets to the 
ferry after a regular judicial inquiry by the then 
Deputy Collector Nilamani Brahma. The exis¬ 
tence of this last document has also been noticed 
in Ex. A-2. Exhibit A-l states also: 

“There can be no question that Iodr before the 
existence of the Mahants of Narasinghpatna this ferry 
along with the highway from Ganjam to Puri used 
by pilgrims to Jagannatb was placed in charge of the 
Khaodait and Paiks under him,” 

and 

“It is clear that since the British occupation of Orissa 
tho ferry was in the undisputed charge of the Khadait.” 

Exhibit A-2 similarly states: 

“It appears that since the time of British conquest 
of the district, the disputed ferry along with the high¬ 
way from Ganjam to Puri was placed in charge of the 
Khandayet of Rendha.” 

There can be no doubt on a consideration of the 
documents now marked as c and C-l and D 
and a, and A-2, corroborated by reference to 
the old documents noticed in Exs. A-l and A-2 
and the statements made therein a3 set out 
above, that at least from the year 1832 to the 
year 1882 , the ferry right was recognised as 
belonging to the Khandayet and that it was 
being exercised by him. It would appear, however, 
that there was a break thereafter. For some 
reason, which is not clear, the ferry was for 
some time in charge of the Mahant who was the 
plaintiffs predecessor. This appears from the 
report, Ex. A-l. In that report the Collector 
notices that in a register under the Ferries Act, 
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filed before him, an entry under date 22nd octo- 
her 18S8, shows the ferry in the Mahan t's name. 
It would also appear from the said Ex. A-l that 
in the year 1883, the Khandayet, Kulamani 
Routray was punished by the Assistant District 
Superintendent of Police for an unlawful as¬ 
sembly in connection with this ferry. Whether 
a3 a result of this punishment the Khandayet 
was superseded and the Mahant placed in charge 
of the ferry and whether such supersession was 
temporary or permanent, does not appear clearly. 
It does appear, however, that sometime between 
1883 and 1898, the Khandayati right itself had 
changed hands and that one Sk. Md. Asghar, 
the husband of defendant 1 became the Khanda- 
yat of Rendaghar. How this came about is not 
clear from the pleadings or the evidence on 
record. In 1898 by petition dated 1st February 
1898, the said Sk. Md. Asghar represented to the 
Collector about his right to the ferry and com¬ 
plained against the Mahant. The Collector, as 
appears from the order dated 3rd February 1898, 
aho marked as A (l), was inclined to hold that 
the ferry belongs to tho Khandayet, but ordered 
the Khasmahal Deputy Collector to report on 
tho representation. Presumably as a result of 
that order, one Mr. J. N. Gupta, Officiating Col¬ 
lector, enquired officially into the matter and 
held that since the British occupation of Orissa 
upto the year 1850 or thereabout, the ferry was 
in the undisputed charge of the Khandayet and 
that both as a matter or right and for the public 
convenience, tho ferry should be kept in charge 
of the Khandayet and his rights entered in the 
settlement papers. Shortly thereafter, troubles 
appear to have arisen between the then Mahant 
and the then Khandayet, Md. Asghar, which led 
to proceedings under S. 145, Criminal P. C., re¬ 
lating to this ferry. The District Magistrate 
decided in favour of the Khandayet and declared 
the Khandayet to be in possession of the ferry 
and referred the Mahant to a civil suit by his 
order dated 2nd September 1998, Ex. 2.' The 
Mahant admittedly has not filed any such civil 
suit until the present suit was filed in 1941 and 
presumably the Khandayet has been in posses¬ 
sion ever since. In the register of private fer¬ 
ries, maintained in the District of Puri, by 
virtue of rules framed under S. 22, Bengal Fer¬ 
ries Act, an entry under date 2Gth July 1926 
shows the Jagirdar, Md. Asghar as the owner of 
Narasinghpatna Ghat and tho period of the 
season during which the ferry is to ply every 
year as June to August or September. When the 
current settlement proceedings were in progress 
in the year 1928, an objection was raised by the 
Jagirdar, Md. Asghar, against the noting of 
plot Nos. 63 and 471 as belonging to the Mahant. 
After hearing both parties, the settlement officer 
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allowed the objection of the Jagirdar by adding 
a note in the remarks column of plot No. G3 
that Sk. Md. Asghar is enjoying the right of 
holding the ferry. This note is found in the set¬ 
tlement Khewafc, marked as Ex. H as already 
noticed. Nothing further is heard about the 
dispute until the year 1940, when again on 
account of trouble between the Mahant and the 
successor of Md. Asgbar, there was an inquiry 
by the Sub-Divisional Magistrate and an order 
by him against the Mahant under S. 144, 
Criminal P. C. restraining him from plying any 
boat at the disputed ghat. This suit wa3 accord¬ 
ingly filed on 7th July 1941. 

t4l From the above narration of facts which 
may be gathered from the documentary evidence 
set out, there can be no reasonable doubt that 
the actual ferrying at this ghat across the river 
ha3 been exercised by the Khandayet of Randha- 
ghar at least from the year 1833 right upto the 
date of suit with some interruption for a few 
years in the period from 1882 to 1893. For about 
50 years or more prior to 1882, Kulamani Routray 
and his predecessors were exercising the right. 
For over 40 years from 1898, Md. Asghar and 
his successor have been exercising the right. 
There is no indication or suggestion that during 
these periods anybody else was also exercising 
or claiming to exercise the right of ferrying at 
this ghat, side by side. The Mahant appears 
to have started the theory of joint right or a 
competitive right to ply also his own boats in 
the proceedings which led to the order under 
S. 144, Criminal P. C. in 1940 as evidenced by 
Ex. A. He reiterates the same position in his 
present plaint with the further modification that 
the defendant’s right is confined to ply boats 
for his own convenience with reference to the 
ownership of his neighbouring village of Si pi- 
surbali. 

[5] On these facts which cannot be controvert¬ 
ed on the evidence, the Courts below have come 
to the conclusion that the defendant’s right mu 3 t 
bo presumed to be referable to a crown grant 
and that therefore the defendant ha 3 a right to 
a monopoly of the ferry right to the exclusion 
of the plaintiff and everybody else. 

Id It is convenient at this stage to notice an 
objection raised by the counsel for appellants 
to the use made of the statements in Exs. A-i 
and A-2. It is said that A-2 is an order under 
8 . 145, Criminal P. C. and that it is not admis¬ 
sible except for the limited purpose of showing 
that the successful party thereunder was in pos¬ 
session at the time and that the statements 
therein are not admissible. Dmomoni v. Brojo. 
viohini, 29 cal. 187 : (29 I. a. 24 P. c.) and 
Bam Parkash v. Anand Das , 43 cal. 707 : 


(A.I.R. (3) 1916 P. O. 256) are cited in support of 
this position. It i3 also said that the reference to 
the old documents in Ex. A-l is in the nature of 
secondary evidence of the contents of those docu- 
ments and hence not admissible and Surendra 
Nath v. Kamakhya Narain Singh, A . I. R. 
(17) 1930 P. C. 45 : (123 I. C. 145), is cited in 
support of it. There can be no doubt, however, 
that A-l and A-2 are admissible in evidence 
under 8. 13, Evidence Act as instances in which 
the right in dispute ha3 been recognised; and 
that the statements therein relating to the facts 
relevant to this case are admissible under s. 35, 
Evidence Act. That the narrative and the 
statements in official reports are admissible is 
clearly recognised in Martand Rao v. Malhar 

Bao, 55 Cal. 403 : (A. I. R. (15) 1928 P. C. 10) and 
that even a statement in a judgment may be 
brought in under S. 35 is recognised in Collector 
of Gorakhpur v. Ban Sundar Mai , A. I. R. (21) 
1934 P. c. 157 : (56 all. 4G8). There can, there- 
fore, be no serious objection to the actual U30 
made in this case of Exs. A-l and a-2 and the 
statements therein. See also Baldeo Das v. 
Gobind Das, 36 ALL. 161 at p. 16i : (A. i. r, (l) 
1914 ALL. 59). 

[7l It is now necessary to deal with the main 
point raised by the appellant in this case, 
namely, that the facts proved on the above 
evidence are not enough to raise a presumption 
of crown giant of the ferry right. Before doing 
this, however, it is desirable to consider briefly 
the law relating to ferry rights in India. That 
law is governed by two Acts, the Bengal Ferries 
Act (Bengal Act I [i] of 1885) and the Northern 
India Ferries Act (Central Aot XVII [17] of 
1878). The Bengal Act applies and continues to 
app'y to North Orisea. That Act was preceded 
by Regulations 19 of 1816 and 6 of 1819 and 
Bengal Act I [l] of 1666 which have all been 
repealed. The earlier history has been fully set 
out in Nityhari Boy v. Dunne, 18 cal. 652 at 
pp. 660 and 661. The Bengal Ferries Act of 
1885 deals with public ferries, that is, ferries 
which under the provisions of that Act are run 
directly by the Government authorities or by 
lessees from Government. There is no doubt, 
however, that the customary law in India, 
unlike that in England, recognises private ferries. 
This has been noticed in Lachmeswar Singh v. 
Manowar IIossein, 19 Cal. 253 at p. 262 : (19 
I. A. 48 p. O.), wherein their Lordships say as 
follows: 

It is recognised law in India that a man may set 
up a ferry on his own property and take toll from 
strangers for carrying them across, and may acquire 
each a right by grant or by user over the property of 
others.” 

[8] Private ferries are also recognised though 
not elaborately provided for in the Bengal 
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•Ferries Act of 1885. Section 22 of the said Act 
'provides thus : 

“The Commissioner may from time to time make 
rules for the maintenance of order and for the safety 
of passengers and property at private ferries situated 
in his division.” 

Under this section, rules have been framed 
which are published in the Calcutta Gazette, 
part I B, dated 2lst March 1888, which are still 
in force. These rules provide for the registra- 
tion of private ferries and for certain safety 
regulations. It would appear from the case law 
on the subject that private ferries may be of 
two categories: (l) those which originate from 
proved or presumed crown grants; (2) those 
which arise otherwise than by a crown grant. 
In the case of public ferries, S. 16 , Bengal 
Ferries Act enjoins that no rival ferry can be 
run within a distance of two miles from the 
limits thereof. In the case of a private ferry 
which originates in a crown grant and which is 
known as a ferry franchise, no exact limits are 

prescribed, but it has been held as follows : 

“The grantee is entitled to a monopoly of his line of 
ferry and has a cause of action against any one who 
carries either in that line or in another line of ferry 
so near as to make it an alternative way of carrying 
between substantially the same points. The other line 
may be such that the circumstances render it in the 
main little more than a competitive route for those 
who would naturally proceed by the old ferry. If so 
there is a cause of action for disturbance against any 
one who abstracts passengers by setting up the second 
ferry.” See Hammer ton v. Earl of Dysart, (1916) 1 A. 
C. 57 at p. 76 : (85 L. J. Ch. 38). 

A private ferry which does not originate in a 
crown grant, may arise in one of two ways as 
indicated by the Privy Council in La chine swar 
Singh v. Manowar Hossain, 19 cal. 253 : (19 
I. A. 48 P. c.). (l) The owner of a property may 
set up a ferry on his own property and take 
toll from strangers for carrying them across; 
( 2 ) A person not the owner of the property may 
acquire over another’s property a right to ply 
ia ferry and take tolls, either by grant or by 
^prescription. That this last kind of right, which 
is unknown to English law, can be acquired by 
prescription in India, is well settled, as laid 
down in Lachmeswar Singh v. Manowar 
Hossain , 19 cal. 253 : (19 I. A. 48 P. c.). There 
has been some doubt whether a private ferry 
franchise referable to a crown grant can be 
acquired by prescription. But since the case in 
Nityhari Roy v. Dunne , 18 Cal. 652, the better 
and accepted view is that such a right cannot 
be acquired by prescription : See Shama Dur - 
gaji v. Gangadhar Mar ay an , 46 Bom. 952 : 
(A. 1 . r. (9) 1922 Bom. 245) and Ram Sakai v*. 
L ageshar, A. I. r. ( 22) 1935 all. 481 : (57 all. 
/57) and ALhoy Charan v. Dwaraka Nath , 39 
Cal. 53 : (11 1. o. 180) and Abdul Khoyrat v. 
Hemchandra, 9 I. c. 846 (cal.). In the case of 


a crown grant-ferry the right to be monopoly 
has been maintained on the ground that, 

“the right of ferry man involves an obligation to 
keep up the services of the ferry for the benefit of the 
public. The ferry-man has undertaken a public burden 
in consideration of the crown’s grant of the right to 
take tolls, and he would have a legitimate grievance if 
the public, while enjoying the benefit of the obligation 
were allowed to destroy the consideration for which it 
was undertaken” : See Hammer ton v. Earl of Dysart, 
(1916) 1 A. C. 57 at p. S5 : (85 L. J. Ch. 33). 

In the case, however, of the exercise of the right) 
of ferry a3 part of the right of the proprietor 
over the bed and banks and the landing places 
of the water-course, it is no more than an inci¬ 
dent of his ownership; and he is free to give it 
up whenever he chooses. On the other hand, he 
cannot complain of a neighbouring owner run¬ 
ning a rival ferry on his own land in exercise 
of his own right. This is in accordance with the 
well known principles recognised in Bradford 
Corporation v. Pickles , 1895 A. c. 587 : (64 L. J. 
Ch. 759) and T % F. Allen v. W. C. Flood , 1898 

A. c. 1 at p. 118 : (67 L. j. q. b 119) that the 
mere exercise of one’s proprietary right without 
infringement of another s right is not actionable. 
In the case also of a person who obtains a ferry 
right over the property of another by grant or) 
prescription, it is equally clear that he cannot/ 
complain of competition by a neighbouring 
owner of property. But the question whether 
the owner of the servient tenement itself or 
persons deriving title from him can set up a 
rival ferry iu competition is one which so far 
as I am aware has never been raised or decided. 

It may as well be contended in such a case that 
the right of the owner of the ferry being trace¬ 
able to a proved or presumed grant from the 
owner of the servient tenement that owner can 
do nothing to derogate from his own grant and 
that, therefore, such owner and persons claim¬ 
ing under him can be restrained from competi¬ 
tion. The following cases have been cited before 
us as dealing with the various principles relat¬ 
ing to ferry rights. Kishoree Ball Roy v. 
Gokoolmanee , 16 w. R. 281; Lutafut Hossein 
v. Md. Moonen , 22 W. R. 269; Luchmessur 
Singh v. Lelanund Singh , 4 cal. 599 ; (3 c. L. 

B. 427); Parmeshari Proshad v. Md . Syud , 

6 cal. 608 : (7 C. L. R. 50i); Nityhari Roy v. 
Dunne, 18 Cal. 652; Lachmeshwar Singh v\ 

Manowar Ilossein , 19 cal. 253 : (19 I. A. 48 
B. C ); Jwala Singh v. Abdul Razak, A. I. R. 

(2) 1915 ALL. 270 : (29 i. c C92); Dhanpat Pan - 
dey v. Pratap Singh , a. I. R. (18) 1931 ALL. 
587 : (53 ALL. 764) and Shama Dur gaji v. 
Gangadhar Narayan , a i.r. (9) 1922 lorn. 245 : 

(46 Bom. 952). 

[9] In the light of the above principles, the- 
plaintiff would not be entitled to the declaration 
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that he claims, if the defendant is able to make 
out on the evidence that her right is traceable 
to a crown grant proved or presumed. Admit¬ 
tedly no actual grant is available or is produced 
and the only question is whether from the facts, 
the presumption of a lost crown grant can be 
reasonably made. 

[10] It is suggested that since the bed of the 
river, the banks on either side and the ghats and 
the landing places relating to this ferry admit¬ 
tedly belong to the plaintiff by virtue of a settle¬ 
ment with the Government, no grant by the 
Crown of a ferry right in respect of the same, 
derogating from his title can be presumed. In 
the first place there is no evidence to show that 
the settlement with the plaintiffs predecessor 
granting Narasingpatna Mouza to him with the 
bed and banks of the river has been made earlier 
than the time when the ferry right began to be 
exercised by the Khandayets and when the ferry 
right may be presumed to have been granted to 
him. On the other hand it appears from Ex. A-l 
that the ferry was in charge of the Kbandayet 
long before the Mahants of Narasingapatna came 
into existence. It also appears from Ex. a- 2 that 
in the old settlement measurement papers mark, 
ed as Ex. 3 in those proceedings that the river 
Kania was measured in numbers lo. 11 and 22 
and an area of 399 mans, 9 gunts and 11 biswas 
was entered as Nadee Jalkar Government and 
Zamindar Kbandayet and that it was only in 
respect of the other plots that the Achari Mahant 
was noted as being in charge. This would also 
indicate that the ferry right existed at a time 
when the river bed did not belong to the Mabant 
and that the settlement of the river bed with 
the Mahant must have been later. The settle- 
ment of Narasingapatna with the Mahant must, 
therefore, have been subject to the pre-existing 
rights. In any case, it is no objection in law to 
the grant of ferry franchise that the land over 
which the franchise has been granted does not 
belong to the Crown or to the grantee. From 
the actual later user of the ferry franchise for a 
sufficient period an easement right to the use of 
the ghats and landing places or a dedication of 
(the same to the public may be presumed. (See 
Nityahari Roy v. Dunne , 18 Cal. 652 at 
pp. 659, 660). 

Cn3 It is next suggested that the evidence 
which is relied upon, will only show that the 
Kbandayet has been working the ferry for the 
periods specified above not in his own right but 
on behalf of the Government and that the ferry 
all along was only a Government ferry and that 
no ferry franchise was granted to the Khandayet. 
It has been pointed out that in Ex. A-l, the 
order of the Collector Mr. Lee dated 3rd Febru¬ 
ary 1898 states "I shall give the ferry to the 
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Khandayet” and that in the same exhibit, the 
order of the officiating Collector, Mr. Gupta, 
dated 5th April 1898, refers to the ferry a3 
“having been placed in charge of the Khandayet 
and the Paiks under him.” in the earlier days 
and that his own order is that the ferry “should 
be kept in charge of the Khandayet.” It has also 
been pointed out that in Ex. A-2, dated 29th 
August 1898, in the order of the District Magis¬ 
trate under S. 145, Criminal P. C., it is stated 
that “all the documentary evidence shows that 
the ferry belongs to the Government” and “is 
in charge of the Khandayets”. It is also pointed 
out that even if the Collector had the power to 
grant the ferry as contemplated in his order 
dated 3rd February 1898, there is no subsequent 
order at all showing that there was any such 
grant. Having regard, however, to the entire 
documentary evidence in the case, much stress 
cannot be laid upon the somewhat loose use of 
the words and phrases above noticed in some of 
the documents. It appears from the documentary 
evidence already noticed that the right of the 
Khandayet to the ferry 1 as been throughout re- 
cognised. As already stated, in a document 
dated 4th December 1661, the then Deputy Col¬ 
lector, Nilamani Brahma, after a regular judicial 
inquiry appears to have recognised the right of 
the Khandayet to the ferry. The leases, Exs. C 
and C-l specifically refer to the right of the 
Khandayet to the ferry and the exercise of that 
right. Even the documents, Exs. A-l and A-2. 
stray passages in which have been seized upon 
on behalf of the appellant, when read as a whole, 
clearly recognise the right of the Khandayet and 
do not show that he was exercising the right 
merely as the aa hoc agent of the Government. 
The very fact that in the year 1926, there is an 
entry in the ferry register, Ex. G. shows that this 
ferry was not treated as a public ferry belong¬ 
ing to the Government. As the very heading of 
that document shows, it was a register of private 
ferries. Even as early as in 1688, there appears 
to have been a note about this ferry in the ferry 
register of 1889, as appears from A-l. Though 
there is nothing in the record to show that this 
register was a register of private ferries, it may be 
presumed to be such, because the rules framed 
under the Bengal Ferries Act contemplate a re. 
gister only of private ferries. It, therefore, appears 
that even a early as 1888 this ferry was not treated 
as a public ferry belonging to the Government. On 
the whole inspite of some stray phrases here and 
there in the documents suggesting otherwise, it 
is reasonably clear that the ferry in question 
has been throughout only a private ferry be¬ 
longing to the Khandayet and not a public ferry 
belonging to the Government and temporarily 
placed in charge of the Khandayet as the Gov- 
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eminent agent from time to time. It must also 
be noticed that even were it otherwise, the 
plaintiff would have no right to run a rival 
ferry within a two mile-limit as provided in 
S. 1G, Bengal Ferries Act. 

[ 12 ] It is next urged that, in view of the 
break in the exercise of the right of ferry from 
1832 to 1898 or some portion thereof, the degree 
of continuity in the exercise of right which is 
requisite to give rise to the presumption of a 
crown grant of the ferry franchise is lacking. It 
is also further argued that even if a ferry franchise 
grant in favour of the original Knandayet may 
be presumed, the same cannot be presumed in 
favour of the present Khandayets who are not 
shown to nave succeeded to the rights, if any, 
of the original Khandayets and in whose favour 
a fresh grant has not been made out. 

[13] It is no doubt true that there has been 
some interruption in the exercise of this ferry 
right by the Khandayet for seme time between 
1882 to 1893, though as already stated whether 
this interruption lasted for only a few years in 
that period or for the whole of the period is not 
iclear. However that may be; if the facts set out 
|are enough to raise a presumption of crown 
grant, proof of interruption does not, in law, 
negative it. It has been held that neither a mere 
'non-exercise of the ferry right nor the running 

of an opposition ferry for some time extinguishes 
the ferry franchise created by a crown grant. 
The franchise continues as long as the grant 
continues and until the person who sets up an 
.opposition ferry can show a crown grant either 
!actual or presumptive in himself (Sea Nitya- 
hari v. Dunne , 18 cal 652 at p. 654). As regards 
the question whether there has been a continuity 
of the ferry right from the original Khandayet, 
Kulamani Rautray to the now Khandayet, Md. 
Asghar, it is no doubt true that evidence is 
wanting as to how the right of Kulamani Rau- 
tray came to be held by Md. Asghar. If it was 
by some process of devolution or transfer no 
difficulty arises. Assuming however that the 
Khandaiti right of the original Khandayet was 
terminated and there was a fresh grant of the 
Khandayati right by the Government to Md. 
Asghar, it would equally follow that there must 
have been a fresh grant of the ferry right also, 
though probably the ferry right was not either a 
part of or appurtenant to the Khandayati right 
(at any rate there is no proof that it is so). The 
evidence and the history show that the ferry 
right was granted to the Khandayat because he 
was the Khandayat. As appears from Maddox 
Settlement Report, p. 288, the Khandayat held 
his land on a Jagir tenure with the duty of 
patrolling the sandy wastes on the foreshore. 
The terry in question was the connecting link 


A. I. R. 

in the high-way on both sides of the river which 
the Khandayet had the duty to patrol. The de- 
fendant in her written statement, para. 13, says 
that the Khandayat had the duty of protecting 
the ghats and the roads and the public from 
tbe ravages of pirates and daooits. The parwana 
Ex. D, already referred to, corroborates it. Exhi¬ 
bits A- 1 and A-2 also indicate the same. Even if,' 
therefore, the Khandayati right of the original 
Khandayat Kulamani Rautray, was terminated 
and along with it his ferry right, it is reasonable 
to infer that when the Khandayati right was 
granted to Md. Asghar, the ferry right also 
would have been granted to Sk. Md. Asghar on 
account of the faot that he was the Khandayat. 
The ferry right so granted would, in the absence 
of any indication to the contrary be of the same 
kind and of the same amplitude as that of the 
ferry right of the original Khandayat, Kulamani 
Rautray. Indeed, it appears from the order of 
the Collector, Mr. Lee, dated 3rd February 1898 
and of Mr. Gupta, dated 5th April 1898 (Ex. A-l) 
that the right of Md. Asghar, the new Khandayat, 
was recognised on the ground that the ferry right 
belonged to the original Khandayat. Whatever 
the nature of the right of the original Khandayat 
may have been, the same must be taken to have 
been either continued or regranted. It therefore 
appears to me that neither the fact that there 
has been an interruption in the exercise of the 
ferry right by the successive Khandayats, nor 
the fact that the exact mode of devolution of the’ 
right from tbe one Khandayat to the other has 
not been made out on the evidence, is any ground 
for not treating the evidence relating to the 
exercise of the ferry right from 1332 to 1940 a3 a 
whole for the purpose of determining whether 
or not it is enough to support the presumption 
of a crown grant. 

[14] The question then remains whether on 
this evidence, the presumption drawn by the 
Courts below of a crown grant of ferry franchise 
in favour of the Khaniayat is justified. It is 
urged by tbe learned counsel for the appellants 
that thi3 long exercise of the right can only sup¬ 
port the acquisition of a prescriptive ferry right 
and not of a ferry franchise which can only be 
acquired by crown grant. It has been urged 
that in the entire documentary evidence there 
is no suggestion of any Government grant hav¬ 
ing been ever made. It is pointed out that in 
Nityahari v. Dunne , 18 cal. 652, the inference 
of a crown grant has been based on the fact 
that the Government on various occasions have 
acknowledged the ferry right in the particular 
case as part of the settlement of the Zamindari 
right and that, therefore, by virtue of the per¬ 
manent settlement, the ferry franchise must be 
deemed to have been a crown grant. It is urged 
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that in the present case, there is no proof that 
the ferry franchise was comprised in the settle¬ 
ment between the Zamindar and the Khandayat 
as part of the Khandayati right which was 
settled upon defendant l’s husband or his pre¬ 
decessor. As already pointed out, however, 
though there is no proof that; the ferry right was 
a part of or appurtenant to the Khandayati 
right, it has invariably accompanied it. The 
Government officers on two different occasions, 
when the matter came up for consideration, re¬ 
cognised it on that footing and acknowledged it. 
The Deputy Collector, Nilamani Brahma, ap¬ 
pears to have recognised the right of the original 
Khandayat by his order dated 4th December 
1851, after a regular judicial inquiry as stated in 
Ex. A 1 . The Collector, Mr. J. N. Gupta, after 
a departmental and* quasi-judicial enquiry recog- 
nised the right of the succeeding Khandayat 
Md. Asghar by hi3 order dated 5th April 1838. 
Both these orders separated by 37 years and in 
favour of two different Khandayats are clear 
and unequivocal recognition or acknowledgment 
by responsible Government officials of the 
,right of the Khandayat to the ferry. Having 
•regard to the length of the exercise of the right 
and the above formal recognition by Govern¬ 
ment officers in whom by s. 4 of Begn. G of 
1819 and by Ss. 7 and 8, Bengal Ferries Act of 
U885, the control of public ferries is vested, it is 
'reasonable to presume a lost crown grant. In 
‘Shama Durgaji v. Gangadhar, A. I. B. (9) 
1922 Bom. 245 : (4 G Bom. 952), the presumption 
of a crown grant has been drawn from recogni¬ 
tion of the right by Government officers. 

[15] That the grant to be presumed in the 
circumstances of this case, is a crown grant of 
a monopolistic ferry franchise, also follows from 
the fact that the evidence show's the exercise of 
this right to have throughout been burdened 
with an obligation in favour of the public. The 
lease deeds, Exs. o and C-l specifically recite 
that the people on Government duty and the 
Government Daks are to be carriod across the 
river free of fare “as usual’*. The parwana, 
Ex. D, shows that the Khandayat, in connexion 
with the exercise of the ferry right, w 7 as under 
the orders of the Police Chief, and the order, 
Ex. A-i, shows that the ferry right of the Kban- 
dayat was recognised “for the public conveni¬ 
ence.” The oral evidence of D. w. 1 and D. \v. 4 
shows that even upto date the defendant's ferry 
is used to carry Dak across free of any charge. 
As has been pointed out above, the distinction 
between a proprietary right of ferry acquired 
by prescription or grant by private individual 
and a ferry franchise obtained as a crown grant 
is this that while in the former case the ferry is 
worked for mere personal profit and may be 
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abandoned at any time at the option of the 
owner thereof, a ferry franchise is granted and 
taken for the public Convenience and the grantee 
undertakes a public obligation which he must 
continue to discharge so long as he holds the 
franchise. Since the actual exercise of the ferry 
right in this case is shown to be in a manner 
which strongly suggests the existence of a public 
obligation, this in itself, is a weighty circum¬ 
stance to support the presumption of a crown 
grant. 

[16] I have, therefore, no doubt in this case 
that on the facts proved, the presumption 
drawn by the Courts below of the existence of a 
ferry franchise relating to the disputed ferry 
across the river Harchandi in Narasinghpatna, 
in favour of the first defendant on the basis of 
a lost crown grant is fully justified. This infe¬ 
rence is justified whether the evidence is taken 
with reference to the entire period from 1832 to 
1940, or confined to the later period of 1838 to 
1940, but explained with reference to the user 
of the earlier period. It would, therefore, follow { 
that the plaintiff has no right to carry any 
ferry at or near the places in question which 
will have the effect of being a competitive ferry 
resulting in diminution of defendant l’s income 
from the exercise of her ferry right. 

[17] I may also add that even apart from 
any presumption of lost crown grant giving rise 
to the inference of a ferry franchise in favour 
of defendant l, there can bo no doubt on the 
evidence that at least a right of private ferry in 
the nature of an easement in favour of defen¬ 
dant l’s husband can be presumed. Such a 
right would be based on the presumption of a 
I 03 1 grant by the plaintiff or by hi3 predecessors. 
As already stated. I am unable to see, as at 
present advised, why in such a case the plaintiff 
should not be held to fco under an obligation 
not to compete with the grantee and thereby 
derogate from his own presumed grant. None 
of the cases cited before u3 are against the view 
though they do not deal with it. It is, however, 
unnecessary to pursue this matter further, since 
I have come to the clear conclusion in agree¬ 
ment with the Courts below that on the facts of 
this case, a crown grant can reasonably be pre- 
sumed. 

[18] It only remains to consider the sugges¬ 
tion made by learned counsel for the appellant 
that the plaintiff’s right to run a ferry in the 
exercise of his proprietary right in the bed and 
banks of the river and for the sole purpose of 
conveying his own servants and other persons 
coming on his business should be declared. The 
case in Luchmessur Singh v. Lelanund Singh , 

4 Cal 599 : (3 C.L.K. 427), undoubtedly supports 
him. This, however, is not the prayer in the 
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plaint. The plaintiff has only asked for the 
declaration to run the ferry either exclusively 
or competitively, vide plaint para. 11 Ga and 
Gha, and not for declaration of a right to run 
the ferry limited to his own personal purposes 
and uses. We are not called upon in this case 
either to decide the exact limits of defendant’s 
exercise of the ferry franchise, nor the limits of 
the plaintiff’s right to maintain a ferry for his 
own personal use. It would, therefore, be unsafe 
in this litigation to make any positive declara¬ 
tions in respect of either of them. The plaintiff 
having failed to make out his exclusive or com¬ 
petitive right to run the ferry this appeal fails 
and the suit must be dismissed with costs 
throughout. 

[i9J Narasimham J. — I agree and have 
nothing to add. 

H-B.R- Appeal dismissed . 
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Second Appeal No. 65 of 1915, Decided on 18th April 
1949, against judgment and decree of Dist. Judge, 
Ganjam-Puri, Berhampur, D/- 8th November 1944. 

(a) Hindu law—Religious endowment — Muth_ 

Chela —Initiation _ Requisite religious ceremonies 
—Usage is deciding factor—Affiliation—Presump¬ 
tion — Initiation and treatment as chela proved _ 

Requisite ceremonies have been performed may be 
presumed. 

For determining the ceremonies requisite for valid 
initiation as Chela of a Muth, the deciding factor is 
usage. [Para 10 ] 

Where initiation as a Chela by the defendant is 
found as a fact, and the treatment as a Chela for a 
period of nearly 10 years has been satisfactorily estab¬ 
lished, in the absence of any clear evidence of usage, 
every presumption arises in law that all the requisite 
ceremonies, whatever they might be, have been duly 
performed. The Chela’s rights, if any, are not to bo 
defeated by a meticulous examination of the oral evi¬ 
dence about what exactly happened long ago and by an 
elaborate consideration of what are the ceremonies 
strictly requisite according to the Sastras, without any 
reliable evidence how far the requisites of the Sa3tras 
have been adopted into the ussge of the institution : 
7 Beng. L. R. 21G (P. C ); 24 Bom. 473; 27 All. 271 
(P. C).; A. I. R. (8) 1921 Cab 647 and A. I. R. (14) 1927 
P. C. 185, Ref. [Para 10 ] 

(b) Hindu law —Religious endowment — Muth — 
77 Bight of discarded Chela to maintenance 
out of Muth properties-No specific right in favour 
of individual Chela can be recognised apart from 
terms of endowment or usage. 

The Hindu law text3 and the commentaries do noL 
recognise the right of a Chela to maintenance against 

hl3 T t UfUl u , [Para 13] 

lne right g. a Chela to be maintained out of the Muth 

properties and his right to enforce it by suit against 
tho Mahant, must be founded on the terms of the 
foundation of--the endowment itself, if available, or on 
usage which is presumptive evidence of the terms of 
the foundation, or on inference fiom the concept as to 


the holding of the property of religious institutions by 
head thereof which again is the growth of usage. 

[Paras 14, 15] 

Any legal obligation to provide for the maintenance 
of a disciple or a Chela out of the property and legally 
enforceable right in the Chela against the head of the 
Muth does not follow from the bare concept relating 
to the holding of the property of the Muth by the 
Mahant apart from any clear evidence of uage : Case 
law referred. [Para 20] 

While the head of a Muth is bound to maintain his 
disciples, and the proper maintenance of disciples is a 
legitimate expenditure of the Muth property and its 
income, no specitic right in favour of individual dis¬ 
ciples or Chelas can be recognised apart from usage. 
The head of the Muth may be answerable for not main¬ 
taining any disciple or disciples in the same way as he 
would be if he violates the observance of any of his 
other duties relating to the management of the pro¬ 
perties in his charge. But the only remedy of a dis¬ 
carded Chela during the life-time of a Mahant may bo 
nothing more than the enforcement of the constructive 
trust, if any, on which the Mahant may be said to 
hold the property and not the enforcement of on indivi¬ 
dual right. This view may involve some hardship to 
individual discarded Chelas, who give up all connec¬ 
tions with tneir natural families in expectation of 
being maintained from the Muth. This might appear 
to be anomalous in the present state of administration 
of Muths where old Shastruic idealism appears to be 
fast disappearing. These considerations, however, can 
have no bearing upon what tbo Courts must find to be 
the law in this behalf; 10 Mad. 375 and 33 Mad. 265, 
Considered ; Case laxo discussed. [Para 22] 

A recent compromise decree under which the Mahant 
agrees to pay maintenance to another Chela cannot be 
any evidence of the usage in question. [Paras 16,25] 

S. K. Rap — for Appellant. 

B. Das and P. Misra — for Respondent. 

Das J. — The defendant is the appellant in 
this second appeal. The suit relates to an insti¬ 
tution called Sri Biranchi Narayan Muth at 
Buguda, Ghumsur Taluk, Ganjam District. As 
appears from the connected civil Revisions nos. 
159/i7 and 8/48 which have been heard with this 
appeal there appears to be some reasonable 
doubt whether this institution is a Muth or a 
temple. But so far as this appeal is concerned, 
it has proceeded on the assumption put forward 
by the plaintitl in his plaint that it is a Muth. 
This has not been traversed by the defendant in 
his written statement. The plaintiff’s case is 
that the defendant is the Mahant of the Muth 
and that he is his duly constituted Chela and 
that his residence in the Muth has been made 
impossible by the wrong conduct of the defen¬ 
dant and that he is denied even food and raiment 
and that he has had to lea-*. e the Muth in 1930. 
He accordingly asserts a right to be maintained 
out of the Muth funds and brings the suit against 
the defendant as the head of the Muth for 
recovery of maintenance past and future. The 
suit is of 1934 and has had a checjuered career. It 
was decreed by the then Subordinate Judge of 
Berhampur in 1936 who held that the plaintiff 
was entitled to get a maintenance of Rs. 20 p.m. 
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for the future from the date of the suit and 
arrears of maintenance at Rs. 10 p.m., for three 
years prior to the suit. On appeal to the learned 
District Judge, the then District Judge on 3lst 
August 1937, recorded what he considered to be 
a compromise between the parties to the effect 
that the plaintiff should get maintenance at 
R8. 7 8-0 P.M. from the date of the suit and Rs. 5 
p.m. for past arrears. On second appeal, it was 
found that the advocates who purported to com¬ 
promise were not duly empowered to do so. The 
District Judge’s decree was accordingly set aside 
and the appeal was remanded to the District 
Oourt for fresh disposal. On remand the learn¬ 
ed District Judge after rehearing the appeal, 
felt that it was necessary to frame an issue for 
ascertaining whether the essential formalities 
required for the valid initiation ceremony were 
gone through when the plaintiff was initiated. 
He accordingly set aside the decision of the Sub¬ 
ordinate Judge in favour of the plaintiff given 
in 1936, and remanded the case on 3rd February 
1942 to the trial Court for disposal, according to 
law. After remand the plaintiff has examined 
one additional witness, P. W. 6. The defendant 
has re-examined himself and his original fifth 
witness and has also examined throe additional 
witnesses, D. ws. 6, 7 and 8. In addition, the plain-, 
tiff has elicited some answers from the defendant 
on interrogatories, the answers being on dates 
27th October 1942 and 28 th February 1943. At 
the original trial the following issues were 
framed : 

(1) Whether the plaintiff was duly constituted and 
initiated as a Chela of the defendant ? (2) Whether 
the plaintiff has been initiated into Sanyaegrahan and 
has adopted the ascetic order from that date ? (3) Even 
if he has been initiated into Chelaship, whether the 
plaintiff ia entitled to claim maintenance from the 
defendant? (4) Whether the plaintiff is guilty of any 
conduct disentitling him to any maintenance? (5) What 

if any is the right of maintenance to be allowed to the 
plaintiff ? 

[2] After remand of the suit to the trial 
Court, the following additional issues were 
framed on 24th March 1942 presumably in pur¬ 
suance of the District Judge’s order of remand. 

(1) To which sect of the Vaiehnavites does the defen¬ 
dant belong ? (2) What are essential ceremonies that 
are according to the custom and practice prevailing in 
theMuthof the defendant, required for the valid initia¬ 
tion of a Chela in the said Muth ? (3) Whether the 
said ceremonies were performed in the case of the 
plaintiff ? 

[3] It is not disputed that the plaintiff was 
brought by the defendant to his Muth in the 
year 1914, when he was a boy of about 7 years 
and very shortly thereafter he executed a will 
Ex. 2, dated 16th April 1915, whereby he announ¬ 
ced his intention of making him his Chela and 
nominating him successor to the Muth in due 
course. It is also not disputed that since that 


date the plaintiff has been under the care of the 
defendant and that bis Upanayan was perform¬ 
ed in the Muth in February 1918. It has been 
found as a fact, that the Upanayan wa3 perfor¬ 
med by the defendant himself though the defen¬ 
dant denied this. The plaintiff claims that on 
the very day on which the Upanayan was perfor¬ 
med, he was formally initiated by the defendant 
as his Chela and was treated as such ever since. 
The defendant denies this and says that he 
did nothing to make him a Chela, but that he 
kept him only on probation after Upanayan 
and that he later on found hi3 character and 
behaviour to be bad and that accordingly on 
22nd May 1929, he executed a registered will, 
Ex. 3, cancelling his previous will dated 16th 
April 1915. In the years 1929 and 1930, there 
were criminal proceedings between the par¬ 
ties including security proceedings No. MG 24/29 
on the file of the Sub-Divisionai Magistrate, 
Chatrapur, against the plaintiff wherein he was 
ordered on 25th July 1930, to execute a bond 
for keeping the peace for six months. Since 1930 
the plaintiff has not been living in the Muth. 
The main question that the defendant ha 3 raised 
is that the plaintiff has not been initiated by 
him as his Chela and that the various ceremonies 
requisite to constitute the defendant a duly 
adopted Chela of his were never gone through. 
This raises the questions : (l) Whether in addi¬ 
tion to performing the Upanayan of the plain¬ 
tiff, the defendant did purport to go through 
any formal ceremonial with a view to consti¬ 
tute the plaintiff his Cnela ; (2) what are all the 
cermonies necessary to constitute a person Chela 
of the defendant’s Muth ; (3) whether the cere- 
monies actually gone through were sufficient 
to constitute the plaintiff the defendant’s 
ChGla. 

[4] On the first question as already stated, 
the defendant s case is that beyond Upanayan, 
no other ceremony took place. It is the plaintiff’s 
case that the Upanayan took pla?e in the morn¬ 
ing and after its close, an additional ceremony 
for the initiation of the plaintiff as a Chela was 
performed by tbe defendant. The trial Court 
both before and after remand, as well as the 
appellate Court after remand, have rejected the 
story of the defendant that he did not perform 
the Upanayan of the plaintiff and hence also 
held that an additional ceremony for initiation 
the plaintiff as a Chela was performed by the 
defendant. These facts have been found concur¬ 
rently by the lower Courts and are no longer 
open to challenge. The only question therefore 
is whether the initiation of the plaintiff as a 
Chela of the defendant is invalid owing to the 
absence of any of the requisite formalities and 
ceremonies. 



BO Orissa 


A. I. R* 


Ramamohan Das v. Basudeb Dass (Das J .) 


[ 5 ] Thao Ibis was tbe main, if not fcbe only 
point in controversy after tbe remand appears 
also from the judgment of tbe Subordinate Judge 
who says : 

‘•Whatever may be tbe nature of tbe defendant’s 
contention in tbe early stage of this litigation, it was 
contended by him before the District Judge in appeal 
and also contended before me after remand that the 
rituals followed at tbe plaintiff's initiation arc not suffi¬ 
cient to constitute him a valid Chela.” 

[6] On this part of the case, the defendant’s 
contention is that to constitute a valid Chela of 
the suit Muth, the following ceremonies are essen¬ 
tial : (l) Tapta Chakrankitam; ( 2 ) Biraja Homa; 
(3) Praisha Mantcam. It is also contended that 
all these ceremonies should be performed only 
after the person attains the age of discretion. It 
is the case for the defendant that none of 
these ceremonies were performed for the plain¬ 
tiff who, at the time of his Upnnayan, was of 
age of about 12 and bad not attained the age of 
discretion. The case for the plaintiff is that all 
the customary religious rites were performed 
and that he was validly made a Chela. 

[7] It is necessary to state at this stage that 
admittedly the defendant and his Muth belong 
to Sri Ramanuj Vaishnavite cult called Sri Sam- 
pradaya and that the Mahant and the Chela are 
of ascetic celibate order. The points of contro¬ 
versy centre round what all is necessary for 
making tbe parties concerned a devout Sri 
Vaishnavite and a regular Sanyashi. It is said 
that out of the three formalities mentioned 
above, the first is necessary to render the res¬ 
pondent a devoute Vaishnavite and the second 
and third are necessary to initiate the person 
into the true order of orthodox Sanyasis. There 
has been considerable discussion before us on 
these matters with reference to the textual autho¬ 
rities and the text books of reputed authors and 
w’ith reference to the actual evidence in the case. 
Lhe learned Subordinate Judge after remand 
has, on a consideration of all the relevant mate¬ 
rial. arrived at a definite finding that tbe plain¬ 
tiff’s Panchasamskar has been validly gone 
through, though there was lack of hot impress 
(Tapta.Chakrankitam) in his case, that Bireja 
Homa was performed at the plaintiff’s initiation 
and even if it be assumed that it was not, its 
non-performance does not invalidate his Sanyas- 
graban. He also held that though the plaintiff 
■was made a Chela at tbe young age of 12, it did 
not invalidate his affiliation to the Mahant 
as his Chela. He accordingly passed a decree in 
favour of the plaintiff in the same terms as that 
originally passed. On appeal, the learned appel 
late Judge held that if the plaintiff has to prove 
that he has been initiated into the ascetic order 
as founded by Shankar and Ramanuja, it is to 
be concluded that the plaintiff has failed to orove 


that he has been so initiated into the Sanyas 
order. But he held that there was no proof that 
tbe defendant’s Muth was of the orthodox 
Sanyashi order of Sri Ramanuja. His categori¬ 
cal findings are (l) that the defendant belongs 
to Sri Sampradaya (of Ramanuja); ( 2 ) that he 
doe3 not belong to the (orthodox) Sanyas order 
of Sri Ramanuja; (3) that there is absence of 
tangible evidence leading to the growth of 
usage or custom obtaining in defendant’s Muth 
for the valid initiation of Chelaship; (4) that 
some ceremonies were performed on the day on 
which the plaintiff’s Upanayan was performed 
and the ceremonies w ? hich were • so performed 
were the essential ceremonies for the affiliation 
of the plaintiff in the Muth and his initiation as 
the Chela of the defendant. On these findings the 
learned Subordinate Judge concurred wuth the trial 
Court in maintaining the original decree for main¬ 
tenance passed in favour of the plaintiff by the 
Subordinate Judge before remand. 

[S] The learned counsel for the appellant 
argues that on the findings of the appellate Judge 
the suit should have been dismissed. Ho points 
out that the plaintiff in his plaint has stated that 
he was initiated into Sanyas and adopted the 
ascetic order from his boyhood and that is also 
his evidence in Court. Therefore, it is said that 
once it is found, as the learned appellate Judge 
did that the plaintiff failed to prove the per¬ 
formance of essential ceremonies requisite for the 
orthodox Sanyashi order he was bound to fail. 
He also contends that the Courts below have 
failed to find clearly on evidence, what are all 
the essential ceremonies requisite to constitute 
the plaintiff a valid Chela which was the main 
purpose of the remand to the trial Court. He 
further contends that in view of tbe interroga¬ 
tories served by the plaintiff on tbe defondant 
on 5th October 1942 ns to whether he belonged 
to the Achari sect of Sri Vaishnavite cult and 
the answer of the defendant that he belonged to 
the Visishta-adwaita creed 0 ? Sri Ramanuja sect 
of Sri Vaishnava cult and the ca3e of tbe plain¬ 
tiff himself in the plaint that he was initiated 
into Sanyas, the learned appellate Judge was 
not competent to find that the defendant’s Muth 
did not belong to the orthodox Sanyasin order 
of Sri Ramanuja. 

[9] Having regard to the history of the insti¬ 
tution there can be no doubt that the finding of 
the learned appellate Judge that there is absence 
of tangible evidence leading to the growth of 
usage or custom in this Muth for valid initiation 
into Chelaship is perfectly correct. This Muth is 
one of very recent origin having been founded 
by Sri Srikar Bbanj, the then Raja of Ghumsur 
in the early part of 19th century. From the 
hands of Sri Srikar Bbanj it passed to one Sri 
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Govind Das and then to the hands of Sri Ram [10] It i3 no doubt true that the Courts below 


Mohan Das Babaji, the present defendant. Thus 
there have been only two successions and there 
have not been enough occasions for any clear 
and indisputable evidence of usage. The defen¬ 
dant in his evidence admits that his Muth is of 
the same category as that of Uttarparswo Muth 
and some other Sri Sampradaya Muths of Puri 
and Ganjam. The Mahantof Uttarparswo Muth 
has been examined as D. W. 8 after remand and 
he categorically says: “We are not Sanyasis as 
we do not enter into Gruhasthasram. We are 
perpetual Brahmacbaris.” Another witness, D. W. 
6, the Mahant of Bisamgiri Muth in Sannakhi- 
medi estate, Ganjam District, who also belongs 
to Sri Sampradaya of Ramanuja cult says as 
follows: 

“I call myself a Sanyasi because I do not live a mar¬ 
ried life. I have Dot adopted that Sanyas Diksha which 
the heads of our order whom we call Swamis (i. e. iD 
South India) have taken.” 

If the plaintiff’s averment in the plaint that he 
was initiated into the Sanyasi order is under¬ 
stood with reference to the consciousness of the 
persons of his clas3 as appears from the evidence 
of D. ws. 6 and 8, extracted above, there is no 
reason to pin him down by assuming that his 
case itself wa3 that the suit Muth was of the 
orthodox Sanyasi order of Sri Sampradaya or 
that he must be taken to have asserted that he 
underwent all the ceremonies requisite for the 
orthodox Sanyasis of Sri Sampradaya. It can¬ 
not, therefore, be said that the Court below had 
found a case which was at variance with any 
case of the plaintiff or with his evidence. Fur¬ 
ther, though no doubt the defendant has asserted 
in answer to interrogatories and in his evidence 
that ho belongs to the (orthodox) order or 
Sanyasis of Ramanuja cult, his witnesses, d. ws. 
6 and 8, who are Mahants of the same order 
with him do not support him as pointed out 
above. Even with reference to the requirements 
or otherwise of Tapta Chakrankita (hot impress), 
the Courts below have discussed the evidence on 
the side of the defendant itself and have held 
from that evidence that in respect of the Muths 
of the class to which the defendant’s Muth 
belongs, Tapta Chakrankitam did not appear to 
be essential or at any rate that the lack of Tapta 
Chakrankitam did not invalidate the initiation. 
Th6 evidence of D. ws G and 8 itself amply sup. 
ports it. As regards the objection arising with 
reference to the age of the defendant at the time 
of the alleged initiation, it is amply clear from 
the evidence noticed by the Courts below that 
the defendant himself and other Mahants of his 
class have been initiated at an equally early age. 
The defendant himself has been initiated at the 
ago of ten as he admits. 


have not specifically and categorically found 
what are all the exact ceremonies requisite for 
valid initiation as a Chela and we have been 
invited to do so and to judge on the merits of 
the plaintiff’s case on the evidence with reference 
to the same. We are, however, not prepared to 
enter into any elaborate consideration of the; 
mere Shastraic requirements, because the ulfci-! 
mate deciding factor is usage and there has been 
yet no sufficient scope for any usage in this in¬ 
stitution to have developed in this behalf as 
already pointed out. Besides, as pointed out at 
the outset, in view of the concurrent findings of 
both the Courts below that there has beeu a 
distinct ceremony of initiation of the Chela per¬ 
formed, apart from Upanayan, the only question 
is whether all the requisite ceremonies have been 
performed whatever they may have been. In the 
first place, the defendant who himself has been 
found to have performed the initiation and who 
for a period of ten years thereafter treated him 
as hie Chela cannot now be permitted to come 
forward and say that the requisite ceremonies 
for which he was responsible have not been 
performed. On the performance of Upanayan. 
there has been a change of the gotra of the 
plaintiff to Achyut gotra of the defendant 
and the plaintiff ha3 been given the name of 
Basudev Das Babaji in substitution for his origi¬ 
nal name, Banamali, as has been found by the 
Courts below on the evidence. The assumption 
of the name Babaji indicating an ascetic order 
is significant. He was admitted into a school by 
the defendant and got educated by him. Exhi¬ 
bit A, an order of the Schools Inspector and Ex. 
B, a licence issued by the licensing authority 
clearly show that he was treated by the public 
authorities as the Chela of the defendant under 
the care of tbe defendant, presumably with the 
knowledge and consent of the defendant, if not 
on his initiative. There is thus ample evidence 
of the defendant having treated the plaintiff as 
bi3 Chela until he chose to repudiate him in 
1921. His statement that though ho performed 
his Upanayan, he only kept him on probation 
without making him a Chela has been rejected 
by both the Courts below and is obviously false. 
He admits that he himself was made a Chela 
when he wa3 ten years old soon after his Upana- 
5 an. There is therefore no reason to think that 
any period of probation after Upanayan would 
have been contemplated by him in respect of 
his own Chela. In a case of this kind therefore 
where initiation as a Chela by the defendant is 
found as a fact, and the treatment as a Chela 
for a period of nearly 10 sears has been satis- 
factorily established, in the absence of any 
clear evidence of usage, every presumption 
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■arises in law that all the requisite ceremonies 
whatever they might be, have been duly per¬ 
formed. The plaintiff’s rights, if any, are not to 
be defeated by a meticulous examination of 
the oral evidence about what exactly happened 
so long ago as in 1918 and by an elaborate consi¬ 
deration of what are the ceremonies strictly 
requisite according to the Sastras, without any 
reliable evidence, how far the requisites of the 
Sastra 9 have been adopted into the usage of the 
institution. It is well settled that under similar 
circumstances, a like presumption in favour of 
the performance of requisite ceremonies is per¬ 
missible in cases of adoption and marriage. (See 
Rajmclra Nathv Jagendra Nath, u m. I. A. 67: 
(7 Beng. L. R. 2162 P. c.): Chiman Lai v. Ram- 
chandra ; 24 Bom 473: (Bom. L. R. 168); Achal 
Ram v. Kazim Hussain , 27 ALL 271: (32 I. A. 
113 P. cd, Jagannath Manvari v. Me. Chandni 
Blbi , A. I. R ( 8 ) 1921 cal. 647 : (67 L C. 31); 
Andrahennedigc Dinohamy v. Wzketunge Liy- 
anapatabendige Balihamy, A. I. R. (14) 1927 
P. C. 1S5 : (104 I. C. 327). 

[ 11 ] In this view of th9 matter, I have no 
hesitation in finding in agreement with the 
Courts below that the plaintiff must be taken 
to be the validly adopted Chela of the defen¬ 
dant. 

[12] It ba3 been argued that the affiliation of 
a Chela to a Mahant in a religious institution is 
different from the adoption of a son where secu¬ 
lar property is involve ! as pointed out by the 
Privy Council in Ear tar Singh v. Dayal Das, 
A. I. R. (26) 1939 P. C. 201 : (l, L R. (1939) Kar! 
P. O. 350). That is no doubt so, but there is no 
difference on principle with reference to the 
presumption as to the performance of ceremonies. 
The presumption arises on account of similar 
facts raising similar considerations applicable to 
both. In both, the boy concerned is legally cut 
off from the natural family and all blood rela¬ 
tionship as such ceases, and great injustice 
might result if strict proof of ceremonies is re¬ 
quired after considerable lapse of time when 
there is clear and cogent evidence of treatment. 
I am, however, far from sayiug that such a 
presumption necessarily arises in every case or 
that it is irrebuttable. It ha3 also been pressed 
on my attention that the performance of Biraja 
Homa and the imparting of Mula Mantra by 
the Guru to the disciple i3 of the essence 
of the affiliation of a Chela according to 
uhe Sastras and that the Sastaric require¬ 
ments are not to be whittled down by lack of 
evidence or by presumptive proof since a ques. 
tion of status i3 involved. Cases in Baldeo 
Prasad v. Arya Pritinidhi Sabha, A. i.r. ( 17 ) 
1930 ALL. 643: (52 ALL. 789), Jaganath Gir v. 
Sher Bahadur Singh , A. 1 . r. ( 22 ) 1935 ALL. 329 


at p. 333: (57 ALL. 85), Brahmdeo v. Rama Nand , 
A. I. R. (20) 1933 Pat. 70 : (141 I. O. 775), Ram • 
dhan v. Dalmir , 14 O. W. N. 191 : (2 I. O. 385) 
and Gauri Shankar v. Niadar Singh, 18 G. W. 
N. 59: (a. i.r. ( 1 ) 1914 cal. 228), have been cited. 
But it will be found on an examination of these 
cases that they proceed on the consideration of 
the evidence of usage available in those cases. 
It has also been urged, relying upon Ramdhan 
v. Dalmir, 14 cal. w. N. 191: (2 I. c. 385), that 
mere initiation as a Chela is not the same thing 
as the final affiliation of a person as a Chela 
and that there is ordinarily a period of proba. 
tion between the two. It is, therefore, contended 
that from the finding of initiation in this case, 
the final affiliation as a Chela cannot be inferred. 
That, however, is a case where the usage of the 
insititution showed that a period of probation 
was required and where initiation was admitted 
on both sides and the necessity for a period of 
probation was pleaded and found. The defen¬ 
dant in this case denies altogether that there 
was any initiation and does not plead that there 
was to be a period of probation after initiation. 
He only pleads, in paragraph 4 of his written 
statement, that he kept the plaintiff in the Mufch 
on probation before making him a Chela to see 
his behaviour aud character and to consider 
whether he would be fit to bo made a Chela of 
the defendant. Admittedly, the plaintiff who was 
a close relation of the defendant was brought 
into the Muth in 1914 and it must bo assumed 
on tho defendant’s pleading that he was on pro¬ 
bation from then. Tho Upanayan and the alleged 
initiation took place in 1918. As already pointed 
out, in view of the fact that in the defendant’s 
case itself his affiliation as a Chela admittedly 
took place shortly after the Upanayan without 
any period of probation intervening, there is no 
reason to think that any further period of 
probation after Upanayan was necessary or con¬ 
templated by the defendant in the case of the 
plaintiff. 

[13] The next question for consideration is whe¬ 
ther rhe plaintiff is entitled to be maintained out 
of the Muth properties and whether he can enforce 
th9 right by suit against the Mahant. The Courts 
below have held, relying on the passages in cer¬ 
tain reported ca3e3 and the observations in 
Mayne ’3 Hindu Law (9th Edition), that the 
plaintiff i3 so entitled The matter, however, 
requires closer examination. It is rather remark¬ 
able that there is no passage in Hindu Law texts 
which directly or inferentially indicates any 
right of a disciple or a Chela to maintenance 
against his Guru. There appears also to be no 
reported case directly in favour of the existence 
of such a right either with reference to the gene¬ 
ral law or on the ground of usage. At any rate, 
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no Saatraic texts in this behalf and no direct 
reported cases have been brought to our notice 
and suoh investigation into the matter, as we 
have been able to make, has hob disclosed any. 
The only textual authority dealing with the 
position of ascetics and disciples in relation to 
property appears to be a text of Yaguyavalkya. 

“The heirs to the property of a hermit, of an ascetic, 
and of a student in Theology, are, in order (that is, in 
the inverse order), the preceptor, a virtuous pupil and 
a spiritual brother belonging to the same hermitage.’* 

This text has been noticed and commented upon 
by all the important commentaries such as 
Mitakshara, Vira Mitrodaya, Saraswati Vilasa, 
Smriti Chandrika and Mayukha. In Mitakshara 
commenting on this text, there is a discussion as 
to how there could be any question of succession 
to an ascetic’s property since acquisition or 
accumulation of property has been prohibited 
to him by the Sastras and since he is not entitled 
to any share in his natural family by virtue of 
his renunciation. He answers the same and 
points out that according to certain other texts, 
the hermit may make a hoard of things sufficient 
for a day, a month, six months or a year and in 
the month of Aswin, he should abandon the 
residue of what has been collected. He further 
explains that the ascetic too has clothes, books 
and other requisite articles according to a text 
in Veda, and that it was therefore proper to 
explain the partition or inheritance of such pro¬ 
perty. These various commentators, while there- 
fore, recognising the right of succession by the 
disciple to the property of an ascetic do not con¬ 
template that the disciple has any right to be 
maintained out of suoh property during his life¬ 
time. Indeed, such an idea might well be 
inconceivable with reference to the rigour of the 
Sastras and the ideal of renunciation that both 
the Guru and the disciple were expected to 
maintain. Holding of large and extensive pro¬ 
perty by Sanyasis and other religious heads such 
us Mahants of Muths is of much later origin and 
die application of the above texts to succession 
to such property must be taken to have been 
the result of the growth of usage, for the text, 
in terms, refers only to limited property, which 
the law vested in the ascetic as his personal 

property and which constitutes his personal 
belongings. 

[14] The right to maintenance of a Chela, if 
.any, must, therefore, be founded either on evi- 
dence of usage relating to the right of mainten¬ 
ance specifically, or on inference from the 
concept as to the holding of the property of 
religious institutions by heads thereof which 
again is the growth of usage. 

[16] It is now well-settled that the rights and 
liabilities in relation to property endowed in 
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religious institutions must either be gathered 
from the terms of the foundation of the endow¬ 
ment itself, if available, or by usage which is 
presumptive evidence of the terms of the founda- 
tion. This has been laid down in a series of 
Privy Council cases commencing from Greedharee 
v. Nando Kishore , 11 M. I. a. 405 at p. 428 : (8 
W. R. 25 P. c.); Mutturamalinga Setlm Pathi 
v Peria Nayacjam Piliai l I a. 209 : (3 sar. 
341 P. c.); Rajah Vurmah Valia v. Ravi 
Vurmah Kunshi Kutti, 4 I. a 76 : (l Mad. 235 
P. 0); Janoki Debi v. Gopalacharjia Goswami , 
10 I. A. 32 : (9 Oal. 766 P. C.); Genda Puri v. 
Chatar Puri t 13 I. A. 100 : (9 ALL. 1 p. a); 
Ram Parkash Das v. Anand Das, 43 I. A. 73 : 
(a. I. R. (3) 1916 p. O. 256) and the other cases. 
In Ram Parkasli Das v. Anand Das. 43 I. A. 73 
at p. 76 : (A. I. R. (3) 1916 P. c. 256), their Lord- 
ships say, dealing with a question of succession 
to the office of a Mahant, as follows: 

“The question as to who has the right and office of 
mahant is one, in their Lordships’ opinion, which 
according to the well-known rule in India, must depend 
upon the custom and usage of the particular math or 
asthal. Such questions in India are not settled by an 
appeal to general oustomary law; the usage of the 
particular math stands as the law therefor.” 

In J anoki Debi v. Gopalacharjia Goswami, 10 
I. A. 32 at p. 37 : (9 cal 766 P. c ). Their Lord- 
ships in answer to a contention that in the 
absence of prescribed rules or usage, the ordi¬ 
nary law of inheritance applies, held 

‘that when, owing to the absence of documentary or 
other direct evidence, it does not appear what rule of 
succession has been laid down by the endower of a 
religious institution, it must be proved by evidence what 
is tho usage.” 

[16] The first question therefore that has to be 
considered on this part of the case is whether 
the plaintiff has proved any usage of this insti¬ 
tution or of this class of institutions which en¬ 
ables him to plead that he has a right to be 
maintained from the properties of the Muth and 
that it can be enforced against the Mahant. The 
defendant in his written statement denies that 
the plaintiff has any claim for maintenance. 
There is no evidence at all on the side of the 
plaintiff that there is any usage in this institu¬ 
tion or in this class of institutions that the 
Chelas have any enforceable right of mainten¬ 
ance. None of his six witnesses speak to it. On 
the other hand, D. W. 8, the Mahant of Uttar- 
parswa Muth at Puri, examined for the defen¬ 
dant says categorically in chief examination: "In 
our Sampradaya a Chela has no right of main¬ 
tenance” and in cross-examination says : 

“Tho sishyas have no right as such to be maintained 
from Muth property. As long as the Chelas reside in 
the Muth, they take meals in the Muth. Without any 
fault a Chela cannot be driven out or be denied food. 

A Chela who is intended to be the successor is given 
food and clothing and educated at the Muth expenses.’*' 
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This is not enough to constitute any sufficient 
proof of usage. It has been, however, pointed 
out that in answer to interrogatories served on 
the defendant, namely, “Is it not a fact that the 
High Court passed a decree for maintenance at 
Rs. 10 per month in favour of Chela Narayan 
Das?”, the defendant stated on 28th February 
1943. 

“I consented to a decree by the High Court if the 
Chela Narayan Das resides in the Muth and behaves 
properly, he may be maintained by the Muth.” 

This is relied upon as proof of the requisite 
usage. This, however, refers only to a second 
Chela who has been taken by the same defen¬ 
dant after the trouble with the present plaintiff 
arose. This is quite recent and purports to have 
been based upon the consent of parties and 
icannot therefore be taken a3 any evidence of 
^established usage. It is obvious, therefore, that 
the plaintiff’s claim to maintenance cannot be 
supported on the ground of specific proof of usage 
relating thereto. 

[17] It is then necessary to consider whether 
such a claim can be supported with reference to 
the incidents of holding of endowed property by 
heads of Muths. The respondent’s advocate 
relies upon certain passages in reported cases. 
In Gnana Sambanda Pandara Sannadhi v. 
Kandasami Tambiran, 10 Mad. 375 at p. 388, it 
is stated as follows : 

“Thus, the ascetic who originally owned little or no 
property, came to own the Matam under his charge and 
its endowments, in trust for the maintenance of the 
Mutt, for his own support, for that of hie disciples, and 
for the performance of religious and other charities in 
connection with it, according to usage.” 

In Kailasam Pillai v. Nataraja Tambiran , 33 
Mad. 265 : (5 I. C. 4 F. B.), one of the learned 
Judges, Sankaran Nair J. at p. 286 deals with 
the relations subsisting between the Pandara 
Sannadhis and Tambiran (corresponding to 
Mahant and Chela). He points out that a 
Chela at initiation formally makes himself a 
slave of the Mahant (in some Muths) and says 
that so far as the corpus of the property is con- 
cerned, each head of the Muth must pass on to 
his successor the immovable property which he 
received from his predecessor unencumbered and 
unalienated. As regards the income the learned 
Judge says at p. 286 : 

‘‘It eeems clear, therefore, that treating them as 
r spiritual family all the members are entitled to be 
maintained out of the income; and as such member¬ 
ship is sought for and obtained to attain religious 
merit, the members are also entitled to receive reli¬ 
gious education.” 

The learned counsel for appellant relies on 
this passage to show that the maintenance "of 
a chela is a matter of right and it is presum. 
ably relying on this passage that Mayne’s Hindu 
Law in its 9th Edition at p. 627 stated that 
The Head of a Muth will almost invariably be 
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under the legal obligation to support his dis. 
ciples.” It has also been pointed out that the- 
Privy Cauncil in Vidya Varuthi Tirthaswami - 
gal v. Baluswami Ayyar t 48 I. A. 302 : (a. I. R. 
(9) 1922 P. c. 123) referred to another passage 
in the judgment of Sankaran Nair J. in 
the same case at P. 287 which is to the same 
effect and is as follows : 

“It is also true in my opinion that he is under a 
legal obligation to maintain the mutt, to support the 
disciples and to perform certain ceremonies which are 
indispensable. That will only be a charge on the in¬ 
come iu his hands and does not show that the surplus 
is not at his disposal.” 

[181 It is noticeable that in the loth Edition 
of Mayne’s Hindu Law, the passage relating to 
the legal obligation of the head of the Muth to 
maintain the disciples appears to have been 
omitted. The passage above referred to in Kai¬ 
lasam Pillai v. Nataraja Tambiran , 33 Mad, 
265: 15 I. 0. 4 (fb) is itself based upon the obser¬ 
vations in Gnana Sambanda Pandara Sanna¬ 
dhi v. Kandasami Tambiran , 10 Mad. 375 
at P. 889, already noticed which does not speak 
either of the right of the disciple to be main¬ 
tained or of the legal obligation of the head of 
the Muth to maintain the disciples, but refers 
only to the purposes for which the head of the 
Muth holds the property endowed for the Muth 
and mentions the maintenance of disciples of 
the Muth as one of such purposes “according to 
usage.” The learned Judge in Kailasam Pillai 
v. Nataraja , 33 Mad. 265: (5 I. o. 4 (F. B.) was 
not considering any question of the legal right 
or the legal obligation rotating to the mainten. 
ance of disciples from Muth properties and 
was only considering whether the head of the 
Muth can be said to be holding the property as 
a trustee. While mentioning the powers of the 
head of the Muth regarding the income of an 
endowed property the learned Judge states that 
the surplus of the income (after its utilisation 
for purposes according to usage) remains in the 
hands of the head of the Muth for being uti¬ 
lised for the spiritual advancement of himself 
and his disciples and his people and that his dis¬ 
cretion in the matter is unfettered and that he 
is not accountable to any one. His Lordship 
only incidentally refers to the obligation to 
maintain disciples and in doiug so he, with res¬ 
pect, goes beyond Gnana Samba7ida Pandara 
Sannadhi v. Kaiidasami, 10 Mad. 375, from 
which he derives support. It is not clear from 
what the learned Judge has said taking his 
remarks as a whole, whether the learned Judge 
was inclined to hold that the Chela (Thambiran) 
had any enforceable right to be maintained. It 
would, indeed, appear that the learned Judge was 
not thinking in terms of an enforceable light, 
because, he notices earlier that on initiation, the 
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Chela makes a giffc of his body, soul and wealth 

to the head of the Muth and styles himself a 

slave of the latter. Though as pointed out in 

Gnana Sambanda Pandara Sannadhi v. 

Kandasami , 10 Mad. 375, at P. 475, this cannot 

have the effect of rendering a Chela a slave in 

law, becasue law has abolished slavery since 1843, 

the conception that in religious parlance, the 

disciple is in the position of a slave to his Guru, 

seems to indicate that he could not have been 

contemplated, by any usage, as having an 

enforceable legal right to maintenance againt 
his Guru. 

[19] What then is the position of the Mahant 
in relation to the endowed property and can 
the right to maintenance be inferred therefrom. 
In Sammantha Pandara v. Sellappa Chetti , 
2 Mad. 175, it is stated as follows: 

“The property belonging to a Mattam is in fact 
attached to the office, and passes by inheritance to no 
one who does not fill the office. Though it is in a certain 
sense trust property, the superior has large domi¬ 
nion over it, and is not accountable for its manage¬ 
ment nor for the expenditure of the income, provided 
he does not apply it to any purpose other than what 

may fairly be regarded as in furtherance of the objects 
of the institution.” 

In Gnana Sambanda Pandara Sannadhi v. 
Kandasami, 10 Mad. 375 at p. 386, it was stated 
that the aseetio head of the Muth owned the 
Muth in his charge and its endowments in 
trust for certain purposes according to usage. In 
Vidyapurna Tirthaswami v. Vidyanidhi 
Tirthaswami % 27 Mad. 435: (14 M. L. j. 105 ), 
the learned Judges were inclined to hold that 
he was a life-tenant. In Kailasam Pillai v. 
Nataraja, 33 Mad. 265: (5 I. o. 4 (p.b.)) it was 
held that it cannot be predicated of the head 
of the Muth whether he is a life-tenant or a 
trustee and that the question in each case must 
be determined upon the conditions on which 
endowments were given or which may be in- 
ferred from the long established usage and cus- 
tom of the Institution. The Full Bench, however 
recognised that the head of the Muth has a 
very large discretion as to the disposal of the 
surplus income of the Muth after meeting expen. 
ses according to usage and that he is not ordi- 
narily amenable to the correction of Courts in 
respect of such surplus, except where the trust 
in rotation to the particular endowment is' clear 
and speific. The Privy Council in Bam Parkash 
Das v. Anand Das, 43 I. a. 73 : (a. i. r. ( 3 ) 
1916 p. C. 266 ) referred to the head of the Muth 
as having the assets of the institution vested 
in him as the owner thereof in trust for the 
. institution, but recognised that large adminis- 
trative powers are undoubtedly vested in the 
reigning Mahant and clearly pointed out that 
such questions must be settled by the usage 
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of the particular Muth, which is the law there- 
for. The whole question of the position of a 
Mahant of Muth in relation to its endowments 
has been fully and elaborately discussed by the 
Privy Council in Vidya Viruthi v. Balusami, 

43 I. A. 302: (A. I. R. ( 9 ) 1922 P. C. 123) where 

the entire case-law on the subject ha 3 been fully 

reviewed. It was therein held that the head of 

Muth cannot be held to be a specific trustee in 

the legal sense. His position is stated as follows 
at p. 3li: 

“Colleges and monasteries under the names of math 
were founded under spiritual teachers of recounted 
sanctity. These men had and have ample Son 
in the application of the funds of the institution, but 
always subject to certain obligations and duties 
equally governed by custom and uea^e.. 

Called by whatever name, ho is only th°e manager'and 
custodian of the idol or the institution. In almost 

every case he is given the right to a part of the usu- 

fruct depending again on usage and custom. In no 

case was the property conveyed to or vested in him 

nor is he a “trustee” in the English sense of the term,’ 
although in view of the obligations and duties resting 
on him, he is answerable as a trustee in the general 
sense for mal-administration.” b 

[ 20 ] Such being the position of the head of 

the Muth in relation to the endowment of the 

Math, it seema to me that no legal obligation 

to provide for the maintenance of a disciple or 

a Chela out of the property and no legally en. 

forceable right in the Chela against the head of 

the Muth follows from the bare concept relating 

to the holding of the property of the Muth by 

the Mahant apart from any clear evidence of 
usage. 

if 21 ^ codc1us ‘°u also appears to me to 
follow from a consideration of the basis of the 
right to maintenance under the general Hindu 
aw. It is wellsettled that the right to main 
enance under general Hindu law arises from 
three sources. It arises on account of the per. 
sonal relationship between the parties, such for 
instance, as the obligation of the husband to 
maintain his wife, or the father to maintain his 
minor children or the obligation of the son to 
maintain his aged parents. It arises also by 
virtue of relation to property, i. e., by virtue of 
some kind of inchoate right in property • For 
instance, the widow of a person who dies possessed 
of separate property or of a share in undivided 

family property, has a right to maintenance in 

ieU r« f /i, Bhare m t ? 6reiD and 8imi larly also dis¬ 
qualified heirs. The obligation to maintain mav 

also arise against a person by virtue of posses- 

sion of assets of the deceased person in favour of 

a person whom the deceased was morally bound 

to maintain out of the property during his life. 

time: see Bangammal v. Echammal, 22 Mad. 

306 . (9 M. L. j. 14). Apart from these three 

recognised sources for the right of maintenance 

under the general law, the right to maintenance 
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out of the property must depend upon u3age. 
That this is so, has been laid down by the Privy 
Council even with reference to the maintenance 
of junior members in an impartible estate: Ven¬ 
kata mahi path i Gangadhara Rama Rao v. 
Raja of Pittapur , 41 Mad. 778 : (A, I. R. (o) 
1913 p.o. 81) and Commr . of Income-tax , Punjab , 
N. W. F. and Delhi Province , Lahore v. 
Krishna Kishore , 63 I. A. 155 : (a. I. R. (28) 
1941 p. C. 120). It is obviou3 that a Chela in 
relation to his Mahant cannot make out hi3 right 
to maintenance on any of the three bases for 
maintenance which arise under the general law. 
It cannot possibly be said that the Mahant is 
under a personal obligation to maintain his dis¬ 
ciples and no such claim ha3 even been suggest- 
ed. The only claim in the present case i3 that it 
arises out of the property of the Muth. The right 
to maintenance cannot be based on any kind of 
present inchoate right of the Chela in the Muth 
property. This would be inconsistent with the 
view of the Mahant’s position as laid down in 
the cases above noticed. Neither is there any 
scope in this case for any moral obligation of one 
Mahant ripening into legal obligation of ano¬ 
ther and succeeding Mahant. Considered there¬ 
fore from any point of view, it appears to be 
difficult in view of the general principles govern¬ 
ing this class of institutions to derive an enforce¬ 
able right to maintenance as vesting in the Chela 
as against his Guru on any mere general theories, 
apart from proof of usage of the institution of 
which, as has already been pointed out, there is 
no evidence in this case. 

[22] The view, therefore, that I have come to 
is that while the head of a Muth is bound to 
^maintain his disciples, and the proper mainten¬ 
ance of disciples is a legitimate expenditure of 
the Muth property and its income, no specific 

I right in favour of individual disciples or Chela3 
:an be recognised apart from usage. The head 
>f the Muth may be answerable for not main- 
aining any disciple or disciples in the same way 
is he would be if he violates the observance of 
iny of his other duties relating to the manage¬ 
ment of the properties in his charge. But the 
)nly remedy of a discarded Chela during the 
life time of a Mahant may be nothing more than 
he enforcement of the constructive trust, if any, 
Dn which the Mahant may be said to hold the 
property and not the enforcement of an indivi¬ 
dual right. It must be recognised that this view 
may involve some hardship to individual dis¬ 
carded Chelas, who give up all connections with 
their natural families in expectation of being 
maintained from the Muth. This might appear 
to be anomalous in the present state of adminis¬ 
tration of Muths where the old Shastraic idealism 
appears to be fast disappearing. These considera¬ 


tions, however, can have no bearing upon whafci 
we must find to be the law in this behalf to thel 
best of our judgment. 

[23] The defendant has also contended that 
the plaintiff forfeited his rights, if any, on 
account of his misconduct and that hi3 affiliation 
as a Chela has been validly terminated by him 
by the execution of the deed, Ex. 3 in May 1929, 
and the case in Ram Prasad Gin v. Krishna 
Nand Giri, A. I. R. (25) 1938 Bom. 23 : (173 I. C. 
113), has been cited. In the view I have taken 
above, regarding the plaintiff’s right to main¬ 
tenance, it is unnecessary to consider this aspect. 

[24] It therefore follows that the appeal must 
be allowed and the suit dismissed. The plaintiff 
must pay to the Government the court-fee pay¬ 
able by him on the plaint since hs has been 
permitted to sue in forma pauperis. As regards 
the other costs each party will bear their own 
costs throughout in view of the fact that on the 
issue of fact the plaintiff has succeeded. 

[25] Narasimham J. — I agree. No written 
text recognising the right of a Chela to claim 
maintenance from his Guru has been cited before 
us. In the absence of any such text such right 
will be governed by the usage of each institution. 
In the present case, however, no such usage 
appears to have developed chiefly because the 
institution is hardly 100 years old and there was 
no previous instance in which such right was 
recognised. The respondent has relied mainly 
on the conduct of the Mahant in agreeing to pay 
maintenance to another Chela, namely, Narayan 
Das in 1933. But as pointed out by my learned 
brother that instance cannot be any evidence of 
usage because it was in the nature of a compro¬ 
mise. 

[26] The authorities in support of the Chela's 
right of maintenance relied on by the learned 
advocate for the respondent are Guana Sam - 
banda Pandara Sannadhi v. Kandasami, 10 
Mad. 375 at p. 388 and Kailasam Pillai v. 
Nataraja , 33 Mad. 265 at p. 286: (51. C 4 (F. B.))- 
I entirely agree with my learned brother's inter¬ 
pretation of those decisions. 

v.b.b. Appeal allowed . 

A. ( I. R. (37) 1950 Orissa 36 [C. N. 5.] 

Ray C. J. and Panigrahi J. 

Udayanarayan Pali and others — Defen¬ 
dants — Appeh ants v Radhashyam Mangaraj 
Mahapatra, Plaintiff and others , Defendants 
— Respondents 

A. F. A. D. No. 198 of 1945, Decided on 3rd Marob 
1949, from decision of Sub-Judfie, Cuttack, D/-12th May- 
1945. 

(a) Tenancy Law —Orissa Tenancy Act (II [2] of 
1913), S. 212(2) — Object of — Provisions must be 
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strictly followed—Rent decree under S. 199—Exe¬ 
cution — One co-sharer not served — Right, title 
and interest of judgment-debtor and not holding 
passes to landlord by auction sale. 

The holder of a rent decree has two remedies, namely, 
either to proceed against the holding or tenure in respect 
of the arrears of whioh the decree has been obtained, 
or to proceed against other properties. In this respect, 
a special protection is given to the co-sharer landlord in 
the provisions of 8. 212 so as how to obtain a rent de¬ 
cree and how to execute it, as such, so that the auction 
purchaser may acquire the holding or tenure as the 
case may be. Therefore, even though a co-sharer land¬ 
lord might have had obtained a rent decree he might 
loBe the benefit if he does not follow the procedure for 
its execution so as to make the holding pass at the 
auction sale. [p ara 

Seotion 212 (2) requires that in order to sell a 
tenure (or holding) by one or more co-sharer landlords, 
all the remaining co-sharers should be made parties to 
the suit and also that when one or more co-sharer land¬ 
lords having obtained adeoree in a suit properly filed ap¬ 
plies for execution of.the decree by the sale of the tenure 
notice of the application for execution should be given to 
all the co sharers and it is necessary that the provision 
must be strictly followed in order to give complete title 
to the auction purchaser. It will not be sufficient to omit 
one of the co-sharers from the proceeding even though 
he might be a party in a different capacity. Where, there¬ 
fore, in execution of a rent decree obtained under S. 199 
the landlord fails to serve the notice of execution under 
a. 212 (2) on one of the co-sharer landlords, what pas¬ 
ses to the decree-holder landlord by purchase in the 
auction sale is only the right, title and interest of the 
judgment-debtor and not the bolding : A. I. R (19) 

l 93 ! 2 E ftt /a?? 4 ic A> L R - (13) 1926 CaL 351 » JfeJ. on 

^ 331 A * l ' (35) 1948 Pat ‘ 143 I 
A. I. B. (7) 1920 Cal. 555 and A. I. B. (6) 1919 Cal. 402, 

^• ;A * I - R - <> 93 2) Pat. 284, Not foil ; A. I .R. 

(11) 1924 Cal. 408, Listing. [Paras 8 and 9] 

(b) Transfer of Property Act (1882), S. 52 — 
Doctrine of lis 'pendens applies also to involuntary 
transfers—Rent decree under S. 199, Orissa Tenan¬ 
cy Act — Mortgage suit on holding pending — 
Execution sale under rent decree before passing of 
final decree in mortgage suit-Decree-holder-pur- 
chaser gets only right of redemption till confirma¬ 
tion of sale under final decree. 

In applying the doctrine of lis pendens, law dries not 

make any difference between a transfer inter vivos or 
an involuntary tiansfer. 

While a suit on a mortgage on a holding was pend- 
mg, a landlord obtained a rent decree under S 199 
Orissa Tenancy Act, 1913, and put it in execution after 
a preliminary decree in mortgage suit was passed but 
before the passing of final decree. The decree-holder 
landlord purchased the holding in execution but osviDg 
to his failuro to serve a notice under S. 212 (2) on one 
of the co-sharers, what passed to him was only tbe ri"ht, 
title and interest of the judgment-debtor. Landlord 
obtained possession on 18th August 1928. The mort¬ 
gage decree was made absolute on 17th November 1928 
and m execution thereof, the landlord was dispossessed 

on 17th November 1942. In his suit for possession of 
the holding : 

Held, that the landlord’s purchase was subject to 
the mortgage decreo which was passed subsequently and 
?. B «ich be could avail himself of the right of redemp- 
tion only till the sale in execution of the mortgage de¬ 
cree was confirmed. He stood in the same position as 
tbe mortgagor judgment-debtor in the mortgage suit 
and was bound by whatever fortunes or misfortunes 
befell him in the mortgage suit and in the execution 
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.proceedings in it. Under the circumstances he had no 
remedy by way of redeeming the mortgage : 26 Cal. 
998, Rel. on. [p ara jo] 

Annotation : (’45 Com.) T. P. Act, S. 52, N. 18, 
Pts. 3 to 7. 

(c) Tenancy Law — Orissa Tenancy Act, (II [2] 
of 1913), Ss. 74, 212 — First charge — S. 74 must 
be read subject to S. 212. 

Section 74 of the Act must be read with S. 212. Tbe 
purchaser may have the benefit of the first charge if, 
and only if, it is enforced in the manner provided in 
the statute that creates it. Any other view would make 
S. 212, wholly nugatory. [Para 11] 

(d) Evidence Act (1872), S. 114 _ Presumption 
as to official acts being done in accordance with law 
— Presumption not conclusive—It cannot be rais¬ 
ed in face of clear evidence to contrary. 

The presumption that the official acts must be pre¬ 
sumed to have been done in accordance with rules and 
laws is not a conclusive one and is not available where 
there is a clear evidenee to the contrary. [Para 5] 

Annotation: (’46-Man.) Evidence Act, S. 114, N. 29. 

H. Sen — for Appellants. 

B. N. Das and Q. B. Mohanty — for Respondents. 

Ray C. J —Defendants l to 5 are the appel¬ 
lants of whom defendant 3 is dead and the other 
defendants on record are his legal representa¬ 
tives. The plaintiff brought a suit for declaration 
of title and recovery of possession under the 
following circumstances. The plaintiff i 3 a 
cosharer landlord of the estate within the ambits 
of w T hich tbe disputed holding lies. He instituted 
rent Suit No. 6G33 of 1927-28 for recovery of his 
3hare of rent but impleaded 12 other cosharer 
landlords as pro forma defendants in order to 
constitute the suit in the form conformable to 
the provisions of S. 199 of the Orissa Tenanoy 
Act. He obtained a deoree and there i 3 no dis* 
pute that the said decree was a rent decree and 
would carry the same effect as that obtained 
either by a sole landlord or the entire body of 
landlords for the total arrears of rent due in 
respect of the holding. As the holding, however, 
had been mortgaged to the appellants in the year 
1914 and a suit for enforcement of the mortgage 
was instituted on 28th May 1927 being original 
Suit (Mortgage) No. 232 of 1927, the mortgagee 
obtained a preliminary decree on 5th November 
1927 and the same was made absolute on 17th 
November 1928. After the preliminary decree in 
the mortgage suit and before the same was made 
final, the plaintiff, as a oosharer landlord put the 
aforesaid rent decree into execution and himself 
became a purchaser at the execution sale, on 
15th May 1928. The plaintiff took delivery of 
possession through Court, on 18 th August 1928 , 
and continued in possession till he was disposses- 
sed by the appellants on 20th August 1941, while 
the defendants mortgagees took possession of the 
disputed property as auction purchasers in execu¬ 
tion of the final mortgage decree—the auction 
sale having taken place on 15th March 1940. The 
plaintiff wanted restoration of possession by an 
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application to the executing Court before whom 
tbe mortgage-decree-execution was pending under 
o. 21, II. 100 , Civil R. C. He lost the proceeding, 
by an order of the executing Court, dated 17th 
January 1042. He instituted the present suit, on 
13th January 1943. 

[2l Both the Courts below have decreed the 
plaintiff’s suit finding that as an auction purchaser, 
in execution of a rent decree, he acquired the 
holding under S. 212, Orissa Tenancy Act, and, 
as such, he purchased it free from all encum¬ 
brances, the disputed mortgage being one such 
encumbrance. The defendants have come up in 
second appeal. 

[3] „The crucial point for consideration is whe¬ 
ther the Courts below are right in coming to the 
conclusion that the rent decreeo already referred 
to was executed, in compliance with the provi¬ 
sions of S. 212, Orissa Tenancy Act. There can 
be no manner of doubt that the provisions of the 
section are mandatory, and it must have to b9 
examined in the present case whether the pro¬ 
cedure adopted for the execution was or was 
not in contravention of the said provisions. The 
relevant portion of the section, that is, subs. (2), 
of the section, reads: 

“When ono or more cosharer landlords, having obtain¬ 
ed a decree referred to in sub s, (1) or a decree in a suit 
framed under S. 199, applies, or apply for the execution 
of the decree by the sale of the tenure or holding, give 
notice of the application for execution to the other cj- 
sharer3.” 

[4] Unfortunately, there seems to be some 
apparent conflict of views, here and there, in the 
reported decisions with regard to whether com¬ 
pliance with the provisions in all its material 
details i3 necessary or a substantial compliance 
will do. Both the Courts below have been very 
greatly influenced, rather, have considered them¬ 
selves bound, by a decision of the Tatna High 
Court which is no doubt, in point, to wit, Bacha 
Single v. Daro Singh, A. I. R. (19) 1932 rat. 284 : 
(11 Pat. 498). 

[5] Before discu33mg the decisions on the 
point, I shall address myself to how in the pre¬ 
sent case the provisions of the sub-section, 
already quoted are said to Lave been violated. It 
is not controverted nor can it be that otherwise 
good and valid rent decree can lose its force and 
effect as such, if it i3 not executed a3 a rent decree. 
The holder of a rent decree has two remedies, 
namely, either to proceed against the holding or 
tenure in respect of the arrears of which the decree 
has been obtained, or to proceed against other pro¬ 
perties, In thi3 respect, a special protection is given 
to the cosbaier landlord in the provisions of s. 212 
jso as how to obtain a rent decree and how to 
execute it, as such, so that the auction purchaser 
may acquire the holding or tenure a3 the case 
may be. Therefore, even though a cosharer land¬ 


lord might have had obtained a rent decree he 
might lose the benefit if he does not follow the 
procedure for its execution so a3 to make the 
holding pass at the auction sale. As I have al¬ 
ready said, there were 12 cosharer landlords. The 
plaintiff' in th6 plaint except saying that he obtain¬ 
ed a rent decree in a suit framed under S. 199, 
Orissa Tenancy Act and that he executed the decree 
by service of processes of attachment and other 
processes lawfully on the locality, did not aver 
that he had served the notice of execution against 
the holding on all the C03harer landlords without 
exception. The defendant in his statement in a 
general way attacked the plaintiff’s averment 
that the decree obtained by him was a rent 
decree or that it was executed as such. In this 
state of pleading an explicit issue was cast 
between the parties and they went into evidence 
on this point. None of them can therefore com¬ 
plain that he was taken by surprise though 
Mr. B. N. Das, the learned counsel for the 
respondent suggested that it was so and wanted 
to gag Mr. Sen by urging that he had not taken 
up this point, which involves a question of fact, 
in the Courts below. Thi3 objection is not justi¬ 
fied. The plaintiff himself, instead of resting 
content with the pleadings, went on filing certi¬ 
fied copies of the order sheet of the rent execution 
case to show that there was a direction by Court 
to issuo notice to tbe cosharer landlords under 
S. 212; he also brought into record the actual 
notices that had been sent out, and the service 
reports showing tbe manner in which they had 
been served on the cosharer landlords. These 
documents are Exs G and 6 (a). On reading them, 
it is found that there is no mention of one of 
the 12 cosbarer landlords. His name is Radha- 
nath Das, as it appears from the khewat filed in 
the Court below and Radbanath’s son has been 
examined by the defendant who say3 that his 
father had and he still ha3 3 pies and odd share 
in the estate. Obviously enough Ex. 6 shows 
that the cosbarer landlords 2 to G belonging to 
village Pakhar were served and ex. G (a) show3 
that the cosbarer landlords 8 to 12 belonging to 
village Anantapur were al30 served with notice 
of the oxecufcion. From the khewat as well as 
from the evidence of the son of Radhanath Das, 
it appears that he too belonged to Anantapur. If 
he was intended to be served with notice, we 
would find his name mentioned in Ex. 6 (*)• 
Mr. Das wants to stand upon the presumption 
that an official act must be presumed to have 
been done in accordance with rules and law3* 
This argument should have carried very great 
force, had he, as I have said, stopped short 
on filing the order sheets only. The presumption 
pleaded i3 not a conclusive one. The evidence 
makes it clear that one of the cosharer landlords 
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was not given notice within the meaning of 
sub-s. (2) of 8. 212. Thus it is clear enough that 
the sub.section was not fully complied with 
though there was an attempt to do so* 

[6] The question that then arises is what is 
the consequence. In the Patna case relied upon, 
the facts were almost similar as in the present 
case. One of the defendants in the mortgage 
suit pleaded that he had purchased the mort¬ 
gaged property in execution of a rent decree as 
such and that his purchase was free from 
the mortgage. On this the plaintiff mortgagee 
raised the issue that th& imperative provisions 
of s. 158B (2), Bengal Tenanoy Act, had not been 
strictly complied with, and that the defendant 
concerned was not entitled to the benefit of an 
auction purchase in execution of a rent decree. 
Section 158B (2) is identically in the same terms 
as 8. 212 ( 2 ). In fact, the latter section has been 
borrowed without any modification from the Ben¬ 
gal Tenancy Act and has not since undergone any 
change. The relevant words in the sub-section are: 

“The Court shall before proceeding to sell the tenure 
or holding, give notice of the application for execution 
to the other cosharers.” 

His Lordship, the learned Chief Justice of the 
Patna High Court who decided the case relying 
upon a decision of the Calcutta High Court, 
Rajani Kanta v. Rahaman Gazi, 27 c. w. N. 
765:(a. I. R. ( 11) 1924 Cal. 403), observed that the 
object of the sub-seotion ( 9 . 158B ( 2 )), Bengal 
Tenancy Act, was to protect the cosharers and if 
it is not complied with, they and they alone 
have a grievance and it is not open to a third 
party to take advantage of that, and allege that 
the sale is wholly invalid. The failure to effeot 
notice ib a mere irregularity and the only person 
entitled to complain of it is the cosharer affected 

by it. It is open to a cosharer to waive the bene- 
fit of the section. 

(7] This pronouncement necessitates an exa- 
mutation of the case relied upon by His Lord- 
ehip (viz, Rajani Kanta v. Rahaman Gazi % 27 

c. W. N. 765 I (A. I. R. (ll) 1924 Cal. 403). The 
facts of that case were quite different and I have 
no doubt that the decision arrived at was fully 
justified. There certain occupancy holding had 
been purchased by two gentlemen, Asutosh 
Cihose and Arunodoy Ghose who did register 
their purchase (private) with the landlords. One 
of the landlords as a cosharer brought a suit for 
recovery of his share of arrears of rent and 
constituted his suit, for the purpose, in the 
matter prescribed in S. 148A, Bengal Tenancy 
Act equivalent to S. 199, Orissa Tenancy Act. He 
obtained a decree in the presence of his cosharer 
landlord but in course of execution he did not 
serve the said cosharer, by name, Tagore with 
notice under 8. 153B. The conflict of title that 


was agitated in that case was between the pre¬ 
vious unauthorised purchasers and the purchaser 
at the execution sale in exeoution of the 
decree obtained by a cosharer landlord. The 
other cosharer landlord to whom notice of 
execution being taken against the holding, was 
not given, did himself appear in the exeoution 
proceedings and applied to withdraw, towards 
the satisfaction of his share of rent in arrear, 
out of the sale proceeds of the execution sale. He 
was allowed to do so. It may be noted here that 
the protection that is sought to be given to the 
cosharer landlords in the words of Sir Courtney 
Terrell, the Chief Justice of the Patna High Court 
was in the case availed of by the cosharer. He 
was a party to the decree which was undou¬ 
btedly a rent decree and he, without a notice 
specifically addressed to him for the purpose, 
interested himself in the proceedings of the sale 
which was a purported sale of the holding and ap¬ 
propriated the sale proceeds towards the arrears 
then outstanding in his favour. By this act he re¬ 
cognised the auction purchase and the purchaser 
as such and was by his own conduct bound 
thenceforward to regard him as the occupancy 
rayat of the holding. Therefore, the auction 
purchaser was one who was accepted by all the 
landlords as the purchaser of the occupancy 
right in the holding. In this view, his right was 
certainly superior to that of the private pur¬ 
chaser or was the only recognisable right as 
against the landlords. The unauthorised trans¬ 
ferees therefore who had never cared to get 
themselves recorded in the landlord’s papers, 
been obviously ignored the rent decree having 
been obtained against the recorded tenant the 
transferor in the presence of the entire body of 
landlords. His Lordship Mukherji J. who deli¬ 
vered the leading judgment in the aforesaid 
Calcutta decision observes while differing from 
two decisions of that Court on the point, namely, 
Sarip Uochan v. Tilattama Debi t 43 I. c. 3 : 
(A. I. R. (7) 1920 Cal. 555) and Ahamad Biswas 
v. Binoy Bhusan , 23 c. w. n. 931 : (a. i. r. (g) 
1919 Cal. 402) pointed out that in the two last 
quoted oases the cosharers concerned had chal¬ 
lenged the validity of the sale in execution 
whereas in the case before him the legality of 
the sale waa not only not questioned but to use 
the words of Ilis Lordship 

“The cosharer has adopted the sale, withdrawn his 

thare of the purchase money and granted mutation of 
name to the purchaser.” 

On these observations His Lordship drew the 
conclusion in the following words : 

“It may consequently be inferred that he (the co¬ 
sharer landlord) knew of the sale and acquiesced 

therein. Can it be maiotained, then, In such circums¬ 
tances, that the sale was either a nullity or a sale 
inoperative as a sale under the Bengal Tenancy Act.” 
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Thereafter His Lordship while examining the 
scope and object of S. 15SB, defines the line of dis¬ 
tinction between cases in which non-observance 
of certain rule of procedure howsoever impera¬ 
tively expressed does not go to the root of the 
Court’s jurisdiction and those in which it does. 
He makes out the well-known distinction whether 
any imperative provision is inserted in a statute 
on grounds of public policy or for the benefit of 
particular individuals. In the former case viola¬ 
tion of the rule of procedure affects the Court’s 
jurisdiction and invalidates the proceeding, be it 
a sale or a decree or an order. Whether the object 
of 8. 16SB and for the matter of that of s. 212 
is or is not one of public policy is left at large 
though left to myself, I take a different view 
with great respect and so does my learned bro¬ 
ther as it appeared to me in course of the hear¬ 
ing ; but however as the question does not 
strictly arise in this case, I leave it open. The 
fact, however, remains that in the case decided 
by His Lordship Mukherji J. the cosharer had, 
for all the purposes for which it was necessary 
to give him notice under 8 . 158B (2), been a 
party to the execution proceedings. The position 
here too could have been different if it could 
have been shown that the cosharer landlord 
Radhanath Das who was omitted from the 
notice of execution had either in the course of 
the execution proceedings or later acquiesced in 
the sale and accepted the auction purchaser as 
the tenant. No such case has been made out. 

[8] Under the circumstances, we are cons¬ 
trained to observe that the decision of the Patna 
High Court already referred to should not have 
been accepted by the Courts below a 3 the last 
word on the subject. In that very Court the 
point has been differently decided in two later 
decisions : Kameshwar Singh v. Bishwanath 
jha, A. I. R. (34) 1947 Pat. 33 : (25 Pat. 267) 
Lakshmi Naraya?i v Bliupendra Prasad , 
A. I. R. (35) 1948 pat. 143 : (1947 P. W. N. 133). 
I was myself a party to the earlier decision 
which has been followed in the later. There it 
has been stated, in unmistakable term, that the 
provisions of S. 15SB (2) are mandatory, and 
sale in contravention thereof as a sale of the 
holding is without jurisdiction By this I do not 
mean to say that there is no sale but that the sale 
in such cases is of the right, title and interest 
of the judgment-debtor. It is worth mentioning 
that his Lordship, Sir Courtney.Terrell, the Chief 
Justice of the Patna high Court in the case of 
Rambeas v. Akhauri Raj Mohan, A. I r. (19) 
1932 Pat. 304 : (139 I. c. 535) was being asked to 
hold tbat the sale wa3 void and he declined to 
accept the contention. The result, therefore, 
is that there was a sale of the right, title and 
interest of the judgment-debtor but not of the 


holding. One later case of the Calcutta High 
Court is of the same view. It is the case of 
J abed Ali v, Surendra Nath t 42 0. L. J. 477 : 
(a. I. R., (13) 1926 Cal. 35i). It is a judgment in 
appeal from the judgment of B. B. Ghose J. 
Ghose J. has elaborately discussed the point and 
I am in entire agreement with his reasonings 
which were upheld by the Court of appealundeE 
the Letters Patent. His Lordship Ghose J. says, 
8. 168B requires that in order to sell a tenure 
(or holding) by one or more cosharer landlords, 
all the remaining cosharers should be made 
parties to the suit and^ also that when one or 
more cosharer landlords having obtained a de¬ 
cree in a suit properly filed applies for execution 
of a decree by the sale of the tenure notice of ths 
application for execution should be given to all 
the cosharers and it was necessary that the pro¬ 
visions must be strictly followed in order to 
give complete title to the auction purchaser and 
it will not be sufficient to omit one of the cosha¬ 
rers from the proceeding even though he might 
be a party in a different capacity. In the ap¬ 
pellate judgment the case reported in Rajani 
Kanta v. Rahman Gazi , 27 C. W. N. 765 : 
(a. 1 . r. ( 11 ) 1924 cal. 408) has been referred to 
and his Lordship Greaves J. observes : 

“Reliance was placed on the decision in the case oi 
Rajm Kanta v. Sheikh Rahman , 27 C. W. N. 765 : 
(A. I. R. (11) 1924 Cal. 40b). This seems to us to be a 
decision which depends upon the facts of the oa=G and 
cannot be taken as having laid down any principle of 
law. We do not think that the obligation of surviving 
coaharers is sufficiently oarried out by serving notices 
on some of them.” 

[9] In the result, it follows that the holding 
did not pass to the plaintiff at the auction sale 
at which he purchased. He has purchased the 
equity of redemption. 

[10] The next point is how to adjust the 
rights between the appellants as mortgagee 
decree-holders auction purchasers and the plain¬ 
tiff auction purchaser of the equity of redemp. 
tion. Ordinarily the latter shall be entitled to 
redeem the former provided be has been given 
an opportunity to redeem. Mr Das, the learned 
counsel for the respondent contends that he 
should be given a further opportunity to redeem, 
but unfortunately the plaintiff’s purchase i3 hit 
by the doctrine of lis pendens. His purchase, as 
I have shown, had taken place during the pen¬ 
dency of the mortgage suit, which is one of 
the suits contemplated in s. 52 , T. P. Act. I 
shall quote a passage, in this connection (based 
upon a decision of the Calcutta High Court, 

IIar SanJcar v. Shew Gobmd, 26 cal. 996 : 4 
c. w. n. 317), from Sir H. S. Gour’s Law of 
Transfer, 7th Edn., vol. I, p. 699 : 

Thus where a person purchased at an auction held 
under Ss. 13 and 54 of the Revenue Sale Law, tbo 
share of an estate sold for non-payment of the arrears 
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of assessment, and at the time of such purchase a suit 
to enforce an existing mortgage on the property was 
pending it was held that the auction purchaser took 
the property subject to the decree subsequently passed, 
and in execution of which the mortgagee was compe¬ 
tent to bring the property to sale, but that the sale 
made to the auction purchaser was so far valid as it 
was not inconsistent with the rights of the mortgagee in 
that suit, and that, therefore, he was competent to 
redeem the mortgagee, butonly. of course,before the'con- 
firmation of the sale held in execution of the mortgage- 
decree. In other words, in such a case the purchaser 
acquires no more than the equity of redemption of the 
mortgagor and no right inconsistent with those of the 
litigating parties during the pendency of whose suit 
the transfer was effected.” 

In applying the doctrine of lis pendens law does 
not make any difference between a transfer in¬ 
ter vivos or an involutionary transfer. As such the 
plaintiff could only avail himBelf of the right of 
redemption till the sale in execution of the 
mortgage decree was confirmed. He stands in 
the same position as the mortgagor judgment- 
debtor in the mortgage suit and is bound by 
whatever fortunes or misfortunes befell him in 
the mortgage suit and in the execution proceed¬ 
ings in it. Under the circumstances he has no 
remedy by way of redeeming the mortgage. 

til] Next it is contended that even though 
plaintiff s auction purchase was not in execution 
of a rent decree, as such, yet the debt which 
was satisfied bythe proceeds of the auction sale 
being rent due in respect of a holding was, 
according to the provisions of s. 74 , Orissa 
Tenancy Act, a first charge on the holding. Sec¬ 
tion 74 of the Act must be read with S. 212. The 
purchaser may have the benefit of the first 
charge, if and only if, it is enforced in the manner 
provided in the statute that creates it, any 
other view would make 8. 212 wholly nugatory. 

There is no substance, therefore, in this submis. 
sion of Mr. Das. 

[ 12 ] The result is that the plaintiff’s suit must 
be dismissed, the judgments and decrees of the 
Courts below reversed. The appeal succeeds and 
is allowed with costs of this Court. 

[ 13 ] Panigrahi J.—I agree and would like 
to add a few observations. The procedure in a 
suit by a cosharer landlord for arrears of rent 
is laid down in 8.199, Orissa Tenancy Act, and 
it provides how a cosharer landlord can obtain 
a rent decree. Section 212 lays down the pro- 
cedure for executing such a decree. When one 
or more oosharer landlords having obtained a 
decree in a suit framed under 8. 199 applies or 
apply for the execution of the decree by the sale 
of the tenure or holding, the Court shall , before 
proceeding to sell the tenure or holding, give notice 
of the application for execution to the other 
cosharers. It is no longer in dispute in this case 
that one of the cosharer landlords has not been 
served with notice of the execution although 


Exs. 6 and 6 (a) clearly show that all the other 
oosharer landlords had been served with the 
notices contemplated under 8. 212 . The question 
is as to whether the result of the sale that is 
held by the rent Court without notice to all the 
cosharer landlords would be to pass the holding 
or merely the right, title and interest of the judg- 
ment-debtor as if it was a money decree. That 
would depend upon whether we hold B. 212 , 
sub-8. (2) to ba imperative, or merely a directory 
rule, non-compliance with which need not neces¬ 
sarily vitiate the sale. The question as to whe¬ 
ther a rule .or law is mandatory or directory 
has often been discussed but one rule is w r ell- 
established and that is that all rules of procedure 
are to be regarded as mandatory. Whether non- 
compliance of the rule i3 by the party or by the 
Court, the result is the same, namely, that it 
would result in rendering the result of the pro. 
ceeding a nullity. Another rule that is equally 
well-established is that where a provision of law 
is enacted for the benefit of a person, non-com¬ 
pliance with it is merely an irregularity. But 
where the prohibition is intended for the benefit 
of a class of persons or is based upon public 
policy the enactment is always to be regarded 
as mandatory. In the case reported in Bacha 
Singh v. Daso Singh, a. I. r. ( 19 ) 1932 rat. 281 : 
(ll Pat. 498) the learned Courtney-Terrell C. J. t 
says that the object of sub-8. (2) of 8. 158E, 
B. T. Act corresponding to 8. 212 ( 2 ), Orissa 
Tenancy Act, is the protection of the cosharers. 
That may be and is perhaps one of the 
objects of the enactments, but, in my opinion, the 
rule is enacted as much to proteot the inte¬ 
rest of the cosharer landlords as, on the object of 
the Legislature, to protect intending auction pur¬ 
chasers at a sale held by the rent Court. The 
object seems to be that an auction purchaser 
should know whether he has purchased the hold¬ 
ing of the judgment-debtor or merely his right, 
title and interest. As to whether the result is the 
one or the other would depend upon whether the 
sale is on behalf of or for the benefit of the entire 
body of the cosharer landlords or is merely at 
the instance of one. I am, therefore, not inclined 
to restrict the language of s. 212 (2) as having 
been intended for the protection of the cosharers 
only. Accordingly I agree with the view of His 
Lordship Ghose J. in Jahed All v. Surendra 
Nath, 42 C. L. J. 477 : ( A.I.R, (13) 1926 Cal. 351) 
which is also the view held down by my Lord 
in Kameshwar Singh v. Bishwanath Jha. 

A. I. R. (34) 1947 Pat. 33 : (25 Pat. 267) and the 
later Patna case Lakshmi Narayan v. Bhu- 
pendra Prasad, A. I. R. ( 35 ) 1948 Pat. 143 : (1947 
P- W. N. 33). The result of the sale held at the 
instance of the plaintiff, without notice to one 
of the cosharers landlords, must, therefore, bo 
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regarded as having passed merely the right, title 
and interest of the judgment-debtors as if it was 
a money decree. 

[14] On the second point raised by the res¬ 
pondent, I am in entire agreement with the 
reasoning and the conclusion of my Lord. The 
point is too obvious to need discussion. The plain¬ 
tiff purchased at the rent sale on 15th May 1928 
and the preliminary decree in the mortgage suit 
was passed on 5th November 1927. It i3, there¬ 
fore, clear that the purchase in the rent court sale 
was subsequent to the mortgage decree and the 
mortgagee was under no obligation to implead 
the plaintiff as a defendant in hi3 suit. By the 
sale he steps into the shoes of the mortgagors 
who had been given the option to redeem and 
therefore, the right to redeem came to an end 
with the court sale in execution of the mortgage 
decree. The plaintiff consequently has lost his 
right to redeem the mortgage. The result is 
that the plaintiff i 3 entitled to no relief. 

D.R.R. Appeal allowed. 
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Ray C. J. and Fanigrahi J. 

Messrs. Mahadev (ianga Prasad — Defen - 

■dant No. 1 — Appellant v. Gouri Shankar 

Sanganaria — Plaintiff — Respondent. 

A. F. A. D. No. 151 of 1916, Decided on 11th 
March 1949, from decision of Dist. Judge, Cuttack, D/- 
12th February 1946. 

(a) Evidence Act (1872), S. 92—Contract of sale 
reduced to writing—No mention of sample — No 
evidence can be given to show that it was contract 
of sale by sample —Sale of Goods Act (1930). S. 17. 

Where a contract of sale is alleged to be by sample 
and the express contract reduced to writing between 
the parties is silent about a sample being exhibited or 
about the quality conforming to a sample shown at the 
time of the contract, no evidence can be given to 
determine whether the contract was by sample. 

[Para 7] 

Annotation; (’4G-Man.) Evidence Act, S. 92, N. 13. 

(b) Sale of Goods Act (1930), S. 17—Contract of 
sale in writing — No express or implied term that 
sale was by sample — Contract is not by sample. 

Where the only warranty provided for in the written 
contract was that the goods contracted for would be of 
the standard quality manufactured by the seller and 
that a slight difference or variation in the quality will 
not entitle the purchaser to put an end to the contract 
and none of the clauses in the agreement gave a right 
to the purchaser to cancel the contract on the ground 
lhat the contents of the bales, when opened, would not 
tally with the quality of the sample shown and no 
sample was retained by the purchaser, it was held that 
the contract was by description and not by sample, as 
there was no express provision in the contract that the 
sale was by sample nor any implied condition to that 
effect could be inferred. (1814) 4 Camp 22, lief. 

[Para 7] 

Annotation: (’46-Man.) Sale of Goods Act, S. 17 
N. 1. 


(c) Sale of Goods Act (1930), S. 41 —Delivery o! 
goods to purchaser and his acceptance — Distinc¬ 
tion. 

Section 41 makes a distinction between the delivery 
of the goods to the buyer and his acceptance of the 
same after examination. There is, however, no provi¬ 
sion for the buyer to refuse to receive the goods. Ha 
may receive the articles and yet not accept them. 

[Para 10] 

Annotation : (’46-Man.) Sale of Goods Act, S. 41. 

(d) Contract Act (1872), Ss. 37, 39— Contract of 
sale not by sample —Refusal of buyer to accept 
goods unless they accorded with sample— Perfor¬ 
mance held dispensed with by buyer—Seller treat¬ 
ing contract cancelled — Buyer held responsible for 
breach and not entitled to compensation —Sale of 
Goods Act (1930), S. 41. 

A, through his agent B, contracted by a written agree¬ 
ment with C to sell cotton saries of certain denomination. 
The contract was not by sample and the denomi¬ 
nation had no significance other than that the goods 
should be of merchantable quality. The goods were 
delivered to C but even before it, C sent a notice to B 
demanding a guarantee from him that the goods con¬ 
tained in the parcel were according to the sample shown 
and intimating his refusal to receive the goods unless 
such guarantee was forthcoming. The question was 
whether A was guilty of non-performance or whether 
the contract was rescinded by C earlier by notice; 

Held (i) that there was delivery of the goods to the 
purchaser under the term3 of the contract and the only 
right of the purchaser thereafter was the right to 
examine the goods ns provided for under S. 41. of the 
Sale of Goods Act. IIis case that he was justified iD not 
receiving the goods at all did not find support either 
from the express terms of the contract, as stipulated 
between the parties, or from any of the provisions of 
the Sale cf Goods Act ; 

(ii) that under S. 229, Contract Act, the notice to B 
amounted to an intimation to A that C would not 
receive the goods unless a guarantee was given that the 
goods supplied would be according to sample. A was, 
therefore, justified in treating the contract as cancelled 
in view of the unequivocal notice; 

(iii) that the threat to refuse acceptance was a notice 
(o the seller that C had dispensed with the performance 
of the promise made to him. In those circumstances A 
could rightly put an end to the contract under S. 39, 
Contract Act. C had failed to prove that the princi¬ 
pal did anything subsequent to the sending of his 
notice to B, to warrant the inference that he regarded 
the contract as continuing and that he acquiesced in 
such continuance; 

(iv) that the argument that the seller did nothing to 

signify acceptance of the repudiation was not souad, 
because the dispensation under S. 63, Contract Act, i3 
by itself a complete answer. C again and again dis¬ 
pensed with the performance of the seller’s promise to 
deliver the goods contracted for and he could not there¬ 
fore recover damages for the breach of a promise touch¬ 
ing the performance of a thing tbit he had wholly 
dispensed with. [Paras 10, 11, UJ 

(e) Contract Act (1872), S. 234—Contract of sale 
through agent—Notice by buyer to agent alleging 
representation beyond authority and holding agent 
responsible for loss—Principal cannot be made 
liable subsequently. 

Where in a contract of sale cf goods by A to G 
through A’s agent B, C sends a notice to B alleging 
that B had represented to him that the contract would 
be by sample and that B would be held responsible for 
any loss if the goods were not according to sampl0» 
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without making A liable, C cannot subsequently make 
A liable for any loss caused to him as by his notice to 
£, G has induced A to act upon the belief that B alone 
would be held liable. C cannot afterwards hold A 
responsible under S. 234, Contract Act. [Para 12] 

L. K. Das Qupta—for Appellant. 

P. C. Chatterjee— for Respondent, 

Panigrahi J. — The suit out of which this 
appeal arises was instituted by the respondent- 
plaintiff for recovery of damages for an alleged 
breach of contract to sell 5 bales of kkk sarees 
by the appellant. 

[2] The plaintiff’s case is that defendant 
no. 1, the appellant, is the proprietor of Jagjiv 
Rao Mills, Gwalior, and that he entered into a 
contract for the sale of five bales of cotton sarees 
on 4th June 1941 through their local Agents, 
Messrs. Beharilal Madanlal, who were impleaded 
as defendants 2 and 3. It is alleged that the 
contract was entered into on the representation 
of defendants 2 and 3 who showed a sample of 
the sarees contracted for. This contract was 
formally confirmed by the appellant, defendant 
l, on 12th June 1941 and the terms of the con¬ 
tract are embodied in a printed agreement which 
is Ex. A in the case. The plaintiff’s case is that 
he made several demands on defendants 2 and 
3 to supply the contracted articles but that they 
failed to fulfil the terms of the contract and that 
ultimately he sent a registered notice (ex. l) to 
defendant 1 on 18th March 1942 demanding per¬ 
formance of the contract. The defendant-appel¬ 
lant, in his reply dated 3rd April 1942 (Ex. l a) 
informed the plaintiff that the bales contracted 
for had been despatched to their agents, defen. 
dants 2 and 3, in October 1941, but that on the 
plaintiff’s refusal to take delivery of the articles 
he treated the contract as cancelled and that he 
was not guilty of the alleged breach of contract. 
The plaintiff claimed Rs. 1195-16-9 as damages. 

[3] The main contest on behalf of the defen¬ 
dants was that the contract was not for sale of 
goods by sample and that the.only warranty of the 
contract was that the goods to be supplied should 
be oi the standard marketable quality manu¬ 
factured by the Gwalior Mills, and that the de 3 - 
cription KKK did not import any particular 
quality of the cloth contracted for. Defendant 1 
also pleaded that he actually despatched the 
goods to his local agents and that the R. R. for 
the consignments were offered to the plaintiffs 
by the said agents, defendants 2 and 3, personal¬ 
ly and al30 through the Comilla Banking Cor¬ 
poration Ltd., but that the plaintiff refused to 
accept delivery as the market wa 3 then dull, and 
repudiated the contract. The appellant was, there¬ 
fore, justified in treating the contract as cancel¬ 
led. Defendants 2 and 3 were given up by the 
plaintiff in the trial Court, and the trial proceed¬ 
ed as against defendant l alone. 
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[ 4 ] Both the Courts below held that the con. 
tract was a contract by sample and that the 
defendants having failed to deliver the goods 
according to sample, as demanded by the plain¬ 
tiff, were guilty of a breach of the contract and 
accordingly awarded damages to the plaintiff. 

[ 5 ] In second appeal, the main contention 
urged on behalf of the appellant is that the Courts 
below misconceived the scope of the contract; 
and that the contract was not a contract for sale 
of goods by sample, and that the Courts erred 
in admitting evidence which had the effect of 
varying the terms of the written contract (ex. a). 
The contract is in a printed form in Hindi and 
a translation of it has been placed before us. 
Exhibit A merely indicates that the purchase was 
to be made of five bales sarees No. kkkkk (ad¬ 
mitted to be a mistake for kkk), 12 x 42, @ 
Rs. 2-10-6 per pair, mill delivery, June-July ship¬ 
ment, Agents Beharilal Madanlal. On the reverse 
of this are given the conditions of the agree¬ 
ment of purchase. 

[G] The main clauses of the agreement relied 
upon by the appellant are els. 2, 4, 3 and 9 which 
are as follows : 

“Clause 2. Details of purchase will bo debited to the 
enstomer on the day of the booking of the goods in the 
Railway, The purchaser shall send mone^ direct to the 
seller as soon as the R. R. will reach him. The seller 
is at liberty either to send the R. R. through the Bank 
or to realise money in advance or to proceed as he 
thinks proper. 

Clause i. If the purchaser does not release the R. R. 
for any reason or fails to take delivery of the good 3 
from the Railway, the seller will be at liberty to release 
and store the goods in his warehouse at the risk of the 
purchaser . . . the seller is further ompowerd to sell or 
auction the goods after 7 days notice to the purchaser. 

Clause 8. The seller will supply goods to the pur¬ 
chaser of the same number, size and quality as in¬ 
dented by the latter. If there be a slight difference in 
measurement and quality the purohasor will not be 
entitled to prefer any claims, nor will he cancel the 
Souda. But if there will be any material variations, 
the purchaser will intimate to the seller in writing 
within a week from the dato of each arrival of the 
goods. 

Clause 9. This clause is to the effect that the seller 
would manufacture goods of standard quality and would 
deliver the same to the purchaser. If the purchaser 
entertains any doubts a3 to the quality of the goods, ha 
shall, with the consent of the seller, make a survey of 
the goods through an expert, with the knowledge of the 
purchaser. If tho verdict of the surveyor be that the 
cloth of tho goods is inferior, then the purchaser has 
the right to take some other goods according to the 
convenience of the seller.” 

[7] I have set out these main clauses of the 
contract of sale and it will be noticed that no 
mention of any sample is made in the contract. 
The express contract being silent about a sample 
being exhibited or about the quality conforming 
to a sample shown at the time of the contract, 
no evidence can be looked into to determine 
whether the contract w'as by sample. The trial 
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had contracted to purchase 10 bales of cotton 


Court erred in allowing evidence to be given 
that tho contract was one really by sample 
though the written agreement says nothing about 
such a sample. The only warranty provided for 
in the written contract is that the goods contract¬ 
ed for would be of the standard quality manu¬ 
factured by the seller and that a slight difference 
or variation in the quality will not entitle the 
purchaser to put an end to the contract. None 
of the above clauses in the agreement gives a 
right to the purchaser to cancel the contract on 
the ground that the contents of the bales, when 
opened, would not tally with the quality of the 
sample shown. It is also admitted that no 
sample was retained by the plaintiff, nor is it 
possible to know the quality of the cloths in the 
bales which were refused. The plaintiff admitted 
in his deposition that no quality of cloth can be 
inferred merely by saying that it i3 KKK 
12 yards Gwalior Mills. This clearly indicates 
that the contract was by description and not by 
sample. Sale by sample i9 defined in S. 17, Sale 
of Goods Act which reads as follows : 

“A contract of sale is a contract for sale by gnmplo 
where there is a term in the contract, express or 
implied, to that effect.** 

I have said already that there is no express pro¬ 
vision in the contract that the sale is by sample, 
nor can I infer any implied condition to that 
effect. In Meyer v. Everth , (1814) 4 camp. p. 22 : 
(171 E. R. 8), the seller produced a sample and 
represented that the bulk would be of equal 
quality. There was a sale notice which did not 
refer to the sample, and it was held to be not a 
sale by sample. Lord Ellenborough observed : 

“When the sale notice is silent as lo the sample, I 
cannot permit it to be incorporated into the contract 
as it would amount to the admission of parole evidence 
to contradict a written document. In truth the present 
was not a sale by sample and the sample can only be 
used as evidence of deceitful representation.” 

In a later case Gardiner v. Gray , (1815) 4 Camp. 
144 ■ (171 E. R. 4G), a specimen of the goods was 
exhibited to the buyer at the time of the sale. 
There was a written contract w'hich merely 
described the goods as of a particular denomina¬ 
tion, and it was held that it was not a sale by 
sample, but there was an implied warranty that 
they shall be of merchantable quality of the 
denomination mentioned in the contract. 

[8] The plaintiff complains that the seller 
failed to abide by the terms of the contract and 
deliver the goods and, is therefore, guilty of a 
breach of the contract. Exhibits 1 and 2 series 
have been filed to prove the alleged breach by the 
defendant. Exhibit 2 is a letter dated 2lat August 
1941 sent by the plaintiff’s pleader to the pleader 
of Devidutt Mangilal who were the agents of the 
defendant 1 and were trading as Beharilal 
Madanlal. Thi3 letter shows that the plaintiff 


cloth from Devidutt Mangilal, which included 5 
bales of KKKKK sarees of lo yrds. each. The 
plaintiff complained that he had taken delivery 
of one bale of KKKKK sarees and had found 
the quality to be inferior to the sample shown. 
The letter then proceeds : 

“My clients are willing to accept the bales at once if 
your clients guarantee my clients that the goods con¬ 
tained in the parcel, under the bills referred to in your 
letter, are according to sample shown by your clients.*’ 

Referring to the goods, the subject matter of the 
present suit, the letter says : 

“Further please note that your clients, as agents of 
Gwalior Mill, have further contracted to supply 5 
bales of 5 K sarees at Rs 2-10 6 per pair according to 
sample. My clients also request that your clients 
will give guarantee that the supply of the same will be 
according to sample. If they do not do so, my clients 
will not receive the goods, and will sue your clients for 
the loss as well.” 

Devidutt Mangilal sent their reply on the same 
day, which is Ex. 2-a, through their lawyer, 
denying that the contract was by sample and 
asserting that the contract was made for goods 
of merchantable quality. The letter further 
says : 

“My client is now fully justified in treating the con¬ 
tract as cancelled, without any further reference to 
you.” 

Referring to the contract entered into by them 
as agents of the Gwalior Mills, the letter pro¬ 
ceeds : 

“As regards the other Souda of five bales your client 
has entered into a contract with the mills (Mahadev 
Ganga Prasad of Gwalior) and if your client fails to 
take it, ho will have to suffer dire consequences at the 
hands of the Mills.” 

The plaintiff’s pleader again sent a letter on 
23rd August 1941 (which is Ex. G) in reply to 
Ex. 2-a, asserting that the contract w T as by 
sample. Paragraph 3 of the letter referring to 
the present contract says : 

“As regards the other souda of five bales with 
Mahadev GaDgaprasad of Gwalior Mills, the souda has 
been done through your clients as the local agent9 of 
Mahadev GangapraBad, and on your client showing the 
sample about which he now denies. Unless the goods 
are not delivered according to sample then your clients, 

the said Devidutt Mangilal. will be held ultimately 
liable.” 

After this there was no correspondence by the 
plaintiffs with either defendant 1, or with 
defendants 2 and 3. It is significant that the 
plaintiff intimated that he would hold Devidutt 
Mangilal and not Beharilal Madanlal, defen¬ 
dants 2 and 3, liable for failure of the*contract as 
they had induced him to enter into a contract by 
exhibiting a sample. On 15th October 1941, defen¬ 
dants 2 and 3 served a D. P. Bill on tho plaintiff 
through the Comilla Banking Corporation. The 
letter forwarded by defendants 2 and 3 to the 
Comilla Banking Corporation and the Sola for 
RSi 630-G-0, being the value of tho two con- 
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signments sent by defendant 1 under r. r. 
No. 766/67 and 767/67, were sent to the Bank by 
■the defendants and are exhibited as Exs, 
D and D.l. On the same day the Bank sent an 
intimation, Ex. C, to the plaintiff to the effect 
that two R. R3. of the value of Rs. 630 6-0 were 
awaiting delivery and that* the drawer of the 
Bill was Devidutt Mangilal. The plaintiff's 
case is that on receipt of Ex. c, he enquired of 
Devidutt Mangilal as to what these railway 
receipts related to but that their reply was that 
the plaintiff was at liberty to act as he liked. 
According to the evidence of D. W. 2, who is the 
gumaatha of defendants 2 and 3, he went to the 
plaintiff and asked him to take delivery of the 
parcel containing KKK 12 yards sarees. He says 
that the plaintiff went to defendant 2 and 
enquired from him as to what article had been 
consigned, and that defendant 2 told him that 
they were the contracted articles and asked him 
to take the same. He says : 

“My first offer to the plaintiff wag after 10th or 12th 
October. The plaintiff told this : ‘I won’t take’.” 

The plaintiffs’ case now is that he did not take 
delivery of the bales because the demand draft 
purported to have been drawn by Devidutt 
Mangilal and net in their capacity as Beharilal 
Madanlal, Agents of defendant 1. Uptil now the 
plaintiff never made any distinction between 
Devidutt Mangilal and their dealings as agents of 
defendant 1 . In fact, the plaintiff's notice cancel, 
ling the contract was addressed to Devidutt Man- 
gUal. Be that as it may, an enquiry in the Comilla 
Banking Corporation would have disclosed that 
this Hundi Ex. G had been drawn by Beharilal 
Madanlal and that the Sola had bec-n made out 
by defendants 2 and 3 as the selling agents of 
Mahadev Gangaprasad. The plaintiff, for some 
reason or other, did not make any enquiry at 
the Bank, though the contract expressly stipula¬ 
ted that the R. R. would be delivered through 
the Bank. On the other hand, he says that he 
went to Devidutt Mangilal, who are no other 
than defendants 2 and 3, to enquire about the 
contents of the consignment. The defendants were 
justified in telling the plaintiffs to accept the 
bales or to take the risk of refusal according to 
their pleasure. It appears from the correspon¬ 
dence, exhibited in the case that long after this 
the plaintiffs sent a letter dated 18th March 1942 
Ex. 1, to defendant 1, demanding performance 
of the contract. Defendant 1 sent a reply 
dated 3rd April 1942 (ex. l-a) complaining that 
the plaintiff had refused to take delivery and 
that the contract had been cancelled. 

[9] On these facts, the question arises as to 
whether defendant l is guilty of non-per¬ 
formance, or whether the plaintiff had rescinded 
the contract earlier. It is clear from the corres¬ 


pondence that defendant 1 sent five bales of 
cloth between the 4th and 17th of October 
1941, and that the plaintiff demanded a guaran¬ 
tee from defendants 2 and 3, and that the latter 
treated the contract as cancelled in view of the 
categorical threat of the plaintiff that ho would 
not accspfc the consignment in the absence of a 
guarantee. That the contract was not by sample 
and that the denomination KKK bad no signifi¬ 
cance other than that it should be of merchant- 
able quality is clearly established. Our attention 
was drawn to the case Ramjivan v. Blukaji 
& Co ., A. I. R. ( 11 ) 1924 P. O. 143 : (48 Bom 519) 
which lays down that numbers put on the cloth 
were mere reference numbers aud did not give 
any warranty or indication of the quality or 
description of the contents. The duties of the 
seller and the buyer are laid down in chap, iv, 
Sale of Goods Act. The buyer is bound to accept 
and pay for the goods in accordance with the 
terms of the contract for sale. 

[10] Section 36, Sale of Good Act lays down 
the rules as to delivery. One such rule is that if 
the goods are not in existence at the time of the 
contract, the delivery shall be made at the place 
at which they are manufactured or produced. 
This is also incorporated in paras. 2 and 3 
of the printed agreement. Paragraph 2 says that 
the details of the purchase will be debited to the 
customers on the day of the booking of the 
goods in the railway .... The seller is at liber¬ 
ty either to send the R. R. through the Bank or 
to realise money in advance or to proceed as he 
thinks proper. Paragraph 3 says that as soon as 
the goods arrive at the station, the risk shifts 
on to the purchaser. There was, therefore, deli¬ 
very of the goods to the purchaser under the 
terms of the contract and the only right of the 
purchaser thereafter was the right to examine 
the goods as provided for under S. 41 of the Act. 
That section makes a distinction between the 
delivery of the goods to the buyer and his accep¬ 
tance of the same after examination. There is, 
however, no provision for the buyer to refuse to 
receive the goods. He may receive the articles 
and yet not accept them. The plaintiff’s case 
that he was justified in not receiving the goods 
at all, does not find support either from the 
express terms of the contract, as stipulated be¬ 
tween the parties, or from any of the provisions 
of the Sale of Goods Act. 

[ill It is next to be considered as to whether 
the contract stood cancelled even before the 
delivery was made in October 1941. The plain¬ 
tiffs notice of 21at August 1941 (Ex. 2), asking 
for a guarantee and intimating his refusal to 
receive the goods unless a guarantee was forth¬ 
coming was served on the agent of the seller. 
This notice expressly says : “Your clients, as 
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agents of Gwalior Mills, have further contracted 
to supply, etc.” Section 229, Contract Act says 
that, 

“any notice given to, or information obtainei by, 
the agent, provided it be given or obtained in the 
course of business transacted by him for the principal, 
shall, as between the principal and third parties, have 
the same legal consequence as if it had been given to 
or obtained by the principal.” 

iThe notice, therefore, amounted to an intima¬ 
tion to defendant 1 , that the plaintiff would 
not receive tho goods unless a guarantee was 
given that the goods supplied would be accord¬ 
ing to sample. Defendant 1, was justified, 
as has been contended by him, in treating the 
contract as cancelled in view of thi3 unequivocal 
notice. 

[12] There is yet another aspect in which this 
notice may be considered. The plaintiff ex¬ 
pressly warned the agents that they would be 
held responsible for the los3, and did not pur¬ 
port to make the principal liable. It may be 
that the plaintiff then took the position that in 
so far as the representation according to sample 
was made by the Agents, they were acting bo- 
yond the scope of their authority and that the 
principal defendant had no knowledge of the 
same. It may be that the agonts are guilty of a 
fraudulent misrepresentation in having given 
the plaintiff an assurance that the sale would be 
according to sample, but they were clearly acting 
beyond the scope of their authority in doing so. 
In such cases, the principal would not be liable 
for any loss that the plaintiff may have suffered. 
Section 234, Contract Act provides for a case of 
this type. When a person, who has made a con¬ 
tract with an agent, induces the principal to act 
upon the belief that the agent alone will be held 
liable, he cannot afterwards hold the principal 
liable. In my judgment, therefore, the contract 
terminated when Ex. 2 was served on the agent 3 
of the seller and the plaintiff disabled himself 
from pursuing any remedy against the seller. 

[13] The matter may also be considered from 
another angle. Under s. 39, Contract Act, when 
a party to a contract ha3 refused to perform, 
or disabled himself from performing, his promise 
in its entirety, the promisee may put an end to 
the contract unless he has signified by words or 
conduct his acquiescence in its continuance. The 
plaintiff has failed to prove that the principal 
did anything subsequent to the sending of Ex. 2, 
to warrant the inference that he regarded the 
contract as continuing and that he ^acquiesced 
in such continuance. Exhibit 1, the letter of 18 th 
March 1942 affects an attitude of injured inno- 
oence regarding the performance of the contract 
arid it is absolutely silent as to what had trans- 
pired between the agent and himself in August, 
and calls upon the seller to despatch the goods! 


This was only an attempt by the plaintiff to 
recover lost ground and to revive a contract 
that had already been dead. The threat to refuse 
acceptance was a notice to the seller that the 
plaintiff had dispensed with the performance of 
the promise made to him. In a similar case 
reported in Chunamal Ramnathv. Mool Cliand 
Ram Bhagat , 55 I. a. 154 : (a. i. r. (is) 1928 
P. c. 99) the buyer intimated to the seller that 
he would not accept if the goods were packed in 
bales instead of in cases and tins. The sellers 
did nothing thereafter, except to intimate to 
the buyer that he would be responsible for all 
consequences. Their Lordships of the Judicial 
Committee held in the circumstances that if 
delivery was not in conformity with the terms 
of the contract, the buyers clearly expressed 
that they would not accept them, and this had 
been acquiesced by the seller. Exhibit 2-A, the 
reply to the plaintiff’s letter, was a sufficient 
notice to the plaintiff that if he failed to take 
delivery he would suffer consequences at the 
hands of tho Mills, and amounted to an acquie¬ 
scence in the cancellation of the contract. The 
plaintiff had not led any evidence to establish 
that the goods tendered would not be of mer¬ 
chantable quality as stipulated for in the con¬ 
tract. The argument that the seller did nothing 
to signify acceptance of the repudiation is not 
sound, because the dispensation under S. 63 is by 
itself a complete answer. The plaintiff again and 
again dispensed with the performance of the 
seller’s promise to deliver the goods contracted 
for and he cannot therefore recover damages 
for the breach of a promise touching the per¬ 
formance of a thing that he had wholly dispen¬ 
sed with. In Ishiuar Das Dkarm Cliand v. 
Khanu Mai Ghammandilal reported in, 8 Lah. 
276 : (A. I. R. (14) 1927 Lah. 443), the plaintiffs, 
refused to accept on various grounds, one of 
which was that the number on the bale did not 
correspond to the number given in the invoice. 
Their Lordships held that this discrepancy 
would not entitle the buyer to reject the goods. 

I have, therefore, no difficulty in arriving at the 
conclusion that the plaintiff had repudiated the 
contract by his notice (Ex. -2) and that his 
attempts seven months later to revive a contract 
that was dead was a bratum fulmen and is of 
no consequence. The plaintiff’s refusal to receive 
the R. R., notice of which was given to him by 
Ex. C, was a breach of his contract and the 
reason assigned in justification of his non-perfor¬ 
mance i3 a mere pretext. He had treated Devi- 
dutt Mangilal throughout the correspondence as 
the persons responsible for having induced him 
to enter into the oontract and had warned them 
and had threatened to bold them responsible for 
any damage that he may incur. It is therefore 
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surprising that when the notice of the Comilla 
Banking Corporation mentions the R. r. as 
having been sent by Devidutt Mangilal tbe 
plaintiff should suddenly turn round and com¬ 
plain that he did not have proper notice that 
the goods contracted for had arrived. The plain¬ 
tiffs was himself responsible for raising the dust 
and cannot therefore now complain that he 
could not see. 

[14] The Courts below have entirely miscon¬ 
ceived the nature and purport of the contract 
and the. judgments under appeal cannot there, 
fore be upheld. We accept the appeal and set 
aside the judgments and decrees of the Courts 
below and direct that the plaintiff’s suit should 
be dismissed with costs throughout. 

Ray C. J. — I agree. 

D*B.R. Appeal allowed . 


A. I. R (37) 1950 Orissa 47 [C, N, 7.] 

Das and Narasimham JJ. 

Sri Gadadhar Ramanuj Das and others — 
Appellants v. The Province of Orissa and 
another — Respondents, 

First Appeal No.30 of 1945, Decided on 13th Septem¬ 
ber 1949, from decision of Dist. Judge, Cuttack D/-llth 
September 1945. 

# (a) Government of India Act (1935), Sch. VII, 
List II, Item 34 — ‘‘Charities” — \Vord is used in 
most comprehensive sense — Includes institutions 
of purely religious character — Provincial Legisla¬ 
ture can legislate in respect of such institutions. 
A. I. R. (134) 1947 F. C. 1, Foil [Para 3] 

(b) Interpretation of Statutes — Ultra vires — 

Federal and Provincial lists — Overlapping — Rule 

of pith and substance — Govt, of India Act (1935), 
S. 100. ' '* 

The principle to be followed in interpreting the 
Constitution Act, especially when there is some kind of 
overlapping between the powers of the Dominion Legis¬ 
lature and^the powers of the Provincial Legislature, is 
that the ‘pith and substance’ of an impugned statute 
should be considered with a view to determine whether 
it is within the legislative competence of a Legislature. 
For the purpose of determining whether the impugned 
statute is legislation with respect to matters in Li6t I 
or LiBt II of Sch. VII, its pith and substance or true 
nature and character should be ascertained. Case law 
relied on, [ Para n] 

Annotation: (’46-Man.) Govt, of India Act, S. 100, 
N. 1. ’ 

(c) Orissa Hindu Religious Endowments Act (IV 

[4] of 1939), S. 49 — Pith and substance is raising 
money for sole purpose of meeting expenses of 
Commissioner and those working under him—Pro¬ 
vision is ancillary to main provisions of Act_ 

Effect of encroachment on iield of income-tax only 
incidental — Provision is within competence of 
Provincial Legislature and is not ultra vires—Con¬ 
tribution levied under S. 49 is not tax but fee and 
falls in Item 54 read with Item 34 of List II and not 
under Item. 54 of List I —Government of India Act 
(1935), S. 100, Sch. VII, List I, Item 54, List II 
Items 54 and 34. 


The pith and substance of S. 49 (1) is the raising of 
money for .the sole purpose of meeting the expenses of 
the Commissioner, and officers and servants working 
under him. It is true that in assessing the contribution 
on every institution the method of assessment followed 
by the Income-tax authorities has been adopted. But 
the method of assessment or the machinery for collec¬ 
tion does not determine the nature of the levy. Similarly 
the fact that a graduated form of levy is exacted does 
not necessarily make it income-tax: A. I R (oi\ lom 
Bom 65, Bel. on ' [Vra 12] 

A levy imposed on a limited class of persons for 
the sole purpose of meeting tbe expenditure incurred in 
administering a special Act applicable to them i 3 not a 
‘tax’ but a ‘fee’. rp arft 2Q1 

. The Purpose for which the contribution can be levied 
is strictly circumscribed by the Act itself to meet the 
expenses of the Commissioner and his staff who*e sole 
duty is to administer the Act and make it effective. 
The mere fact that tbe Act does not provide for the 
collection of fees by the issue of licences (as is usually 
provided in statutes dealing with fees) and provides for 
the imposition of the levy in accordance with the 
method adopted in collecting income-tax cannot alter 
the true nature of the levy. 

Consequently the provisions of S. 49 (I) would un¬ 
doubtedly be relatable to Items 54 and 34 of List II * 
Case law relied on. [ Para 21 j 

Per Das /.—Section 49 being a provision merely ancil¬ 
lary to the main provisions of the Act which admittedly 

M d j ta e(Tect wa ? of encroachment* 
if any, on the field of income-tax being incidental the 

provision is fully within the competence of the Provin¬ 
cial Legislature and this applies also to the provisions 
connected with S. 4'J and to the analogous provision in 

Annotation: (’46-Man.) Govt, of India Aci, S. 100 N 1* 

(d) Words and Phrases-Tax and fees-Distinc- 
tion pointed out-interpretation of Statutes __ Gov- 

SIStaKS*" |1935 ’' ™' «*•«. ■>» 

Though in a broad sense a fee may also be an im¬ 
post when it is in the nature of a compulsory levy on 
certam classes of people, the Parliament has nfainta^ned 
a sharp distinction between ‘fees’ and ‘taxes’ in it- 
legislative procedure Where the imposition isdn res¬ 
pect of the benefit taken by the person who is required 
to make the contribution or else where the imposU on 
is for the service rendered by the authorities under an 
Act and for the purpose of execution of that Act and 
such contributions are not credited into the general re- 
venues, they are not classified as taxes. The ac tual 
name given to the levy in a statute is immaterial Tim 

P-ffV 0 ,' T b .u h the l6V;y is 00lle cted, the amount «o 

fnnrt tn d A w } le ‘ he f undu, y high or otherwise) and the 
fund to which the levy is credited (whether to the general 

revenue or in a separate fund) _ these are materia 

• f f aC i° r n 1D de ermimng whether the levy is a ‘tax’ or a 
fee. Compulsion is not the distinguishing factor. 

Per Das /.—The true distinction between*Max^nd 

o a f'r”quid 0t p;o 00 quo P -’ leiOD '' bUUbe P re6 once>or‘absence 

P. C. Basil, P. c. Chatter ji and S. Mohanty 

Advocate-0eneral, B.Mahapatra and G^Mohanty 

— for Respondents. 
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Narasimliam J—This is an appeal by the 
plaintiffs from the judgment of the District Judge 
of Cuttack dismissing their suit for a declara¬ 
tion that the Orissa Hindu Religious Endow¬ 
ments Act, 1939 (Orissa Act, IV of 1939) was ultra 
vires of the Orissa Legislature and for other 
consequential reliefs. The appellant plaintiffs 
are all Mahants of various Maths situated in the 
Province of Orissa and the suit was brought by 
them in a representative capacity under o. 1, 
R. 8, Civil P. C. No evidence was led by either 
side and the sole question in dispute is a ques¬ 
tion of law regarding the competence of the 
Orissa Legislature to enact the Orissa Hindu 
Religious Endowments Act, 1939, hereinafter re¬ 
ferred to as the impugned Act. 

[2] The impugned Act was passed by the 
Orissa Legislative Assembly and recevied the 
assent of the Governor-General on Slst August 
1939. The Assembly passed the said Act in exer¬ 
cise of the legislative powers conferred on them 
by S 3 . 99 (l) and 100 (3), Government of India 
Act, 1935, read with items 34 and 54 of List II 

of Sch. VII to that Act. The assent of the Gov¬ 
ernor General was obtained under S. 107 (2) of 
that Act with a view to cure any repugnancy that 
may exist between any of its provisions and any 
of the provisions of an existing Indian law rela¬ 
ting to matters in the Concurrent List. 

[3] One of the main grounds taken in the 
lower Court w T as that the whole of the impugned 
Act was ultra vires inasmuch as it applied to 
purely religious institutions whereas under item 
34 of List II the legislative competence of the 
Provincial Legislature was limited to “charities 
and charitable institutions, charitable and reli¬ 
gious endowments.” An elaborate argument was 
advanced to the effect that though the Provincial 
Legislature may have the power to legislate 
in respect of institutions which were charitable 
and religious, it had no jurisdiction to legis¬ 
late in respect of purely religous institutions. 
The learned lower Court rejected this argument 
by interpreting the word ‘and’ occurring in the 
said item as equivalent to ‘or’. This argument 
was however rightly given up in this appeal. 
Item 34 of List IT. came up for interpretation 
before the Federal Court in Manikkasundara 
Bhattar v. R. S. Nayudu , A. I. R. (34) 1947 F. C. 
1: (I. L. R. (1946) Kar. F. c. 27) where it was 
held that the expression ‘charities' was used in 
its most comprehensive sense and that it would 
include institutions which were of a purely reli¬ 
gious character also. This point is thus concluded 
by the decision of the Federal Court. 

[ 4 ] Before discussing the legal questions invol¬ 
ved in this appeal I may briefly describe the salient 
features of the impugned Act. The preamble says 
that the objection of the Act is “to provide for 


the better administration and governance of cer¬ 
tain Hindu religious endowments.” Public tem¬ 
ples and Maths were brought within the scope of 
the Act and all the properties/ belonging to or 
given or endowed for the support of Maths or 
temples were defined a3 ‘religious endowment’ 
or ‘endowment*. The extent clause (s. 2 (a)) made 
it however clear that the Act extended to the 
whble of what was then known as the Province 
of Orissa and that it applied only to Hindu publio 
religious endowments. A statutory authority de¬ 
signated as ‘Commissioner of Hindu Religious 
Endowments’ (hereinafter referred to' as the 
Commissioner) was constituted for the purpose 
of exercising general superintendence over all 
religious endowments and to secure the pro¬ 
per working of the Act. But his actions were 
subject to the general control of the Provincial 
Government and he himself was required to be a 
member of either the Judicial or the Executive 
Service of the Province. There are several provi¬ 
sions dealing with the nature of the control to be 
exercised by the Commissioner over Maths and 
temples and it is unnecessary to refer to them in 
detail. In ch. VIII of the Act, the finacial pro¬ 
visions (Ss. 49, 50 and 51) were inserted and these 
provisions have been the main target of attack. I 
may quote sub-s. (l) of S. 49 which is the main 
charging provision in the whole Act. 

“49 (1). Every math or temple and every specific 
endowment attached to a math or temple the annual 
income whereof exceeds Rs. 250 shall, for meeting the 
expenses of the Commissioner and the officers and 
servants working under him, pay annually a contribu¬ 
tion at the following rates: 

(a) at per cent of the annual income when it 

exceeds Rs. 250 but not Rs. 2,000; 

(b) at 2 per cent of the annual income when it 

exceeds Rs. 2,000 but not Rs. 5,000; and 

(c) at 3 per cent of the annual income when it 

exceeds Rs. 5,000. 

Explanation’. — A math or temple or a specific endow¬ 
ment attached to a math or temple, the annual income 
whereof does not exceed Rs. 250 shall not be liable to 
pay any contribution for meeting the expenses of the 
Commissioner: 

Provided that the Provincial Government may, for 
special reasons, increase or decroase the rates of contri¬ 
bution payable under this sub-section as they deem fit. 

[5] Section 50 says that a fund shall be consti¬ 
tuted by the contributions received under S. 49 
and the grants or loans that may be made by the 
Government bo that fund. 

[6] Section 51 describes in detail the procedure 
for the realisation of such contributions under 
the certificate procedure as if they were arrears 
of land revenue. 

[ 7 ] It will thus be seen that the entire scheme 
of the Act wa3 to vest the general control and 
superintendence over the religious endowments 
of Maths and temples in the Commissioner and 
to confer on him certain powers with a view to 
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enable him to exercise effective control over the 
Irastees of the Maths and temples. Though the 
Act requires that the Commissioner should be a 
member of the Provincial Judicial or Executive 
"Service and though his actions are subject to the 
general control of the Provincial Government 
fl. 8 (i), the Legislature did not intend that he 
should act as a mere agent of the Government. On 
the contrary, the Legislature scrupulously re¬ 
trained from conferring on the Government direct 
control over the maths and temples and vested 
the same in a separate statutory authority with 
•well defined statutory powers For the purpose 
of meeting the expenses of the Commissioner and 
his staff, every math and temple was required to 
pay an annual contribution at a rate which was 
fixed at Borne percentage of its annual income. 
The method of fixing the contribution was un¬ 
doubtedly very similar to that followed in asses. 
«ing income-tax. There is a minimum of Rs 260 
and as regards income above that limit a graduat¬ 
ed scale has been followed and the percentage of 
the income required as contribution varies with 
the amount of the income. It is an unchalleng¬ 
ed fact that the income of several maths and 
temples in the Province is derived not only from 
the landed properties but also from other sources 
such as receipts from investments, donations 
given by disciples and worshippers, income from 
urban properties, 6tc. The Rules framed under 
the Act (see R. 160 of the 0 II. R E. Rules) recog¬ 
nise income from such sources. 

[8] Mr Basu on behalf of the appellant 
challenged the validity of the Act on the fblow¬ 
ing grounds; (l) The charging section is ultra 
vires because it is, in essence, a tax on income 
and as such is relatable to item 51 of List I of 
Sch VII (except of course in respect of agri¬ 
cultural income) which is exclusively within the 
legislative competence of the Dominion Legisla¬ 
ture (S. 100 (l), Constitution Act). (2) If the 
charging section is severed from the other 
provisions of the Act, it cannot bo reasonably 
held that the Legislature would have enacted 
the impugned Act in its truncated form. (3) The 
impugned Act has no force outside the Province 
and consequently it cannot be operative in res- 
pect of the endowments situated outside the 
territorial of the Province of Orissa. 

[9] The Advocato-General's main contention 
is that the charging provision (S. 49 (l)) is relatable 
to item 54 road with item 34 of List II being in 
the nature of fees for tho purpose of administer¬ 
ing the said Act and as 3uch within the legisla¬ 
tive competence of the Orissa Legislature. 

[ 10 ] Therefore the main point of controversy 
is narrowed down to one question, namely, 
whether 9 49 (l) of the impugned Act is relatable 
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to item 54 read with'item 34 of Li9t II or to 
item 54 of List I. 

[ll] The principles to be followed in inter¬ 
preting the Constitution Act, especially wnen 
there is some kind of overlapping between the 
powers of the Dominion Legislature and the 
powers of the Provincial Legislature, have been 
laid down in Subrahmanyam Ghettiar v Muttu - 
swcimi Goundan , A. I. k Ls) 1941 F. c. 47 : 
(I L R. (1941) Kar. F G. 25) and reiterated in 

Balia Ram v. The Province of East Punjab, 

A. I/R. (36) 1949 F. C. 81 : (1948 F C. P. 207), 
following several decisions of the Privy Council 
the latest of which is Pra Julia Kumar Mnklierjee 
v. Bank of Commerce Ltd , Khulna , a. I. R. 134) 
1947 P. C. CO : (74 I. A 23 P c ) Since the deci. 
sion of Lord Watson in Union Colliery v. 
Bryden . 1899 A. C 580 : (68 L. J. P. O 118), it 
has been repeatedly laid down by the Privy 
Council that the ‘pith and substance’ of an 
impugned Statute should be considered with a 
view to determine whether it i3 within the legis¬ 
lative competence of a Legislature Gwyer C. J. 
in Subrahmanyam Chettiar v. Muttuswami , 
A. I. R. (28) 1911 F. C 47 at p. 51, has refer¬ 
red to these decisions an-1 pointed out that for 
the purpose of determining whether the impugned 
Statute i3 legislation with respect to matters in 
List I or List II of Sch VII. its pith and sub¬ 
stance or true nature and character should be 
ascertained. To a similar effect is the following 
observations of tho Privy Council in Governor 
General in Council v. Province of Madras , 
A. I. R (32) 1915 P. C. 98 : (I. L. R. (1945) Kar. 
P. C. 153) 

‘'For iu a Foleral constitution, in which there is a 
division of legislative powers between Central and Pro¬ 
vincial Legislatures, it apuears to be inevitable that 
controversy should arise whether one or other Legis¬ 
lature is not exceeding it3 own, and encroaching on tho 
other’s constitutional legislative power, and in such a 
controversy apply in the present case, that it is not tho 
name of the tax hut its roa! natur*- its ‘pith and nubs- 
tance’ as it his sometimes been said, which must deter¬ 
mine into what category it falls.’ 

The samo principle w ? a9 reiterated in Prnfulla 
Kumar v. Bank of Commerce Ltd, Khulna , 
A. I. R. (34) 1947 p. C. 60 : (74 i. A. 23), in the well- 
known case dealing with th3 Moneylenders 
Act9 of the various Provinces. 

[12] Judged by this principle, it appears that 
the pith and substance of the impugned provision 
(S. 49 (l)) i3 the raising of money for the sole 
purpose of ‘meeting tho expenses of the Com- 
miS3t >ner, and officers and servants working 
under him’. It is tru9 that in assessing the con¬ 
tribution on every institution the method of 
assessment followed by the Income-tax autho¬ 
rities has been adopted. But as has been pointed 
out in Byramjee Jeejeebhoy v. Province of 
Bombay, A. I. R. (27) 1940 Bom. 05 at p. 70: 
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(I. L. R. (1940) Bom. 68<F. B.), the method of. 
assessment or the machinery for collection do 
nob determine the nature of the levy. Similarly, 
the fact that a graduated form of levy is exact¬ 
ed does not necessarily make it income-tax 
(page 73 ibid). The impugned provision undoubt¬ 
edly provides that a certain percentage of the in¬ 
come should be the basis of assessing the 
contribution and authorises the Provincial 
Government to increase or decrease the rate of 
contribution. But the Provincial Government’s 
discretion is not entirely unfettered; because the 
words ‘for meeting the expenses of the Com¬ 
missioner and officers and servants working 
under him* occurring in that aection completely 
fetter the power of the Government. That is to 
say, the Government cannot enhance the rate so 
as to collect by way of contribution, a sum in 
excess of the expenses of the Commissioner and 
his staff. There is no provision in the Act from 
which it can he reasonably inferred that the 
Legislature contemplated that there would be 
any sum in excess of the expenses of the com- 
missioner and his staff, or else that the excess 
Bhould be diverted to the general revenues On 
the other hand, the Legislature seems to have 
thought that the total sum realised from such 
contributions may not suffice to meet the 
expenses of the commissioner and hence in S. 50 
authorised the Government to give grants or 
loan3 and even fixed a statutory minimum for 
such grants and loans. A fair reading of s. 60 of 
that Act would indicate that the Legislature 
intended that there should be a separate fund 
distinct from the general revenues of the Pro¬ 
vince. The conclusion seem3 irresistible that 
though the Provincial Government may make 
grants to the fund they have no authority to 
utilise any sum out of the fund for any purpose 
other than that of meeting the expenses of the 
Commissioner and his staff. 

[13] Thi3 leads to the next question as to 
whether a levy imposed on a limited class of 
persons for the sole purpose of meeting the 
expenditure incurred in administering a special 
Act applicable to them, is a ‘ tax ’ or a ‘ fee 
If it be held to be a fee then the impugned 
provision would undoubtedly be relatable to 
items 54 and 34 of List II. The answer to this 
question depends on ascertaining what Parlia¬ 
ment meant by the expression * fee * occurring 
in item 54 of List II. The same expression 
occurs in item 69 of List I and item 36 of List 
III. The expressions ‘taxes’, ‘duties’ and ‘cesses* 
also occur iu several items and the question 
arises as to whether the Parliament intended 
that each of these expressions should Lave a 
different ^ meaning. Section 311 ( 2 ) says that 
Taxation’ includes the imposition of any tax or 


impost whether general, local or special ancE 
* tax * shall be construed accordingly. In> 
view of this wide definition, 1 duties* and * cess r 
would undoubtedly be ‘ taxes ' but 1 fees * seem, 
to stand on a different footing. Though 1 fees * 
have nowhere been defined in the Government 
of India Act, in sub-s. ( 2 ) of S. 37 and subs. (2> 
of S. 82 it is clearly indicated that fees for 
license or fees for services rendered should nob 
be deemed to be taxes and any Bill containing; 
provision for the payment of such fees woulcl 
not be a taxing Bill for the purpose of follow- 
ing the special procedure prescribed in sub-s. (1>- 
of both those sections. 

[ 14 ] For the purpose of ascertaining the 
essential distinction between ‘ fees ’ and 1 taxes P 
it i3 useful to examine the view’s put forward^ 
by eminent writers on Public Finance. As point¬ 
ed out by the Earl of Selborne in Attorney- 
General for Quebec v. Reed, (1885) 10 a. c. 141: 
(64 L. J. p. c. 12) 

“those words nmet be understood with some reference 
to the common understanding of them which prevailed 
among those who had treated more or less scientifically 
such eubjecls before the Act was passed.” 

(See In re C. P . & Berar Sales of Motor Spirit 
and Lubricants Taxation Act % A. I. K. (26) 1935 
F. C. 1 at p. 35 : (I. L. R. (1939) Kar. 6), for the 
value to bo attached to the definitions given by 
eminent text book writers). In Findley Shirras 
' Science of Public Finance * occurs the follow¬ 
ing significant passage: 

“ Taxes are compulaory contributions to public 
authorities to meet the general expenses of Government 
which havo been incurred for the public good and 
without reference to special benefits. Fees are payments 
primarily in the public interest for special services- 
which people must accept whether willingly or not; 

.Fees are for governmental services, while 

prices are for services of a business character. They 
differ also from taxes in that thay are payments for 
special benefits enjoyed by the payer, while taxes are 
for general benefits, expenses which are laid, as Adam 
Smith say, ‘ for the benefit of the whole scciety \ The 
essence of a tax is the absence of quid pro quo between 
the tax prayer and the public authority. Fees iu Adana. 
Smith's words are ‘particular contributions (as opposed 
to general contributions) by persons who give occasion 
to this expense’. Fees are undoubtedly co-ordinate 
with taxes, and are sometimes grouped under the main 
head tax revenue, just as fee3 are grouped under non¬ 
tax revenue. It is indeed sometimes difficult to draw 
a clear line of distinction between taxes and fees.” 

[15] Iu chapter XI of the Report of the Indian 
Taxation Enquiry Committee 1924-25, Vol. I» 
there is an interesting discussion regarding this 
subject. Though fees may in some instances^ 
tend to become taxes, and though both of them- 
may have two essential characteristics of being 
compulsory contributions levied from a section of 
the people for public purposes, yet there is a well- 
recognised distinction between the two. Taxes 
are primarily impjosed for revenue purposes, 
whereas fees are levied either for administrative-- 
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purposes such as meeting the expenditure incur¬ 
red in carrying into effect any statute, or for 
benefits conferred * on the persons from whom 
the money is realised. If the amount of fee 
levied is disproportionate to the cost of admi¬ 
nistering a statute, the taxing element pre¬ 
dominates and such fee may become tax. Such 
fee may be realised either in the form of a 
specified amount for the giant of a license (if the 
statute authorises the issue of licenses for ad¬ 
ministering the same) or else it may be in the 
form of a certain percentage of the income of 
those persons whom the statute purports to con¬ 
trol. But so long as the object is not to raise 
money for revenue purposes, a ‘fee * cannot 
become an ‘ income-tax * merely because it is 
assessed at a certain percentage of the income. 
Formerly a ‘fee’ was limited to a payment 
made in return for a specific benefit received, 
but in modern times that expression has been 
given a wider connotation so as to include pay¬ 
ments made for meeting the expenses of the 
officers and staff engaged in administering a 
statute or in controlling any trade or occupation 
even though there may not be any direct benefit 
to the payer. Indeed, in many instances such 
administrative control may be extremely irk¬ 
some to the person who is compelled to pay the 
fee; and ic cannot be said that the public ser¬ 
vants engaged in such administrative control 
are rendering any specific service to anyone. It 
was argued that the Commissioner and his staff 
were not rendering any service to the Mabants 
and trustees of the maths and temples. This 
may be so, but as the object of the impugned 
Act is to provide for the better administration 
and governance or the maths and temples, the 
service of the Commissioner and his staff must 
be deemed to te for the benefit of the religious 
endowments and it is not open to a law Court 
to enter into an investigation as to whether the 

Commissioner is, in fact, rendering any such 
service. 

[iGl The legislative practice of the Parliament 
also throws light on the point at issue. As point¬ 
ed out by Lord Macmillan in Croft v. Dunphy , 

1933 A. C. 156 at p. 165 1 (A. I. R. (20) 1933 P. C.' 
16) : 

“When a power is conferred to legislate on a parti¬ 
cular topic it ia important, in determining the scope of 
the power, to have regard to what is ordinarily treated 
aa embraced within that topio in legislative practice 
and particularly in the legislative practice of the Stato 
which has conferred the power.” 

[17] Ibis was reiterated by Lord Uthwatt 
in Wallace Brothers & Co., Ltd. v. Commit - 
sioner of Income tax, Bombay , 1918 F. u. R. l 
at p. 16 : (A. I. R. (35) 1948 p. c. 118 ), where 
after quoting the said observation of Lord Mac- 
millan he observed : 


‘The point of the reference 13 emphatically not to 
seek a pattern to which a due exercise of the power 
must conform. The object is to ascertain the general 
conception involved in the words used in the enabling 
Act.” 6 

[18] An idea as to what the Parliament con¬ 
sidered to be ‘ fee ’ as distinct from ' tax * will 
be found from a study of the Parliamentary 
Legislative Procedure described at pp. 744 , 745 , 
749 and 767 of May’s Parliamentary Practice, 
Edn. 14 . There, it has been pointed out that 
Bills dealing with taxation matters have a 
special procedure of their own ; they have to be 
initiated in the form of a resolution moved 
in the Committee of Ways and Means by a 
Minister of the Crown. But Bills dealing with 
payments for services rendered by departments 
of State imposed in the fcrrm of licences are not 
regarded as taxing Bills unless the proceeds are 
payable into the Exchequer. Thus the Dye - 
stuffs (Impost Regulation) Act , 1920 (10 and 
11 Geo. V , Chap. 77) did not pass through the 
Parliament as a taxing Bill because the fee 
permitted to be levied under that Act was limit¬ 
ed to the purpose of providing for the expenses 
of the Board ” in carrying that Act into execu¬ 
tion. On the contrary the Whaling Industry 
(Regulation) Act , 1931 (21 and 25 Geo. V, 
Chap. 49) was passed by the Parliament as a 
taxing Bill, because, though it provided for the 
issue of licenses on payment of fees (3. 5 ( 2 ) ) 
the charges for the fee3 were very high and 
moreover the fees levied under that Act were 
payable into the Exchequer (3. ic) (see p. 749 of 
May’s Parliamentary Practice, 24th Edition.) 
The House of Commons carried the distinction 
between two expressions so far as to permit the 
House of Lords to initiate legislation or to 
amend Bills dealing with imposition of fees and 
penalties only, whereas the Commons have 
always zealously claimed the exclusive right of 
legislation over charges imposed on the people 
(Standing Order No. 44 of the House of 
Commons (Public Business) 1936). What the 
Commons meant by the expression 'fees’ will be 
clear from the following passage taken from 
IIalsburys Laws of England, 2nd Edn., vol. 24 

at p 26G : 

“Such fees are imposed in respect of benefit taken or 

servico rendered under tho Act and in order to the 

execution of the Act, and are not made payable into 

the Treasury or Exchequer or in aid of tho publio 

revenue and do not form the ground of public account¬ 
ing.” 

In this passage a clear distinction is made between 
‘benefits taken’ by the payer of the fees and 
service rendered’ by the person who collects the 
fees and the definition of the expression is made 
applicable to both. That is to say there may be 
instances of services rendered by public officers 
without there being a corresponding benefit to 
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the payer of the fees. The word ‘service’ is 
obviously used in this passage in its broad sense 
us including the offbial duties performed by an 
officer engaged in administering a statute. 

[19] An examination of the provision of the 
Government of India Act of 1919 or the Rules 
framed thereunder does not indicate any con- 
trary view. On the contrary, in Sch. il, of the 
Schedules Taxes Rules framed under that Act the 
expression ‘tax* was given a wide definition so as 
to include a fee’ also thereby indicating that but 
for this inclusive definition the two expressions 
would have had different meanings. 

[20l From the foregoing discussion the 
following conclusion emerges. Though in a broad 
sense a fee may also be an impost when it is m 
I the nature of a compulsory levy on certain 
classes of people, the Parliament has maintained 
a sharp distinction between ‘fees’ and ‘taxes’ in 
its legislative procedure. Where the imposition 
is in respect of the benefit taken by the person 
who i3 required to make the contribution or else 
where the imposition is for the service rendered 
|by the authorities under an Act and for the pur¬ 
pose of execution of that Act and such contribu¬ 
tions are not credited into tho general revenues, 
they are not classified as taxes. The actual name 
'given to the lovy in a statute is immaterial 
The purpose for which the levy is collected, the 
amount so collected (whether unduly high or 
otherwise) and the fund to which the levy is 
credited (whether to the general revenues or in 
a separate fund) tbe3o are material factors in 
determining whether the levy is a ‘tax’ or a ‘fee . 
Apparently it was this distinction which the 
Parliament imported into the Government of 
India Act also and the provisions of sub s. (2) 
of S 82 and sub-s. (2) of S. 3i bring out the dig 
tinction though they do not seem to be exhaustive 
of what w T as meant by the expression ‘tees’. 

[21] If S. 47 of the impugned Act i3 carefully 
scrutinised in the light of the Parliamentary 
legislative practi e, there seems to be no doubt 
that the contribution referred to in that section 
is a fee and not a tax As already pointed out 
nothing out of the contribution can go to the 
general revenues of the Province. Tho purpose 
for which the contribution can bo levied is 
strictly circumscribed by the Act itself to meet 
•the expenses of the Commissioner and hi 3 staff 
iwhose sole duty is to administer the Act and 
Imake it effective. The mere fact that the Act 
• does not provide for the collection of fees by 
the issue of licenses (as is usually provided in 
statutes dealing with fees) and provides for the 
imposition of the levy in accordance with the 
method adopted in collecting income tax, cannot 
alter the true nature or the levy if the tests laid 
down in the preceding paragraph are applied. I 


■would therefore hold that it is not a tax at all 
and consequently it cannot be relafcable to 
Item 54 of List I. 

[22] Mr. Basu’s main contention on this point 
was that the contribution was in the nature of a 
compulsory levy and as such was a tax. Id sup¬ 
port of his argument he relied on City of Hali¬ 
fax v. Nova Scotia Car Works Ltd., 1914 A.c. 
992: (A.I R. (l) 1914 P. o. 227 (2)). Though there isi 
no doubt that compulsion i3 the essence of a tax, 
it cannot be said th it it distinguishes a tax from 
a fee. Even in a fee there may be compulsion 
especially against those classes of persons over 
whom the Act sanctioning the levy of fees imposes 
control. In Attorney General for Canada v. 
Attorney General for Ontario , 1937 A. 0. 355 at 
p. 30G (A I. R. (24) 1937 P C. 89), Lord Atkin 
left open tho question as to whether a levy was 
a tax merely because of the compulsion applied 
iD realising the same. To quote his words : 

“Whether in such an Act as the present compulsion 
applied to an employed person to make a contribution 
to an insurance fund out cf which he will receive 
benefit for a period proportionate to ike number of his 
contributions is in fact taxation it is not necessary 
finally to decide.” 

123] Mr. Basu then relied on In re A refer¬ 
ence under the Government of Ire and Act, 
19V0 and S. 3 , Finance Act (Northern Ireland) 
1934, (193G) a. c. 352 But that decision is of no 
help in deciding the main question in the present 
case. There the solo question was whether a con- 
trubution levied in Northern Ireland by the 
Council of every County and County Borough 
to meet the cost of educational services was 
income tax or not. That contribution was pay¬ 
able into the Exchequer as public revenue and 
this made it clear that it was a tax and not a 
fee. Lastly I may refer to Lower Mainland 
Dairy Products Sales Adjusiment Committee 
v. Crystal Dairy Ltd., 1933 A. C. 1GS : (102 
L. J p. c. 17) on which also Mr. Basu has 
placed much reliance. Tho facts of that case 
are as follows : In British Columbia, the Pro¬ 
vincial Legislature passed an Act known as the 
Dairy Products Sales Adjustments Act, 1920 
authorising the appointment of an Adjustment 
Committee in a district of dairy farmers. The 
farmers were required to pay to the Committee 
a levy assessed according to the quantity of 
fluid milk sold. Thi3 levy was known as 'adjust¬ 
ment levy’ and it was apportioned by the Com¬ 
mittee emongst those farmers who had sold only 
milk products. The expenses of the Committee 
were met by a compulsory levy from the farmers 
known as 'expenses levy’. It was held that the 
adjustment levy was clearly a tax because it was 
compulsorily imposed by a statutory committee 
for a public purpose. It was also held that the 
'expenses levy’ was also a tax being ancillary to 
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the adjustment levy. It is difficult to say if their 
Lordships would have held ‘expunges levy* alone 
to be a tax if that Act had not authorised the 
imposition of any other levy. In such a case it 
might have been contended with some force 
that the expenses levy being solely intended 
to cover the expenses of the Committee which 
was constituted for administering the Act 
was not 'a tax’ as ordinarily understood. But in 
that particular case, the main levy was the ad- 
justment levy which undoubtedly cannot be 
regarded aB ‘fee* by any stretch of imagination. 
As expenses levy was held to be ancillary to the 
adjustment levy, it was not dealt with separately. 
Apart from this distinguishing feature, decisions 
based on the construction of the British North 
America Act, 1867, cannot be applied without 
some qualification, in interpreting the Govern- 
ment of India Act, 1935. In the former Act Ss. 91 
and 92 contain a full list of the subjects over 
which the Dominion Parliament and the Provin¬ 
cial Legislature have respective powers of legis¬ 
lation. Significantly, there is no item relating to 
‘fers* in the list, whereas in the Government of 
Ind'a Act, in every list a separate item was ex¬ 
pressly inserted dealing with fees. Item 9 in 
8. 92, B. N A. Act. 1867 says : 

“Shop3, Saloon, Tavern, Auctioneer and other licences 
in order to the raising of a revenue for Provincial, 
Local or Municipal purposes.” 

The words italicised show that the framers of 
that Act intended that any fee that may be im¬ 
posed by issuing licenses may be for revenue 
purposes, thereby expressly removing by the 
statute itself the essential distinction between a 
fee and a tax. This was perhaps the main reason 
for Lord Atkin’s observations in George Wallcem 
v. L. M. D. P . Board , A. I. R. (26) 1939 p c. 
36 at p. 38 : (180 I. C. 53S) to the following 
effect : 

"If licenses are granted it appear to be no objection 
that fees should bo charged in order either to defray the 
costs of administering the local regulation or to Increase 
the general funds of the province or for both purposes. 
The object svoold appear to be in such a case to raise 
a revenue for either local or provincial purposes.” 

[2-i] This decision is therefore based on the 
express provisions found in item 9 of S 92 B. N. 
A. Act and cannot be an authority for the view 
that in the Government of India Act, 1935 also 
(where there are express provisions indicating a 
contrary view) a ‘fee’ may be raised for revenue 
purposes or else that it is not distinguishable 
from a ‘tax.’ 

[25] The second point of Mr Basu must fail in 
view of my decision that 9 49 (l) of the impugned 
Act is not ultra vires but i3 relatable exclusively 
to items in tbo Provincial Legislative List. The 
question about the applicability of the doctrine 
of severability need not be discussed here. 


f26) The third point of Mr. Basu aLo appears 
to b9 without any substance. The impugned Act 
says clearly that it extends only to the whole of 
the Province of Orissa. Mr. Basu urged that the 
definition of the expression ‘religious endow¬ 
ments* in cl. (12) of s. 6 i3 wide enough to cover 
all properties of the maths and temples even 
though some of the properties may be located 
outside the Province. It appears that in the lower 
Court it was conceded by the Government of 
Orissa that math3 and temples have properties 
outside the Province. Mr. Basu’s main argument 
is that in view of the wide connotation given to 
the expression ‘religious endowments’ the Act 
purports to control the properties of the maths 
situate out3ide the Province also and that to the 
extent of its extra-territorial application, it is in¬ 
valid. In particular he referred to 8. 12 which 
requires every math and temple to maintain a 
register showing particulars of all properties of 
the temple. Ho also referred to S. 5S which 
requires the sanction of the Commissioner for any 
kind of transfer of the property of tho math or 
temple In my view, the question of extra-terri¬ 
torial application of the Act does not arise at all, 
The Provincial Legislature has obviously no 
jurisdiction to legislate in respect of properties 
outside its territorial limits (sees 99(1), Govern¬ 
ment of India Act) and the impugned Act does 
not purport to do so. The extent-clause of the 
Act says clearly that the Act extends to the whole 
of the Province of Orissa. Tbi3 clause would obvi¬ 
ously control S. 5S and the Commissioner’s sanc¬ 
tion may not be required in respect of transfers 
of property located out3ide the Province. But 
this does not mean that the income derived by 
the math or temple Irom properties situated 
outside the Province should not be taken into 
consideration for the purpose of levying contri- 
bution under S. 49 or else for tbo purpose of 
specification of the particulars under cl. (c) of 
sub-s. (1) of 8 12 . Once any income (which is mova -1 
ble property) of a math or temple 13 brought inside 
the Province from whatever source, it bee >mes 
property within the Province and a3 such within 
the scope of the impugned Act. Moreover, S. 12 of. 
the impugned Act is a provision which applies 
to the trustees of the maths and temples and re- 
quires them to enter some particulars in a pres¬ 
cribed register. It is, therefore, an enactment 
applicable to a person residing w’ithin the Pro- 
vinoo and the competence of the Provincial 
Legislature to legislate in respect of a person 
found with the Province admits of no doubt 
whatsoever. 

[27] I would therefore affirm the judgment of 
the lower Court and dismis3 the appeal with costs. 

[28j Das J.— I agree with my learned brother 
and should have been content with merely ex- 
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pressing my concurrence with his lucid judgment. 
Having regard, however, to the importance of 
tbo case and the points raised, it is right that I 

should give my reasons also for agreeing with 
his view. 

[29l The suit bus been brought for declaring 
that the Orissa Hindu Religious Endowments 
Act (Orissa Act, IV [4] of 1939) is ultra vires the 
Orissa Legislature. The plaint travels over a 
wide range of grounds for saying that the Act is 
ultra vires and refers to various sections of the 
Act for the purpose. In the issues, however, the 
question that was raised was not merely whether 
the Aot as a whole is ultra vires, but also that 
particular sections thereof are in any case ultra 
vires (see issue No. 7). Before us the argument 
is confined to 6s. 49, to, 51 and 24. In view 
of the recent Federal Court decision in Manikka - 
sundara B hat tar v. R. S. Nayudu. a. i r. ( 34 ) 
1947 F. c. 1 : (I. L. R. ( 1949 ) Kar. F. c. 27), the 
point that the subject-matter of the Act is not 
covered by item 34, List II of Sch. VII, Constitu¬ 
tion Act is no longer urged. The argument pressed 
before us is that Ss. 49, 50, 6t and 24 are ultra 
viies and if that is held to be so, the entire Act 
must be pronounced to be ultra vires. The argu¬ 
ment is put ingeniously as follows : 

[30] The Act is, as the preamble states, to 
provide for the better administration and gover- 
uance of certain Hindu Religious Endowments. 
The means by which that purpose is secured i 3 
by appointing a statutory authority in the person 
of a Commissioner under S. 7 of-fchs Act and by 
vesting in him various large supervisory and 
administrative powers over the endowments 
and by pioviding the funds for his functioning 
by means of 9 . 49 of the Act, and by providing 
compulsory audit, under 8. 21 and also provid¬ 
ing tor the payment of the auditor under 6. 24. 

It is, therefore, argued that if the charging 
sections, i. e., Ss. 49 and 24 are found to be ultra 
vires, the whole structure of the scheme of the 
Act which depends on finance for its functioning 
falls to the ground. Id, is admitted that this 
argument would depend upon whether or not 
the impugned sections are severable from the 
rest of the Act and whether the Act can be 
given effect to even if the impugned ssctions 
are found, to be ultra vires. It wa 3 further 
argued that in case it is found that the impugned 
sections are severable from the rest of the Act 
the appellants would be entitled at least to a 
declaration that the charging sections, namely 
Ss. 49, 50, 51 and 24 are ultra vires. ~' 

[31J The main attack is against 8. 41 of 
the Act which enjoins on Maths and temples 

payment of a contribution for meeting the ex¬ 
penses of the Commissioner and his staff. The 

contribution is on a basis of percentage of the 
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annual income of the institution. Under S. 24 , 
the audit feGs are also payable on a basis not 
exceeding a certain percentage of income of the 
institution. These payments which are compul- 
sory in nature and are calculated with reference 
to income, id is urged, amount to income, 
tax, falling under item 54, List II of Bch. VII of 
the Constitution Act and accordingly the sections 
imposing them are said to be ultra vires the 
provincial legislature. The argument and the 
discussion ha3 been mostly confined to S. 49, 
since the same considerations apply to s. 24 and 
Ss. 50 and 51 aro merely consequential. 

[32] Thero can be no doubt that the levy, 
under s. 49, in accordance with the statutory 
rules framed for the purpose, i 3 based on in¬ 
come and to a substantial extent is analogous 
to income-tax. But is it a tax on income as con¬ 
templated by item 54 of List II. 

[ 33 ] We have not been shown n,ny definite 
or clear authority which indicates the distinction 
between a tax and a fee. It ba3 been urged that 
compulsion is the essence of a tax while an ele¬ 
ment of option is inherent in a fee. The fees, 
levied under various Acts-such as Births and 
Deaths Registration Act, Electricity Act, Forest 
Act, Companies Act and under the licensing 
provisions of various Acts, have been instanced 
as also the fees referred to in the English Fees 
Increase Act (13 George V, chaper IV) to show 
that such fees are payable only if the individual 
takes the benefit or obtains the service. In sup¬ 
port of the view that compulsion is the essence 
of taxation, learned counsel for the appellants 
cites the cases in City of Halifax v. Nova Scotia 
Car Works Ltd , 1914 a. c. 992 : (a.I.r. (1) 1914 
l J c. 227 ( 2 )); Lower Mainland Dairy Products 
Sales Adjustment Committee v. Crystal Dairy 
Ltd ., 1933 A c. 168: (102 L. J. p. c. 17) and Re - 
ference under the Government of Ireland Act, 
1920 and S . 3, Finance Act, (Norther a Ireland , 
1934 \ 1936 a. C. 352. These cases while no doubt 
showing that compulsion is an essential feature 
of taxation, do not show that it ig its distin¬ 
guishing feature. In one sense in all levies un¬ 
der legislative or State authority there is an 

element of compulsion at one stage" or other. We 
have therefore to look elsewhere for the distin¬ 
guishing feature. My learned brother has poin¬ 
ted out how the word “fee ’ i 3 understood in 
parliamentary practice a3 appears from Order 
No. 44 of the House of Commons, Standing 
Orders relating to Public Business. (See May on 
Parliamentary Practice, Appendix, P. 1007 ). 
ibis standing order refers to 

Fees imposed in respect of benefit taken or service 
rendered under the Act, and in order to the execution 
of the Act, aDd not made payable into the Treasury or 
Exchequer, or in aid of the public revenue”. 
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While this statement may or any not be com¬ 
plete or exhaustive as a definition of “fee" it 
appears clearly to show that where a levy is: 
<1) for benefit taken or service rendered under 
an Act; ( 2 ) in order to the execution of the 
Act; (3) and not in aid of the public revenue, it 
is certainly not a tax and can be designated as 
a fee. 

[34] That a similar distinction has been main¬ 
tained in the Constitution Act between a tax 
and a fee i3 indicated by the provisions of the 
analogous S. 82 thereof. The Constitution Act 
maintains distinction between the powers of 
•Legislative Councils and Legislative Assemblies 
in regard to financial measures analogous to what 
exists between the House of Lords and the House 
of Commons. It i3 provided that certain speci¬ 
fied financial measures cannot be introduced 
in the Legislative Council, but that a bill 
or amendment which provides for “payment 
of fee3 for services rendered” is not to fall 
'within the prohibition. There can be no doubt 
that the word “fees” as used in this S. 82 can 
^be legitimately understood in the sense in which 
it has been ussd in Order No.'44 of the Standing 
Orders of the House of Commons. In this con- 
Election, the antithesis between the phrases “bene¬ 
fits taken” and “services rendered” in Order 
No. 44 may be noticed. The former refers to 
something which depends on the option of the 
person charged while the latter is wide enough 
to include a service imposed irrespective of the 
wishes of the person charged. There is no 
season why the word “fees” when used in item 
64 of LiBt II of sob. vil should not be under- 
stood in the same sense as in S. 82. 

[35l That a levy to raise a special fund for 
a special purpose need nob be a tax is indicated 
in Attorney General for Quebec v. Walter Reed , 
<1885) 10 A. C. 141 at pp. 144. 145: (54 L. J. P. C. 

22) wherein their Lordships of the Judicial Com¬ 
mittee say : 

“It ia not necessary for their Lordships to deter¬ 
mine whether, if a special fund had been oreated by a 
■provincial Aot for the maintenance of the administra¬ 
tion of justice in the provincial Couc's, raised for that 
purpose, appropriated to that purpose, and not avail¬ 
able as general revenue for general provincial purposes, 
in that case the limitation to direct taxation would 
still have been applicable.” 

[3G) The question in the case was whether 
Certain stamp duties collected in connection 
with administration of justice wore direct or 
indirect taxation. Their Lordships came to the 
conclusion that it w r as an indirect levy and 
felt no doubt that it was an indirect tax owing 
to the absence of the above features. This is no 
doubt not a direct deoision that such a levy is a 

fee, but is an indication in support of the above 
view. 


[37] Learned counsel for appellants, however, 
urges that even 30 the word “fee” is related to 
the rendering of services, and that under the 
impugned Act, there are no services rendered 
to the various persons from whom the levies are 
made. This argument has however no force. 
As pointed out by my learned brother the con¬ 
cept of services by Government has undergone 
vast changes in modern times. The function of 
the State has ceased to be that of merely main¬ 
taining law and order and providing optional 
services. The care of the w 7 ell-being of the pub¬ 
lic has become a normal function of the State. 
All administrative control undertaken and exer¬ 
cised for the benefit of the public or of sections 
thereof is “service rendered” by the State. It is 
the sine qua non of such services undertaken in 
public interests that, where necessary, it i3 inde- • 
pendent of the option of the individual concerned. 
It thus appears to me that the true distinction 
between a tax and a fee is not “compulsion” as 
the learned advocate for the appellant contends, 
but the presence or absence of a “quid pro quo ” 
as pointed out by reputed economists like Adam 
Smith. In modern timeg the ' quid pro quo ’ has 
ceased to depend on the option of the individual. 
The basic idea that it is a quid pro quo is main¬ 
tained in that a fee is not to be raised for general 
revenue purposes but only for a specified purpose, 
such as the administration of a particular Act 
enacted for public benefit and is to be limited to 
the finance required for the purpose. That fees 
are sometimes raised as part of general revenues 
such as “court-fee9 or that taxation as defined 
in S. 311 (2) inclusive of special imposts, does net 
affect the question how the word “fee” i 3 to be 
normally understood. 

[38] In the present instance, S. 49 of the impug¬ 
ned Act does not use the word “fee”, but it clearly 
specifies the levy as an annual contribution for 
meeting the expenses of the Commissioner and 
the officers and servants working under him. It 
is of course required for the special purpose of 
administering the Act. It i3 not made part of the 
general provincial revenues as appears from S. 50. 
Under that section, the Government not only 
makes grants, but also grants loan3. If the en¬ 
dowment funds were a part of the general exche. 
quer, there could be no question of a loan by the 
Government to it. The section clearly says that 
the contributions received constitute a separate 
fund aod it is not suggested that it is in excess of 
the requirements. Indeed as pointed out by the 
learned District Judge towards the closing portion 
of hi a judgment (P. 42 of the printed paper book) 
the appellants themselves appear to have sugges¬ 
ted that the Endowments Otlico had been work¬ 
ing at a substantial deficit met by loans from 
the Government for the time being. The levy ia 
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clearly therefore not a tax. I have also no diffi¬ 
culty in thinking ihat the contribution is for 
services rendered. The legislature ha3 the right 
to think that the endowments w’hieh are within 
the scope of the Act require to be kept under 
effective administrative supervision to provide 
against mismanagem-nt. Such administration to 
provide against mismanagement would undoubt¬ 
edly constitute a service to the institutions ir¬ 
respective of the opposition of any or all of the 
present incumbents thereof. Indeed, even in 
the case of fees, which more clearly appear to be 
for the benefit of the individuals it will be found 
that the administrative control undertaken and 
the services rendered are as much in the larger 
public interests as in the interests of the indivi- 
dual. Even if therefore service and fl quicl pro 
■ quo ” are essential characteristics of a fee, the 
levy under s. 49 is a fee. It, therefore, appears 
to me to be clear that the levy contemplated by 
8. 49 is not a tax but a fee coming within item 54 
of List II 

[39] It is, however, urged that even though 
the contribution levied under S. 49 may be only 
a fee, under item 51, still it is a levy on income 
and encroaches on the field which has been spe¬ 
cifically preserved to the centre as its close pre¬ 
serve and i3 hence invalid Sections 13S, 141 and 
142 -a, Constitution Act are also pointed out in 
thi3 connection and it is said that to allow the 
Provinces to tap “income” as the source for levies 
of this kind would upset the basis for the statu¬ 
tory financial arrangements. It i3 further said 
that thi3 is not a case of a levy on Something 
else affecting income only in an indirect way or 
incidentally, but is a levy on income itself and 
on nothing else, though the field of its operation 
and the quantum imposed may be very limited. 
It is suggested that for the levies both under the 
Central Income-tax Act as aEo under s. 19 of the 
impugned Act, the centre is the same and only the 
circumferences different and that to allow the 
provinces to impose a levy under the name of a 
fee even for the limited purposes of raising an 
ear-marked fund for a provincial subject would 
in effect, result in imposing double income-tax 
on the individual affected. It is also said that to 
allow' the provinces to impose a levy on income 
under the name of a “fee” is to p*ermit by an 
indirect method, what is prohibited directly. 

[40] "While the argument is plausible, there 
are other considerations which must determine 
the question. In cases, where undoubtedly there 
is over-lapping, the validity or otherwise of an 
impugned provision is to be determined by deter¬ 
mining the true nature thereof, by its 1 pith and 
substance.” The ‘‘pith and substance” of a parti¬ 
cular impugned provision in an Act i 3 not to be 
determined by merely detaching it from the rest 


of the Act. The Act, in the present case, in it& 
mam content is admittedly within the compe¬ 
tence of the provincial legislature as relating to 
item 31 of List II Section 49 of the Act is not 
directly a measure of taxation, but is a levy for 
the specified purpose of the Act. It is, therefore, 
a mere ancillary provision for carrying out the 
Act Its validity must stand or fall with that of 
the mam provisions of the Act itself. 

[41] It haa been repeatedly held that where 
over-lappmg i3 incidental, validity is not affec¬ 
ted The question has been fully considered by 
their Lordships of the Juoicial Committee in Pra- 
fulla Kumar Mukherjeew. Bank of Commerce 
Ltd., Khulr.a, a. I. h. (34) 1947 P. C. CO at p. 65: 

(74 I.a 23 P.0 ,). Their Lordships say as follows: 

“The extent of the invasion by the provinces into 
eubjects enumeiated in the Federal List has to be coneP 
dered. No doubt it is an important matter, not, as their 
Lordships think, because the validity of au Act can be 
determined b} 7 discriminating between degrees of inva¬ 
sion, but for purposes of determiriDg what is the pith 
and substance oi the inuugmd Act. Its provisions may 
advance so far into Federal territory as to show that 
its true nature k not concerned with provincial matters, 
but tlie question is not bas it trespassed more or less, 
but is the trespass whatever it bo such as to show that 
the pith and substance of the impugned Act is not 
money-lending but promissory no'es or banking? Once 
that question is determined, tlie Act falls on one or 
other aide of the liia- and can be seen as valid or invalid 
according to its tine content.” 

[12* There can bo no reasonable doubt that 
whether the levy under the impugned S. 49, is 
called a fee or a tax, its encroachment into the 
field of income-tax, if any. ia only incidental and 
not direct. It does not cease to bo incidental for 
the reason that the entire field of its operation is 
“income” unlike as in the case cited above, Prn- 
f nil a Kumar y. Bank of Commerce , Ltd,, 

hllUina , A. [. R. (34) 1947 P. C. CO : (74 I. A. 23 
r. C.), where the encroachment is only partial 
and from a side. As pointed out by their Lord- 
ships in the above case the question is not “has 
it trespassed moio or hss.” The principle of “in¬ 
cidental” encroachment applies also where the 
encroachment is “ancillary \ This is clearly elu¬ 
cidated by their Lordships in tbo above case in 
the passage following the one above extracted, 
where they say : 

“This view places the precedence accorded to the 
three lists in its pn per per-p.ctive. No doubt, where 
they come in conflict. List I bas priority over Lists III 
and II and List III has priority over List II bun ’he 
question still remains, priority in what respect ? Does 
the priori:.' of the Federal ’Legislature prevent the 
Provinc al Legislature from dealing with any matter 
which may incidentally affect any iu m in its list cr in 
each case bas one to consider whit the substance of an 
Act is and, whatever it- ancillary effect, attribute it to 
the appropriate list according to its true character ? in 
their Lordships’ opinion the latter is the tiuo view.” 

[43] This 19 a clear enunciation of the prin¬ 
ciple that what is to be determined is whether 
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the purpose and effect of the impugned provision 
of the Act is direct or ancillary once the mein 
content of the Act is within the competence of 
the Legislature. The above Privy Council deci¬ 
sion has been noticed and expounded in a recent 
case in the Bombay High Court reported in 
Midchand Khundanmal Jagtiam v. Daman 
Hiralal Sliah t a. I R. (26) 1949 Bom. 197 at 
p. 200 (2) : (51 Bom. L. R. 86), where it is 
pointed out : 

“The main principle laid down in this case of the 
Privy Council is that the Provincial Legislature may 
deal wuh a federal subject if it is only an ancillary or 
incidental effect of the legislation provided that in 
substance it is dealing with a provincial subject.” 

[44] That the validity or otherwise of an 
ancillary provision must depend upon the true 
character of the main provision has been held 
in various cases. In Croft v. Dunphy , 1933 A. c. 
156 at p 168 : (A. I. R. (20) 1933 P. C. 16), the 
expenses levies (which probably were not open 
to objection otherwise) were pronounced invalid 
on the ground that it was ancillary to the main 
levy viz., adjustment levy which was held to be 
invalid. 

[45] In George Walkem Shannon v. L. AI. 
D. P. Board a. i. r. (26) 1939 p. o. 36 : (180 
I. C 538) the validity of the levy of a particular 
license-fee appears to have been upheld, inter 
alia , on the ground that it was ancillary to the 
main provisions of the Act. At page 88, their 
Lordships say : 

“If regulation of trade within the province ha3 to be 
held valid the ordinary method of regulating trade, i. e., 
by a system of licenses, must also be admissible 1 . ... if 
licenses are granted It appears to be no objection that 
fees should bo charged in order to defray the cost 9 of 
adminihtering the local regulation.” 

[46] In Lawson v. Interior Tree Fruit and 
Vegetable Committee, 1931-2 (Canada) D. L. R. 
193, the main provisions of the Produce Market¬ 
ing Act of British Columbia were held to bo 
invalid on the ground that in their operation 
they affect inter-provincial trade. The provi- 
eions in the Act relating to levies on marketed 
products were also accordingly held to b8 
involid on the ground that they were ancillary 
provisions though the view is indicated that they 
might by themselves have been valid [see p. 198 
of the report). 

[47] It is a significant feature of the three 
lists of Sch. 7, Constitution Act, that the last item 
of each list provides for the imposition of fees 
in respect of the subjects in that list. If it was 
meant to refer only to sources of taxation 
referred to in that very list, it is purposeless. It 
seems to me that it is meant to provide the 
power for an ancillary levy irrespective of the 
fact that the source may fall outside the parti- 
cular list and may touch the sources in tbe 


other lists. It could not have been contemplated 
that entirely new sources would be discovered. 

[48] I am therefore satisfied that S. 49 of 
the impugned Act being a provision merely 
ancillary to the main provisions of the Act 
which admittedly are intra vires , and its effect 
by way of encroachment, if any, on the field of 
income tax being incidental, the provision is 
fully within the competence of the Provincial 
Legislature and this applies also to the provi*j 
sions connected with S. 49 and to the analogous! 
provision in S. 24. In this context, it is not' 
without some significance that the actual ope- 
ration of the impugned levy is on a field which is 
wholly outside tbe actual operation of the Income- 
tax Act as at present. See s. 4 (3), Income-tax 
Act (which?) exempts income from religious 
endowments from taxation. It is also to be 
noted that the Central Legislature cannot touch 
a substantial portion of tho field of the operation 
of S. 49 which relates to income from agricul¬ 
tural lands. 

[49] The next contention of the learned coun¬ 
sel for the appellants that because the definition 
of the word “religious endowment, or endow¬ 
ment" in S G, sub-3. (12) comprises “all" pro¬ 
perty and the Act contains various provisions 
relating to such property and because at least 
some of the institutions within the scope of the 
Act have admittedly properties outside tho pro¬ 
vince and outside tho dominion, the Act ba 3 a 
necessary extra-territorial operation and is hence 
invalid, may be briefly dealt with. 

[50] As pointed out by my learned brother 
the Act has to be construed with reference to the 
competence of the Legislature and the extent 
clause in the Act, viz. S. 2 . In Macleod v. 
Attorney General for New South Wales , lSOi 
A. c. 455 : (CO L. J. p. o. 55), the words “whoso¬ 
ever and wheresoever" in a Provincial Act, were 
in spite of their generality, construed to refer 
only to those actually within the jurisdiction or 
the provinco and within its limits. 

[ 51 ] In Ike matter of Hindu Women s Rights 
to Property Act , J037 , A I.R. (28) 1941 F. c. 72 
at p. 76 ( 2 ) : (I. L. R. (1941) Ear. F C. 14$), 
their Lordships lay down that the Court is bound 
to construe the word ‘property" in tho Hindu 
Women’s Rights to Property Act a3 referring 
only to those forms of property with respect tc 
which tLe Legislature which enacted the Act 
was competent to legislate. It makes no differ¬ 
ence on principle that in this case the word used 
in the definition of endowment is “all’’ property 
and the question arises with reference to the 
extra-territorial situation of the property and 
not to the "form" of property. 

[52] Further, in British Columbia Electric 
By. Co,, Ltd. v. The King , a. I. r. ( 33 ) 1946 
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V. c. ISO at p. 1S5, tbeir Lordships of the Judi¬ 
cial Committee point- out that: 

‘‘A Legislature which pp.sses a law having extra¬ 
territorial operation may fin-1 that what it bag enacted 
cannot be directly enforced, bat the Act is not invalid 
on that account and the Courts of its country must 
enforce the law with the machinery available to them.” 

[5 0 In the present case, the question whether 
specific provisions of the Act which may have 
an extra-territorial operation in respect of pro¬ 
perty outside the province are effective in res¬ 
pect of such property, does not arise. That will 
have to he determined on the facts, when such 
crises. It is enough to say that this is not a 
ground for pronouncing the Act itself to be in¬ 
valid- I think it desirable also to say that even 
the question whether the levy under s. 49 can be 
made in respect of income of extra-provincial 
properties whether income 1ms been received in 
the proviuce is one that does not call for a deci¬ 
sion at present. When the question arises, it is 
n, matter for consideration whether “territorial 
-connexion”, of the person levied against, i3 not 
enough vide in Wallace Bros, d) Co., Ltd v. 
Commissioner of Income-tax , Bombay City 
and Bombay Suburban District , A. I. R. (35) 
1948 P. C. 118 at p. 120 : (75 I, A. 86 P. C.). 

[54] The only other question chat remains 
which ha3 been raised at the bar is that the 
impugned provisions of the Act are inseparable 
from the rest and if they are found to be invalid, 
the wrola Act is ultra vires. As pointed out by 
my learned brother in the view that we have 
taken this question does not call for decision. 
Since, however, the question has been raised the 
point may be briefly dealt with. 

[65] The argument is that the whole Act is 
ultra vires if the charging sections are ultra 
vires in as much as the charging sections are 
the foundation for the working of the Act. 
While no doubt it is necessary that for the 
working of an Act of this nature through the 

> j 


machinery of a Commissioner and his stall vested 
With large supervisory and administrative powers 
there should be finance it is not the essence of 
the scheme that the finance should be raised in 
tho particular way. Section 8, sub s. (2) of the 
Act provides that the Commissioner shall receive 
out of the funds of the endowments such salary 
as the Provincial Government may fix. From 
this general declaration it would follow, apart 
from anything else, that all the endowments 
which come within the purview of the Act are 
under a legal obligation jointly to contribute to 
the salary of the Commissioner. If there was no 
specific provision defining how the contribution 
was to be fixed and realised, the Courts, in a 
case of dispute, might have to determine it in 

and might well fix it on 
the basis of income. But it cannot be said that 


the working of the Act will be rendered impos¬ 
sible though it may become cumbersome. Sec¬ 
tion 8 provides no doubt, only for salary But 
it is a matter for consideration whether it should 
not he construed, if necessary, as wide enough 
to include his expenses inclusive of his establish¬ 
ment, But even if a limited interpretation of 
“salary” is adopted, it does not follow that the 
working of tho staff is necessarily hampered. 
Section 50 in providing for grants and loans by 
the Government compulsorily by the use of the 
word “Ehail” indicates that the ultimate respon¬ 
sibility for the finance is with the Government. 
Though no doubt S. 50 presupposes the existence 
of tho endowments fund, the power to make the 
grants 13 not dependent on it and in any case 
the contributions to the salary under S. 8, would 
in themselves constitute the nucleus of an 
“Endowment Fund.” 

[66] It cannot therefore be said that in the 
absence of the particular provision as to the 
quantum of levy of contributions unde” S 49, 
tho working of the entire Act is rendered impos¬ 
sible. It is no doubt true as found m the various 
cases to which our attention has been drawn that 
if some e:sential portions of an Act are found to 
be ultra vires , it cannot he said that the legis¬ 
lature would have maintained trie Act in its 
truncated form and that therefore the entire 
Act must be held to be ultra vires. The follow¬ 
ing cases ore cited in support of tho argument 
Attorney-General for Manitoba v. Attorney • 
General for Canada , 1925 a. C. 56l: (94 L J. P. C. 
146) and Attorney-General for Canaii v. 
Attorney General for Ontario , 1937 A. C. 355 : 
(A. I. R. (2l) 1937 P. C. 89). But this does not 
apply to a case whore as in this, the substantive 
provisions ot the Act and the machinery set up 
therefor are entirely within the competence of 
the legislature aud what ia attacked is merely 
the means of finding the expenses for its working. 
When it is found a3 in this case that indepen¬ 
dent of such provision, the intention of the Act 
is clear, that the endowments should contribute 
to the expenses in some measure and the Gov¬ 
ernment are also bound to make grants for the 
same, it must be hold that the charging sections 
are severable. It is sufficient to refer in this 
connection to the following cases. Toronto City 
Corporation v. York Corporation, 1938 a. C. 

415 : (107 L. J. p. c. 43) anil Attorney General 
of Alberta v. Attorney General of C-mada, 

A. I. R. (35) 1948 P. C. I .14 at p 109 : (52 
C. \V. N. 236 P. c.). All the contentions raised 
on behalf of the appellants therefore fail aod 
the appeal must be dismissed with costs. 

[57) By the Court — Since the question 
raised in this appeal is one of importance under 
the Government of India Act, a certificate will 
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issue under S. 205 of the said Act that the case 
involves a substantial question of law as to the 
interpretation of the Government of India Act, 

1935. 

R.G.D, Appeal dismissed• 
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Bay C. J. 

Indramoni Devi — Petitioner v. Raghu - 
*nath Bhanja Birabar Jagdeb and others — 
Opposite Party . 

Criminal Rovrt. No. 127 of 1919, Decided on lat 
September 1949, from order of Magistrate, First Class, 
Khurda, D/• 23rd February 1949. 

(a) Criminal P. C. (1893). S. 145 — Possession 
means actual possession — Mere attornment does 
not give possession. 

Possession within lha meaning of S. 145 is actual 
physioal possession and not notional possession. Mere 
attornment to person by tenant does cot give tbe for¬ 
mer possession, and does not dispossess another party, 
unless there has been delivery of crops by the tenant as 
ft result of the attornmeDt: 15 Cal. 527, Rcl. on. 

[Para 4] 

Annotation: (*46-Com.) Criminal P.C., S 145, N. 25. 

(b) Criminal P. C. (18981, S. 145 — “Continuous 
possession” eaning — Mexplained. 

Continuity of possession should be understood with 
reference to the object over which it is exercised. By 
-continuous possession is meant such possession which 
a party in possession may have occasion to exercise and 
has exercised and exeroise3 whenever and wherever 
he or she likes. [Para 4j 

Annotation: ('46-Com.) Criminal P. C , S. 145, N. 41. 

(c) Hindu law — Maintenance—Charge—Person 

inheriting estate cannot alienate the same, except 
^or pressing necessity to the estate, to the prejudice 
ol right of maintenance of the widow and daughters 
oi deceased last holder. [Para 3] 

O. C. Das ajid P. C. Chatterji — for Petitioner. 

13. N. Das and Q. B. Mohanty —for Opposite Party. 

Order. — The petition arises out of a proceed¬ 
ing under 8. 146, Crimiual P. C. The dispute 
relates to 32 acres and odd of lands being admit¬ 
tedly maintenance lands of one Rama Chandra 
Bidhar baoiant. Rama Chandra Bidhar Samant 
was tbe eon of Krishna Chandra Bhanja, pro¬ 
prietor of killa Iialdia within which the disput¬ 
ed lands are situate. Krishna Chandra had 
another son (Pitabas Bhanja) who being the elder 
succeeded, by the rule of primogeniture preva¬ 
lent in the family in matters of succession and 
inheritance, to the killa. According to the family 
-custom, Rama Chandra Bidhar Bam&nt got the 
disputed lands in lieu of the maintenance. The 
terms and conditions to which the maintenance 
grants are subject, as it appears from para 5 of 
the .provincial settlement report (an Exhibit), 
were that they would revert to the proprietor of 
the killa if tbe Biiaya (Rama Chandra, in this 
particular oase) became Nisantan (without i-sue). 
-lama Chandra died leaving behind Brajasunder 


Bidhar Samant his son and a widow (Indramoni 
Devi, the petitioner before us). This widow was 
Ramcbandra’s second wife. Through her, Ram- 
chandra had three daughters who are alive. 
Brajasunder too died prematurely leaving behind 
a widow (Arnapurna). The parties have fought 
an issue in the Court below as to whether Arna¬ 
purna is civily dead on account of her immoral 
character and a Tyagasudlii having been per¬ 
formed by Indramoni and other agnates in rela¬ 
tion to her. I consider that to be wholly immaterial 
for the purpose of this case. Brajasundar died 
sometime in jane 1916. In January 1947, the 
proprietor of Haladia, the principal member of 
the first party, got a deed of surrender executed 
by her in respect of these lands in lieu of secur¬ 
ing her own maintenance and tbe maintenance 
for Indramoni by a separate deed. It should be 
borue in mind that Indramoni Devi i3 not a 
consenting party either to the deed of surrender 
or to the deed of maintenance. Her attitude is 
that she does not like to lose hold of the lands, 
her maintenance being a charge over it though 
it has not been so declared in the civil Court. 
Raghunatb Bhanja, the principal member of the 
first party, took advantage of the position that 
the previous tenants through whom Ramacban- 
dra, after him, his son Brajasunder and then 
Indramoni as well as Brajasunder’s widow pos¬ 
sessed the disputed lands were also tenants of 
killa Haladia and got certain pattas and mucha- 
likas exchanged as between himself and the said 
tenants. Knowing that the tenants had gone over 
to the side of Raghunath, there aroso naturally 
a tense feeling between the parties. As it usually 
happens, several people of the village Haladia 
were attracted sympathetically towards the 
widow. This gave rise to an apprehension of 
breach of the peace and was followed by the 
police report recommending the proceeding under 
S. 145, Criminal P. C. 

[2] Both parties filed their respective written 
statements. On the last day of hearing, the 
second party could not be present and the matter 
was heard and decided ex parte in favour of the 
first party. Tbe first party had adduced evidence 
in support of their story of possession both docu¬ 
mentary and oral. Their witnesses had been 
cross examined by tbe second party, but the latter 
had not adduced any evidence before tbe Magis¬ 
trate. In this state of things, the order having 
been passed in favour of the first party, the 
second party has come up in revision. The 
learned Magistrate, in his brief judgment, works 
out the problem with regard to tbe question of 
title in favour of Raghunath and then by an 
automatic process declares possession in his 
favour presumably relying solely upon the fact 
that tbe tenants had attorned, by execution of 
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k&buliyat; or mucbalika, to Eaghunath Bhanja, 
the proprietor ol killa Haladia. 

[3] I have no hesitation in my mind that the 
ultimate right of reversion that reserved in case 
ol this maintenance grant; has not yet accrued. 
Mr. B. N. Uas, appearing for the first party, 
wants to work out the possession in lieu of main¬ 
tenance grant started from Brajasunder and 
argue3 that as Brajasunder has died Nisantaii , 
the maintenance grant must exhaust itself and 
in the right of ultimate reversion the proprietor 
should succeed to the lands When confronted, 
he cannot escape from the conclusion that the 
widow Indramoni Devi and Eamchandra Bidhar 
Samant’s daughters have their right of main, 
tenance and right of residence in the tamily 
lan is and in the family house; but he 3ays that 
after Arnapurna (Brajasunder’s widow) surren¬ 
ders the property, thereby accelerating the re- 
version, that right must be deemed to have been 
lost. This I decline to pronounce as an admis¬ 
sible proposition. The position is crystal clear 
that Indramoni could sue Brajasunder or Braja- 
sunder ’3 widow for maintenance and coulJ have 
got declaration of a charge in her favour as 
against these very properties, and this by the 
simple rule that these properties once belonged 
to her husband and in the hands of anybody 
who has come into possession thereof in virtue 
of a right derived from her husband or at any 
rate through him. It is also clear that under 
Hindu Law neither rajasunder nor his widow 
could alienate these properties to the prejudice 
to the maintenance and residence rights of 
Indramoni and her daughters except if such 
alienation was for pressing necessity to the estate. 
The position of deed of surrender is much worse 
than that of transfer for consideration. The deed 
of surrender cannot, therefore, clothe Eaghunath 
Bbanja, the proprietor of II tladia, w tb any 
right tree from right inherent in Indramoni 
and her daughters by virtue of their right to be 
mainr-aim-d out of the-e lands. In short, not¬ 
withstanding tho do^d or surrender, the position 
is the same as it should be if Brajasunder and 
his widow’ died leaving uo Esue behind. As I 
have said, so long a3 Ivtmaehandra Bidbar 
Samant is nob Nisanian the property cannot 
revert back to the stocK from which it came. 
The question of title, in the sense of right to pos¬ 
session, should, therefore, be decided in favour 
of Indramoni and her daughters. The daughters, 
I am told ere not parties. So they should not 
be bound by this decision 

[ 4 ] Next i3 the qmstion of possession. I have 
reo-d the evidence aiduced by the first party 
with the help of the learn9i counsel for both 
parties. The faithful summary of that evidence 
is that Eaghunath Bhanja has not inducted any 


new tenants into the lands for the purpose of 
cultivation and growth of crops after the deed of 
surrender. The tenants who had been holding 
since the time of Eamchandra Bidhar Samant 
have been holding upto the initiation of the pro¬ 
ceeding. Question ariseg whoso possession it is. 
Before the deed of surrender it cannot be gain¬ 
said that tho possession of those tenants were 
possession of Brajasunder’s widow as also of 
Indramoni. If Brajasunder’s widow gives up 
her possession or even right to possess, th 9 whole 
of it goes to Indramoni. Mr Das say’s that this 
possession of Indramoni does not continue on 
account of the intervention of the deed of sur¬ 
render and tho deeds of Muohalika or attorn¬ 
ment by the tenants to his client (Eaghunath 
Bhanja). It is pertinent to observe that Indra¬ 
moni stands completely out of the transactions 
between Brajasunder’s widow and Eaghunath 
and between Eaghunath and tho tenants who 
are the members of the first party. Under the 
circumstances, whether tho continuity of Indra- 
moni's possession has either been broken or 
otherwise intercepted is the crucial point for con¬ 
sideration. Continuity of possession should be 
understood with roferonco to the object over 
which it is exercised. By continuous possession! 
is meant such possession which a party in po 3 -. 
session may have occasion to exercise and has* 
exercised and exercises whenever and wherever 
he or she like3. In this case, tho lands are 
tenanted. Tne act of possession to be exercised 
by Indramoni i3 by receiving her share of the 

produce. Admittedly, according to all the witnes- 
sea for the first party, she received them in the 
year 194G. The next crop that sne was to receive 
was not grown in 1947 and should have been re¬ 
ceived by or due to her in about November or 
December of that year. In the meantime, the 
produce has been soized by the Police. In the 3 e 
circumstances except for the tenants’ attorning 
to Eaghunath, the continuity of possession of 
Indramoni should he maintaiuc 1. The question, 
therefore, is whether tho tenants by attorning 
to Eaghunath, the possession has gone over to 
him. Here, it has to be remembered that posso3-: 
sion within the meaning of s 145 , Criminal: 

P. C., is actual physical possession and not 
notional possession. In that seme, Eaghunath 
has not acquired possession. Suppose, the pro-; 
ceedmg was initiated af or tho crop of 1947 had 
been delivered to Eaghunath ag a result of the 
attornment, it could be well said that he thereby* 

1 

acquires possession and that of Indramoni iBi 
disturbed. By mere attorning, these tenants; 
cannot be held to have dispossessed their own 
landlord, namely 7 , Indramoni. In the case of 
Sarbananda Basu v. Pransankai’ Roy 15 cal, 
527, a dispute arose as to the right to collect the 
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rents of certain land the ownership of which was 
claimed by both A and B, and the tenants who 
had been paying rent to A refused to pay rent 
to A and attorned to B. It was held that the 
conduct of the tenants in attorning to B was not 
an assertion of possession adverse to A such as 
to put an end to the relation of landlord and 
tenant between them and a and to a’s right to 
collect rents. Such attornment therefore did not 
deprive A of his right to have recourse to S. 145 
in case of a likelihood of a breach of the peace, 
so as to have his possession of the right to collect 
the rents maintained, pending proceedings in 
a civil suit. This case is not only on all fours 
with the present case but also the present case is 
rather stronger than the case reported, inas¬ 
much as, the tenants in the present case have 
not refused to pay rent to Iodramoni Dei though 
they might have been parties to some paper 
transactions by way of attorning to Raghunath. 
m thi3 view of the matter, the learned Magis¬ 
trate’s order declaring possession to be with the 
first party is erroneous and must be set aside. 

[5] Mr. B. N. Das, appearing for the first 
party, has pressed for remand. If there is the 
order of remand, it will be to enable the second 
party to adduce evidence but not to enable the 
first party to improve upon his case and adduce 
further evidence, he having closed it already If 
the witnesses for the first party support posses¬ 
sion of the second party, I do not find any 
utility in an order of remand which will amount 
to unnecessary protraction of the case. In the 
result, I declare possession with Indramoni Devi 
through the tenant-members of the first party. 
The said tenant-members must pay the produce 
of the lands due to Iudramoni in her landlord’s 
interest to her. In case they do default in 
paying, their conduct will amount to disobeying 
^he order. Raghunath Bbanja, the principal 
member of the first party is hereby prohibited 
froin interfering with the possession of Indra¬ 
moni through the tenant members of the first 
party until he evicts her in duo courso of law. 
The crops that were seized must now be made 
over to Indramoni Devi. With regard to the 
case of other members of tbo second party who 
are impleaded along with Indramoni, I have 
nothing to say as they do not claim possession 
of the lands nor have they been represented be¬ 
fore me. 

[GJ In the result, the petition is allowed and 
the rule is made absolute. 

RGD - Revision allowed. 
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Nabasimham J. 

Hari Beliera v. Harilcrishna Kantha. 

Second Appeal No 2S8 of 1947, Decided on 4th August 
1949, from decision of Dist. Judge of Ganjam-Puri, D/• 
20th May 1947. 

Tenancy laws — Orissa Tenancy Act (II [2] of 
1913), S. 236 (as amended by Orissa Tenancy 
(Amendment) Act, X [10] of 19*6) -‘ Homestead”— 
Meaning explained Ejectment suit under S 57 (b) 
— Defence under S. 236, as amended - Proof re¬ 
quired of defendant, stated—Tenancy laws— Orissa 
Tenancy Act (II [2] of 1913), S 57 (b). 

If a tenant claims the benefit of S. 23G. as amended 
in 1946, ho must first establish that the plot is his 
homestead and secondly tbat he ordinarily resides 
therein. The expression ‘homestead’ has not been defined 
either in the Amending Act X [10] of 1946 or in the 
parent Act and the ordinary dictionary meaning of 
that expression would prevail. The word ‘homestead’ 
means the place where the raiyat actually resides The 
expression ‘homestead’ would include not only the site 
on which the dwelling house stands but also that portion 
of tho land which is ordinarily and reasonably neces¬ 
sary for the enjoyment >f tho house. It is not easy to 
lay down any iule about the extent of land that may 
ho reasonably and ordinarily necessary for the enjoy¬ 
ment of a house. It will depend on various factors suoh 
as the size of the house, the status and means of its 
occupant and the place where it is situated [Para 3] 

In a suit for ejectment, under S 57 (b), of an under- 
raiyat, a Sikmidar, from his alleged homestead, wh*-n a 
defence is taken under S. 236 as amended by Ac r X [10] 
of 194G, the under-raiyafc should lead clear ev deuce to 
show tbat the whole or a specified portion of the plot 
was reasonably and ordinarily necessary for the euj' y- 
ment of the house which according to him is standing 
on the plot. He must further 6how that he ordinarily 
resides in that house. If the Court holds that a portion 
of tho plot is used as homestead the Court should come 
to a finding about tho actual extent so used and demar¬ 
cate the same. [Para3 4 & 6] 

S. N. Dasgupta for P. C. Chatterji — 

for Appellant. 

G. Dhal for S. Misra — for Respondent. 

Judgment.—The defendant is the appellant 
in this appeal. The plaintiff purchased occu¬ 
pancy holding No. 83 in which i3 included sikmi 
plot No. 868 measuring 39 decimals in extent, 
from the recorded raiyat by a sale-deed dated 
9th April 1945. The defendant was recorded as a 
Sikimidar of the plot and the plaintiff’s suit was 
for ejectment of the Sikimidar under s. 57 (b), 
Orissa Tenancy Act, after service of the usual 
notice to quit. 

[ 2 ] The main defence taken by the defendant 
was that he was not liable to eviction because 
the disputed plot (868) was his homestead and 
that under the provisions of s. 236, Orissa Ten¬ 
ancy Act as recently amended by Orissa Act, X 
[10] of 1946 occupancy right had accrued to him 
in his homestead. The trial Court accepted this 
plea but the lower appellate Court held that the 
homestead of the appellant was limited to that 
portion of the disputed plot in which his dwel¬ 
ling house stood and that as regards the re- 
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maiaing portion ot the plot the appellant bad 
acquired no immunity from eviction by virtue 
of the amendment made to s. 236, Orissa Ten¬ 
ancy Act. 

[3) It appears to me that neither the Courts 
nor the parties fully understood the implications 
of the amendment made to S. 236 by Orissa Act 
X [10] of 1916. That section (as amended) says 
that m respect of the homestead in which a 
tenant ordinarily reside his incidents of tenancy 
shall he the same as those of an occupancy 
raiyat. Therefore if a tenaut claims the benefit 
of this section he must first establish that the 
plot is his homestead and secondly that he ordi¬ 
narily resides therein. The expression ‘homestead* 
has not been defined either in th6 amending Act 
or in the parent Act and the ordinary dictionary 
meaning of that expression would prevail. There 
are also some judicial decisions interpreting the 
same expression occurring in s. 182, Bengal 
Tenancy Act, and they afford a useful guide. I 
may refer to Ramnath Barterjee v. Girish 
Chandra , I. L. R. (1941) 1 cal. 278 : (A. i. R (28) 
1941 Cal. 515) where Mittor J. observed : “The 
word ‘homestead’ occurring in S. 182 means the 
place where the raiyat actually resides.” To a 
similar effect are the observations in Dina Nath 
v. Sashi Mohan , 20 C. w. N. 550 : (a. I. R. (3) 
1916 cal. 730) : 

“We are further not prepared to accede to the con¬ 
tention of the appellants that the expression 'home¬ 
stead* is u?ed in S. 182 as a generic term descriptive of 
a particular kind of land; on the other hand, we think, 
it denotes land on which a raiyat has his homestead, 
that is, land used by him for residential purposes.” 

The primary meaning of the expression as given 
in the Oxford Dictionary is also the same. On 
bthalt of the appellant, Mr. Dasgupta urged that 
homestead should include not only the site over 
which the residential house stands but also that 
portion of the land and appurtenances which are 
ordinarily and reasonably necessary for its en¬ 
joyment. lie rolied on Babulal Tiwari v. 
Mulla Mallah , a. i. R. ( 25 ) 1933 Pat. 13 : ( 172 
I. C. 835) and some Calcutta decisions cited in 
that ruling. I do not think there can be any 
doubt aoouti the proposition that a dwelling house 
would include not only the house but al 30 the 
land and its^appurteuanc6s which are ordinarily 
and reasonably necessary for its enjoyment. The 
expression ‘homestead’ would, therefore, ineludo 
not only the site on which the dwelling house 
stands "but also that portion of the land which 
is ordinarily and reasonably necessary for the 
enjoyment of the house. It is not easy to lay 
down any rule about the extent of land that 
may be reasonably and ordinarily necessary for 
the enjoyment of a house. It 'will depend on 
various factors such a3 the size of the house, 
(the status and means of its occupant and the 
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place where it is situated. No decision cau> 
obviously be given in the absence of any evi.* 
deuce throwing light on these facts. 

[ 4 ] In this case therefore the appellant should! 
have led clear evidence to show that the whole 1 
or a specified portion of the plot was reasonably 1 
and ordinarily necessary for the enjoyment of 
the house which according to him is standing on 
the plot. He must further show that he ordi-, 
narily resides in that house. The necessity for’ 
this arises chiefjy because there is some evidence 
on record to show that on the adjacent plot NO- 
869 which i3 10 decimals in extent the appellant 
has a residential house which ha 3 been recorded 
in the settlement as his occupancy holding. It 
was argued on behalf of the respondent that the 
house in which the appellant ordinarily resides 
is in plot No. 869 and in support of this argu¬ 
ment the learned advocate has relied on the 
admission of the appellant himself (d. w. l) both 
in his examination-in-chief and in his cross* 
examination to the effect that his homestead lies 
contiguous to the land in .dispute. Apparently 
both the Courts have overlooked this answer 
given by the appellant and have not given du& 
weight to the same. 

[ 5 ] In this caso there is no finding by either 
Court nor is there any clear evidence to indicate 
the extent of the land that is homestead or else 
that the appellant was ordinarily residing in the 
house situate on the plot in dispute (868). It i8 
therefore necessary that the appeal should be 
remanded for rehearing on the following two 
points: 

“(i) Whether the whole or portion of plot No. 869 
would constitute ‘homestead* within the moaning of 
S. 230, Orissa Tenancy Act. If the Court holds that 
only a portion of the plot is u-cd as homestead the Court 
should como to n finding about the actual extent so used 
and demarcate the same. 

(ii) Whether the appellant ordinarily resides in that, 
homestead.” 

[6] The order of the lower appellate Court is- 
thoreforo set aside aud he is directed to rehear 
the appeal himself after giving reasonable oppor¬ 
tunity to both the parties to adduce further evi¬ 
dence on the aforesaid two points and then 
dispose of this appeal according to law'. Costs- 
would abide the result. 

R-G.D. Case remanded . 


A. I. R. (37) 1953 Orissa 62 (C. N, 10.) 

Ray C. J. and Jag anna dha Das J. 

King.Emperor v. Lachhu Kamara — Respon¬ 
dent. 

Government Appeal No. 2 of 1945, Decided on I3tb 
September 1949. against order of Sub-divisional Magis* 
trate, Koraput, D/*llth September 1945. 

(a) Penal Code <1860), S. 224 — Apprehension 
must be lawful — Case under S. 447 — In first in- 
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stance summons should issue — Issue of warrant is 
not lawful apprehension —Resistance is not offence 
—Criminal P. C. (1898), S. 204. 

Where a person was put on trial for having com¬ 
mitted an offence under 8. 224, Penal Code, on ibe 
allegations that he offered resistance to his lawful ap¬ 
prehension, in order to bdDg the charge home to the 
accused, it has to be established that the accused 
Intentionally offered resistance to his lawful apprehen¬ 
sion for the offence with which he was charged or he 
escaped from the custody In which bo was lawfully 
detained. [Para 2] 

The oaso under S. 447, Penal Code is one in which, 
according to S. 204, Criminal P. C., summons has to be 
Issued for the accused’s attendance. The Court shall be 
entitled to issue a warrant not in the first instance but 
only later, after the summonses are not complied 
with. [Para3 2 & 3] 

Where the Magistrate issues warrant of arrest at the 
first instance for an offence under S. 447 after taking 
cognizance of the offence, instead of summons, appre¬ 
hension of accused under such circumstances cannot be 
Baid to be lawful one within S. 224, Penal Code, and 
resistance to it will not be an offence. 

[Para 3] 

Annotation : (’46-Man.) Penal Code, S. 224, N. 1; 
(’46-Com.) Cr. P. C., 8. 204, N. 7. 

(b) Penal Code (1860), S. 224 —Lawfully detained 

— Warrant of arrest returned unexecuted - No issue 
oi fresh warrant— Second attempt to arrest — Ac¬ 
cused taken into custody — Arrest is without any 
order oi arrest—It is not custody in which accused 
could be held to be lawfully detained — To escape 
or attempt to escape from such custody is no 
offence. [Para 7j 

Annotation : ('46 Man.) Penal Code, S. 224, N. 2. 

(c) Penal Code (1860), S. 224 — “Intentionally”— 

Accused forcibly taken away from custody by 
others — Accused cannot be said to have “inten¬ 
tionally” escaped from custody. [Para 8] 

Annotation : (’46-Man.) Penal Code, S. 224, N. 2. 

Advocate-General —for Appellant. 

J . Brahma— for Respondent. 

Ray C. J —The respondent (Lachhu Kamara) 
was put on trial for having committed an 
offence under s. 224, Penal Code, on the alle¬ 
gations that he offered resistance to his lawful 
apprehension for an offence under s. 447 , Penal 
Code, with which he was then charged and that 
he escaped from the custody of Sri K. M. 
Cbakrabarty, Officer-in-charge of Lamptapufc 

Out Post, by whom he was lawfully detained for 
the said offence. 

[2] He was acquitted of this charge by Sri 
K. K Samal, Sub-divisional Magistrate, Kora- 
put. This appeal by the Government i 3 directed 
against that order of acquittal. In order to 
bring tbo charge home to the accused, it has to 
be established that the accused intentionally 
offered resistance to bis lawful apprehension for 
any ollenco with which he was charged or he 
escaped from the custody in which he wa 3 law¬ 
fully detained. It was to be examined whether 
these elbinent3 of the offence have been establi¬ 
shed in this case. To start with, there are no 
materials on record to guarantee a finding that 


his apprehension that was resisted was a lawful 
one The case under S. 447 is one in which, ac v 
cording to s. 204, Criminal P. C., summons basj 
to be issued for the accused’s attendance. The' 
material portion of the seotion reads: 

11 Section 20± (1). If in tbo opinion of a Magistrate 
taking cognizance of an offence there is sufficient 
ground for proceeding, and the case appears to be one 
in which, according to Col. 4 of Sob. II, a summons 
should issue in the first instance, he shall issue his- 
summons for the attendance of the accused.” 

[3] As I have said, according to col. 4 of 
Sch. II, summons as distinguished from warrant of 
arrest has to be issued at the first instance. 
Assuming it was the first process issued after the 
Magistrate took cognizance of the offence, it 
would be beyond his competence. He shall be: 
entitled to issue a warrant not in the first: 
instance but only later after the summonses are! 
not complied with. There is no material before 
U 3 to say that this warrant was issued not at the 
first instance but later. We can say that the 
prosecution has failed to establish that his ap. 
prehension was lawful one within the meaning; 
of S. 224. 

[4] Next, we have to see whether he had 
escaped or attempted to escape from any custody 
in which he wa3 lawfully detained for any such 
offence. The warrant, in execution whereof he 
was detained, has been printed in the Paper 
Book at pp. 8 and 9. It appears that the Sub- 
divisional Magistrate, Koraput, issued the war¬ 
rant under his signature dated 30th March 1945 ; 
addressed to the Sub-Inspector of Police, Padwa, 
to effect arrest of Lachhu Kamara (the respon¬ 
dent) at Nandapur, According to the evidence 
before us, the Sub-Inspector of Police, Padwa. 
endorsed it to A. S I. (p. w. l) within whose 
Out Post Nandapur is situate. He could not 
execute the warrant and returned it with the 
following report: 

“Sir, The warrantee concealed bis presence some¬ 
where, in order to avoid his arrest. Thus the warantee 
could not be arrested. I pray that warrant of arrest, 
may kindly be issued to arrest the warrantee at where 
lie will be found out. SJ. K. M. Cbakrabarty, A. S. I.* 
17th April 1945.” 

[5] This report to the Sub Inspector was de¬ 
posed of by the latter in the manner indicated 
from the following quotation: 

“Report submitted to the S. D. M„ Koraput 
on 20th April 1945 and 3rd May 1945. M. O. S. Sd 
Illegible.” 

[G]^ It follows that the first warrant issued by 
the Sub-divisional Magistrate was returned un¬ 
executed and a more comprehensively worded 
order of arrest wa3 solicited. The matter was 
placed before the Sub-divisional Magistrate by 
the Sub-Inspector of Police in pursuance of the 
report of the A. S I. After thi 3 , w r e should 
expect a fresh warrant of arrest to he issued by 
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toe Sub-divisional Magistrate, but we find none, 
3Ye, however, find the report of P. W. 1 (K. M. 

Chkrabarty) dated 22nd May 1915 in which he 
says : 

‘ Sir, I begjto report that to-day I arrested warrantee but 
;bo relatives of the warrantee took away the warrantee 
from police custody by assaulting the escort party. The 

Police will be requested to supply with Reserve party 
to arrest him ” 

17] The second attempt to arrest, therefore, in 
!course of which he was taken into custody, 
i was without any order issued by the Sub-divi- 
isional Magistrate, and, therefore, it was not a 
custody in which he couid be said to have been 
• lawfully detained. To escape or to attempt to 
escape from such custody would not amount to 
an offence under S. 224. 

[3] Besides, we have gone through the entire 
evidence on record and we do not find any mate¬ 
rial to hold that Lachhu Kamara had offered 
or had attempted to offer any resistance or ille¬ 
gal obstruction to the apprehension by the 
police. According to the evidence, he submitted 
r o the police arrest and to their custody until 
be was forcibly snatched away in his hand¬ 
cuffed condition near to his house by the 
m mbers of his family where the hand-cuffs 
were broken by smithy weapons. Thereafter, all 
the members of the family excepting himself, as 
the evidence stands, armed themselves with 
bows, arrows. tangia9 and ropes, threatened the 
police party away from the repetition of their 
eff »rt to make an arrest. Lachhu Kamara did 
not join in this. If ho was forcibly snatched 
away from the custody, it cannot be said he 
intentionally escaped from the custody. The key 
word, in S. 224 is ‘intentionally.’ We are satisfi- 
ed both in the fact and law, that no case has 
been made out against the respondent. In the 
result, the appeal is dismissed. 

Das J.—I agree. 

R - G - D - Appeal dismissed. 


A. I. R. (37) 1950 Orissa 64 [C. N. 11.] 

Jagannadha Das and Panigrahi JJ. 

_ Ranga Bewa — Plaintiff—Appellant v. Raju 
Lcnfoi and others — Defendants — Respondents. 

A F. A. D No. 7 of 1916, Decided on 19th August 
19 19 from decision of Addl. Sub-Judge, Cuttack, 
D/- llih Sep ember 1915. 

(a) Limitation Act (1908), Art. 47 —Applicability _ 
Suit by co-tharer for possession of share in respect 
o> which order under S. 145, Criminal P. C., was 
passed in his favour- Art. 47 does not apply — 
Where possession of both parties is confirmed, 
Art. 47 does not apply — It is only when party is 
held to be out of possession that Art. 47 applies. 

A suit for possession by a successful party in a pro¬ 
ceed.ng under S. 145, Criminal I\ C., is not governed by 
Art 47, The article does not apply to a suit by a co- 
sharer for possession of his separate share or for parti¬ 


tion of joint proparties in respect of portion of which 
an order under S. 145, CrimiDHl P. C., was passed in his 
favour. Where in a proceeding under S. 145, Criminal 
1. C., possession of both co-sharers is confirmed, Art. 47 
has no application. Its applicability is restricted to cases 
where a party is held to be out of possepsion: 7 I. A. 73 
(P. C.); 26 Bom 146 and A.I.R. (14) 1927 Mad. 50, Rel. 
on ; A. I. R. (17) 1930 Cal. 612 ; A. I. R. (24) 1937 All. 
300 and 39 C. W. N. 853, Considered. [Para 7] 

Annotation : (’42-Com.) Limitation Act, Art. 47, 

IS • 

(b) Civil P. C. (1903), S. 100 — Case not set up in 
pleadings and not borne out by evidence or by 
written statement cannot be raised for first time in 
second appeal. [IWa 8J 

: ( ’ 44 ' Com -) Civil P. C., Se. 100 and 

101, N. 55 


H . Mohapat ra —for Appellant. 

K. N. Dos, H. Sen and S. P, Mohapa.tra 

, — for Respondents. 

Panigrahi J. —The facts giving rise to this 
appeal are rather complicated, but the question 
of law arising is extremely simple. 

[ 2 ] The plaintiff s deceased husband, Danei, 
was the adopted son ol Kelu. Kelu and Pira were 
uterine brothers. Subsequent to the adoption of 
plaintiff s husband a son, Kalindi, was born to 
Kelu, and as Kalindi died issueless when he 
was joint with Danei, Kelu ’3 8 annas share in 
the j6int family properties devolved on him. 
Pira brother of Kelu, di8d loaving him surviving 
his widow, Sadhabani. The admitted case of 
the parties is that by a registered deed of parti¬ 
tion, dated loth June 1913, the plot 3 in disputes 
were divided between Kelu and Pira. The present 
dispute relates to possession of the properties 
allotted at the partition. During his lifetime 
Kalindi (the natural born son of Kelu) executed 
a deed of gi ft dated 30th January 19 1 7 in favour of 
Banambar son of Pira, conveying the 8 anna 3 
share ot Kelu in the suit properties ignoring the 
interests of Danei. Banambar, however, prede¬ 
ceased his mother, Sadhabani. Thus, Sadhabani 
on the death of her son, Banambar, became en¬ 
titled to the entire interest in the property, 8 
aonas interest having been inherited by her 
through Pira and the rest by the deed of gift from 
Kalindi to her deceased son. Sadhabani herself 
gifted away her entire interest in the property 
to her son-in-law, one Arta, by a registered deed 
of gift dated 21st November 1919. Arta, in his turn, 
executed a sale of the entire property in favour 
of defts. 1 to 2 by a registered sale deed dated 
11 th July 1923. Danei’s son, Hazuri, asserted 
hi3 title to 8 annas interest in the property and 
executed a sale deed, dated 2Cth June 1923, in 
favour of one Padan Panda. 


[3] After a few preliminary skirmishes in the 
criminal Court, proceedings under S. 145 , Crimi¬ 
nal P. C., were started in the year 1923 to which 
the plaintiff, Rang a and the alienee, Padan, and 
plaintiff’s tenant, one Demai were arrayed on 
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one side as the first party and the present defen¬ 
dants (viz., the vendees from Arfca) and Sadha- 
bani, the widow of Pira, were arrayed as the 
second party. The Magistrate found that the 
plaintiff was in possession of four rooms stand¬ 
ing on plot No. 126 . He also found that Sadha. 
bani, the widow of Pira, was in possession of the 
rest of the disputed lands together with five 
rooms thereon. He further found that neither 
Arta nor the present defendants to this suit had 
had any possession over any portion of the lands 
or houses comprised in those proceedings. He 
accordingly ordered that 

*“the persons as aforesaid shall so continue in their 
possession unles3 and until they are evicted therefrom 
In due oouree of law.” 


[4] The plots in dispute are: R. 8. plot No. 1-22 
measuring .08 of an acre; R. S. plot 124 measuring 
*05 of an acre with two shop rooms thereon; R.S. 
plot No. 125 measuring .01 of an acre with two 
rooms ; and R. 8. plot No. 126, measuring .04 
ot an acre with six rooms thereon. A alight in- 
crease in the area of most of these plots is noti¬ 
ced in tho subsequent survey and the Current 
Settlement entries show that the k. S. plot num¬ 
bers have also been altered. Thus R S. 122 corres¬ 
ponds to C.S. 212 and measures .03 of an acre; R.S. 
124 corresponds to 0. S. 211 and measures .08 ; 
and R. 8. 126 corresponds to G. 8 203 though its 
Area has remained unchanged. According to the 
deed of partition plot no. 122 wa9 divided equally 
between Kelu and Pira, each getting a half 
share ; out of plot No. 124 Kelu got .02 and Pira 
got .03 with the two shop rooms thereon ; plot 
No. 125 measuring .01 of an acre with two rooms 
thereon wa9 allotted to Kelu alone. Thus plots 
Nos. 124 and 125 measuring together .06 of an 
acre and containing four rooms were equally divi¬ 
ned so that each cosbarer got .03 of an acre of 
land and two shop room?. Plot no. 126 was evenly 
divided so that each party got 02 and three 
rooms. It appears that at the time of the pro¬ 
ceedings under 8. 145, Criminal P C., the plain¬ 
tiff was found in possession of all the four shop 
room3, standing on plots 124 an I 125 and of one 
room on plot No. 126. The plaintiff was thus in 
possession of five rooms though the possession 
was not in accordance with the all )tment made 
•at the partition. Sadhahani, the widow of Pira, 
was similarly in possession of five rooms on 
plot No. 126. The purchasers from Arta had no 
possession of any of these rooms or lands at 
the time. 


[5] Tho Magistrate having declared the pos¬ 
session of the present plaintiff in respect of five 
room- 1 , tho purchasers from Arta were obliged to 
file a civil suit for declaration of their title to and 
recovery of possession of the lands together with 
tho rooms thereon, in O S. No. 439 of 1924. In this 


suit the findings were tbat:(l) Danei Lenka had 
been adopted by Kelu ; (2) he formed a joint un¬ 
divided family with Kalindi and Hazuri; and 
(3) Pira and his son Banambar constituted a 
different joint family. The trial Court also held 
that Kalindi’s alienation by way of gift was 
invalid and inoperative and that the gift by 
Sadhabani was not valid beyond her 8 annas 
interest in the property. He further held that 
the plaintiffs the purchasers from Arta never 
had possession of the suit properties and that 
their sale was valid to the extent of 8 annas 
share of Pira’s and no more Referring to the sale 
deed executed by Hazuri (plaintiff's predeceas¬ 
ed son) the trial Court held that the sale in res¬ 
pect of the two rooms on plot no. 124 was 
invalid but that the sale could take effect in 
respect of 2 decimals of land on R. S. plot no. 
124 and the entire R. 8. plot no. 125 together 
with the shop rooms thereon. The title of the 
purchasers, viz., the plaintiffs in that suit, was 
accordingly declared to be valid in rt-Bpect of 
Pira’s share only, while their claim with regard 
to the remaining 8 annas share of tli3 disputed 
property, namely the share allotted to Kelu wa3 
disallowed. In execution of this decree of tho 
trial Court, the plaintiffs took possession of the 
rooms on plot No. 124 on 8-9-1931. 

[6] The present suit was raised by Ranga 
Bewa, widow of Kelu, on 20-5 1939. She prayed 
for separate possession of the properties allotted 
to her husband under the deed of partition ot 1913 
or, in the alternative for division of the properties 
in equal moieties. The suit had a rather chequered 
career and had come up once before the High Court 
in S. A. 59 of 1941. Manobar Ball J. who heard 
the appeal, remanded the appeal for a fresh dis¬ 
posal in tho light of certain observations made 
in his judgment with regard to the scope of the 
order under S. 145, Criminal P. C. I very much 
regret to note that those observations have not 
been proporly appreciated by the learned Addi¬ 
tional Subordinate Judge who heard the appeal 
after remand, and the very same mistake which 
necessitated the remand has been responsible for 
the judgment under appeal before us. 

[7] The learned Additional Subordinate Judge 
directed the dismissal of the plaintiff’s suit on 
the ground that the plaintiff having failed to 
file a suit within a period of three years from 
the date of the order under S. 145, Criminal 
P. C., as prescribed under Art. 47, Limitation 
Act, had lost her right to tho property. In arriv¬ 
ing at this conclusion the learned Additional 
Subordinate Judge committed errors of record, 
the most notable of which is that, according 
to him, 

. . tbo four rooms claimed and dealt in the 8 . 145 
proceedings are the three rooms standing on old plots 
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124 and 125 and iho one room standing on E. S. plot 
No. 126.” 

This is an entirely erroneous impression of what 
was in dispute in the s. 145 proceedings. The 

learned Subordinate Judge winds up his con¬ 
clusion thus: 

“Even conceding that the entire land of Kelu 
Lenka’s half share appertaining to the first group wa3 
found in possession of the plaintiffs at the time, S. 145 
proceedings were started, the decision for the most part 
being adverse to the plaintiff, she was to establish her 
title within the period of three years prescribed there¬ 
for under Art. 47, Limitation Act.” 

As pointed out by me earlier the plaintiff’s 
possession of five 100 ms viz., two standing on 
the plot no. I2i, two on plot no. 125 and one on 
plot No. 12G, was upheld. Th9 effect of that order 
was that plaintiff was declared to be in posses¬ 
sion of an excessive share to which she was not 
entitled, I therefore fail to see how the order could 
be construed to be against the plaintiff and why 
she should have filed a suit “to recover posses¬ 
sion of property” as contemplated under Art. 47. 
Article 47, Limitation Act, in terms prescribes 


“a suit to recover the property comprised in such ordei 
should be brought by ft person bound by res¬ 

pecting the possession of immovably property made 
under the Code of Criminal Procedure. 

The plaintiff was under no obligation and did 
not need to recover any property as she wa3 
already in possession of more than her legiti¬ 
mate share. The defendants were therefore 
rightly driven to file a suit for recovery of pos. 
Ee^eion and Art. 47 has no bearing on. this matter, 
the plaintiff’s suit being one for an equal division 
by metes and bounds between herself and Sadha- 
bani’s representatives-in-interest. See Bhimappa 
,v. Irappcit 26 Bom. 146 : (3 Bom. L. R. 594). 
Article 47 is restricted to those cases where the 
party is held to be out of possession in a pro¬ 
ceeding under S. 145, Criminal P. C., and cannot 
apply to a case like the present where the 
possession of two co-sharers is confirmed by the 
Magistrate. There i3 no necessity, arising out of 
the order under S. 145, Criminal P. C., either for 


the plaintiff or for Sadhabani to bring a suit 
for a declaration as to which of the two wa 3 


entitled to a separate right of possession. For a 
similar case see Pratapa Simha v. Sirnji Raja 
Saheb , 51 M. L. J. 652 : (A. i. R. (h) 1927 Mad. 
60), where it was held that Art. 47, Limitation 
Act, is inapplicable to such a suit by either of 
the two. The Bombay High Court has also con¬ 
sistently held that a suit for partition is not a 
suit for recovery of possession within the mean¬ 
ing of Art. 47 and that an order under S. 145, 
Criminal P. C., against one of the co-sharers 
does not necessitate the filing of a suit within 
three years. A different note has been struck in 
Afale Sufinari v. Talib Husain , A. i. R. ( 17 ) 


1930 cal. 612 : (128 I. C. 106) and Jai Devi v* 

Dakshini Din , A. I. R. (24) 1937 ALL. 300: (16$ 
I. c. 125). A later Calcutta case reported in 
Jogesh Chandra v. Suresh Chandra y 39C.W.N. 
S53, lays down that Art. 47 does not contemplate 
that the title of a co-sharer should be deemed tc 
be extinguished by reason of his failure to bring 
a suit within three years, for what that article 
bars is a claim to exclusive possession. But these 
cases are clearly distinguishable as the plaintiff 
before us was found to have been in possession 
of a larger share of properties than what had 
been allotted to Pira’s share. A suit by the suc-j 
cessful party to recover possession is not govern-! 
ed by this Article. See Wise v. Amir un-nis$a} 
7 I. A. 73 : (6 c. L. R. 249 P. c.). There is also 
evidence to show that the allotments made in 
the partition deed were not strictly adhered to B 
But whatever that be the plaintiff was admit¬ 
tedly in possession of the shop rooms on B. B> 
plot No. 124 although they had been allotted to 
Pira and Sadhabani was in possession of two 
out of the three rooms allotted to Kelu on R. s, 
plot No. *126 at the time of the S. 145 proceed 
ings. The learned Munsif who tried the title 
suit filed by the defendants was unable to decide 
whether the tenants of the present plaintiff were 
in possession of any of the properties purchased, 
by tho defendants in the present suit. TVe are, 
therefore, satisfied that the plaintiff’s possession 
was upheld by tho Magistrate and she was not 
under any necessity to file a suit to recover - 
possession. 

[8] Another contention that was raised is that 
the defendants have acquired title by adverse 
possession and that the plaintiff should, there¬ 
fore, be non-suited. It is difficult to appreciate 
this contention in view of the categorical finding 
of the learned Munsif who tried the title suit 
filed by the present defendants, that they had no 
possession at any time prior to the suit. It is also 
evident that the present defendants took delivery 
of possession of Pira’s share only, in execution 
of the decree in that suit viz. in 1931. So far be 
the defendants are concerned they have never 
asserted any hostile title nor have they been at 
any time in possession prior to 1931* They do 
not claim to have got into possession prior tc 
that date through Sadhabani. In fact such a case 
was never set up in the pleadings. Sadhabani in 
not a party to the suit and we are unable tc 
hold what her defence would have been. She 
could, if at all, claim possession of two rooms on 
R. S. plot No. 126 on the strength of the order 
under S. 145, Criminal P. C. It would have baBB 
open to the plaintiff as well to plead and prove 
that subsequent to the order, and within three 
years, she got possession of her share in B- S- 
plot No, 126. In the absence of Sadhabani it is.- 
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not open to the defendants to raise any saeh 
plea, nor shall we be justified in entertaining the 
plea which is not borne out either by the evi¬ 
dence or by the written statement of the 
defendants. 

[9] The judgments of the lower Courts shoul 1 
accordingly be set aside and this appeal allowed 
with costs throughout. The plaintiff shall be en¬ 
titled to an equal share of the excess land dis¬ 
covered at the Current Settlement in R. s. plots 
124 and 122. She will also recover possession of 
the entire plot No. 125 with the two rooms 
standing thereon, .03 l/s of bari in plot No. 124 
corresponding to 0. 8 . plot No. 211 and .04^ of an 
acre from the east in R. S. plot no. 122 corres¬ 
ponding to c. 8 plot No. 212, .02 of an acre in 
R. 8 . plot No. 126 corresponding to C. S. plot 
No. 203 with the three rooms thereon, and an 
equal moiety in c. 8 . plots 574 and 207 from the 
east. The plaintiff shall give up in favour of the 
defendants the rest of the properties in the parti- 
tion deed which may be in her possession, if 
any. 

[10] Das J. — I agree with my learned 
brother that the judgments of the Courts below 
should be set aside and the appeal allowed with 
costs throughout. 

[11] My learned brother has dealt with the 
question relating to the bar of the suit by limi- 
tation under Art. 47, Limitation Act on the 
footing that the plaintiff’s rights as co-sharers 
have not been extinguished by virtue of the 
order under S. 145, Criminal P. C., inasmuch as, 
her possession was affirmed in ro3pect of items 
of property which exceeded her half share. There 
is justification for the view on the facts that the 
parties are to be dealt with as co sharers since as 
my learned brother points the partition and 
separate allotment between Kelu and Pira were 
not in fact adheared to in the subsequent enjoy¬ 
ment. 

[12] I would, however, rest the decision on 
the fact that the order under S. 145 is not in 
favour of the defendants in this case, while no 
doubt, the said order recognises the possession of 
Sadhabani in respect of some of the disputed 
items and to that extent may be against the 
plaintiff, in any action between plaintiff and 
Sadhabani, the present defendants can take no 
advantage of it because they neither derived any 
possession from her nor validly derived any 
title through her in respect of Kelu’s half share. 
See Pakki Adinarayana v. N. Suramma , a.i.r. 

( 12 ) 1926 Mad. 799 : (86 I. c. 744). On the other 
hand, the order under 8. 145 shows that the pre¬ 
sent defendants were not in possession of any of 
the items of property inasmuch as it states as 
follows: 


“In spite of the deed of gift in favour of Artatran 
Nayak or any sale deed executed in favour of Raghu 
Lenka and Biswanath I do not find any evidence in 
support of the fact that either Arta or any of the ven¬ 
dees from him had had ever any possession over any 
portion of the lands or house under these proceedings," 

[13] In this view I do not consider it neces¬ 
sary to express any opinion on tho conflicting 
views in Bhimappa v. Irappa t 26 Bom. 146 : 
(3 Bom. L. R. 594) and Atale Sunnari v. Talib 
Hussain , A. I. R. (17) 1930 Cal. 612 : (128 I. C. 
106), noticed by my learned brother in his judg¬ 
ment. 

R.G.D- Appeal allowed. 
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Ray C. J., Das and Narasimham JJ. 

Saradhakar Naik and others — Petitioners 
v. The King. 

Criminal Misc. Case Nos. 2, 3, 4 and 5 of 1948, 
D/- 9-9-1918. 

Public Safety — Orissa Maintenance of Public 
Order Act (IV [4] of 1948), S. 1 — Act was validly 
extended to Orissa States which have by agree¬ 
ment of 15th and 30th December 1947 trans¬ 
ferred their administrative control to Dominion of 
India—Delegation of control by Dominion Govern¬ 
ment to Orissa Government, by virtue of Extra- 
Provincial Jurisdiction Act (1947) is valid—Act oi 
1947 is not ultra vires—Extra-Provincial Jurisdic¬ 
tion Act (1947), S. 3 — International law — Extra¬ 
territorial legislation. 

By Instruments of Accession executed by Orissa 
States on 16th August 1917, the Orissa States 
gave the Dominion Legislature power to mak^ laws on 
defence, external affairs and ancillary matters, regard¬ 
ing the States. By subsequent agreements of 15th and 
30th December 1947, the Rulers ceded to the Dominion 
Government full and exclusive authority and jurisdic¬ 
tion by transferring administration of tho States (which 
included legislative powers) for the governance of the 
States. [Paras 17, 23, 25 and 26] 

[Per Bay C. J. — Validity of Instruments of Acces¬ 
sion and subsequent agreements, being acts of two 
Sovereign States cannot be questioned in municipal 
Courts — Conception of Sovereign State, Government 
and legislation diseased.] [Paras 17, 19, 20, 21 & 44] 

Tho powers thus transferred to tho Dominion Gov¬ 
ernment were validly delegated to the Government of 
Orissa by virtue of the Extra Provincial Jurisdiction 
Act, 1947. The Act is not ultra vires. The Executive 
authority of a Sovereign State can exercise extra-terri¬ 
torial powers over a foreign territory and can promul¬ 
gate laws in that behalf, subject only to limitations of 
International law. 

Notification of Government of India delegating Its 
authority to Orissa Government and Orissa Govern¬ 
ment's Administration of Orissa States Order, 1948, are 
intra vires. 

Consequently, extension by the Orissa Government of 
the Orissa Maintenance of Publio Order Aot, 1948, 
which was originally applicable only to Province of 
Orissa, to all Orissa States, including Barara and 
Kalahandi States, is intra vires : Case law and Texts 
reviewed. [Paras 5 g j 60 -j 
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P. R. Das and P . Misra —for Petitioners. 

Advocate General , G. C. Das and D. Mahapatra _ 

for Opposite Party. 

Ray G. J —The four cases, mentioned above, 
arising out of as many petitions, were some of the 
pending cases in respe3fc of which the jurisdic¬ 
tion of the Patna High Court ceased from the 26th 
July, under Orissa High Court Constitution Order. 
They have since been transferred to this Court, 
and heard analogously, as the points for decision 
are common to all and will be govorned by this 
order. 

[2] Criminal Misc. 2/48 ha3 been filed by one 
Saradhakar Naik of Bamra State, seeking inter¬ 
ference of this Court, in the matter of illegal 
arrest and detention of one Jaydev Th-.kur of 
Bamra State and to order him to be set at liberty. 

[3] Similarly, Cr Misc. Nos. 3, 4 and 5 of 
1948 arise out of petitions filed, respectively, by 
Jayadev Naik of Bamra, Ruai Naik and Prava- 
kar Das of Kalahandi, in relation to the arrests 
and detentions of Ratnakar Patra of Bamra, 
Nilakanth Patnaik and Lingaraj Das of Kala- 
bandi. In all the petitions, the legality of arrests 
and detentions of the prisoners has been chal¬ 
lenged on identical grounds, viz., that the 
States concerned were sovereign States under 
the suzerainty of British Government, as their 
territories wero never ceded to nor included 
within the dominion of II 13 Majesty, the King 
of England, that the British suzerainty lapsed on 
15 'h August 1947, that by an Instrument of Acces¬ 
sion, dated lGtb August 1947, the States acceded 
to the D »mimon of India on terms, inter alia , 
that the H-immion Legislature might make laws, 
for the acceding States, in respect only of (i) de¬ 
fence (n) external affairs, (iii) communication, 
and (iv) other ancillary matters, as set out in the 
Schedule of ‘the Instrument’ executed in that 
behalf; that except for the accession and subject 
to the terms thereof, the States retained their 
(internal) sovereignty and territorial integrity; 
that the subsequent agreement of 15th December 
1947, was not binding being inchoate and in¬ 
complete on account of omission or a vital term 
relating to consideration not having been settled 
nor incorporated in it (this contention was not 
pressed at the hearing); that inspite of that 
agreement, neither the sovereignty, nor the terri¬ 
torial integrity of the States were at all affected; 
that in any view, the Rulers of the States had 
no powers to cede (not pressed at hearing) nor 
in fact did they cede the legislative power to the 
Indian Dominion, and that, under the circura. 
stances, the notification of the Orissa Govern- 
ment extending the Orissa Maintenance of Tub- 
lie Older Act, 1348, to the said States was ultra 
vires and, the arrest and detention of the pri¬ 
soners were illegal, and without jurisdiction. 


[ 4 ] On notice of the aforesaid petitions being 
given to the Orissa Government, the latter got an 
affidavit filed, impugning inter aha , the correct¬ 
ness of the allegations that they had been 
detained under the Orissa Maintenance of Public 
Order Act, it was, however, disclosed therein 
that the petitioners were being prosecuted some 
under S. 6 and some under S. 11 of the Act, for 
having committed particular offences under the 
sections, and that the petitions under 8. 491 , Cri¬ 
minal P. C. did not lie. Thereupon, at the 
request of the petitioners’ counsel, the petitions 
were allowed to be amended by insertions of 
prayers for quashing the prosecutions on the 
self-same grounds. 

[6] They have ultimately been heard by this 
Court, as petitions for quashing the proceedings 
of pending prosecutions under 8. 6 or 31, Orissa 
Maintenance of Public Order Act. Mr. P. R. 
Das, the petitioners'counsel, challenges the vali¬ 
dity of the prosecution on slightly different 
grounds that will appear from the following 
synopsis of his arguments : 

[6l 1. The States of Bamra and Kalahandi 
were soverign States and the territories belonged 
to the respective Rulers. Ref: Aitchinson’s Trea¬ 
ties and Engagements, Edn. 5, Vol. I, pp. 368 
and 369. Stress is laid upon the words “your 
territories” in the ‘Sanands’ referred to. 

[7] Reference is also made, in this connection 
to the Orffsa District Gazetteers pp. 120 and 196 
relating respectivly, to Bamra and Kalahandi; 
he also referred to the renewed ‘Sanands’ of 
the year 1905, reproduced at pp. 412 and 413 of 
Aitchinson’s Treaties and Engagements, in which 
the same wmrds “your territories” occur. 

[8] In this connection reliance has also been 
placed on the Instrument of Accession, para3, 1 
and 8, and the White Paper, paras. 8, 21, 24, 25, 

27 and 54 referring to the said and similar 
States a3 sovereign States. 

[9] II. As they fell outside the British Domi¬ 
nion, and weilded internal sovereignty neither 
the British Indian laws nor those enacted by 
British Parliament, extended to them (territories 
of Indian States) — References : 

(a) Buffer Committee’s Report of the year 
1927, p. 10, para. 11, stating that one feature, 
common to all the Indian States, 13 that they 
are not governed by the Btitish Indian law 
p. 14 paras. 19 to 21; and that by virtue of the 
paramountcy of the British Government, inter¬ 
vention in the Rulers’ administration was in 
the interest of States, and people, ibid, p. 22 , 
para. 37. 

(h) Lee-Warner's book on Native States of 
Ind ia, p. 404 passages: 

The Imperial Courts of Appeal give no countenance 
to the theory that no ‘sovereignty’ ia left to the Native 
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Btateg. In the case of Muhammad Yusuf-ud din v. 
Queen-Empress, 24 I. A. 137 at p. 145 : (25 Cal. 20 
P. C), the Lord Chancellor on behalf ofihe Privy Conn- 
oil pointed out that the sovereignty derived from the 
Nizam on a particular line of railway did not justify 
the arrest complained of. The authority, therefore, 
to execute any criminal process must be derived in 
Borne way or another from the sovereign of that terri¬ 
tory.* He continued,‘as the stream can rise do higher 
than its source, the Notification of the Government of 
India can only give authority to the extent to which 
the sovereign of the territory, the Nizam, has permitted 
the British Government to make that Notification.* 
And most significant was the Report of the Privy 
Council in 1902 in the Matabdeland case. ‘The situa¬ 
tion is one very familiar to Indian lawyers and ad¬ 
ministrators. For in India Companv during it' rule, 
and afterwards the Crowo, has acquired large powers of 
administration...And yet, unless there has been cession 
of territory, the Iea9t independent of such eWtea i3 
for some important purposes a foreign State, its suhjtota 
are not British subjects, the laws passed by ihe Ind an 
Legislature do not affect them, and it is subject to such 
rules as have been duly made in accordance with the 
jurisdiction aoquired over it.* 

(o) Judicial decisions : Hemchand Devchand 
V. Azam Sakarl il , (1906) A. G. 212 at pp. 233, 
236; Statham v. Statham , 1912 P. 92 : (81 L. J. 
P. 3 ); Duff Development Co., Ltd. v.Gcvt. 
of Kelanton , 1924 A. G. 797 : (93 L. J. Ch 343); 
The Empress v. Eeshub , 8 Gal. 987 : (li C L. R. 
241 P. B.) and Bichitranund Dass v. Bnuybut 
Ferai , 16 cal. 667. 

[lOj III. Modern event3 have not appreciably 
affected the internal sovereignty nor the terri- 
toriai integrity of the Rulers and the States : 

(i) According to 8. 7, Indian Independence 
Aot 1947, the suzerainty of His Majesty over the 
States lapsed, but wa3not acquired by-'the Indian 
Dominion, and as a result, the Rulers regained 
full sovereignty internal and external. 

(ii) Tne next event of accession to the Domi¬ 
nion, by Instrument of Accession dated 16th 
August 1947, with signification of assent of 
Governor General of India, however, gave the 
Dominion Government jurisdiction of external 
sovereignty with powers to the Dominion Legis¬ 
lature to make laws on subjects mentioned in 
the schedule o! the Instrument, namely, defence, 
external affairs, communication and ancillary 
matters. Whatever may be the legal efficacy of 
accession, either to limit, or at the mo3t to 
extinguish their external sovereignty it did not 
purport to touch even the fringe of their inter¬ 
nal sovereignty and territorial intergrity. 

(iii) Accession was followed by ‘supplemen¬ 
tary instrument* dated 14th December 1947. The 
latter and the former (instruments) are but 
component parts of one whole and when con¬ 
jointly read and interpreted, the net result that 
evolves is by far the less than cession of territory 
and surrender of legislative powers In short, 
the territories and the power to make laws for 
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them remained vested in the Rulers, the afore¬ 
said two instruments notwithstanding 

[ll] IV. Limitations of the Dominion Legis- 
lature: The Indian Independence Act, 1947, 1, 

6 and 8, limits the law-making power of the 
Legislature to territoriality, the submission being 
that the grant of legislative powers contained 
in the Act was limited to the territories of the 
Indian Dominion and not beyond. The words 
“full powers’* in 8. 6 will not extend the powers 
beyond the limits of the grant. It implies full 
powers within the limit. In support of this con¬ 
tention, reliance is placed upon Bejoy Singh v. 
Surendra Narayan , A. I. R. (l5) 1928 P. C. 234 : 
56 Cal. 1. 

[l*2j Like wise “extra territorial operation’' 
of the laws made by the Dominion Legislature 
will not extend them to foreign territories, such 
as those of Indian States, except so far as the 
personal jurisdiction over the eubjects of the 
Indian Dominion resident in the States may 
take them. Vide : Maeleed v. Attorney-General 
for New South Wales, 1891 A. C. 455 at p. 457 : 
(60 L. J. P. C. 65). 

.[13] This argument as to extraterritoriality 
of Dominion legislation is sought to be illus¬ 
trated by reference to Lee Warner’s Book on 
Native States of India at pp. 351-355. 

[14] V. The impugned “Extra-Provincial 
Jurisdiction Act” like British Foreign Jurisdic¬ 
tion Act in its operation is limited to personal 
(as distinct from territorial) jurisdiction over 
those who owe allegiance to the sovereignty of 
the Indian Dominion and to its Legislature 
which latter (sovereignty of Legislature) cannot 
be extended over any foreign territory except 
bo far as they are ceded and subject always to 

the terms of cession_Reliance is placed upon 

Hall X, International Law, Edn. 8, p. 27; Oppen- 
htim Edn. 6, 165 to 168 (foot note). 

[15] VI. This leads to construction of the 
agreement of 15/30th December 1947 which (ac¬ 
cording to him) is a supplement to the Instru¬ 
ment of Accession and shall be read and 
interpreted along with it. Such interpretation 
neither supports cession of territory nor of legis¬ 
lative power. They only res-ult in cession of 
certain powers of administration short of above. 

[16] VII. In this view of this matter exten. 
sion of Orissa Maintenance of Public Order Act 
by the Government of Orissa, deriving its autho¬ 
rity from Indian Dominion under the Extra- 
Provincial Jurisdiction Act, is ultra vires and 
the proceedings set on foot foe prosecution of 
the petitioners are void and hence liable to be 
quashed and the petitioners are entitled to be 
set at liberty. 

[17] If anything is undisputed, amongst the 
manifold contentions at the Bar from the side 
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of the petitioners, it is this, that if on fair cons, 
truction of the agreements, made on the 15/ 30 th 
day of December 1947, between the Governor- 
General of India and the Rulers of the States, 
in question, it is found that either ‘cession of 
territory' or cession of such rights and attributes 
of sovereignty as include ‘the power of legisla¬ 
tion,’ has taken place, the petitioners have no 
case. In my judgment this concession has been 
very candidly and rightly made. In doing so, 
the learned counsel has withdrawn all objections 
directed against the validity of the agreement 
such as absence of consideration and absence of 
power of cession of th9 rulers concerned. In 
this connection, it has to be noted that it is at- 
ways open to two sovereign States to enter into 
any arrangement amounting to either cession or 
accession of their territories or sovereignties, 
both external and internal. It is not disputed 
that the Instrument of Accession executed by 
the rulers and accepted by the Governor-General 
of India amounts to surrender of external so¬ 
vereignty of State by virtue of which certain 
federal authorities specified in that behalf, in 
the instrument, have been assigned functional 
jurisdiction, legislative, executive, administra¬ 
tive and the like whichever is necessary to give 
effect to the real objective cf the accession. Tli6 
instrument in para, s leaves unaffected the con¬ 
tinuance of the rulers’ sovereignty in and over 
the States and save as provided by or under the 
instrument, the exercise of any power, authority 
and rights enjoyed by the rulers at the time of 
its execution. It also, according to the text of 
the same paragraph, retains the validity of any 
law then in force in the State. 

[IS] While conceding that his entire case 
stands or falls on the construction of the agree¬ 
ments of the 15/ooth December (hereinafter 
mentioned in this order as “the agreement”), he 
urges that it shall be considered as a supple¬ 
ment to the Instrument of Accession (hereinafter 
referred to as “the instrument”) and both the 
agreement and the instrument shall be read and 
construed as component parts of one whole. Of 
course, Mr. Das has not devoted much attention 
to this part of hi3 argument in order to point 
out how the advocated method of construction 
Vvculd enure to his benefit. One thing, how¬ 
ever, he wanted to impress in this connection, 
namely, that cession and accession are of widely 
different import, end one is inconsistent with 
another. If the agreement is taken as a supple¬ 
ment to the instrument, paia. S cf the latter, al¬ 
ready referred to, would be taken as the key to 
■ he construction of the agreement and, if so 
construed, some residue of sovereignty would 
-.till continue in the ruler, and such limited and 
narrow a construction would be put upon the 


words, such as, ‘full and exclusive pow T er in rela¬ 
tion to governance of administration,’ so as to 
bring them into conformity with the import of 
the aforesaid paragraph. This rule of construc¬ 
tion, a3 advocated by Mr. Das may or may not 
be correct. The terms contained in para. 8 were 
embodied in the instrument, in consideration of 
what had been acceded at the time. The consi¬ 
deration laid down there may be completely out 
of place, if it is agreed between two sovereign 
States that the continuance of sovereignty in the 
ruler should henceforth cease. There may be 
some difficulty in the way of the prosecution, in 
view of the provision of the Government of 
India Act, 1935 relating to accession of Indian 
States. I shall not, however, devote more atten¬ 
tion to this aspect as, in my view the agreement is 
not a supplement to the instrument. On reading 
0. 6 , Government of India Act, 1935 (hereinafter 
referred to as “the Act”) the impression is deep 
in me that in any arrangement amounting to ac¬ 
cession, discontinuance of sovereignty in the 
ruler of the acceding States and of the institu¬ 
tion of the State, as such, under him are out of 
place. In the case of such arrangement, the 
ruler undertakes to allow the dominion func- 
tionarises to exercise their executive authority 
in giving effect to the laws issued by the 
Dominion Government in that behalf. There is 
no trace of such a conception in ‘the agreement.’ 
Mr. Das in hi3 able argument could not point 
out to us what, if any, executive power is re¬ 
served or retained by the ruler in order to carry 
out his functions, if any, except that he wanted 
to contend that the power of legislation was still 
in him. I shall come to this later. Besides, 
there are other objections, as valid as they could 
be against treating ‘the agreement’ as a supple- 
mont to the instrument.* The instrument is 
executed by the ruler on which the Governor- 
General endorses hi3 acceptance. The instru¬ 
ment, until accepted, amounts to an offer of 
accession in pursuance of the provisions of the 
Act. It becomes effective in the Dominion only 
after it is accepted by the Governor-General. 
The respective forms of offer and acceptance are: 

(i) I hereby declare that I execute this instrument on 
behalf cf this State and that any reference in this 
instrument to me or to the ruler of the State is to be 
construed as including a reference to my heirs and 
successors. Given in my hand this day 

Sd. 

[ ) » necept this instrument of Accession 

dated of 

Si. Governor-General of India ; 

V\ bile the agreement, under consideration, is 
bilateral in the sense that it is executed by or 
on behalf of both the Governor-General and the 
ruler, “the agreement” opens with 
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‘agreement made this I5/30th December 1947 between 
'die Governor-General of India and so and so, the ruler 

of 

It is clear, therefore, that both in form and subs¬ 
tance the two are as distinct, form each other, 
as they can be. Besides, from the form adopted 
for the agreement, it is clear that the parties did 
not intend it to be acted upon as a supplemen¬ 
tary instrument of association. Had that been 
the intendment, nothing should have prevented 
them from adopting the form of and expressing 
it as an ‘instrument,’ particularly because, much 
wider powers in relation to internal territorial 
sovereignty can as well be acceded to by the 
rulers to the Dominion Government. Prima 
facie , therefore, the intention of the parties was 
not to allow the acceding States to continue as 
such. I shall not be understood, however, to say 
that the above inference as to the intention of 
ihe parties shall outweigh the import of the ex¬ 
press terms of the agreement. In construing the 
agreement in order to ascertain what has been 
agreed upon, full play shall bo allowed to the 
plain grammatical moaning of the language sub¬ 
ject to such technical meaning as have gathered 
round technical terms uBed therein. 

[19] It is, however, to be remembered in 
dealing with the matter of construction of docu¬ 
ments like the agreement, that it represents a 
transaction between two sovereign States and 
'they are to be considered on the footing of their 
’being acts of State. Neither the validity nor the 
•legality should be made subject of consideration, 
by Municipal law, in Municipal Courts. Of 
icourae if they cceato any right or liability they 
can always be subject of treatment before a 
Municipal Court. 

[20] I shall now address myself to the cons¬ 
truction of the agreement, to determine whether 
it amounts to cession of territory or at any rate, 
cession of legislative power. As the document 
contains certain expressions which must be taken 
to have acquired technical meaning, I shall have 
to address a few words as to the juristic concep¬ 
tion behind a ‘State’ more particularly 'sovereign 
State.’ In this I have the authority of Salmond 
on Jurisprudence. Conception of State begins 
with conception of union of individuals known 
as society with a special end in view and func¬ 
tioning and implying a permanent and definite 
organisation—a determinate and systematic form, 
structure and operation. Union of individuals 
brat begins in its natural state when there is no 
system, no organisation, no form of fixed and 
determinate nature, but there is always a concep¬ 
tion of common bondage that binds them all in 
order to achieve the common end of either repell¬ 
ing an external enemy, or achieving domestic 
good and punishing evil-doers of the society. The 


next stage is its transition from natural to politi¬ 
cal society which implies some sort of permanent 
organisation set up in order to ensure their 
combined operations in pursuit of their common 
end, in a systematic and definite manner. Such 
an organisation of the society may be a creature 
of agreement or custom or forcible imposition 
or otherwise. Then it becomes either a State or 
body politic. The most essential characteristic of 
this organisation i3 the coming into existence of 
an ‘organ’, fundamentally necessary for the pur¬ 
pose of these functions, which constitute "politi¬ 
cal Government.’’ This "organ” takes various 
form 3 and needs various conditions. Uptill the 
middle ages, the usual form of such ‘an organ’ 
wa 3 either a monarch or a sovereign or a ruler' 
in whom vested the right to exercise the func¬ 
tions which constitute ‘political Government-, 
“ Historically the most important operations of 
Government” have been two, namely, war and 
the administration of justice, and the end of 
political society has been defence against exter¬ 
nal enemies, and the maintenance of peaceable 
and orderly relations within the community 
itself. It is easy to show, by ft long succession 
of authorities, that these two have always been 
recognised as the most important duties of the 
Government.” Thus, we can hardly imagine a 
State that abandons the administration of justice. 
The secondary functions of the State may be 
divided into two classes. The first consists of 
those which serve to secure the efficient fulfil¬ 
ment of the primary function or functions and 
the chief of these are two in number, namely, 
legislation and taxation. Legislation is formula¬ 
tion of the principles in accordance with which 
the State intends to fulfil its function of admi¬ 
nistering justice. Taxation is the instrument by 
which the State obtains that revenue which is 
the essential condition of all its activities. Thus 
while still maintaining order and justice between 
individuals, and while still in most cases organis¬ 
ing itself for defensive and, it may be, offensive 
wars, the State has come to organise construc¬ 
tively for the well-being of its members. We 
have moved away from the 19th century idea of 
the police state, negative and repressive, to a 
new conception of the social-service state. It is 
the carrying out of these functions of the State 
by, 'the organ’ appointed for the purpose, that 
is known as ‘governance’ of a territory as a 
State. The Government of a territory necessarily 
implies political or civil power without which no 
Government can acquire or possess the ability 
of effectively exercising any functions in any 
department of governmental action. The civil 
power, as distinguished from the political power, 
has three components distinctly known as legis¬ 
lative, judicial and executive. Accordingly, the 
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Government is divisible into three great depart¬ 
ments, namely, legislature, judicature and the 
executive. The executive is simply a residue of 
the Government- after deducting the legislature 
and the judicature. It is thi3 residue which, 
under the constitution of the United Kingdom, 
is known as a “prepogatice”, a part of which 
still belongs to the King and a part is occupied 
by sovereignty of Parliament. This civil power 
is both sovereign and subordinate. Sovereign 
civil powec is tuat which is absolute and un¬ 
controlled within its own sphere. Subordinate 
power, on the other hand, is that which, even in 
its own sphere of operation, hs in some degree 
subject to external contr<rf, that is, there exists 
some other constitutional pow ? er which is superior 
to it and which can prevent, restrict or direct 
its exercise or annul its operation. 

[21] Legislation is used in a w’ido sense to 
include all methods of law-making. To legis¬ 
late is to make new law in any fashion. Any act 
done with the effect of adding to or altering the 
law is, in this wider Bense, an act of legislative 
authority. As so used, legislation includes all 
the sources of law and not merely one of them. 

[22] With this background of the fundamental 
conception of State Government and legislation, 
let us examine what the agreement purports to 
convey. The agreement begins wdth a preamble 
which must be prayed in aid whenever the 
text or the operative part of the document 
presents any difficulty of construction. According 
to the preamble, the object of cession, as incor¬ 
porated in the agreement, is to integrate the 
State administration with that of tho Province 
of Orissa as far as possible, which means that 
the organ that carries the governmental func¬ 
tions of the Province of Orissa would carry the 
same or similar functions in the State. Article 1 
of the agreement is the vital part. According to 
this article the Ruler cedes to the Dominion 
Government full and exclusive authority, juris¬ 
diction and powers for and in relation to tho 
governance of State and agrees to transfer the 
administration of the S'ate to it on the 1st day 
of January 1948. The Dominion Government is 
empowered, in order to exercise the powers, 
authority and jurisdiction to adopt such measures 
and employ such agencies as it may think fit. In 
short, full powers of Government and adminis¬ 
tration to that end are yielded up by the Ruler 
to the Dominion Government. Without anything 
more, it will include the power of legislation 
which may be by making of laws by a legisla¬ 
tive bod\ or by any other means. Coming to 
the rest of the document, it does not provide for 
either expressly or impliedl;>, any reservation of 
any eort of function or power to the Ruler in 
relation to the Government of the territory. I 


have shown how legislative power, like judicial 
and executive powers, is inseparable from the 
act of governance the object of which is to 
maintain peace and orderly relation and effec¬ 
tuate social service within the bounds of a terri¬ 
tory. As against the unlimited and unqualified 
surrender of the governmental powers of the- 
Ruler in favour of the Dominion Government 
some sort of reservation is necessary in order to 
hold that the Ruler still retains such of the 
attributes of sovereignty as can entitle him to 
exercise either legislative or judicial or executive 
functions of any character whatsoever. In the 
field of constitutional law absence of such 
reservation attracts great significance. Its signifi¬ 
cance is all the greater in a case, as in the 
instant case, where reservations of private rights 
and properties as means of maintenance as well 
as of personal honours, titles and privileges of 
the Ruler and his relations, specified in that 
behalf, have been freely and expressly made. 
The proposition, as advanced by Mr. Dae, that 
where the words of grant are clear, unequivocal 
and express nothing beyond the corpus of the grant 
is inferable from mere absence of any reserva- 
tion, by way of limitation of the grant, is per¬ 
fectly sound, but it is equally sound that the 
corpus of the grant so far as it has been clearly 
and unequivocally expressed, should not be 
abridged or curtailed only inferentially without 
any reservation in that lebalf. In the case of 
Sammnt v. Stncklavd , 1938 a. C. G78 at p. 704 
et. seq : (107 L. J p. c. 105) per Lord Maugham 
L C., the following propositions W’ere laid down 
as w’eil established in constitutional law : 

“The true proposition ie that, as a general rule, such, 
a grunt (ol legislative institution) without the reserva¬ 
tion of a power of concurrent legislation precludes the 
exercise of the prerogative while the legislative institu¬ 
tions continue to exist. Nor is it in doubt that a power 
of revoking the grant must be reserved or it will not 
exist.” 

Applying these principles to the present case it 
can be safely laid down, in the absence of power 
of revocation and of reservation of any power 
of concurrent authority, either to legislate or to 
exercise any other function appurtenant to the 
sovereignty of the Ruler, that the latter has 
completely divested himself of all powers of 
governing the country which must include his 
power of legislation that he certainly had on th6 
eve of the agreement. It is further clear from 
the principle, authoritatively laid down as above 
that so long as the Dominion Government, to 
whom the powers necessary to govern, essentially 
involving the power of administration and legis- 
lation are ceded, exists, the Ruler shall have no 
power of legislation. The above proposition of 
Lord Maugham L. C. in its application to the 
grant of His Majesty in that case w 7 as subjected 
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to the qualification that in case the institution 
entrusted with the power of legislation be law¬ 
fully revoked, the King's prerogative to legis¬ 
late may revive, but not till then. In the 
agreement, the right of succession to the Gadi 
has been expressly reserved. If this reservation 
has any meaning, it is this, that in case the 
Dominion Government ceases to exist, for some 
r«ason or other, the Ruler may, if not other¬ 
wise prevented, regain the powers This, how¬ 
ever, bolds good only if the Rulei, as such, can 
claim any prerogative like that of His Majesty, 
the King of England. 

[ 28 j It has been rightly conceded that the 
power ol legislation must be taken to have been 
granted within the terms ol the agreement, if 
the agret ment etieotuates not only cession of 
powers of Government but also of the territory 
which will be the subject of my next considera¬ 
tion. But I am quite clear, that independently 
of grant of territories, grant of legislative, 
judicial and executive powers, the necessary 
ingredients of the power to govern a State, has 
been made by the agreement. It follows, 
therefore, that the Dominion Government has 
acquired the power ol legislation over the States 
ot Bamra and Kalabaudi. 

[24] Besides iho 1» gal and constitutional 
standpoint, let us approach the question from a 
practical standpoint. In course of argument, I 
asked Mr. P. B. Das to tell me with whom, 
after the agreement, aid the power of legislation 
lie? His reply was that it lay with the Ruler 
and he wanted me to accept fc mt the Rultr 
could be induced to make such law's as the 
Dominion Government or, the agency employed 
by it would require for the purpose ot governing 
the country. Bearing in mind that there is no 
supreme power which can control both the 
D< minion Government and the Ruler in exercise 
of their respective functious of administration 
and legislation, as the case may be, it would 
be absurd to think that such an arrangement 
would be thought of as one to carry out the 
object in view, namely, integration of the State 
administration with that of the Province of 
Orissa. That would amount to plaoing the Ruler 
in a position from wbero he can briDg the 
entire administration to a standstill. It seems 
very unlikely that it should have been intended, 
by the parties to the agreement, to institute a com. 
plox s> stern of diarchy, by separating the powers 
of legislation from the administrative machinery, 
and confiding the two functions to two agencies 
completely independent of such other and 
Without anything common to hind them together, 
as to bring about harmony and co-ordination, 
in their respective activities, from which could 
evolve a Government ensuring peace, order ana 


good government to the society. It is needless 
to say that such an administrative agency would 
be left in enjoyment of but truncated and 
mutilated powers as the only means to provide 
for adequacy of administration. In such circum¬ 
stances, it would be difficult, nay, impossible to- 
hold that there was not parting of the power of 
legislation in favour of the Dominion Govern¬ 
ment by “the agree ment.” 

[55] If anything is certain as to the construc¬ 
tion of the ‘‘agreement," it is this that the 
administration of the State has been irrevoc¬ 
ably transferred. What does “administration" 
mean and include, is obviously the problem for 
solution. Holland in his Jurisprudence reproduces 
the various definitions of “administration” viz., 
( 1 ) ‘exercise of political powers within the limits 
of the constitution,* (1 i) ‘the total concrete and 
manifoldly changing activity of the State in 
particular cases’ and (iii) ‘the functions or the 
activity of the sovereign power.* With regard to 
the topics which included under the very- 
wide conception of “administration" Holland 
8 ft> s : 

“It may fairly bo raid to include the making and 
promulgation of laws; the actioo of the Government in 
guiding the Slate in ita foreign relations, the arninis- 
tra ion of justice, the management of the property and 
buainerR transactions of the State; and the working in 
detail, by rneurn of pubordinatea entrusted with a 
certain amount of discrenoc, of the complex machinery 
by which the S 1 ate provides at once for its own exis¬ 
tence and for the goneial welfare.*' 

[26J In view of this pro.eminc-ntly correct 
and precise import of ‘administration’ which is 
transferred to the Dominion Government, there 
is no room for the assertion that ‘power of 
legislation’ has cot been transferred. 

[27] The next question that has been very 
much mootfd at tho Bar is whether the terri¬ 
tories of the concerned States have at all been 
ceded. A little while after, I shall be able to 
establish conclusively that cession of territory ie 
not essential to complete cession of jurisdiction 
of that (territory) must be taken to have been 
ceded. I lay down this simple proposition that if 
cession of territory be essential for exercise of 
the power, authority and juriedicti n yielded up 
by the agreement to bold that territory has not 
been ceded would be repugnant to the grant. 
Mr. P. R. Das relied upon Bejoy Singh v. 
Surendra Nurayan, 66 Cal. 1 : (a. l. u ( 15 ) 
1928 P. C. 234) and urged that without express 
grant of territory cession of all powers of 
governance and administration would not tanta¬ 
mount to Cession of territory. But a oiffi rent- 
rule of construction should apply to treaties or 
agreements, between two sovereign States, hav¬ 
ing for their object cession of jurisdiction for the 
purpose of the governance of territory. The 


74 Orissa 


A. I. R. 


Saradhakab Naik V. The King (SB) (Bay C. J.) 


agreement 13 an act of State and cannot be 

scrutinised in tbe light of the principles of 

Municipal laws. I would quote a passage from 

• aughan \\ illiam L. J. in the case of Salaman 

v. Secretary of State for India, (1906) 1 K. B. 

313 at p. 625 : (75 L. J. K, B. 41S): 

"The transactions of independent States between 
:ach other are governed by other laws than those 
•vhich municipal Courts administer.” 

he agreement was not reached in the exercise 
of recognition of legal right or under colour of 
-Ggal title. If I am asked to consider whether 
cession of territory’ is intended and has taken 
lace by virtue of the agreement, I shall answer 
;he question in the affirmative. My reasons are 
is follows and are based upon high authorities. 

Oppenheim in his treatise of International 
.'.jaw at p. 492 says : 

“No unanimity exist3 among writers on the Law of 
Nations, with regard to the modes of acquiring terri¬ 
tory, on the part of the member of th 9 family of 
Nations. Tbe topic owes its controversial character to 
he fact that the conception of State territory has 
undergone a great change since the appearance of the 
science of the Law of Nations. When Grotius created 
hat science, State territory used to ba still, ae in the 
Middle Ages, more or le9s identified with the private 
property of the monarch of the Stale. Grotius and his 
followers applied, therefore, the rules of Roman Law 
concerning the acquisition of private property to the 
acquisition of territory by States. Now-a-days, however, 
the acquisition of territory by a State can mean nothing 
else than the acquisition of sovereignty over such ter¬ 
ritory.” 

While the learned author at p. 499, Art. 213, 
rays: 

Cession of State territory is tbe transfer of sover¬ 
eignty over the State territory by the owner-State to 
another State. There is no doubt, whatever, that such 
cession is possible according to tbe Law of Nations, and 
history presents innumerable examples of such transfer 
ef sovereignty. Tbe Constitutional Law of tbe different 
states may or may not lay down special rules for tbe 
iransfer of acquisition of territory. Such rules can have 
no direct influence upon the rules of Law of Nations 
concerning cession, slnco Municipal Law can neither 

abolish existing nor create new rules of international 

■aw.” 

Article 214 : 

Since cession is a bilateral transaction, it has two 
subjects-namely, the ceding and the acquiring State. 
Joth subjects must be States, and only those cessions 
n which both subjects concern the Law of Nations.” 

Article 215 : 

The object of cession is sovereignty over such 
x erntory ns lias hitherto already belonged to another 


Article 217 : 

The treaty of cession must be followed by actual 
tradition of the territory to the new owner-State, unless 
-uch territory is already occupied by the new owner, as 
n tbe case where the cession is tbe outcome of war 
and the ceded territory has been, during such war, in 
ue military occupation of the State to which it is now 
eded, but the validity of tbe cession does not depend 
-‘Pon tradition, tbe cession being completed by ratifica- 
wCn of the treaty of cession. 


Article 219 : 

“As the object of cession is sovereignty over the 
territory, all such individuals domiciled thereon as 
arc subjects of the ceding State become ipso facto by 
the cession subjects of the acquiring State” 

[28] Salmond on Jurisprudence, Edn. 10, p. 131 
says : 

“The territory of a State is that region throughout 
which the State makes its will permanently supreme 
and from which it permanently excludes all alien inter¬ 
ference ..... The exclusive possession of a defined 
territory i6 a characteristic feature of all civilised and 
normal States. It is found to be a necessary condition 
of the efficient exercise of governmental functions. But 
we cannot say that it is essential to the existence of a 
State. A State without a fixed territory—a nomadic tribe 
for example_is perfectly possible. A non-territorial 
society may be organised for the fulfilment of the 
essential functions of Government and if so it will be a 
true State. Such a position of things however is so rare 
and unimportant that it is permissible to disregard it as 
abnormal. It is with the territorial State, that we are 
alone concerned and with reference to It we may ac¬ 
cordingly define a State as a society of men established 
for the maintenance of order and justice within a 
determined territory by way of force.” 

[29] On review of the position as a whole, the 
following principles are deduced : 

"(>’ the modern way of ceding a territory is by ces¬ 
sion of sovereignty ; 

(ii) it is all the more prominent where cession of 
sovereignty is followed by ‘tradition’ of the territory ; 

(iii) cession of full internal sovereignty without 
cession of territory is not a normal state of affair, parti¬ 
cularly because, possession of territory is a necessary 
condition of the efficient exerciee of government func¬ 
tions ; and 

(iv) to hold that tbe entiro internal sovereignty 
along with tbe administration was transferred without 
the territory would be something abnormal and re¬ 
pugnant Is not unconceivable.” 

[30] In this view of the matter, I hold that 
cession of territory ba3 taken place in this parti¬ 
cular case. Suppose, for instance, in order to 
exercise fully and exclusively the powers, autho¬ 
rities and jurisdiction for and in relation to 
goverance of the country, the tradition (handing 
over of the territory) has taken place and occupa¬ 
tion thereof has been acquired by the receiving 
State, the latter, as an act of appropriation, 
would itself amount to cession. {See Art. 220 of 
Oppenheim International Law, vol. 1 ). If, after 
such occupation, the receiving State acts in a 
manner, as if the territory has been acquired, 
the setting aside of such an act or declaration of 
its illegality or invalidity would be beyond the 
competence of Municipal Courts. 

[31] There is another aspect of the question. 

It is this. That Indian States owned territories, 
was, in almost all of the cases, a fiction of law. 

In this connexion, I will rely upon tbe historical 
facts collected in L9e Warner’s Book on Native 
States of India. The author defines a “Native 
State” as 

“a political community , occupying a territory in India 
of defined boundaries, and subject to a common and 
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responsible ruler who has actually enjoyed and exer- 
vised as belonging to him in his own right duly re¬ 
cognised by the supreme authority of the British 
'Government any of the functions and attributes of 
internal sovereignty.” 

I lay stress on the words underlined (here 
italicised) and invite attention to mention of 
territory as in occupation of “political com¬ 
munity”. 

[32] He observes at pp. 32-33 : 

“No Native State in the interior of India eDjoys the 
full attributes of complete external and internal 
sovereignty, since to none is left either the power of 
declaring war or peace, or Ihe right of negotiating 
agreements with other States ; hut the sovereignty of 
Native States is shared between the British Govern¬ 
ment and the Chiefs in varying degrees. Some States 
enjoy a substantial immunity from interference in 
nearly all functions of internal administration while 
others are under such control that the Native sove¬ 
reignty is almost completely destroyed. But communi¬ 
ties whose rulers ordinarily exercise any, even the 
smallest degree of internal sovereign authority, are 
classified in India as Native States and excluded from 
the territories subject to the King’s Law.” 

Here, too, the reference i9 to enjoyment of attri¬ 
butes of sovereignty. 

[33] At p. 37 : 

‘ The rest of the once semi-sovereign communities are 
grouped under one or more political divisions called 
Thana Circles, over each of which a Thanadar with 
magisterial and judicial powers presides. All of the 
descendants of the original Chiefs conduct the revenue 
administration of their patches of territory on their 
own Bystem, and their holdings are treated as beyond 
the jurisdiction of British India. But tbeir jurisdictory 
powers vest for them and by their tacit assent, in the 
political officers of Government. The Thanadars and 
"the British agent who supervises them are subject to 
the executive orders of the British Government, but not 
the jurisdiction of the Courts of law established in 
British India. The Native State thus subsists and is not 
converted into a British Province ; and the remedy 
applied avoids the precedent sot by Rome of annexa¬ 
tion under the plea of misrule. That which happened 
in Mahi Kanta has .... occurred also in Kathiawar and 
the Rewa Kanta, where many Talukadars who have 
ioat their jurisdiction retain the status of Native 
Chiefs.” 

Here too the same conception of “sovereignty” 
being expressed in terms of “territory” is main¬ 
tained. 

[34] At p. 38 : 

“But the Indian term ‘Sananda’ requires explana¬ 
tion. It may bo translated as a diploma, patent or 
deed of graut by a sovereign, of an office, privilege or 
right. In fact, in Lord Canning’s Sanandas of adoption 
.ho word ‘grant’ replaces the more usual term ‘Sananda’ 
in the proviso attached to the grant of the right of 
adoption.” 

[36] This precludes any notion of a Ruler 
owning a territory as his own except that he is 
granted the leave of exercising some functions of 
sovereignty, subject to the control which may ex¬ 
tend to complete negation thereof, of the British 
suzerainty. 

[36] This is amply borne out from the follow- 
ing extracts at p. 4.2: 


“The resignation of Peshwa sovereignty in 3 818, 
the trial of Emperor of Delhi, the transfer of Com¬ 
pany’s rule to the Crown, and the deposition of late 
Gwaikar of Baroda, are historical events which affect 
Indian treaties and modify phrases of equality or 
reciprocity, just as the ‘War of Suces3ion* adds to 
the Constitution of the United States the principle 
that the Union cannot be dissolved.” 

[37] The aforesaid quotations bring it home to 
the students of International and Constitutional 
law that the Native Indian States w r ere holding 
the territories not because they were owners there¬ 
of but because certain attributes of internal 
sovereignty, in some cases, to the fullest extent 
and in others to a very slight or nominal extent 
had either been granted or conceded to them, 
subjeot always to their complete extinguishment, 
at the will of the paramount power. In short, 
it was sovereignty at will. The conclusion de- 
ducible is that they held the territories only 
in an ideal sense which truly belonged to the 
social community that occupied it. The Rulers 
and the British Government Ehared, as between 

0 

themselves, the attributes of sovereignty over 
the territories while the British Government had 
power to exercise the full internal sovereignty 
to the exclusion of a Native Chief. They w r ould 
still call him a ruler of a territory. Judged in 
thi9 historical retrospect, it leaves no room for 
doubt that “enjoyment of attributes of sovere¬ 
ignty” and “possession of territory over which 
sovereignty was being exercised” are conver- 
tible. Accordingly, cession of all attributes of 
internal sovereignty (those of external sovereig¬ 
nty having already been ended) amounts to 
cession of territory. In this sense, I would 
hold that the territory has also been ceded, hut 
as this finding is not essential for the decision 
of'the cases before me, I should leave it open. I, 
however, entertain no doubt, about the conclu¬ 
sion that I have arrived at. 

[38] Now, I shall examine the position from 
the standpoint that there ba3 been irrevocable 
cession of full and exclusive legislative, judicial 
and executive powers essential for governing 
the territory and that no attributes of sovereign¬ 
ty have been reserved for the Rulers. 

[39] Mr. B. N. Das, in reply, contends that 
the Act of Orissa Government, complained of, 
is an Act of State and is not subject to the 
jurisdiction of the Municipal Court; secondly, 
that it is not essential for the exercise of the 
jurisdiction coded to the Dominion Government 
that there will he cession to territory. In this 
connexion, he rolies on Secy, of State v. 
Bustom Khan, A. I. r. (29) 1941 p. c. 6i: C 9 
I. A. 109. This case fully hears out the views 
that I have taken Mr. P. R. Das arguo 3 that it 
is the King’s prerogative that makes all the 
difference. I shall presently show that the Exe- 
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cutive of every Sovereign Independent State 

owns prerogative rights of 'legislating for and 

governing territories that do not fall strictly 

within their dominion?, provided the jurisdiction 

bad been acquired by any means including ces- 
Bion (of jurisdiction). 

[40] The next question that falls to be con¬ 
sidered is whether ‘the legislative function” 
has, m this case, been assigned to the Govern, 
merit of Indian Dominion or to the Dominion 
Legislature. The answer to this is to be found 
in the Constitution of the Dominion. But a 
diOerent position may present itself for solution, 
m a case when it is assumed along with the 
powers i be territory is not transferred. In such 

ft case, legislature apart, the Executive of the 

Dominion can certainly exercise the power of 
making and promulgating laws on its own respoc. 
erbillty or may subject itseif to be reflated 
by the Legislature. So long as the Lrgisla. 
ture legislates law’s with the object of being 
obeyed by the executive, in executing its pow’er 
and function of administration, it does not 
legi-lam beyond its competence. Historical re¬ 
trospect of the dual Government of the Indian 
States by the Chiefs, and the Governor-General 
of India, as representative of the King of 
England, will sufficiently illustrate the position. 
It may be said that the King of England could 
make laws for exercise of jurisdiction iu foreign 
territories such as Indian States by virtue ^of 
his prerogative”. There i3, however, no charm 
in this word. It consists of the residue of the 
sovereign powers unappropriated by Parliament 
together with those pow-ers expressly granted 

to the Crown by Statute (Osborn Concise Law 
Dicnonarv). 

J’rof. Dicey defines prerogative more precisely 
ae the disen nonary authority of the Executive, and he 
explains this to rneau everything which the King ( n 
this case the Governor General) and his servant can 
do wnbout authority of an Act of Parliament”: (Anson 

.Lr.iw and Custom of Constitution).* • 

Tbe executive head of every independent sove¬ 
reign State enjoys tbe omnipotence of prerogative 
and it i 3 not peculiar to the King of England. 
With the cession of legislative power, a 3 evi- 
deuced by tbe agreement, tbe Executive can 
legislate. If they (the Executive) could not 
legislate nr otherwise govern before the cession, 
it was because of the Law of Nations by which 

every member of the State is bound. The 
agreement removes that harrier. 

[41-42) It is here necessary to trace the 
origin of the act.vit.es of the “Province of Or.s=a” 

m the concerned States in order to test their 
legality. 

[43J t he constitutional documents relevant 
to the issue are eet out herein below in chrono. 
logical order: 


(1) 

11 Geo. 

( 2 ) 
(S) 

1947. 

(4) 


A. I. R 

The Indian Independence Act (10 and 

vi. ch. 30). 

Standstill Agreement. 

Instrumentcf Accession d/- 16th August 


Inde- 

Juris- 

State 


The Agreements d/- 15th/30ih Decern- 

ber 1947. 

(5) Extra Provincial Jurisdiction Act, 1947 

(Act NO. XLVil [47] Of 1947). 

(G) Central Government Ministry of State 

Notification nos. Ill iB/-d New Delhi, d / 23rd 

December 1947, and 172-lB, dated 23rd March 
1943. 

(7) Tbe Administration of Orissa States 
Order, 1948 . 

[44] Of the above, besides the Indian 
peudence Act, and the Extra Provincial 
diction Act, all others are either Acts of 
or Executive Order in the nature of legislation. 
Items 2, 3 and 4 are transactions between two 
Sovereign States and hence Acts of State. The 
discrimination of their validity 01 otherwise is 
b.yond the competence of Municipal Courts and 
they must be assumed as valid and binding 
upon all tbe Courts in the State (Indian Domi¬ 
nion) who shall take judicial notice thereof Item 
1 above is not impugned before us. Ihm b 
(Extra.Provincial Jurisdiction Act) is the much 
impugned Act being the fountain source of all 

powers and jurisdiction of the Government of 
Orissa. Item 4 is not attacked as to its validity 
or legality but its constructs n was the subject 
of much serious controversy at the Bar, about 

which I have already arrived at my conclusion, 
though for the purpose of this case, I am as¬ 
suming that not tbe territory but full internal 
sovereignty was ceded to the Dominion Govern¬ 
ment provided Constitutional law as well a& 
International law assumed existence of any 
such distinction however thin, 

[45] Tbe Extra-Provincial Jurisdiction Act 
Las been impugned on the assumption that it 
purports to make law for a territory beyond 
the Dominion of India over which Dominion 
Legislature has no tower to legislate. Reliance 
is placed upon s. G, Indian Independence Act. Sub¬ 
section (i) of the section enables the Legislature 
to make laws for the Dominion including laws 
having extra-territorial operation. It is rightly 
contended that “ laws with extra territorial opera¬ 
tion are difierent from laws for extra terri¬ 
tories' that is, territories beyond tbe Dominion. 

[16] In this connexion, it is submitted that 
the Dominiou legislature is a creature of British 
Parliament and its legislation must ho oteradve 
witnin the limits, specified in that behalf, by the- 
Parliamentary Statute, namely, tbe Indian 
Independence Act. This agreement, however,, 
overlooks sub s. (u) of tbe section. According to 
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sab-8, (ii) and sub s, (iv), ifc is only the Domin¬ 
ion Legislature that can put a limit upon its 
legislative power for the future, but not the 
Independence Act nor any other Act, Order, 
Rule or Regulation, passed under such Act of 
the Parliament, of the United Kingdom. I shall 
quote sub*8. (ii) so far as is material for this pur¬ 
pose. It reads: 

“No law and no provision of aDy law made by the 
Legislature of either of the new Dominions shall be 
void or inoperative on the ground that it is repugnant 
to the law of England, or to the provision of this or 
any existing or'future Act of Parliament of the Uoited 
Kingdom, or to any order, rule or regulation made 
under any such Act, and the power of the Legislature 
or each Dominion include the powers to repeal or 
amend any such Act, Order, Rule or Regulation in so 
far it is part of the law of the Dominion.” 

The Dominion Legislature is as good a Sovereign 
Legislature as the Parliament of the United 
Kingdom. 

[ 47 ] It i3 sought to be urged by the learned 
Advocate-General that sub-s. (it) of the section 
will operate to validate any such law meant for 
any territory beyond the Dominion. It will 
amount to an act of State of a sovereign Legis¬ 
lature of an independent State. This contention, 
however, is not sound. Until any other law having 
the effect of repealing 8. G, Indian Independence 
Act is made and promulgated by the Dominion 
Legislature, it cannot make any law for area 
beyond territorial limits of the Dominion. It is true 
that by accession, the concerned States have be¬ 
come part of the Indian Dominion but the legisla¬ 
tive power of the Legislature in respect of the 
acceding State is limited to the subjects relating 
to external sovereignty of the State as scheduled 
in detail in the Instrument. Then the question 
arises whether Extra-Provincial Jurisdiction Act 
is only an Act with extra-territorial operation or 
is law for the territory of the concerned State. 
That the impugned Act is an Act with extra- 
territorial operation or is law for the territory 
of the concerned State. That the impugned Act 
is an Act with extra-territorial operation is clear 
from its preamble. The preamble reads: 

“Whereas by treaty, agreement, grant, u=age, suffer¬ 
ance and other lawful means, the Central Government 
has. and may hereafter acquire, jurisdiction in and in 
relation to areas outside the provinces of India: It is 
heroby enacted as follows.” 

[481 The Legislature carefully avoids any 
reference to ‘acquisition of territory’ but treats 
of 'acquisition of jurisdiction' in or in relation 
to areas outside the Provinces of India. Jurisdic¬ 
tion includes rights, powers and authority. 

[49] The Central Government of the Indian 
Dominion, no doubt, owes allegiance to the Con¬ 
stitution of the Dominion and, therefore, to its 
Legislature. It is competent for the Legislature 
to confer power or powers upon the Central 
Government or to prescribe “the limits’* within 


which and “manner in which” and “the agency 
through which’* any such power or jurisdiction 
should be exercised. It has not been argued by 
Mr. P. R Das that the said Act. as an Act with 
extra-territorial operation, is ultra vires the 
Indian Dominion Legislature. 

[50J Conceding, for the sake of argument, 
that the Act, according to what is conveyed by 
its language understood in its plain grammatical 
meaning, purports to be an Act which applies to 
foreigners abroad or is otherwise in conflict with 
any principle of International law, the Courts 
must obey and administer it as ifc stands, what¬ 
ever may be the responsibility incurred by the 
nation to foreign powers in executing such a 
law, for the Courts cannot question the authority 
of Parliament or assign any limit to its powers 
(Vide Maxwell on Interpretation of Statutes, pp. 
157-158- Ref. Comp . Bonham's Case, ( 1609) 
8 Rep. 118a, commented on in Kemp v. Nevile , 
(1861) 31 L. J. Ch. 158 : (10 C. B. N. S. 523). See 
also Day v. Savadage, (l6U) Hob. 87; Loud. 
(City of) v. Wood, (1701) 12 Mod. 688 ; 1 Kent, 
Comm. 447. Besides, by transfer of sovereignty 
over the one the people residing there become 
the subjects of the Indian Dominion for all pur¬ 
poses of the Government both externally and 
internally. 

[51] That there can be no serious objection to 
the Central Government, without the help of a 
Legislature, exercising powers of legislation by 
virtue of a jurisdiction acquired in a foreign 
territory through an agency appointed in that 
behalf has innumerable parallels. I will invite 
attention to instances of exercise of such jurisdic¬ 
tion under the Foreign Jurisdiction Acts passed 
by the Parliament of United Kingdom; 

“Under the Order in Council made in pursuance of 
the successive Foreign Jurisdiction Act9 British Courts 
have been established and British Jurisdiction is exercis¬ 
ed in numerous foreign territories in respect not only of 
British subjects but of foreigners, that is, in cases to 
which Parliamentary legislation, though recognised, 
confirmed, supported, and regulated by Acts of Parlia¬ 
ment, derives its authority, ultimately not from Parlia¬ 
ment, but from powers inherent in the Crown or con¬ 
ceded to the Crown by a foreign State." (See Illbert’a 
Government of India, 3rd Edo., p. 383). 

[62] The learned author at p. 395 of hi 3 book 
says: 

“But in the third stage the Foreign Jurisdiction Act 3 
have been applied to certain territories in Africa 
which are under the exclusive protectorate of England 
in this sense, that their Chiefs are debarred from enter¬ 
ing diplomatic relations with any other European 
Power and that consequently such extra-territorial 
jurisdiction a3 is exercised within the territories ia 
monopolised by officers of the British Government 
instead of being exercised by them concurrently with 
officers of other European S ates.” 

[63] At page 4oo Illbert says’ 

“The application to protectorates of the machinery 
of the Foreign Jurisdiction Acts has brought into grea- 
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ter prominence the question as to the classes cf persons 
v?ith respect to whom the jurisdiction is exercised. The 
answer to these questions depends upon the nature and 
origin of the jurisdiction, and on the terms of the ins¬ 
trument by which the jurisdiction is derived from an 
arrangement between the British Crown and the terri¬ 
torial sovereign, it clearly can be made exercisable in 
the case of persons under either of those authorities.” 

[5i] It is clear from the above that extra 
territorial operation of the Act can extend to 
pergons who are not directly subjects of the legis¬ 
lating State but of the foreign territory but sub¬ 
ject always to the extent of the jurisdiction 
required. In the instant case, the only objection 
raised as to deficiency of jurisdiction related to 
absence of power of legislation, such as extend¬ 
ing the Act3 in force in the Province of Orissa 
to the States area. This objection, however, dis¬ 
appears as soon as it is proved or established as 
has been done in the earlier part of the judg¬ 
ment, that the attributes of sovereignty includ¬ 
ing the power of making and promulgating laws 
have been ceded. It may be noted that not only 
a legislature but also an executive head, grant¬ 
ing that the latter ha3 power of sovereignty, can 
exerciso extra-territorial powers over a foreign 
territory and can make and promulgate laws in 
that behalf. It will bo worth-while to quote the 
following passage from Illbert’s Government of 
India at pp. 417-41S : 

“But tho Governor-General in Council bag in his 
executive capacity extra territorial powerg far wider 
tJ an those which may be exercised by the Indian Legis¬ 
lature. By successive Charters and Acts extensive 
powers of sovereignty have been delegated by the 
English Crown, first, to the East India Company, and 
afterwards to the Governor-General in Council as its 
successor. The Governor General in Council is repre¬ 
sentative in India of the British Crown, and as such can 
exercise under delegated authority the powers incidental 
to sovereignty with reference both to British India and 
to neighbouring territories, subjeci to the restrictions 
imposed by Parliamentary legislation and to tho control 
exercised by the Crown through the Secretary of State 
for India. rhu3 ho can make treaties and conventions 
with the Rulers, not only of Native States within the 
boundaries of what is usually treated ns India but also 
of adjoining States which are commonly treated as 
extra Indian, such as, AfganUtban and Nepal, and can 
acquire and exorcise within the territories of such 
States powers of legislation and jurisdiction similar to 
those which are exercised by tho Crown in foreign 
countries in accordance with the Foreign Jurisdiction 
Acts and Orders in Council under them, and extending to 
persons who are not subjects of the King. 

The existence of these powers was until recently 
declared, and their exercise was to some extent regu¬ 
lated by -the Foreign Jurisdiction and Extradition Act, 
1S79, of tho Government of India, which contained' 
recitals corresponding to those in the Foreign Juris¬ 
diction Act, IS90 f . passed by the Governor-General in 
Council, a3 representative of the British Crown, rested 
on the same principles, and might with advantags be 
based on the same statutory foundations as tho extra 
territorial powers of the British Crown on other parts 
of the world. Accordingly, in 1902, an Order in Coun¬ 
cil under the Act of 1890 made provision for the 
exercise of foreign jurisdiction by the Governor-General 


of India in Council, and the Indian Act of 1879, having 
been superseded as to foreign jurisdiction by this Order 
and as to other matters by later Indian legislation 
was formerly repealed by the Indian Act XV of 1903. 1 

[66] With regard to the effect of the Foreign 
Jurisdiction Order in Council of 1902 , the author 
observes at p. 419 : 

“The language of the Order ig wide enough to include 

every possible source of extra territorial authority. The 

powerg delegated are both executive and legislative 

and are sufficiently extensive to cover all the extra 

territorial powers previously exercised in accordance 
with Indian Acta.” 

[56] As instance, of exercise of full jurisdic¬ 
tion acquired by cession, the following passage 
at pp. 423-424 may be noted : 

“There are certain areas within which full jurisdic¬ 
tion has been ceded to the Government of India, and 
within which jurisdiction is accordingly exercised by 
Courts and Officers of the Government of India over all 
olaesea of persons as if the territory were part of British 
India, The most conspicuous instances of this is the 
district known as the Berar, or as the Hyderabad 
Assigned Districts, which, although held under a per¬ 
petual lease, and administered as it were part of the 
Central Province?, is not technically, with British India. 
The same appears to be the position of the residences 
and other stations on the occupation of political officers, 
and of cantonments in the occupation of British troop 3 .’ ? 

[67] The learned author draws the following 
conclusions after a comprehensive review of the 
subject “British Jurisdiction in Native States’* 
which will prove very instructive and illuminat¬ 
ing on the subject, in question. They are : 

(i) The extra territorial powers of the Gover¬ 
nor-General of India in Council are much wider 
than the extra territorial powers of the Indian 
legislature and are not derived from, though 
they may be regulated or restricted by, English 
or Indian Acts. 

(ii) The powers are exercisable within the 
territories of all the Native States of India. 

W hether they are exercisable within the terri¬ 
tories of any State outside India is a question 
which depends on the arrangements in force with 
the Government of that State, and on the extent- 
to which the powers of the Crown exercisable in 
pursuance of such arrangements have been dele- 
gated to the Governor-General. 

(iii) The jurisdiction exercisable under those 
powers might be made to extend not only tc 
British subjects and to subjects of the State 
within which the jurisdiction is exercised, but 
also to foreigners. 

(iv) The classes of persons and cases to which 
jurisdiction actually applies on the agreement, if 
any, in force with respect to it 3 exercise, and, 
in the absence of express agreement, or usage 
and the circumstances of the case, and may be 
defined, restricted, or extended accordingly by 
the instrument regulating the exercise of the 
jurisdiction. 
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[68] Besides the above, certain extracts from 
Lee Warner’s Book on Native States in India 
will illustrate that foreign jurisdiction can 
be exercised by an Executive Government in a 
much wider sense than by the Legislature. The 
latter in making laws with the extra-territorial 
operation, exercises personal jurisdiction in 
foreign territories while the former can, by its 
power of legislation derived from the owner of 
the territorial sovereignty over an area, exercise 
jurisdiction over the subjects of the foreign states. 
At p. 368 he says : 

” The jurisdiction which the Governor-General in 
Council exercises through his delegates the Political 
Agents, in the Native States, of foreign jurisdiction ; 
a portion of the full attributes of sovereignty or juris¬ 
diction which, aa was shown in the second chapter, are 
distributed in various degrees. With the Chief’s con¬ 
sent, express or implied, the Governor-General in Coun¬ 
cil shares with him the attribute or sovereignty known 
as jurisdiction. The subject of the Native State who 
may contest the authority of the Courts thereupon esta¬ 
blished by the Governor-General in Council, will get no 
redress from the sovereign of his State who admits the 
right of British Interference. If ho appeals to British 
Law, he will be referred to the provisions of British 
law, which, although they do not confirm, yet support 
and regulate the exercise of foreign jurisdiction in the 
oase in question. While Act XXI [21] of 1879 was in foroe, 
its S. 6 declared that tbe Notifications of the Governor- 
General in Counoil issued under the Act were conclu¬ 
sive ; and, since tbe appeal of that Act, the Foreign 
Jurisdiction Act, 1890, and tbe King’s Order in Coun¬ 
cil, of 11th June 1902 together with tbe Notifications 
published under it by the ^pvernor-General in Council, 
warrant the Officers concerned in exercising the powers 
entrusted to them, and prevent other British subjects 
and British Courts from raising any objections.” 

At p. 369, Lee Warner writes : 

‘‘When the subject of liailway Administration is 
dealt with, it will be found that the Native States usu¬ 
ally cede ‘full jurisdiction short of sovereign Powers'. 
The reservation save3 the railway lands ceded by them 
from annexation, whilst the Governor-General is able 
to provide tbe neoessary Courts for tbe trial of railway 
cases and to equip them with the necessary laws and 
rule of procedure.” 

At p. 865, he writes : 

“The laws which are introduced are not passed by 
the Legislative Council of India, but are applied by tbe 
Government of India ; and the Courts, which adminis¬ 
ter justice within them are Courts established by the 
Governor-General in Council, or if for convenience’ sake 
neighbouring British Judge or Magistrate is given 
authority over these areas, he exercises bis functions 
not as a British Judgo or Magistrate, but under special 
appointment, under the provisions of tbe Foreign Juris¬ 
diction Act.” 

[69] Io consideration of what I have said 
above, I may safely conclude that under the 
Extra Provincial Jurisdiction Act, 1917, of the 
Indian Dominion Legislature corresponding to 
Foreign Jurisdiction Aot, 1890, of the Parliament 
of the United Kingdom, Foreign Jurisdiction Act 
(xxi [2l] of 1879) of the British Indian Legis¬ 
lature, later replaced by the Foreign Jurisdiction 
J Order in Couhoil, 1902, by which the Governor- 


General of India was empowered to exercise 
jurisdiction over foreign territories outside 
British India such as those of Native States and 
the like, the Orissa Government derives its power 
to exercise authority and jurisdiction in relation 
to the governance of the territories of the con¬ 
cerned States, In exercise of such power, the 
Orissa Government has extended to tbe said 5 - 
territory the application of several Acts (Orissa) 
including the Orissa Maintenance of Public Order 
Act. 

[60] In my judgment, the passing of the 
Extra-Provincial Jurisdiction Act, the Notifica¬ 
tion of the Government of India delegating its 
authority to the Government of Orissa and 
Orissa Government’s exercise of the powers ana 
extension of Orissa Maintenance of Public Order 
Act, to the territories concerned are all infcrai 
vire3, valid and binding upon the subjects ofi 
those territories. This would completely dispose: 
of the petitions, but, however, as the learned' 5 
counsel have cited certain authorities, I consi ¬ 
der it my duty to deal with them in as ample 
a manner as the necessity of the case requires. 

[61] Mr. P. R. Das relied upon the following 
cases for establishing his proposition that the 
Native States were outside the Dominion of His 
Majesty the King of England and neither British 
Indian Laws, nor law passed by British Parlia 
ment had any operation in those territories. The 
cases cited do support that proposition, neverthe- 
less, they support the view taken by me as above 
that cession of powers and jurisdiction by one State 
to another can empower the latter to exercise 
internal territorial sovereignty. Each case must 
depend on its own facts. The main spring of 
powers, authority and jurisdiction will be the 
treaty, engagement or agreement, as the case 
may be. I shall now proceed to deal with the 
cases cited one after the other, 

[62] The Empress v. Keshub t 8 cal. 985 : (n 
c. L. R. 241 F. B.) decides that tbe territory of 
Mayurbhanj was not a part of British India. 
Bitchitranund Dass v. Bhugbut Perai , 16 Cal, 
667 follows the Full Bench decision of The Em 
press v. Keshub, 8 cal. 985: (11 c.l.r. 241 F.B.), 
and holds that Keonjhar was not a part of 
British territory. 

[63] Statham v. Statham, 1912 p. 92 : (ai 

L. J. p. 33)— In thi3 case it was observed, 

“but, though His Highness is thu3 not independent, 
he exercises as ruler of hig State various attributes o l 
sovereignty, including internal sovereignty, which is 
not derived from British Law, but is inherent in the 
ruling chief of Baroda, subject, however, to the 
suzerainty of His Majesty the King of England and to 
tbe exercise by tbe Government of India of such of 
the rights and powers of territorial sovereignty as have 
by treaty , usage, or otherwise passed to and are 
exercised by the suzerain , such as, for instance , the 
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exercise of jurisdiction over Europeans and Ameri¬ 
cans in Daroda, of 'interference to settle disputes as 
to succession to the State or to put a stop to gross 
misrule in the State, or to regulate armaments and 
ihe strength of the military forces it c.” 

It should be noted that the powers of inter¬ 
ference enumerated iu the underlined (here itali¬ 
cised ) portion of the passage are mentioned as 
“attributes of territorial sovereignty.*' 

[64J The next case relied upon is that of Hem* 
chand Devchand v. Sakarlal, 1906 A. C 212. 
In this, it wa3 held that Kathiwar wa3 not, as 
•a whole, within the King’s Dominions. With 
regard to the legislative dependence, it was 
observed : 

“No legislative power over it has been claimed. The 
intervention has never been carried further than was 
judged necessary, in this emergency, for the main¬ 
tenance of peace, good order, and security. The position 
of the chiefs has always been respected; and at least in 
the case of more important among (hern, many of the 
functions commonly regarded as aitributesof sovereignty 
have been preserved to them. The form adopted in 
establishing and regulating tribunals in the province 
has been that which was regular and appropriate if it 
was not British territory, but quite irregular and in¬ 
applicable if it was.” 

From the aforesaid passage, it is clear that 
under the power ceded, under the treaty arrange¬ 
ments, to the British Indian authorities, some 
sort of regulations were in operation for esta. 
blishing and regulating tribunals for adminis. 
tration of justice involving thereby a power of 
making laws and enforcing their administration. 

[65] Next, much reliance is placed upon the 
case of Muhammad Yusuf-UdDm v. Queen 
Empress, 24 I. A. 137 : (25 Gal. 20 P. C ). In 
this cnee by some correspondence between the 
Nizam and the Governor.General, civil and 
criminal jurisdiction over the areas of the 
railway line running through the Nizam’s terri¬ 
tories bad been ceded. A higher jurisdiction 
having been sought to be exercised by a Noti¬ 
fication or Order of the British Indian Govern, 
ment, it was challenged by the Nizam. The 
question came up before their Lordships of the 
Privy Council, who held that mere yielding up 
of civil and criminal jurisdiction did not amount 
to a grant or cession of territory and the juris¬ 
diction claimed, being an excess of the juris- 
diction granted, could not be sustained—this 
case does not detract from the view taken by 
me inasmuch as the agreement between the 
Indian Dominion and the oncernel Statf 3 pur¬ 
ports to yield up the entire jurisdiction essential 
for the governance and administration of the 
territories, and I bavo discussed, at length, the 
real import thereof. In the result, this case does 
not conflict with the view taken by me, it being 
an authority on its own facts. 

[66] Thecaseof Macleo l v. Attorney-General , 
for Neio South Wales , 1891 a. O. 455 : (60 L. J. 


A. I. B. 

P. C. 55) is an authority for the proposition that 
any legislation deriving a jurisdiction fr)m the 
Imperial Parliament cannot legislate so widely 
as to govern all persons in the habitable Globe. 
Certain limitations must be placed on such legis¬ 
lation so as to confine irs op rations within such 
limits as are within the territorial as well as 
personal jurisdiction of tbe Legislature. “Personal 
jurisdiction*’ is defined by Lord Winsleydale as 
legislative power over persons who are natural 
born subjects or residents whilst they are within 
the limits of the Kingdom or pers ms who owe 
obedience to the laws of tbe Legislature and 
whose interests the Legislature is under a corre¬ 
lative obligation to protect. Applying these prin¬ 
ciples to tbe Extra-Provincial Jurisdiction Act 
(impugned as ultra vires by the petitioners* 
learned counsel), it can be safely concluded that 
it does not overstep the limitations, if any, 
placed upon the legislative power of the Indian 
Dominion Parliament, inasmuch as, the Act 
purports to govern Indian Dominion Executive 
who owe obedience to the laws of tbe said Par¬ 
liament, in exercise of such power, authority, 
and jurisdiction a3 they acquire by treaty, usage, 
sufferance or by other lawful means. Besides, as 
I have already said, the Dominion Government 
having ac juired, by virtue of “tbe agreement” 
sovereign powers enabling them to govern and 
administer the country, the residents have be¬ 
come the subjects of the Indian Dominion and 
their interest the Legislature is under a corre¬ 
lative obligation to protect. If the impugned Act 
purports to apply to such subjects, it does not 
offend against the principle enumerated by tbe 
Privy Counoil ill Macleod J s case : (1891 A G. 455; 
60 L. J. P C. 55). 

[67] The next case relied upon is ( Duff 
Development Co, Ltd . v. Government of 
Eelantan , 1921 A. C. 797 : (93 L. J. Cb 343). 
This case was cited to prove that the consti¬ 
tutional position of a sovereign is not annihi¬ 
lated by agreemont or treaty with a superior 
power which limits its powers in the sphere of 
affairs relating to its internal territorial sove¬ 
reignty and that when a question arises as to 
whether a particular S r ato is a sovereign Sta^e, 
it is more for the Government of the country 
than for the Court to decide. As a proposition 
of law, it was laid down : 

“1 hat a State may without ceasing to be a sovereign 
State be hound to another more powerful State by -an 
unequal alliance. No doubt tbe engagements entered into 
by a State may be of such a character as to limit and 
qualify; or even to destroy the attributes of sovereignty 
and independence : Wheaton, Edn. 5, p. 50; Halleck, 
Edn.4, p.73; and the precise point at wh ch sovereignty 
disappears and dependence begins may sometimes bo 
difficult t> determine. But where such a question arises, 
it is desirable that it should bo determined not by the 
Courts which must decide on legal principles only, but 



Orissa 81 


1950 Sabadhakab Naik v. The King (SB) (Das J .) 


by the Government of the country, which is entitled to 
have regard to all the oiroumstanoes of the caee. Indeed, 
the recognition or the non-recognition by the British 
Government of a State as a sovereign State has itself a 
dose bearing on the question whether it is to be re¬ 
garded as sovereign in our Courts’' 

The sovereignty of the Government of Kelantan 
was decided on terms of the treaty by whioh 
both the States were bound. Apart from the 
general principles laid down, this case is an 
authority on its own factsxlt is always a matter 
of construction of the deed embodying cession of 
powers, authority and jurisdiction or territory, 
as the case may be. 

[68] The case of Triccam Panachand v. 
B . B. & G. I. Rly. Co., 9 Bom. 244, is likewise 
an authority on its own facts, the decision being 
based upon construction of an agreement by 
which the Thakare (the chief) assigned to the 
Officers of the Government of Bombay, in per¬ 
petuity, a spot of land. This case has no appli¬ 
cation to the facta of the present case. 

[69] Lastly, reliance is placed upon a passage 

occurring in Oppenheim’s International Law, 

Oth Edn. (foot-note) at p. 169, namely : 

“The Courts of the United States of America have 
always upheld the theory that the Federal Government 
is sovereign as to all powers of Government actually 
surrendered, whereas eaoh member-Stato is sovereign 
as to all the powers reserved.” 

There is no dispute about the correctness of the 
position thus enunciated. If the matter rested 
with the Instrument of Accession the Dominion 
Government and the concerned States should 
have respectively occupied the same status as 
the Federal Government and the member-States 
in the United States of America, but the present 
is a case in which the concerned States did not 
reserve any power and aotually surrendered all 
powers of Government. After euch surrender 
they can claim no sovereignty as against the 
Dominion Government. 

[70] In the supplementary argument on be. 
hall of the petitioners, it was urged, relying 
upon S 8, Government of India Act, 1935, as 
adapted by the India Provincial Constitution 
Order, 1947, that the Executive Authority of the 
Dominion i3 co-extensive with the legislative 
power of the Dominion Legislature. This argu¬ 
ment is untenable in view of the express provi- 
sion of the section, the relevant portion of which 
reads : 

‘Subject to the provision of this Act, the Executive 

Authority of the Dominion extends to the matters with 

respect to which the Dominion Legislature has power 

to make laws, including the exercise of rights t authori - 

ty and jurisdiction tn and in relation to areas outside 
the Dominion 

Attention is to be paid to the underlined words 
(here italicised) above. These words conclusively 
prove that the authority of the Executive far 
exceed that of the Legislature. This should be so as 
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the Executive Authority of the Dominion posseB 
ses “Prerogative” (rights and powers). 

[71] I am clearly of opinion that there is no 
merit in the petitioners* cases and their petitions 
are rejected. 

[72] Das J. — I 8gree that the applications 
should be dismissed. The prosecutions which 
are sought to be quashed are for alleged breach 
of certain notifications issued under the Orissa 
Maintenance of Public Order Act. The validity 
of the said Aot as such or of any of the pro¬ 
visions thereof or of any notifications thereunder 
are not challenged before us and we are not con¬ 
cerned with the same in these applications. 
What is challenged is the application or the ap¬ 
plicability of the said Act to the Orissa States, in 
particular to Bamra and Kalahandi which are 
comprised in the Orissa States. 

[73] In the context of the attainment of Domi¬ 
nion Status by India on 16 th August 1947, the 
Rulers of the Orissa States executed Instruments 
of Accession under S. 6 Government of India 
Act and Standstill Agreements under 8 7, Indian 
Independence Act. The> or must of them includ¬ 
ing Bamra and Kalahandi executed what may be 
called for convenience "Integration Agreements” 
on 14th December 1947, and subsequently, where¬ 
by ; “Exclusive Authority Jurisdiction and power 
for and in relation to the Governance of the State** 
has been ceded to the Dominion Government. 
The Central Legislature enacted the Extra-Pro¬ 
vincial Jurisdiction Act (Act XLV1II [48] of 1947) 
whereby the acquisition by the Central Govern¬ 
ment (which means the Governor-General by the 
General Clauses Act) of jurisdiction in and in 
relation to areas outside the provinces of India 
by various lawful means is recognized and the 
exeioise of it is regulated. This Act is of a gene¬ 
ral nature and has no specific reference to any 
particular state or states and by s. 3 (2) thereof 
the Central Government may delegate any such 
extra-provincial jurisdiction to any officer or 
authority in such manner and to such extent as 
it thinks fit. By 8. 4 thereof the Central Gov¬ 
ernment is authorised to make orders for the 
effective exercise of any such extra-provincial 
jurisdiction and suoh order may provide inter 
alia : 

“For determining the laws and procedure to be ob¬ 
served whether by applying with or without modifica¬ 
tions all or any of the provisions of any enactment in 
force in any province or otherwise.” 

[74] The Central Government by notification 
dated 23rd December i9*7 (superseded by a 
subsequent notification dated 23rd March 1948) 
delegated its extra-provincial jurisdiction in 
respect of Orissa States to the Provincial Gov¬ 
ernment of Orissa including the power under 
S. 4. The Orissa Government, acting under the 
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eaid delegated authority passed on 1st January 
194S the Administration of the Orissa States 
Order, 1948, whereby elaborate arrangements are 
enacted for the Administration of the States. 
Section 4 of the said order applies certain enact¬ 
ments specified in the schedule thereto to the 
Orissa States of which the Orissa Maintenance 
of Public Order Ordinance (later amended as 
Orissa Maintenance of Public Order Act by no¬ 
tification dated 10th April 1948) is one. Thi 3 
chain of events shows that the Orissa Mainten¬ 
ance of Public Order Act is sought to be made 
applicable to the States not by its own force 
but by virtue of adaptation by a Legislative 
Order enacted by the Provincial Government of 
Orissa in pursuance of the authority delegated 
to it by the Central Government under the pro¬ 
visions of the Extra Provincial Jurisdiction Act, 
and in exercise of the jurisdiction that the Cen¬ 
tral Government has derived from the states by 
the Integration Agreement of December 1947. 

[75] The substance of the arguments on behalf 
of the petitioner is : 

( 1 ) That the integration agreements do not 
confer on any Dominion Authority the legisla- 
tive power over the states ; 

(2) That the chain constituted by the follow¬ 
ing, namely, the Extra Provincial Jurisdiction 
Act, the delegation thereunder to the Provincial 
Government and the Legislative Order of the 
Provincial Government of Orissa extending Oris- 
Ea laws to the States is in substance an attempt 
at legislation for an area outside the Dominion 
of India which is ultra vires. 

[76] The arguments on behalf of the Govern¬ 
ment are in substance to the effect that : 

(1) That the fullest jurisdiction has been 
ceded under the Integration agreements, inclu¬ 
ding the Legislative ; 

(2) That the chain of events by which the 
Orissa laws have been applied to the States 
does not constitute any direct legislation for the 
States by any Legislative Authority of the Do¬ 
minion Ln exercise of its normal powers but is 
merely the exercise of the ceded jurisdiction ; 

(3) That the various links in this chain of 
events are acts of States whose validity cannot 
be questioned in the municipal Courts. 

[77] As regards this last point submitted on 
behalf of the Government, it is unnecessary to 
express any final opinion, but it appears to me 
to be plausible to say that, in these petitions, 
where the right of certain subjects of the Orissa 
States to challenge the validity of certain steps 
taken by the Dominion authorities is involved, 
not only the step constituting the integration 
agreement but also all the subsequent steps in 
purported exercise thereof, up to the stage of ap¬ 
plying certain laws and making certain adminis¬ 


trative arrangements, are all Acts of State which 
neither the subjects of the States nor the muni¬ 
cipal Courts constituted by the Dominion au¬ 
thorities can question. The subjects of the state- 
could not question the laws if they had been 
purported to be applied by the ruler himself. 
Much less can they question the same in a 
municipal Court of the Dominion if the laws 
are applied to the State by a Dominion Au¬ 
thority in purported exercise of jurisdiction 
ceded by the ruler, the ruler himself acquiescing 
in it. The rights of the subjects of a state, in 
which ceded jurisdiction operates, which are 
justifiable in the Courts established by the ceded 
jurisdiction are only those that are granted or 
recognized by the new authorities and all acts 
of the new authorities up to the stage of grant¬ 
ing or recognition of rights may well be Acts of 
State. The judgments of the Privy Council in 
Secy . of State v. Kamachee Boye, 7 M I. a. 
476: (4 W. R. 42 P. o.), Secy, of State v. Binray 
Bai, 39 Bom. 625 : A. I. R. (2) 1915 P. O. 59 and 
Vagesinghji v. Secy, of State, 48 Bom. 613 .- 
(A. I. R. ( ll) 1924 p. C. 216) may be referred in 
this connection. 

[78] This aspect of the case has, however, not 
been faliy argued before us and I hesitate to 
express a definite opinion on a matter on which 
we have not had the advantage of assistance by 
way of full arguments from the Bar. Further in 
this case it may be contended that a different 
principle applies. It may well be, that where 
the liberty of an individual is being threatened 
by prosecution before tribunals amenable to 
correction by this Court, and the prosecution 
purports to be for voilation of certain laws 
which the Government purports to have enacted 
in pursuance of the powers conferred by the 
Dominion legislature (in this case the extra 
Provincial Jurisdiction Act), the individual 
though not a snbject of the Dominion (assuming 
that he continues to be a subject of the State) 
has the right to approach this Court and ask it 
to examine the validity and legality of the 
exercise of authority by the Dominion autho¬ 
rities on some principle analogous to that in¬ 
dicated in Hemcha?id Devchand v. Azam 
Sakanlal , 1906 A. c. 212 at p. 238 para. 1 . 

[79] As regards the further arguments that 
have been raised by the learned Advocate-" 
General on behalf of the Government to the 
effect that apart from any effect of the integra¬ 
tion agreements, the states form integral parts 
of the Dominion of India and that the rulers of 
the States are not sovereigns in any sense of the 
term, it is unnecessary to go into these at any 
great length, because so far as at least as these 
cases are concerned, we must go by the position 
assumed in the integration agreements. It ie 
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obvious that the integration agreements prooeed preamble cannot limit the scope of the opera- 


on the footing that the states are not part of the 
Dominion of India and the rulera of the States 
have got sovereign status, for the purpose of 
entering into this agreement and ceding jurisdic¬ 
tion over their territory. It is, therefore, un- 
necessary to decide whether in a larger sense 
they are sovereigns and whether the states are 
parts of the dominion territory. It may be also 
added that S. 6 (l), Extra Provincial Jurisdic¬ 
tion Act has been brought to our notice. It is 
not contended that it bars our jurisdiction and 
we have not been asked to make any reference 
thereunder. 

[80l It is now necessary to consider the vali- 
dity of the petitioner’s arguments. The first 
question that arises for consideration is the con¬ 
struction of the integration agreements dated 
14th December 1947. The agreement states that 
the ruler thereby cedes to the Dominion Govern- 
ment 

“full and exclusive authority, jurisdiction and 
powers for and in relation to the governance of the 
states'’. 

The contention of the learned counsel for the 
petitioner is that this cedes to the Dominion 
Government only what may be called the execu¬ 
tive authority and jurisdiction and not any 
legislative authority. I agree with my Lord, 
the Chief Justice for the reasons given by him, 
in coming to the conclusion that this agreement 
is effective to transfer complete legislative 
powers and authority and jurisdiction. The 
phrase used, namely, 

“full and exclusive authority jurisdiction and 
powers for and in relation of the governance of the 
states" 

is a phrase of the widest amplitude and there is 
absolutely no reason to limit it to what may be 
called mere executive authority. The demarca¬ 
tion between executive, legislative and judicial 
functions, amongst the functions of the Govern¬ 
ment, is a modern conception of democratic 
states and does not appear to have existed in 
these states themselves. The word ‘ Governance” 
comprises all the three functions and no reserva. 
tion can be implied in favour of the grantor of 
the jurisdiction who apparently had all the three 
functions combined in him. The learned counsel 
for the appellants lays stress upon the use of 
word “Administration’’ in the preamble of the 
agreement as also in the place where the agree- 
ment provides a9 follows : 

“Agrees to transfer the administration of the said 
States to the Dominion Government from 1st January 
1948.” 

[ 81 ] The learned counsel would have it that 
the word “Administration” is confined to the 
executive functions. Apart from the fact that 
the use of the word “Administration” in the 


tive words of the agreement which so clearly 
state that the Governance of the States has been 
ceded, there is no authority in support of the 
position that "Administration” means only exe¬ 
cutive functions. That it is not so has been fully 
pointed out by my Lord, the Chief Justice and 
would appear also to follow from what has been 
assumed by the Privy Council with reference to 
analogous arrangements noticed in Secy, of 
State v. Rustam Khan , 68 I. A. 109 : (a. i. r. 
(28) 1941 p. 0. 64) and Dattatraya v. Secy, of 
State , 58 cal, 570 : (a. i. r. (L7) 1930 p. c. 267). 
The use of the word "Full and Exclusive” in 
the agreement is very significant and it is 
obvious that if only executive function was in¬ 
tended to he ceded by the agreement and not 
the legislative function also, the executive juris¬ 
diction itself could not be full and exclusive 
inasmuch as the legislative machinery of the 
state would he competent to limit it and to 
regulate it or even probably to negative it. The 
fact that the agreement provides only for pay¬ 
ment of only a personal allowance from the 
revenues of the states is also very significant 
because if what was intended to be ceded was 
only executive functions and not either the 
legislative or the judicial functions it is difficult 
to see wherefrom the ruler would have found 
the financial resources for carrying on the judi¬ 
cial and legislative functions. It is therefore 
absolutely clear to me that what has been ceded 
is the entire governmental function inclusive of 
the executive, judicial and legislative function 
and that there has been no reservation with 
respect to any portion of the Government func¬ 
tions. In fact, the agreement amounts to a 
complete transfer of internal sovereignty of the 
States to the Dominion Government, probably 
retaining for the ruler a titular sovereignty as 
might appear from the references to the Gadi of 
the States in Art. 5 of the agreement. Whether 
this-titular sovereignty enables him to revoke 
this agreement is a question on which we are 
not called upon to express any opinion in this 
case. 

[82] The learned counsel for the appellants 
has sought to derive support for his argument by 
submitting that this agreement was only a 
supplementary instrument of accession, the im- 
plication being that if it is treated as a supple¬ 
mentary instrument of accession, he may be 
able to press in aid S. 8, sub-s. 2, Government 
of India Act which requires that an instrument 
of accession shall specify the matters whioh the 
ruler accepts as matters with respect to which 
the Dominion Legislature could make laws for 
the states and the limit actions to which the 
powers of the dominion legislature to make 
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laws for the state are subject. I agree with my 
Lord, the Chief Justice, for the reasons given by 
him that this agreement is not a supplementary 
instrument of accession contemplated by S. 6, 
Government of India Act. It has not been con. 
tended before us that it i3 not open to the ruler 
of a State to cede all or any of his functions to 
the Dominion Government otherwise than by 
an instrument of accession. Mr. P. R. Das, 
learned counsel for the appellants, has in answer 
to a question put to him candidly conceded that 
he could not take up any such position. There is 
nothing in the Government of India Act which 
limits the power of the Dominion Government 
or of the Rulers of States to enter into agree¬ 
ments between themselves. Section 8, Govern¬ 
ment of India Act impliedly recognises the 
contrary. Indeed if the Rulers are sovereigns as 
the applicants contend, their power to enter into 
any kind of agreement they choose with any 
other sovereign state could not be denied or 
controlled by any express or implied legislation 
of the Dominion Government. 

[83] The next question that has been raised 
is as to the validity of the arrangements for 
the extension of the specified Acts that have 
been made in pursuance of the purported exer¬ 
cise of the jurisdiction ceded under these integra¬ 
tion agreements. The argument is that what has 
been done amounts to direct or indirect legisla¬ 
tion for the States by dominion authority and 
that dominion authorities are not competent to 
legislate for the states inasmuch as the states 
are not part of the dominion territory. In sup¬ 
port of the position that states are not territorial 
part of Dominion of India, various cases have 
been cited and it has been urged that a mere 
grant of jurisdiction however full and ample 
and exclusive does not amount to cession of 
territory. There is undoubtedly considerable 
authority for the view that stat93 are not part 
of the Dominion territory and that cession of 
jurisdiction does not amount to cession of terri¬ 
tory (vide Muhammad Yusuf Uddin v. Queen 
Empress , 24 I. a. 137 : (25 cal. 20 p. c ); Rem - 
chand Devchand v. Azam Sakarlal, (1906) A. C. 
212; Secy, of State v. Rustam Khan, 68 I. A. 
109 : (a. I. R. (28) 1941 P. c. 64) Dattatraya v. 
Secy, of State, 58 Cal. 570 ; (a. I. r. (17) 1930 
P. C. 267). It may also be assumed that a sove¬ 
reign legislature, normally legislates for its 
own territory or its own subjects. It is however 
unnecessary to express any final opinion on these 
matters because what purports to have been 
done in this case is not on the footing that the 
States are dominion territory or that the domi¬ 
nion legislatures, either of the centre or of the 
province, have legislated for the states. What all 
has been done and purports to have been done 


is that the Dominion Government has assumed 
jurisdiction in purported exercise of jurisdiction 
ceded to it by the rulers of the states and the 
Dominion legislature intervened to regulate the 
method and manner of the exercise of that 
jurisdiction. There can obviously be no com¬ 
plaint about it by the rulers much less by the 
applicants inasmuch as the very agreement to 
cede jurisdicion provides that the jurisdiction 
may be exercised “in such a manner and through 
such agencies as the Dominion Government may 
think fit’* 

[84] Apart, however, from the wide terms of 
the integration agreements themselves as to the 
manner in which and the agencies through which 
the ceded jurisdiction can be exercised, can it be 
said that the regulation of the 6xerciee of juris¬ 
diction by the Extra-Provincial Jurisdiction Act is 
ultra vires?—The powers of the Dominion Legis¬ 
lature, which now a sovereign legislature have 
to be judged with reference to the terms of s. 6, 
Indian Independence Act of 1947 until altered. It 
provides for the power to make laws for the 
Dominion including law r s having an extra-terri¬ 
torial operation. By the Extra Provincial Juriadi. 
ction Act the Dominion has not legislated for 
any area outside the Dominion. It has only 
recognised the lawfulness of the acquisition of 
extra-provincial jurisdiction by the Dominion 
Government, and has regulated the method and 
the manner in which such jurisdiction is to be 
exercised. It has, therefore, legislated to regulate 
and control Dominion authority and has in that 
sense, legislated for the Dominion. The utmost 
that can be said is that the actual exercise of 
the extra-provincial jurisdiction by the Dominion 
Government, in terms of the Extra-Provincial 
Jurisdiction Act, has an indirect extra-territorial 
operation Whatever may be the nature and the 
extent of the extra-territorial jurisdiction of the 
Dominion legislature, it cannot be doubted that 
an enactment of the Dominion Legislature, 
w’hich has only this indirect result, if at all, is 
well within the power of the Dominion legisla¬ 
ture “to make laws for the Dominion including 
laws having extra-territorial operation.” Hem - 
chand Devchand v. Azam Sakarlal , 1906 A. C. 
212 and Macleod v. Attorney General for New 
South Wales. 1891 A. C. 455 : (60 L. J. p. C. 55) 
which have been cited for the petitioner in this 
connection do not apply to the facts of this case. 
The Extra Provincial Jurisdiction Act, as has 
been pointed out, it modelled on the British 
Foreign Jurisdiction Acts, and there is no reason 
to think that Dominion Legislature, which is 
now a sovereign leg?slature, has no powers of 
legislation in respect of the dominion and for its 
purposes as wide as those of the British Parlia¬ 
ment. The theory on which the Foreign Jurisdic- 
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iion Aots in England are based is that while it 
is the prerogative of the Crown to acquire 
jurisdiction in foreign territory, democratic con¬ 
stitutional property requires that the exercise of 
that jurisdiction by the executive authority on 
behalf of the Crown must be brought under 
democratic Parliamentary control and, therefore, 
requires to be regulated by the Parliament. 
Accordingly, the British Foreign Jurisdiction 
Aots recognise the prerogative of the Crown to 
acquire and exercise foreign jurisdiction and pur¬ 
port to regulate it. An Act, like the Extra-Pro¬ 
vincial Jurisdiction Act, which follows the same 
constitutional precedent and practice, and is well 
within the four corners of S. 6, Indian Indepen¬ 
dence Act, cannot be made out to be ultra vires 
of the powers of the Indian legislature. It has 
been argued by learned counsel for the appli. 
cants that while the Foreign Jurisdiction Act in 
S. 1 states that it shall be lawful for Her Majesty 
the Queen, to hold and exercise any jurisdiction 
which Her Majesty has, or may have, within a 
foreign territory, in the Eame and as ample a 
manner “as if Her Majesty had acquired that 
jurisdiction by cession or conquest of territory’*, 
there is no such wording in the Extra Provincial 
Jurisdiction Act; that no cession or conquest of 
territory is contemplated by the Extra-Provin¬ 
cial Jurisdiction Act ; and that therefore the 
exercise of the provincial jurisdiction that is 
Bought to be provided for in the Act, can only 
be of a very limited character. It is urged that 
the acquisition of territory by conquest or cession 
is the prerogative of the Crown and that inas¬ 
much as India is still only a Dominion the eame 
prerogative cannot be presumed in favour of the 
Indian Dominion Government. 

[85] As has been pointed out by my Lord, the 
Chief Justice, in his judgment, the conception of 
prerogative in not one that inheres only in the 
British Crown but is an attribute of all sovereign 
executive Governments. No authority has been 
cited for assuming that the prerogative of the 
Indian Dominion, as the sovereign executive 
authority for the dominion is for the purpose of 
the dominion anything less. At least in so far as 
the exercise of this prerogative in respect of 
extra.provincial jurisdiction is concerned, the 
preamble to the Extra-Provincial Jurisdiction 
Act recognises the lawfulness of its acquisition, 
and S. 8 thereof recognises the lawfulness of its 
exercise in such manner as it (the Central 
Government) thinks fit*’ which has the same 
wide import as what is stated in 8. 1, British 
Foreign Juridiction Act as jurisdiction ‘’by cession 
or conquest’’. Whatever may be the position as 
far as territories geographically outside India 
are concerned, it is inherent in the situation of 
the Indian Dominion Government, after the 


lapse of suzerainty of the British Crown under 8.7, 
Indian Independence Act, that the States which 
form component parts of geographical India, and 
which are so completely interlinked with Ijhe 
Dominion of India may require to be integrated 
and properly administered in the interests of the 
dominion as well as of the states. The acquisi- 
tion and exercise of such extra provincial 
jurisdiction in the States by the Dominion 
Government and the regulation of the exercise of 
that jurisdiction by the Dominions legislature in 
the interests of the Dominion and the States is 
not opposed to any known principle of interna¬ 
tional law and is supported by the precedent 
and practice of the British Crown in relation to 
India before 15th August 1947. Neither of them 
can be pronounced to be invalid. It is unneces¬ 
sary to dilate on this aspect of the case any 
further since the matter has been so fully and 
ably dealt with by My Lord the Chief Justice, if 
I may say so with respect. 

[86] In a supplementary case,-lodged on be¬ 
half of the petitioners, it was argued that the 
executive authority of the Dominion Government 
in any acceding State, is limited to those matters 
in respect of which the Dominion Legislature 
has power to make laws by virtue of sub.s. (l) 
of 8. 8, Government of India Act. It is enough 
to say, in answer to this, that this can have 
application only to the exercise of executive au¬ 
thority by virtue of an Instrument of Acceseion, 
and not to exercise of jurisdiction acquired in 
any other manner. Since, in this case, we have 
held that the integration agreement is not equi¬ 
valent to an Instrument of Accession, there is no 
substance in this argument. 

[87] For the reasons stated above, I respect¬ 
fully concur in the result, that these petitions 
are to be dismissed. 

[88] Narasimham J.— The petitioners in 
these cases are being prosecuted for offences 
under Ss. 6 and 11, Orissa Maintenance of 
Public Order Act, 1948, in the criminal Courts at 
Bamra and Kalahandi. The main point urged in 
support of the petitions for quashing the proceed¬ 
ings in the criminal Courts, is that the Orissa 
Maintenance of Public Order Act, 1948, was not 
validly applied to the States of Bamra and 
Kalahandi and that consequently any trial of 
the petitioners for contravening any of the pro. 
visions of the said Act was void. 

[89] It will be useful to give a narrative of 
the important incidents connected with the 
integration of the Orissa States with the Province 
of Orissa and the exercise of administrative 
jurisdiction by the Government of Orissa in the 
said States. 

[90] Prior to the passing of the Indian Inde¬ 
pendence 'Act, the States of Bamra and Kala- 
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handi did not form part of what was then known 
as ‘British India” as defined in S. 311 (l), 
Government of India Act, 1935, but they were 
Indian States ’ as defined in the said section of 
that Act. The Rulers of the said States exercised 
limited internal sovereign powers subject to the 
control of the British Crown who was the para¬ 
mount power. 

[91] The relations between the two were 
governed partly by the various Sanands granted 
to the Rulers by the paramount power from 
time to time and partly by the various attributes 
of paramountcy which were invoked by the 
paramount power when necessity arose. In con¬ 
sequence of the passing of the Indian Indepen¬ 
dence Act, 1947, the British Crown ceased to 
exercise any kind of paramountcy over the said 
States. Soon after the Rulers signed the Instru¬ 
ment of Accession, acceding to the Indian Union 
and permitting the Dominion Legislature to 
legislate in respect of certain matters specified 
in the schedule to that Instrument. On 14 th 
December 1947 the said Rulers entered into 
separate agreements with the Dominion Govern- 
ment ceding to that Government: 

“lull and exclusive authority, jurisdiction aud 
powers for and in relation to the Governance of the 
States” 

and transferred the administration of the States 
to the Dominion Government with effect from 1 st 
January 1948. The Dominion Legislature passed 
an Act known as the Extra-Provincial Jurisdic¬ 
tion Act, 1947, regulating the exercise of extra 
provincial jurisdiction which may be obtained by 
the Central Government by treaty, agreement 
or other lawful means. The Central Govern¬ 
ment, in exerciso cf the powers conferred by 
that Act, delegated those powers of governance 
of the Orissa States to the Government of 
Orissa in their Notification No. lll-iB, dated 
23rd December 1947 which was subsequently 
modified by another Notification of the central 
Government no. 172-IB, dated 23rd March 1948. 
By virtue of the aforesaid orders of delegation, 

the Government of Orissa claimed to have 
obtained 

‘‘full and exclusive authority, jurisdicti a and powers 

for and in relation to tbe governance of the 
States’’ 

of Bamra and Kalahandi. The Orissa Main¬ 
tenance of Public Order Act was passed by the 
Orissa Legislative Assembly sometime iu March 
1948. That Act extended ouly to the areas known 
as the Province of Orissa” and did not proprio 
mg ore apply to any of tbe Orissa States But on 
10th April 1948, the Government of Orissa, 
purporting to act as the delegated authority of 
the Central Government issued a Notification 
No. 1500-C. applying the said Act to all Orissa 
States including Bamra and Kalahandi. The 


main argument of the Advocate-General is that 
by virtue of the agreement of the Rulers dated 
14th December 1948 read with cl. (a) of sub-s. (2) 
of s. 4, Extra Provincial Jurisdiction Act, 1947 
and the two orders of delegation issued by the 
Central Government, the Provincial Govern¬ 
ment of Orissa have full powers to determine 
what shall be the law in any Orissa State and 
that consequently by virtue of the Notification 
No. 1500 c. dated 10th April 1948 the Orissa 
Maintenance of Public Order Act became the 
law in all the Orissa Slates also. 

[92] Mr. P. R. Das’ main contention is that 
the agreement dated 14th December 1947 (herein¬ 
after referred to as the agreement) did not cede 
to the Central Government legislative powers in 
Bamra and Kalahandi and that consequently 
neither tbe Central Government nor their dele¬ 
gated authority has the power to determine what 
shall be the law in the said States. He further 
urged that the said agreement should be con- 
strued as a supplementary Instrument of Acces¬ 
sion as contemplated by sub-s. (3) of S. 6, 
Government of India Act. (As adapted by the 
India (Provisional Constitution) Order, 1917 ) and 
that consequently that agreement was also sub¬ 
ject to the limitations imposed by S. C of that 
Act. I would respectfully agree with the reason- 
ings given by my Lord the Chief Justice to show 
that the agreement is not a supplementary 
Instrument of Accession and is consequently not 
controlled by the limitations imposed by 8. 6 of 
that Act. It is an agreement between two sove¬ 
reign States in consequence of which one 
sovereign State agreed to surrender complete 
jurisdiction within his State to another sovereign 
State retaining to himself ' nothing more than a 
bare, nominal, or dormant sovereignty” Gilbert’s 
Government of India, Ed. 3, p. 426). 

[93] The exercise of jurisdiction by one 
sovereign State within the territories of another 
sovereign State though there may not be actual 
cession of territory by the latter to the former, 
is not a new concept in international law. The 
various Foreign Jurisdiction Acts of the Parlia- 
ment are all based on the existence of such 
jurisdiction and even now the Crown of England 
claims to exercise such jurisdiction within the 
Persian Gulf States and some other territories 
which do not form part of the British Dominion. 
Such jurisdiction seems to have been based on 
the prerogative of the Crown, though the exer¬ 
cise of such jurisdiction by tbe executive is 
regulated by tLe Acts of Parliament such as the 
Foreign Jurisdiction Act, 1690 . (Keith’s Consti¬ 
tutional Law, pp. 564 566 and Chalmers and 
Asquith Constitutional Law, pp. 390-391). 

[94] As regards the Indian States also such 
jurisdiction was exercised by the Crown through 
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its Crown Representative prior to the passing of 
the Indian Independence Act. A full discussion 
about the nature of such jurisdiction will be 
found in chap. V of Illbert’s Government of 
India (Ed. 3) and Chap. XIE of Lee-Warner’s 
'The Native States of India*. The nature ofjsuch 
jurisdiction varied from State to State. But as 
pointed out by Lee-Warner (p. 340) in most of 
the States the jurisdiction was in the nature of 
“delegated jurisdiction” meaning jurisdiction 
delegated to the paramount power either by 
agreement between the power and the Ruler or 
else based on sufferance. It was in exercise of 
this jurisdiction that the Crown Representative 
applied several laws that were in force in 
British India to the administered areas in the 
States which did not form part of British India. 
The exercise of euch jurisdiction was regulated 
by the Indian (Foreign Jurisdiction) Order in 
Council issued under the Foreign Jurisdiction 
Act, 1890. 

[95] With the lapse of the paramountcy of 
the British Crown, and the abolition of the 
office of the Crown Representative, neither the 
Foreign Jurisdiction Act nor the Indian (Foreign 
Jurisdiction) Order in Council, 1937, became 
operative in the States of India. The provisions 
of the Extra.Provincial Jurisdiction Act are 
taken mainly from the Foreign Jurisdiction Act 
and the said Order in Counoil. Even if, (as 
argued by Mr. P. R. Das) it be taken for grant¬ 
ed that the Rulers of Bamra and Kalahandi 
retained full sovereign powers except those 
ceded to the Dominion Government by their 
Instrument of Accession of August 1947 there is 
nothing either in the international law or in 
the provisions of the Indian Independence Act 
or the Government of India Act (as adapted) to 
prevent the Rulers from surrendering almost 
all their remaining sovereign powers to the 
Dominion Government. Any agreement that 
may be entered into between the Rulers and the 
Dominion Government for that purpose will not 
be an agreement which comes within the scope 
of the Government of India Act (as adapted) 
but it will be completely outside the provisions 
of that Act. The jurisdiction thus obtained by 
the Dominion Government in the said States 
may, in one sense, be called “delegated jurisdic¬ 
tion” (as Lee-Warner puts it) of the Rulers 
themselves. There is nothing in the Indian Inde- 
pendence Act or the Government of India Act 
(as adapted) prohibiting the Dominion Govern, 
ment from entering into such agreement either 
with the States of India or with any other 
foreign power. In fact, the right to enter into 
treaties or agreements with other powers is one 
of the prerogatives of every sovereign State and 
he Dominion Government as the executive head 


of the Dominion has got this prerogative power. 
It cannot be seriously contended that some of 
the prerogatives of the Crown which prior to 
the passing of the Indian Independence Act 
were exercised by the British Crown are now 
exercised by the Dominion Government on 
behalf of the Crown. For instance, the priority 
of the Crown’s debts over other dues, the exemp¬ 
tion of the Crown from the Statutes unless there 
is any express provision binding the Crown, the 
power to proclaim martial law in times of 
emergency, are some of the prerogative rights 
which still subsist in the executive of the Indian 
Dominion. There is, therefore, no reason to 
assume that a similar prerogative right of 
entering into agreements either with the Rulers 
of the acceding States in respect of matters not 
covered by the Instrument of Accession, or with 
sovereigns of other countries does not vest in the 
Dominion Government. In the supplementary 
argument Mr. Misra relied on Proviso 2 to 
sub-s. (l) of s. 8, Government of India Act (as 
adapted) and argued that the executive authority 
of the Dominion Government in any acceding 
State is limited to those matters with respect to 

hich the Dominion Legislature has power to 
make laws. This proviso, however, can hardly 
have any application in the present case where 
the Dominion Government purport to exercise 
the power as delegated authority of the Rulers 
themselves. As I have already pointed out, the 
agreement is outside the provisions of the 
Government of India Act. 

[96] All that the Extra-Provincial Jurisdiction 
Act lays down is that if the Dominion Govern¬ 
ment acquires such jurisdiction by any lawful 
means such as treaty, agreement, usage or 
sufferance, such jurisdiction may be exercised in 
the manner set forth in that Act. But that Act 
does not confer such extra-Provincial jurisdic- 
tion on the Dominion Government nor has the 
Dominion Legislature ever assumed to itself 

the power to make laws for States of Bamra 
and Kalahandi. 

[97] For the purpose of deciding these cases 
it is not neoessary to consider whether, in effect, 
the agreement of 14th December resulted in the 
cession of the territories of Bamra and Kala¬ 
handi to the Dominion Government or else 
whether the agreement is revocable by the 
Ruler. It is also not necessary to consider whe¬ 
ther by virtue of that agreement the Dominion 
Legislature can claim to legislate for the States. 

As already pointed out, the Dominion Legis¬ 
lature has not purported to legislate for the 
States nor has any argument been advanced 
before us on the ground that any Ruler has 
revoked the agreement. I may, however, observe 
that questions relating to the recognition by the 
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Dominion Government of the act of any Ruler 
in revoking'the agreement and tbe withdrawal 
or refusal to withdraw any jurisdiction in any 
Orissa State consequent on the revocation of the 
agreement appear, prima facie , to be questions 
dealing with Acts of State which cannot be 
called in question in municipal Courts. But as 
there was no argument on these question, I 
would leave them open. 

[98] As regard the construction of the agree, 
ment as to whether it confers on the Dominion 
Government powers to determine what shall be 
the laws in the States. I have nothing to add to 
the reasonings given by my Lord the Cheif 
Justice. The decision of the Privy Council in 
Seen- of State v. Rustam Khan , A. I. R. (28) 
1941 p.C. 64: (68 I.A. 109), while interpreting tbe 
lease executed by the Khan of Kalat in favour 
of the British Crown, applies with full force to 
the present case also. 

[99] I would, therefore, respectfully agree 
with my Lord the Chief Justice and hold that 
the Orissa Maintenance of Public Order Act 
has been validly applied to the States of Bamra 
and Kalahandi and that proceedings would lie in 
the criminal Courts of those States for contra¬ 
vention of any of {he provisions of the said 

Act, 

H.G.D. Petitions dismissed . 

A. I. R. (37) 1950 Orissa 88 [C. N. 13.] 

Jagannadha Das and Panigrahi JJ. 

The King y. Hari Baisakh — Accused — 

Respondent. 

Govt, Appeal No. 2 of 1949, Decided on 1st August 
1949, from judgment of Sessions Judge, Cuttack, 
D/-18th November 1948. 

(a) Essential Supplies (Temporary Powers) Act 
(1946), Ss. 7, 17 — There must be evidence as to 
where cloth was being transported—Possession of 
passenger’s ticket with person is no indication. 

From the mere fact that the accused was arrested 
while boarding a train bound for nowrah with a ticket 
for Howrah, it cannot be said that the luggage which 
was not booked and which he was carrying was also des¬ 
tined for Howrah, in the absence of anything to connect 
the luggage with the destination. In such a case, in the 
absence of anything to indicate as to where the luggage 
which contained cloth, was be’mg transported without 
permit, the accused cannot be convicted, only on his 
plea of guilty, under S. 7/17. [Para 1] 

(b) Criminal P. C. (1898), S. 255 —Plea of guilty — 

Lacuna in evidence — Offence not established by 
proper evidence — Conviction upon plea is bad — 
Criminal P. C. (1898), S. 243. [Para 2] 

Annotation : (’46-Com.) Criminal P. C., S. 255 N 4 
and 6; S. 243 N. 2. 

Advocate-General — for the King. 

A. N. Puroh.it — for Respondent. 

Panigrahi J. — This is an appeal against 
an order of acquittal passed by the Sessions 


aisakh (Panigrahi J.) A. I. R. 

Judge, Out tack. The respondent Hari Baisakh 
was charged with an offence under 8s 7/17 of 
Act xxiv [24] of 1946, of having attempted to 
remove 42 lb3 of handloom cloth beyond the 
limits of the Oris3a Province on 7th August 1948. 
The accused was found boarding the 5 Dn. Train 
at Cuttack on 7th August 1948 carring 42 lbs 
handloom cloth. P. W. 1 the Anti.Smuggling 
S. I. ascertained that the accused had no permit 
to transport the cloth from Orissa to Bengal. 
By a Notification No. 16100 ST dated 3rd June 
1946 of the Government of Orissa the transport 
of handloom cloth without a permit from the 
Supply Department, beyond the limits of tbe 
province, is made punishable. The accused was 
therefore charged with having committed an 
offence in having contravened this Notification 
and was therefore punishable under s. 7 of Act 
XXIV of 1946. P. W. 1 and P. w. 2 merely prove 
that the accused had a ticket from Cuttack to 
Howrah and that he had also 42 lbs. of handloom 
cloth with him. On this evidence the accused 
was questioned as to whether he had attempted 
to remove the said cloth from Cuttack to Howrah, 
in the course of his examination under s. 342, 
Criminal P. C., and the accused replied ‘Yes.’ 
The accused also pleaded “guilty” to the charge 
framed by the Magistrate who tried him. The 
Magistrate accordingly convicted him on the plea 
of ‘guilty’ recorded by him. The accused appealed 
to the Court of Session in criminal Appeal no. 680 
of 1948 and the learned Sessions Judge held that 
that the act of the accused in boarding the train 
at Cuttack with the bundle of handloom cloth 
did not amount to an attempt to commit an of¬ 
fence. Accordingly he set aside the conviction 
and sentence passed by the Magistrate. It is 
strange that S. 412, Criminal P. C., was lost 
sight of by the Public Prosecutor as well as by 
the Court and the appeal was heard on merits. 
The Government have filed this appeal against 
the order of acquittal passed by the Sessions 
Judge on 18 th November 1948. The contention 
of the learned Advocate General for the Crown 
is that the purchase of a ticket by the accused 
to Howrah is sufficient to prove that the ac¬ 
cused intended to proceed to Howrah. It is next 
urged that the carrying of the bundle of 42 lbs 
of handloom cloth in contravention of the Noti¬ 
fication is indicative of the accused’s intention 
to carry it to Howrah. I fail to appreciate the 
logic of this argument because it is just possible 
that the accused may have unburdened himself 
of his luggage at a wayside station. It does not 
follow that because he had a ticket to Howrah, 
the luggage that he was carrying at Cuttack 
was also destined for Howrah It should be noted 
that the luggage was not booked and there is 
nothing to indicate as to where the cloth was 
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going to be transported. We are, therefore, 
satisfied that there is no evidence on the side of 
the proseoution to connect the luggage with the 
destination. 

[2] The question that has, however, given us 
considerable trouble is whether the plea of guilty 
recorded by the Magistrate is not sufficient to 
base a convication upon, and whether it is open 
to us, in revision, to set aside the conviction on 
the ground that the plea of guilty is not suffi¬ 
cient to warrant a conviction in the absence of 
any evidence of the offence. Neither the Advo¬ 
cate-General nor Mr. Purohit appearing for the 
respondent—acoueed has been able to cite any 
authority which lays down that in revision our 
powers are restricted or are not such as to 
justify our interference with a conviction im- 
[properly obtained. There is authority for the 
iposition that although a plea of guilty is recorded 
the conviction can be bad if there is a lacuna in 
ithe evidence and if the offence has not been esta¬ 
blished by evidence. We are satisfied, on the 
levidence, that the conviction is bad and that the 
iplea of guilty recorded by the Magistrate is not 
sufficient to justify the conviction. 

[3] In the result this appeal is dismissed and 
the order of the learned Sessions Judge is con. 
firmed. 

Das J—I agree. 

R.G.D. Appeal dismissed. 

A. I. R. (37) 1950 Orissa 89 [C. N. 14.] 

SPECIAL BENCH 

Ray C. J., Dab and Narasimham JJ. 

Saradhakar Naik and others — Petitioners 
v. The King. 

Criminal Misc. Nob. 2, 3, 4 and 5 of 1948, D/- 1-10- 
1948. 

Government of India Act (1935, as adapted) 
Ss. 207, 205 — High Court of Orissa exercising 
jurisdiction in Orissa States, by virtue of powers 
delegated by Dominion under Extra-Provincial 
Jurisdiction Act, is not High Court within meaning 
of Ss. 207 and 205 —No appeal lies to Federal 
Court and no certificate can issue. 

Per Das and Narasimham JJ. (Ray G. J., contra): 
High Court of Orissa while exercising jurisdiction in 
OrissaStates (Bamra and Kalahandi)—not being parts of 
Oriesa—delegated to them by the Dominion of India under 
Extra-Provincial Jurisdiction Act, 1947, is not a High 
Court for the purposes of S. 207, Government of India 
Act and hence cannot attract the appellate jurisdiction 
of the Federal Court. [Paras 32, 43 and 44] 

The Orissa High Court, in such case3 is not a “High 
Court” within the meaning of S. 205, Government of 
of India Act. (1913) A. C. 546, Disting. 

No appeal lies to Federal Court in such cases, and no 
certificate can issue. [Paras 32, 43 and 44] 

Annotation : ('46-Man.) Government of India Act, 
S. 205, N. 1. 

P. Misra —for Petitioners. 

Advocate-General, G. C. Das and L. Mohapatra 

— for Opposite Party. 


Ray C. J. —The subject-matter of thi3 order 
is a petition by the petitioners in Cr. Misc. oases 
Nos. 2, 3, 4 and 5 of 1948, for a certificate under 
sub-s. (l) of S. 205, Government of India Act, 
1935, as adapted. 

[2] The question is not free from difficulty. 
It is due to an anomalous position arising out of 
the fact that the cases arise out of certain crimi¬ 
nal proceedings, started against the petitioners, 
under laws extended to the areas of Bamra 
and Kalahandi States,—not being parts of the 
Province of Orissa—by the Government of Orissa, 
in exercise of a jurisdiction delegated to them by 
the Government of Indian Dominion under 
Extra Provincial Jurisdiction Act. The ques* 
tions that call for solution are : 

“(a) Whether the Federal Court of India has juris¬ 
diction in the areas in which the caeee arose ; and 

(b) Whethere the order of this Court, in relation to 
the States area, is .subject to the appeliate jurisdiction 
of the Federal Court.” 

[3] The Federal Court has been re-establi¬ 
shed as a Court for India (meaning the Domi¬ 
nion of India) by the Federal Court Order, 1947. 
The preamble of the Order reads : 

‘‘In exercise of the powers conferred by S. 9 (1) (i) 
Indlamlndependence Act, 1947, and of all other powers 
enabling him in that behalf, the Governor-General is 
plesed to make the following order.” 

[4] Paragraph 4 (i) of the Order provides for 
establishing the Court in the following words : 

“The Federal Court shall, a3 from the appointed day, 
be the Federal Court of India and shall accordingly be 
deemed to have been duly constituted, as such, in 
accordance with the provisions contained in that behalf 
in the Government of India Aot, 1935, as it applies in 
relation to india on and after that day.” 

[6] ‘India’ in this order, means ‘The Domi¬ 
nion of India*. This paragraph of the Order 
settles the constitution and status of the Federal 
Court. For the purpose of determination of its 
jurisdiction—local, personal and in relation to 
questions, in dispute, between the parties—it 
shall have to be borne in'mind that the ‘Order’ may 
have the same extra-territorial application as a 
law of the Dominion Legislature—(s^eS. 9 (4) (c), 
Independence Act). Paragraph l of the Instru¬ 
ments of Accession, executed by the Rulers of the 
concerned States, provide that the Federal Court 
shall have jurisdiction over the States in respect 
of such functions as may be vested in it by or 
under the Government of India Act, 1935, as in 
force in the Dominion of India on 15th day of 
August 1947. Extension of this jurisdiction until 
the States are included in the Indian Dominion 
is extra-territorial. There are no terms in the 
Instruments that would detract from this juris¬ 
diction. 

[6] The Dominion of India, according to S. 5, 
Constitution Act, is ‘the Dominion of India 
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established by the Indian Independence Act, 
1947* and it 

“shall, as from 15th August 1947, be an Union 
comprising 

(a) the Provinces hereinafter called Governors’ 
Provinces; 

(b) the Provinces hereinafter called Chief Commis¬ 
sioners’ Provinces ; 

(c) the Indian States acceding to the Dominion in the 
manner hereinafter provided ; and 

(d) any other areas that may with the consent of the 
Dominion be included in the Dominion.” 

[7] There is hardly any dispute that the con¬ 
cerned States were, until the date of agreements 
providing for cession of full and exclusive autho- 
rity, jurisdiction and power for and in relation 
to the governance of the concerned States and 
for transfer of their administration to the Domi¬ 
nion Government, by the respective Rulers, 
acceding States and, as such, within the Domi¬ 
nion of India within the meaning of the section. 
If it be held that there has been a complete 
cession of territory by virtue of that agreement, 
the concerned States shall be the parts of Indian 
Dominion in the category of S. 5 (l) (d) of the 
Act. It is also a question for serious considera¬ 
tion, whether yielding up of all attributes of 
sovereignty by the Rulers over the areas, in 
question, so as to leave nothing more than the 
bare nominal or dormant sovereignty in himself 
would amount to inclusion of the area in the 
Dominion for the purposes of exercise of such 
jurisdictions as are ceded, particularly for the 
purpose of jurisdiction relating to administra¬ 
tion of justice including establishments of Courts. 
My answer to this is in the affirmative for such 
reasons as I have already given in my main 
judgment. At any rate, as parts of acceding 
States, they are within the Dominion. 

[8] The Federal Court, according to the Con. 
sitution Act (hereinafter called the Act), has two 
kinds of jurisdictions : (i) Original and (ii) 
Appellate. The jurisdiction can aho be divided 
into Civil and Criminal. We are concerned with 
it3 appellate jurisdiction in matters criminal. We 
have, therefore, nothing to do with the Federal 
Courts Enlargement of Jurisdiction Act (Act I 
[l] of 1948). It is to be noted, however, that the 
latter Act is limited in it3 operation to judgments 
of a High Court, as defined in chap. II, Part IX, 
of the Act. This limitation has no application 
to its criminal appellate jurisdiction. By con¬ 
trast, however, it indicates that in matters of 
criminal appellate jurisdiction, the words ‘High 

Court* has wider or at any rate different significa¬ 
tion. 

[9] The matters in respect of which right of 
appeal exists has been specified in s. 205 of the 
Act. The sub-section (i) of the section only is 
material for our purpose, It reads : 


“An appeal shall lie to the Federal Court from any 
judgment, decree or final order of a High Court, if the 
High Court certifies that the case involves a substantial 
question of law as to the interpretation of this Aet or any 
Order in Council made-thereunder before the date of 
the establishment of the Dominion or any order made 
thereunder on or after the date, or as to the interpreta¬ 
tion of the Indian Independence Act, 1947, or of any 
order made thereunder, and it ehall be the duty of 
every High Court to consider in every case whether or 
not any such question is involved and of is own motion 
to give or to withhold a certificate accordingly.” 

[10J There can be no serious controversy that 
this appellate jurisdiction is restricted in its opera¬ 
tion to (i) any judgment, decree or final order 
of a High Court; (ii) arising out of cases that; 
must involve a substantial question of law as to 
the interpretation of the Act or any Order in 
Council or any order made thereunder either 
before or after the date of establishment of the 
Dominion ; and (iii) or interpretation of Indian 
Independence Act or of any order made there- 
under. There is no dispute that the cases dis¬ 
posed of by our order, sought to be appealed 
against, to involve such questions, as (ii) & (iii> 
above. The only other question for considera¬ 
tion is if the Orissa High Court in exercise of its- 
extended jurisdiction under para. 5 of the Admi¬ 
nistration of Orissa States Order is a High Court 
within the meaning of S. 205 of the Act. Before 
proceeding to consider this question, I shall 
advert to the difference in language between 
S. 205, as adapted, and the section, before adapta¬ 
tion, in relation to “High Court”. Before, it 

was “.of a High Court in 

British India ”. Now it is only High Court . I 
shall deal with the intent and meaning of this 
change presently. 

[ 11 ] The only controversy, as I have already 
said, centres round the question whether ‘High 
Court of Orissa’ functioning a3 a High Court in 
or in relation to the aforesaid area, is a High 
Court within the meaning of the section. That 
it is not a High Court in acceding States is clear 
from the fact that it has not been declared such 
in accordance with s. 217 of the Act in relation 
to provisions contained in S. 207 nor has it been 
established in or for an acceding State, as such. 
The question that still remains for consideration 
i3 if it is a High Court for any part of the 
Indian Dominion in exercise of its jurisdiction 
as extended by the Administration of Orissa 
States Order, Reference in this connexion may 
b9 made to para. 5 (a) of the said order, which 
reads: 

“The High Court for the time being exercising juris¬ 
diction in the province of Orissa shall, 30 far as cir¬ 
cumstances admit, exercise the same jurisdiction in all 
Orissa States and shall have the same powers and 
functions in such States. Any reference to the ‘High 
Court’ in the laws applied or continued in force under 
para. 4 ehall be construed as a reference to the High 
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Coart lor the time being exercising jurisdiction in the 
Provinoe of Orissa”. 

[12] According to this paragraph real with 
the Schedule attached to the order enumerating 
the laws applied to the States, the Codes of Cri¬ 
minal Procedure is one of such laws. The Orissa 
High Court, in the instant case, is a High Court 
within the meaning of the Criminal Procedure 
Code, as extended in its application to those 
areas. The words 'High Court* has been defined 
both generally and specifically. The general 
definition is contained in s. 311 of the Act. The 
relevant portion of the section reads, 

‘‘In this Act. unless the context otherwise requires, 
‘High Court* does not, except where it is expressly so 
provided, include a ‘High Court’ in an acceding State”. 

[13] The more limited definition of ‘High 
Court* is contained in S.219 of the Act. That defini¬ 
tion is applicable ‘in relation to India. ‘India’ 
in 8. 219 means ‘Governors’ Provinces and Chief 
Commissioners’ Provinces’ but does not include 
'any acceding States*. I shall re-advert to the 
difference of language in s. 205, as adapted. 
Ordinarily, we should expect 'High Court in 
British India* to be replaced by ‘High Court in 
India*. If it were so, then only the section would 
refer exclusively to ‘High Courts’ in Governors’ 
and Chief Commissioners’ Provinces a 3 it is 
sought to be contended. Prima facie, therefore, 
'High Court’ in the section mu3t have a wider 
signification though it would, under all circum¬ 
stances, exclude High Court in acceding State in 
view of definition of 8.311 of the Act already re 
ferred to. In this context of how the word ha 9 been 
defined, there are conceived three classes of High 
Court in the Act, namely, (i) High Court in rela¬ 
tion to Governors’ and Chief Commissioners’ Pro¬ 
vinces; (ii) High Court in acceding States; and (iii) 
High Court in or in relation to any other areas 
within the Dominion and constituted otherwise 
than High Courts in relation to India and 
acceding States. My conclusion is that a High 
Court of olass (iii) above is certainly a High 
Court within the meaning of 8. 205 of the Act. 
I see no reason why Orissa High Court, as such, 
in its extra-provincial jurisdiction, would not 
belong to this class and be deemed a High Court 
within the meaning of s. 205. The High Court 
of Oris3a in exercise of its extended jurisdiction 
may bo conceived of in two different ways, 
namely, either High Court in India with extra¬ 
territorial jurisdiction or High Court for the 
States area that is any other area referred to 
above. Neither of these connotations can be 
ruled out as inappropriate or incorrect. 

[14] In s. 219, the definition of the words 
High Court is not subjected to any jurisdic¬ 
tional limitation. It has reference to the mode 
of its constitution with reference to the con¬ 
stituting authority. There is hardly any guarantee 


for the contention that the High Court constituted 
in India exercising extra-territorial jurisdiction 
will not be a High Court within the meaning of 
S. 219 or of 8. 205. 

f 15] Conceived in tbig aspect, it will attract 
the principles laid down in the case of National 
Telephone Co. v. Postmaster General No. 2 , 
1913 A. C. 546 at p. 562 (82 L. J. K. B. 1197) 

namely, 

"When a question ia stated to bo referred to ail esta¬ 
blished Court without more, it, in my opinion, imports 
that the ordinary incidoats of the procedure of that 
Court are to attach”. 

I shall here advert to the language employed 
in s. 4, sub-3, (ii) (c), Extra-Provincial Jurisdic¬ 
tion Act for determining the Court by whom 
the jurisdiction i3 to be exercised. The seofcion 
reads : 

“The Central Government may make such order as 
may seem to it expedient for determining tho Court by 
whom and for regulating the manner in which any 
jurisdiction consequential on the jurisdiction under tho 
Act is to be exercised within any Province 

[16] The language underlined (here italicised) 
imports that the added jurisdiction is to be judged 
in the light of jurisdiction in or in relation to the 
Province. In this viow, the objection to the 
applicability of the doctrine laid down in the 
National Telephone Co.'s case, (1913 A. a 546 : 82 
L. J. k. B. 1197) based on difference of area 
noticed by my learned brother, Narasimham J. 
will disappear. It may also be stated in this 
connexion that the applicability of the doctrine 
has no intimate relation with the right of appeal 
conferred on a subject being either general or 
special. In this part of my judgment, I am 
assuming thaUho area is not included in Indian 
Dominion nor in the Province of Orissa. The 
jurisdiction is personal being extra-territorial. 
We had examples of such jurisdiction of British 
Indian Courts in Native State3. The subject is 
dealt with in ohap. 5 of Illbert’s Government of 
India from which I have made copious references 
in my main judgment in the case. The Merchant 

Shipping* Act, 1894, The Slave Trade Act, 1876 

(39 & 40 Viet. c. 46) afford instances of vesting 
Courts with extra-territorial jurisdiction. Exer¬ 
cise of such jurisdiction will not make the Court 
immune from such superintendence to which it 
is subject by its very constitution. Section 205 of 
the Act must be read as part of the.constitution of 
‘High Court’ referred to therein in relation to 
its functions and duties. In bestowing the extra¬ 
provincial jurisdiction upon this Court, the 
Administration of Orissa States Order—para. 5 
(a) ordains that the 'High Court’ shall exercise 
the same jurisdiction and shall have the same 
powers and functions as in Orissa Province. 
According to S. 205 of the Act, it is one of the 
duties of the High Court to consider whether 
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certificate for leave should be granted. This 
function of the Court stands out from what may 
be conceded of “as a right of appeal of a subject 
from the Court's judgment”. In exercising our 
criminal jurisdiction, extra-provincially, as pro¬ 
vided in Criminal Procedure Code which is 
extended and applied to the States, we are placed 
under the same functional obligation as in exer¬ 
cise of similar jurisdiction in the Province, 
provided the Federal Court has jurisdiction in 
or in relation to the areas, in question. I have 
held before, for reasons recorded that the,Federai 
Court has jurisdiction over or in relation to the 
areas. 

[I7l Strictly speaking, however, in exercise of 
its extra territorial jurisdiction, in relation to 
matters in respect of which the concerned States 
have not acceded by the Instruments of Acces¬ 
sion, it is a High Court in or in relation to an 
area within the Indian Dominion but not having 
any reference to the affairs of India or of 
acceding States. In the absence of something 
compelling to force me to hold otherwise, I 
cannot come to any other conclusion. 

[18] In the context of events already dealt 
with in the judgment, one particular area may 
form a State acceding to the Dominion in the 
manner provided in 6. 6 of the Act, and at 
the same time it may be viewed as an area 
included in the Dominion with the consent of 
the Dominion for the purpose of certain jurisdic¬ 
tion other than those included in tho Instrument 
of Accession. The Court’s jurisdiction, as such, 
in reference to a territory relates to the persons 
resident in and oases arising out of a territory. 
Orissa High Court, therefore, is certainly a High 
Court for the area in the sense of its possession 
of jurisdiction in relation to the persons resident 
of and cases arising in that area under the laws 
extended and applied over there. 

[19] Iu reference to these areas, it can be 
predicated with any amount of certainty that 
they have united with the Indian Union for the 
purposes of their governance, however qualified 
the Union may be from the Rulers point of 
view of his nominal and dormant sovereignty 
still existing or not. Definition of Indian Union 
in S. 5 has to be understood in terms of one 
united sovereignty for the purpose of internal 
governance and administration and in terms of 
the Law of Nations for the purpose of inter¬ 
national membership but not in term3 of owner¬ 
ship of territories as private propsrtie3. Considered 
in this light, my conclusion is that the areas 
concerned are areas united with Indian Dominion 
and form a part thereof. 

[ 20 ] The simple position deducibls is that the 
Orissa High Court in exercising the extra¬ 


territorial jurisdiction within the province in 
terms of S, 4 (c), Extra.Provincial Jurisdiction 
Act has an added jurisdiction to an established 
Court as contemplated in National Telephone 
Co's case , 1913 A. C. 546 : (82 L. J. K. B. 1197) 
and is subject to the appellate jurisdiction of the 
Federal Court. Alternatively, it is a duly 
constituted High Court in or in relation to an 
area inside the Inlian Dominion over the whole 
of which the Federal Court had got (judicial) 
jurisdiction. Any High Court exercising such 
jurisdiction is in relation to its judgment, decree 
or final order fulfilling the conditions laid down 
in S. 205 of the Act is subject to its appellate 
jurisdiction. 

[21] The main, if not sole, objection to the 
view, that I have taken, consists in that the 
Government of Indian Act, taken as whole, does 
not contemplate governance of areas other than 
Governors’ or Chief Commissioners' Provinces 
and acceding States. It is pointed out', in this 
connexion, that any area, included within the 
Indian Dominion by consent, must be either 
included within any one of the aforesaid terri¬ 
tories or be constituted into a Unit by itself. 
This is based upon the circumstances that there 
is no provision in the Constitution Act for any 
machinery for government of any such area. In 
this view, it tantamounts to say that the language, 
employed in the Act, must, have assigned to it 
only such meaning as it wa3 capable of at the 
time when the Government of India Act was 
passed. That is to say, the Constitution is sought 
to be interpreted in accordance with the gene¬ 
ral rule governing statutory interpretation, 
namely, that a statute has to be read as having 
fixed meaning speaking from the date of its 
enactment. This contention overlooks the fact 
that the Constitution is not a mere casual piece 
of legislation but an instrument of Government 
intended to last for all time. True, the rule of 
construction of tho Constitution that it must be 
interpreted by reference to the meaning is 
undoubted, but this doe3 not involve the conse¬ 
quence that they are to be read as comprehend¬ 
ing only such manifestation of the subject 
matters, named, as were known to the framers. 
On the contrary, the Constitution can be and is 
construed to include such new specific develop¬ 
ment of particular matters as may arise from 
time to time. In applying this mode of construc¬ 
tion, the meaning of the terms of the Constitu¬ 
tion doe3 not not undergo any change, but it is 
made conformable to the progress of the Society 
side by side with human civilisation. The terms 
of the Constitution should not be construed in 
the light of the meaning which they bore when 
the Constitution came into being, but should be 
given broader construction from time to time in 
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order to include new circumstances arising with 
the progress of history. 

[22] Another aspect that stands out as one of 
great consequence is that it is customary that 
in all Federal Constitutions, there is always a 
provision for a Court of whom the essential 
function and duty is to adjudicate upon the 
constitutional competence of any Federal or 
State Act or any other Governmental measures 
whenever any such falls for decision; every pre. 
caution is taken in the Constitution Act to 
ensure this jurisdiction of the Federal Court. 
The position is illustrated by the Constitution of 
Australian Commonwealth: 

“The High Court alone can finally determine in Aus¬ 
tralia questions of interpretation of the Commonwealth 
Constitution, subject to the exception mentioned here¬ 
after. In one respect the position of the High Court is 
different from that of any other Dominion Court; no 
appeal is permitted from it to the Privy Council, ‘upon 
any decision howsoever arising as to the limits inter se 
of the constitutional powers of Commonwealth and those 
of any State or States or as to the limits inter se of the 
constitutional powers of any two or more States, unless 
the High Court shall certify that the question is one 
which ought to be determined by His Majesty in Coun¬ 
cil* such certificate may be granted 'for any special 
reason*. The obvious object of this provision was to 
make the High Court the sole interpreter of the Con¬ 
stitution, and a consequonce is that the High Court 
is not bound to follow the decision of the Privy Council 
upon any such constitutional questions as to the limits 
inter se .’* 

[23] Section 205, Government of India Act, 
hag similar object in view. Acceding States 
apart, every other Court within the geographical 
and jurisdictional ambits of the Indian Dominion 
must be in its adjuducation of constitutional 
question subject to the appellate jurisdiction of 
the Federal Court. 

[24] Another objection, according to the con- 
trary view, is that the 'High Court’, as under, 
stood in my judgment, cannot be made to fit in 
with S3. 40, 86, 206, 228, 242, 253, 254, 255 and 
303 of the Act. Tome, it looks like a logical short 
cut but it i3 not sound. Most of those sections 
are in relation to Governor’s or Chief Commis¬ 
sioners’ Province and accordingly S. 219 of the 
Act shall govern the meaning. With regard to 
others as in relation to the general view of the 
question as a whole, I should apply the dootrine 
of “generic interpretation’’ which asserts no 
more than that new developments of the same 
subject and new moans of executing an un¬ 
changing power do arise from time to time and 
are capable of control and exercise by the ap¬ 
propriate organ to which the power has been 
committed. In other words, while the power 
remains the same, its extent and ambit may 
grow with the progress of history. The question 
whether a novel development is or is not includ¬ 
ed in the term3 of the Constitution finds it3 


solution in the application of the above doctrine. 
This principle is also known as “progressive 
interpretation”. By this the meaning of the 
terms of a Constitution does not undergo a 
change, for the nature of a grant of a power 
remains the same. Consistently with the genius 
of common law a constitutional system, based 
upon English Jurisprudence, must be adapted 
by application of the aforesaid doctrine to the 
development of every day life. In the back¬ 
ground of the Dominion Government of India 
of to-day, as a Federal State, it is a real State 
side by side with its member States and its 
organs have a direct power over the citizens of 
those member States. 

[25] In this connexion, it would not be a 
diversion to refer to some case law illustrating 
how the terms used in a constitution document 
should be adapted so as to embrace subjects, 
though different in various of its aspects, but. 
being of the same nature or belonging to the 
same category as the subject of grant of power. 
In the Australian Constitution, in S. 51 (v), the 
power of legislation of the Commonwealth Par¬ 
liament extended to “Postal, Telegraphic, Tele¬ 
phonic and other like services”. At the time 
when the Constitution was framed, the extent to 
which the radio broadcasting has developed in 
recent years was obviously not in contemplation 
of the framers. The question arose whether 
“wireless telegraphy” or “broadcasting” shall be 
deemed to be included within the term “service”. 
The Court found that in applying the ordinary 
rules of interpretation based upon ‘fixed mean¬ 
ings’ of the word the matter would depend upon 
a greater variety of considerations but having 
regard to the nature of “ broadcasting' ’ itself 
and the meaning of the word “service” in the 
Constitution, it mu3t be remembered that not 
only the sending but also of reception of mes¬ 
sages of this kind mu3t be included in its 
“service” for as pointed out by the Privy Coun¬ 
cil in the Canadian Broadcasting Case , 1931 
A. G. 304, it would not be practicable to sepa¬ 
rate the receiving from the transmitting appara¬ 
tus both being essential parfc3 of integral unit. 
The Court, in solving the problem, observed ; 

“It Is clear thatirom the nature of the case the whole 
power in respect of “wireless telegraphy” must beveitod 
in either the Commonwealth or the States, for divided 
control would be impossible in respect of receiving 
apparatus. It follows that that tho doctrine under 
review (i. e , generic interpretation) might not be suc¬ 
cessfully invoked to support the exercise of a power 
which involves control over matters having a far wider 
extension than it i3 comprehended by the terms of tho 
grant but in every case the inherent nature of the sub¬ 
ject-matter .must be fully considered in relation 

to the subject of enactment.’* 

[26] To quote the words of Isaacs J. in 
llardinge v. Federal Commissioner of Taxa - 
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:Aon t 23 com, L. R. 119 at p. 132, there is a mark¬ 
ed conceptional distinction between ‘two aspects 
of the same thing or two different things in the 
same aspect”. In my view, the High Court of 
Orissa functioning for the Province of Orissa and 
functioning in relation to the extra-territorial 
jurisdiction of the Province of Orissa are not 
two different things but constitute two aspects 
of the same thing. Exercise of such jurisdiction 
by the High Court of Orissa is not outside its 
constitution (Vide last paragraph of the Order). 
It follows, therefore, that in exercise of such 
added jurisdiction conferred upon by an appro¬ 
priate authority it does not become constitution¬ 
ally a different Court. 

[27] If I have not been able to concur with 
my learned brothers, it is for the reasons, sum¬ 
marised below : 

(i) I could not otherwise explain the intend¬ 
ment of the legislative difference between tue 
meanings of the words ‘High Court’ as specified 
in Ss. 219 and 311, Constitution Act, particularly 
that the words “in relation to India” occurring 
in S. 219, do not further restrict the meaning of 

High Court ’, in S. 311, for the limited purpose 
of the affairs of Governors’ and Chief Commis¬ 
sioners’ Provinces. 

(ii) Neither could I reconcile myself to the 
position that the F'ederal Court Order 1947 (an 
Order having extra-territorial application as 
much as laws of Dominion Legislature in India) 
lacks jurisdiction over, or, in relation to, any 
area within the geographical and Governmental 
ambits of the Indian Union, irrespective of any 
such area, having been included or not in the 
Dominion, in the sense of its being either a 
Governor’s or a Chief Commissioner’s Province 
or of an acceding State, as such, that i 3 ( in res¬ 
pect of subjects or power acceded, however much 
the nature and character of its jurisdiction may 
continue the same as before. 

(in) Neither could I understand that ‘an 
area has any distinctive political existence 
apart from 'a State* in which all elemonts of 
sovereignty, all powers and jurisdiction of govern¬ 
ance and administration are vested nor that the 
jurisdiction, exercised in the area, in question, 
does not constitute a different 4 aspect of the 
Province of Orissa, a3 one of the member States 
of the Union of Indian Dominion. 

(iv) Nor could I comprehend that “the same 

functions”, assigned to the Orissa High Court, 

in'relation to the said area, in respect of the 

laws applied to them under para. 5 of the Admi- 

nistration of the Orissa State Order, 194 S. should 

not be inclusive of, or the same as, the function 

assigned to the Orissa High Court like any other 

High Courts of India under S. 205 of the Act, 
namely, 


, h shall be the duty of every High Court to consider 
in every case whether or not any such question is in¬ 
volved of its own motion to give or to withhold a certi¬ 
ficate accordingly,” 

in administering the self-same laws in the Pro- 
vince of Orissa. 

(v) Likewise, I could not conciliate to the 
view that the exercise of jurisdiction or powers 
and functions of the Orissa High Court in the 
States, though exercised within the Province of 
Orissa according to the Extra-Provincial Juris¬ 
diction Act, did not constitute one of the two 
aspects of the said High Court, but constituted it 
an altogether different Court and that, if the 
former, it will not feed the conception underly¬ 
ing S. 205 of the Act that all constitutional pro¬ 
blems shall have their final arbitrament in the 
Federal Court (Privy Council apart) except in 
regard to acceding States in relation to the sub¬ 
ject-matter of accession. 

[28] In my judgment, therefore, certificate 
should be granted to the petitioners for the pur¬ 
pose of an appeal to the Federal Court. But the 
majority view being to the contrary, the order 
of the Court would be to withhold the certificate 
accordingly. 

[29] Das J. — I have had the benefit of reading 
the judgments of my Lord the Chief Justice and 
Nara9imham J. In view of their differing opinions 
I have considered the matter, assisted by their 
judgments with anxiety. The question for deci¬ 
sion is a difficult one and since I have come to 
my conclusion after considerable hesitation, I 
consider it desirable to sot out briefly my reasons 

for the same out of deference to both the learned 
Judges. 

[30] l nder s. 205, Government of India Act, 
an appeal lies to the Federal Court from any 
judgment, decree or final order of a High Court, 
if the High Court certifies that the case involves 
a substantial question of law of the kinds speci¬ 
fied therein. It i3 further provided that it shall 
be the duty of every High Court to consider in 
every case whether or not any such question is 
involved and of it3 own motion to give or to 
withhold a certificate accordingly. Since in this 
case we are agreed that questions of law of the 
kinds specified in the section are involved we 
can withhold the certificate only if we reach the 
compelling conclusion that the High Court deal¬ 
ing with this matter is not a High Court within 
the meaning of S. 205. 

[31] The jurisdiction of the High Court in 
dealing with this matter is derived from para. 5 
of the Orissa States Administration Order. This, 
in effect, states that the High Court of Orissa 
shall exercise the same jurisdiction in all Orissa 
States as it exercises in the Province of Orissa 
and it also states that reference to a High Court 
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in any of the laws applied to the States (includ. 
ing therein S. 435, Criminal P. C., under which 
we were invited to exercise our jurisdiction in 
•this case), shall be construed as a reference to 
-the High Court of Orissa. The question that 
arises is whether the High Court, as so vested with 
jurisdiction, comes within the purview of s. 205. 
This involves a further question whether the effect 
of para. 5 of Administration of States Order is to be 
taken as constituting notionaliy a separate High 
Court or as vesting additional jurisdiction in 
the existing Orissa High Court. It is a matter on 
which I express no opinion. But it is clear that the 
High Court in this case is a High Court exercising 
jurisdiction outside the Province of Orissa and in 
an area which is not comprised in any other pro¬ 
vince of India. The meaning of the words 
High Court* for the purpose of the Government 
of India Act has been set out in S. 219, Govern¬ 
ment of India Act, and that meaning must 
apply also to the words 'High Court’ in S. 205. 
Insetting out the meaning of the words “High 
Court” sub-s. (l) of that section states that cer¬ 
tain specified High Courts, of which Oris 3 a 
High Court must now be taken to be one, shall 
“in relation to India” be deemed to be a High 
Court for the purpose of the Act and the word 
‘India” has been defined in sub-s. (3) of s. 219 
a3 referring to the various provinces. What has 
given me considerable difficulty is the correct 
import of this phrase “in relation to India” a 3 
used in this section. Can it be taken to include 
in its connotation a High Court which by its 
constitution is a High Court for one of the pro¬ 
vinces of India, but by some arrangement exer¬ 
cises extra-provincial jurisdiction outside India 
,as defined when acting in the exerciso of such 
extra-provincial jurisdiction. 

[32] A close examination of the provisions of 
the Government of India Act makes me think 
that the High Court in the exercise of such 
extra-provincial jurisdiction cannot be brought 
in within the terms of the connotation given to 
it in S- 219- The scheme of the Government of 
India Act, clearly indicates that it contemplates 
and makes provision for only two classes of 
High Court — High Courts for and within the 
provinces and High Courts functioning for and 
within the acceding States and deolared as such 
under s. 217, Government of India Act. There 
is no provision for a third category of High 
Courts exercising extra-provincial jurisdiction. A 
reference to the various other sections in the 
Government of India Act, namely, S3. 40 , 86, 

20G, 228, 242, 253, 254, 255 and 303 makes it diffi¬ 
cult to fit in a High Court exercising extra-pro¬ 
vincial jurisdiction into the frame work of the 
Government of India Act. It therefore seems to 
mo that whatever may be the import of the 
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phrase “in relation to India,” it cannot be con¬ 
strued to have reference to a High Court when 
exercising extra-provincial jurisdiction. The 
situation is one which has not been envisaged by 
the Government of India Aot as such and has 
not been specially provided for in the. Orissa 
States Administration Order. It therefore seems 
to me that the words “High Court” in S. 205 
must refer only to the High Court of Orissa 
functioning with reference to its constitution for 
the province of Orissa and not with reference to 
its added extra-provincial jurisdiction. The case 
in National Telephone Co's case , 1913 A. c. 546: 
(82 L. J. K. B. 1197) cannot be of any help if the 
conclusion is reached, that S.205 cannot apply to 
the High Court in the present case. If I had 
been able to persuade myself that irrespective of 
the connotation of the words “High Court” in 
S. 205, the Federal Court is a Court with general 
jurisdiction over the entire Dominion of India 
including areas which have not yet been incor¬ 
porated in to any other provinces and for which 
no High Court as in an acceding State is provi¬ 
ded for by declaration under 8. 217, I should 
have found myself able to support the right of 
appeal. But I am unable to feel convinced that 
whether the terms of the Federal Court Order, 
1947, or the omission of the words “British 
Iudia” from s. 205, are sufficiently strong rea¬ 
sons for bringing about such a result which does 
not appear to have been contemplated in the 
Government of India Act as it stood before the 
Indian Independence Act. In the result therefore 
I am obliged with regret to come to the conclu¬ 
sion that no appeal lies to the Federal Court 
and that no certificate can issue, I agree also 
that there is no right of appeal in this case 
under S 207. 

[33] Narasimham J. —This is a petition for 
grant of a certificate under sub-s. (l) of S. 205, 
Government of India Act, 1935 (as adapted) with 
a view to enable the petitioners to file an appeal 
to the Federal Court against the judgment of 
this Court dated 9th September 1918 in Cri. 
Misc. cases Nos. 2, 3, 4 & 5 of 1948. 

[34] At the outset I may point out that the 
aforesaid cases involve a substantial question of 
law as to the interpretation of ss. 6 & 8, Govern¬ 
ment of India Act, and if it could be reasonably 
held that S. 205 of that Act is applicable, I would 

have no hesitation in granting the certificate 
asked for. 

[35] The Federal Court is a creation of the 
Statute and cannot claim any inherent jurisdic¬ 
tion over the High Courts of India. Therefore 
unless it can be held that the High Court of 
Orissa while exercising jurisdiction in the States 
of Bamra and Kalahandi (which or outside the 
territorial limits of the Province of Orissa) is a 
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"High Courc” for the purposes of s. 205, Govern, 
ment of India Act, it will not be competent for 
that High Court to grant the certificate, nor will 
the Federal Court obtain jurisdiction to hear an 
appeal from the decision of that High Court. As 
pointed out by their Lordships of the Federal 
Court in Pashupati Bharti v. Secy, of State, 
a. i. r. ( 25 ) 1938 P. c. 1 : (1 r,. r. ( 1939 ) Kar. 
F. C. l) and reiterated in Lakhpat Ram v, 
Behari Lai , a. i. r, ( 26 ) 1939 F. c. 42 : ( 1 . L. r. 
(1939) Kar. 96) the nature of appellate jurisdic¬ 
tion of the Federal Court is strictly limited by 
Statute ; 

A Court; cannot by the exercise of its inherent 
powers extend its appellate jurisdiction or increase its 
revisional authority over other Courts ... The relation 
between the Federal Court and the High Courts of 
British India bears no resemblance to the relation 
between the High Courts, and Courts subordinate to 


Therefore the observations of the Privy Council 
in Flemchand Devchand v. Azam Sakarlal 
Chhotam Lai, 1906 A. C. 212 at p. 238 regarding 
the right of a person aggrieved by an order of a 
Gourt administering justice on the King’s behalf 
(whether that Court may exercise jurisdiction) to 
apply to the Privy Council to redress his wrong, 
wiH have no application to the present case. 
Mr. Misra, on behalf of the petitioners, frankly 
conceded that if his argument as regards the 
applicability of a. 205, Government of India Act, 
is not substamablo, his petition for grant of a 
certiheate must necessarily fail. 


[36] The High Court of Orissa was constitute 
by the Governor-General by the Orissa Hig 
Court Order, 1948, which is an Order made undl 
S. 229, Government of India Act. The Pn-a. 1 c 
Art 3 of that Order make it clear that the juris 
diction of the High Court of Orissa is limited t 
the areas known as “the Province of Orissa’ 
which expression means the districts of Cuttac 
(including Angul), P ur i, Balosore, Ganjarr 
xoiaput and Sambalpur which were constitutei 
as a separate Province by the Government c 
India (Constitution of Orissa) Order and sue’ 
areas as may be added to the Province by ai 
order ot the Governor-General under s. 29 c 
Government of India Act—sea the Orissa (En 
large ment of Area and Alteration of Boundaries 
Order, 1948. It 13 thus abundantly clear that thi 

tnle8 dlCtl u n ° f thS H ' eh C ° Urt ° f 0fi33ft a3 COnsti 

tuted under s. 229, Government of India Ac 

dues not extend to the areas which are outsidi 
the Province of Orissa. 

[37] Soon after the execution of the agreemem 
between the Rulers of Orissa States and ?h t 

l D o° m i 1 o a l 0n ^ 0V ^ rnmenfc 0n and aftei ' uth Decern, 
ber 194/, the Dominion Government delegated 

their powers of administration of the said States 

to the Government of Orissa under the provi¬ 


sions of the Extra-Provincial Jurisdiction Act 
The Government of Orissa (as the delegated 
authority) made an order known as the Adminis¬ 
tration of Orissa States Order, 1948 (hereinafter 
referred to as the States Order) in exercise of 
the powers conferred by s. 4, Extra-Provincial 
Jurisdiction Act. In exercise of the powers con¬ 
ferred by cl. (a) of sub-s. ( 2 ) of s. 4 of that Act the 
Provincial Government determined the law and 
the procedure in the States and this will be 
found in Para. 4 of the States Order. Similarly 
in exercise of the powers conferred by S. 4 of 
that Act the Provincial Government determined 
toe Court which shall exeroise the powers of a 
High Court in the said States. This will be found 
in Para. 6 ot the States Order which says that 
the High Court exercising jurisdiction in the 
Province of Orissa 3hall, so far as circumstances 
admit, exercise the same jurisdiction and shall 
have the same powers and functions in Orissa 
States. From 1st January 1948 till the date of 
the Constitution of the High Court of Orissa in 
July 1948, the High Court of Patna exercised 
jurisdiction in the Province of Orissa and by 
virtue of the said paragraph of the States Order 
that High Court exercised jurisdiction on Orissa 
States also. But from 26 th July 1948 the High 
Court of Orissa began to function in the Province 
of Orissa by virtue of the Orissa High Court 
Order, 1948 and from that date it began to exer. 
cise jurisdiction in Orissa States also by virtue 
of Para. 5 of the States Order. That High Court 
while exercising such powers and functions gave 
its judgment in Cri. Misc. cases Nos. 2, 3, 4 and 
5 of 1948, which arose out of certain proceedings 
pending in the Courts of the Magistrates in 

Bamra and Kalahanai which are tw’o of the 
Orissa States. 

[3s] The main question for decision is whether 

an a-ppeal will lie to the Federal Court against 

the judgment of the High Court of Orisea while 

exercising jurisdiction in any Orissa State by 

virtue of para. 5 of the States Order. The answer 

to thi3 question will obviously depend on the 

interpretation of the expression “High' Court” 

occurring in sub-s. (l) of s. 205 , Government of 

India Act. In the interpretation clause to that 

Act (s. 3ii ( 2 )) the said expression has been 
defined a3 follows : 

Digh Court’ does not, except where it is expressly 
o provi ed include a High Court in an Acceding State.’ 1 

The expression “Acceding State” has been defined 
in sub-s. ( 5 ) of s. G of that Act and Bamra and 
^a ahandi are also Acceding States because the 
u ers of those States signed the Instruments of 
Accession in August 1947 . The fact that in 
ecemoer 1947, they surrendered full and exclu¬ 
sive authority and jurisdiction in the said States 
o e Dominion Government will not in any 
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way remove them from the class of “Acceding 
States” inasmuch as the instruments of Accession 
still subsist and they have not been superseded 
by the December agreement. Therefore, if the 
definition of the expression “High Court”, as 
given in the s. 311 (2), is applied, it would 
appear that in S. 205 the expression “High Court” 
means the High Court exercising jurisdiction in 
any of the Provinces of India as distinct from a 
High Court exercising jurisdiction in any of the 
Aoceding States. 

[39] Sub-section (1) of S. 219, Government 
of India Act enumerates various High Courts 
which for the purposes of the Government of 
India Act and in relation to “India” shall be 
deemed to be High Courts. Though the High 
Court of Orissa is not specified in that subjection 
it should be deemed to have been included in it 
from the date of its Constitution under s. 229 
{vide the proviso to that sub.section). The ex- 
pres8ion “India” occurring in Chap. 2 of Part 9, 
Government of India Act (in which s. 229 is 
found) had been given a restricted interpretation 
in sub-s, (3) of s. 219. That is to say, for the pur¬ 
poses of that chapter “India” means only the 
Governors’ Provinces and Chief Commissioners' 
Provinces and does not include an Acceding 
State. Therefore,the combined effect of sub-ss. (l) 
and (3) of s. 219 when read along with the provi¬ 
sions of the Orissa High Court Order is that 
in relation to the Governors’ Provinces and 
Chief Commissioners' Provinces, the High Court 
of Orissa shall for the purposes of the Govern¬ 
ment of India Act be deemed to be a High 
Court. Even if the widest possible meaning is 
given to the words “in relation to” there can be no 
doubt that in the context, those words mean “in 
respect of any matter relatable to.” That is to 
say, any case that comes up for decision before 
those High Courts must be relatable to the Pro- 
vinces of India as distinct from areas which lie 
outside the Provinces of India. So far as the 
High Court of Orissa is concerned, the effect of 
8. 219 is that in whatever provision of the Gov- 
eminent of India Act the expression “High 
Court” may occur, that expression should be 
construed as referring to the High Court of 
Orissa while sxercising jurisdiction in respect of 
matters arising out of the Province of Orissa. 
When such High Court is exercising jurisdiction 
in any of the Orissa States it i3 not a “High 
Court” for the purposes of the Government of 
India Act. 

[40] My Lord the Chief Justice seems to take 
the view that the meaning of the expression 
“High Court” as given in S. 311 is wider than 
the meaning given to that expression in S. 219. 
With great respect I find myself unable to agree 
with this view. The definitions of the said expres¬ 


sion in Ss. 311 and 219 are mutually comple- 
mentary and one is no more restrictive than the 
other. While the former section says what are 
not High Courts, the latter section says what are 
High Courts for the purposes of the Act. Doubt¬ 
less in s. 219 and the subsequent sections which 
occur in Chap. 2 of part 9 the expression “India” 
has been given a restricted meaning. But the 
meaning given to “High Court” is made appli¬ 
cable to all the provisions in the Government of 
India Act wherever that expression may occur, 
This seems to be the significance of the words 
“for the purposes of the Act” occurring in sub- 
8. (l) of S. 219. A scrutiny of the various provi¬ 
sions of the Government of India Act where the 
expression “High Court” occurs (S3. 40, 8C, 
200 (3), 205, 206, 207, 210, 211, 217, 218, 219, 231, 
242 (4), 253, 254, 255 and 303) shows clearly that 
the following three clas3es of High Courts alone 
were contemplated under that Act. ( 1 ) High 
Courts in Governors'* Provinces (ii) High Courts 
iu Chief Commissioners’ Provinces ; and (iii) 
High Courts in Acceding States. So far as the 
Federal Court w r as concerned, appellate juris¬ 
diction was conferred over all those High Courts. 
But Ss. 205 and 20G refer to its appellate powers 
over the High Courts of the Provinces whereas 
Ss. 207, 211 and 217 refer to its powers over the 
High Courts in Acceding States. Section 218 has 
no direct bearing on the subject under discussion 
in asmuch as that refers to a High Court exer¬ 
cising appellate jurisdiction from a Court outside 
the Dominion of India. The States of Bamra 
and Kalahandi are within the Dominion of India 
and consequently S. 218 has no application. 
There is thus no provision in the whole of 
Chap. 1 of Part 9 conferring on the Federal 
Court appellate jurisdiction over a High Court 
while exercising jurisdiction under an order 
made under Extra Provincial Jurisdiction Act 
in an acceding State. 

[41] This leads to the next question as to 
whether the High Court of Orissa while exer¬ 
cising jurisdiction in the States of Bamra and 
Kalahandi can be said to be a High Court in an 
Acceding State so as to attract the appellate 
jurisdiction of the Federal Court under S. 207, 
There is no doubt that the States of Bamra and 
Kalahandi are Acceding States as described in 
S. G (6) because the Rules executed the Instru¬ 
ments of Accession in August 1947 and those 
Instruments still subside notwithstanding the 
subsequent surrender of jurisdiction by those 
Rulers to the Dominion Government in Decem¬ 
ber 1947. But there is no declaration by the 
Governor-General as required by S. 217 and conse¬ 
quently for the purposes of S. 207 this High Court 
cannot be considered to be a High Court in an 
Acceding State. 
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[42] A study of the relevant provisions of the 
Government of India Act prior to the adaptations 
made by the India (Provisional Constitution) 
Order, 1947, will lead to the same result. In the un¬ 
adapted S. 205, the High Court was expressly re¬ 
ferred to as "High Court in British India”. 
Similarly in the old s. 219 the words “High Courts 
m British India” were found. There was thus no 
doubt that the High Court over which the Federal 
Court exercised appellate jurisdiction under 
S. 205 was a High Court as described in S. 219. 
At the time of making the adaptations the words 
“British India” were omitted in both Ss. 205 and 
219. But nothing was substituted in iheir place 
in S, 205 whereas in 219 the expression “India” 
was substituted and a new sub-s. (3) was inserted 
giving a restricted meaning to the expression 
India” as referring to Governors’ Provinces 
and Chief Commissioners’ Provinces. The res¬ 
tricted deflation of the expression “India” in 
sub-s. (3) of 8. 219 (as adapted) refers to no 
other territories except those which were formerly 
known as “British India.” How can it be said 
that in consequence of these adaptations the 
jurisdiction of the Federal Court under 3. 205 
has been enlarged so as to include appellate 
jurisdiction over High Courts functioning in 
areas outside the Provinces ? The adaptations 
were made with a view to bring the provisions 
of the Government of India Act in conformity 
with the provisions of the Indian Independence 
Act. No adapting authority while exercising the 
limited powers of adaptation could widen the 
jurisdiction of the Federal Court. In the Federal 
Fourt Order, 1917, also no wider jurisdiction is 
given to the Federal Court under 3. 205. But on 
the contrary from a scrutiny of para. 4 (l) of 
that Order it is clear that the provisions in the 
Government of India Act, 1935 (a3 adapted) 
would continue to apply. Thus neither fcho India 
(Provisional Constitution) Order, 1917, nor the 
Federal Court Order, 1947, widened the scope of 
the jurisdiction of the Federal Court under S. 205 
and such jurisdiction now remains the same as 
it was before the passing of the Indian Indepen. 
dence Act. 

[43] For the purpose of this appeal, it is un¬ 
necessary to consider the effect of Federal Court 
(Enlargement of Jurisdiction) Act 1947, because 
that Act is restricted to civil cases only. But in 
8. 2 (a) of that Act, the expression “High Court” 
has been defined with reference to s. 219, Govern¬ 
ment of India Act. That Act was made by the 
Dominion Legislature in exercise of the powers 
conferred by S. 206, Government of India Act. 
Apparently, the Legislature desired that the 
definition of the expression “High Court” in the 
Federal Court (Enlargement of Jurisdiction) 
Act, 1947, should be in conformity with the 
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meaning given to that expression in S. 206, 
Government of India Act so that the appellate 
jurisdiction conferred by that Act may be exer¬ 
cisable by the Federal Court over all classes of 
High Courts contemplated by s. 206. Therefore 
the conclusion is inescapable that in S. 206, 
Government of India Act also the High Court 
that is referred to is the High Court as described 
in s. 219. For obvious reasons the same mean¬ 
ing should be given to the expression “High 
Court” in Ss. 205 and 206. There seems to be thus 
no doubt that in s. 205 also the High Court that 
is referred to is the High Court as described in 

3. 219. 

[44] For some reason or other, while consti¬ 
tuting the Courts for Orissa States, the com¬ 
petent authority did not choose to confer on the 
Federal Court appellate jurisdiction over the 
High Court similar to that conferred by S. 205, 
Government of India Act. If it is desired by the 
Dominion Goverment (or their delegated aufcho-' 
rity) that the Federal Court should have appel¬ 
late jurisdiction over the High Court of Orissa 
while exercising jurisdiction in Orissa States 
there i3 nothing to prevent them from making 
an appropriate order to that effect under S. 4, 
Extra-Provincial Jurisdiction Act. 

[45] Though in para. 5 of the States Order 
the Provincial Government have made every 
effort to equate the powers and functions of the 
High Court of Orissa in relation to the Province 
of Orissa and in relation to the Orissa States, 
it is obvious that the two powers and functions 
cannot be identical. The source from which 
the jurisdiction of the High Court in the two 
areas i3 derived is different. The laws which the 
said High Court ha3 to interpret and administer 
in the two areas are also different. This is the 
main reason why the expression “so far as 
circumstances admit” ha3 been deliberately 
inserted in sub*para. (a) of para. 5 of the States 
Order. This will be clear from the following 
illustrations. 

(i) The Indian Bar Councils Act, 1926, is in force in 
the Province of Orissa and the High Court of Orissa 
while exercising jurisdiction in the Province has certain 
powers under that Act. But that Act has not yet been 
applied to any Orissa State and consequently the High 
Court of Orissa will have no powers under that Act in 
any Orissa State. 

(ii) Some of the statutory laws made by the Rulers 
in Orissa States have been preserved by sub-para, (b) 
of para. 4 of the States Order. It may be that in some of 
those Statutes specified powers have been conferred on 
a High Court. Those powers will now vest in the High 
Court of Orissa by virtue of para. • e ) of the States Order. 
But those powers will not vest in that High Court while 
exercising its powers and functions in the provinces of 
Orissa because those Statutes are not in force in the 
Province. 

(iii) Any fee or other money received by the High 
Court while exercising jurisdiction in the Province will 
become part of the revenues of the Province under 
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■Q. 228, Government of India Aot and will be subjeot to 
the vote o! the Orissa Legislative Assembly. But any 
fee or money realised by the said High Court while 
exercising jurisdiction in the States will not form part 
of the revenues of the Province and the Orissa Legis¬ 
lative Assembly as such will have no control over the 
same. 

[46] The above illustrations are given to show 
that though there is only one High Court exer¬ 
cising jurisdiction both in the Province of 
Orissa and in Orissa States, it performs dual 
functions derived from two different sources and 
that though both the functions are very similar 
there is a fine but real distinction in the exercise 
of those functions. 

[47] I may now refer to National Telephone 
Co, v. Post Master-General No . 2 , 1913 A. c. 
546 at p. 652 : (82 L. J. K. B. 1197) on which 
some reliance has been placed by the learned 
advocate for the petitioners. In this case it wa3 
observed by Viscount Haldane L. C.: 

“When a question is stated to be referred to an 
established Court and without more, it, in my opinion, 
imports that the ordinary incidents of the procedure of 
that Court are to attach, and also that any goneral 
fight of appeal from its decisions likewise attaches 

On the baBis of this decision, it was argued that 
when the jurisdiction of the High Court of 
Orissa was extended to Orissa States by para. 6 
of the States Order without any express provi¬ 
sion in that Order' taking away the appellate 
jurisdiction of the Federal Court, the right of 
appeal under S. 205, Government of India Act 
which attaches to the decisions of the High Court 
of Orissa in relation to the Province of Oris3a 
likewise attaches. The answer to this argumont 
is that the principle of the aforesaid decision 
would apply if the additional powers that were 
conferred on the Court were not relatable to 
matters arising from an area outside the terri¬ 
torial limits of jurisdiction of that Court. For 
instance, at present even in the Province of 
Orissa the nature of the jurisdiction of the High 
Court is not uniform. In the agency tracts of 
Ganjam and Koraput, whore the Civil Procedure 
Code does not apply, the powers of the High 
Court are very much restricted. But those areas 
form part of the Province and if in future the 
Civil Procedure Code is extended to those areas 
the High Court of Orissa will get additional 
powers and applying the principle of aforesaid 
decision it may be held that the appellate juris¬ 
diction of the Federal Court likewise attached. 

[48] I would, therefore, reject the petition for 
the grant of a certificate under s. 205, Govern¬ 
ment of India Act (as adapted). 

R.G.D. Petition rejected. 
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SPECIAL BENCH 

Ray 0. J., Jagannadhadas and 

Narasimham JJ. 

Basudev Moharan — Defendant — Appellant 
v. Ogadhu Ponda — Plaintiff — Respondent . 

A. F. A.D. No. 60 of 1945, D/- 18-10-1949, from 
decision of A. S. J., Berhampur, D/- 28-11-1944. 

(a) Interpretation of Statutes —History of legis¬ 
lation may be considered. 

Though the words of the section are the best guide 
in the matter of construction, the Court should not be 
oblivious of the history of the legislation. Although 
the Court may not be at liberty to construe an Act of 
Parliament by the motive which influenced Legisla¬ 
ture, yet when the history of law and legislation tells 
the Court what the object of the Legislature was, the 
Court is to see whether the terms of the section are 
such as fairly to carry out that object and no other, 
and to read the section with a view to finding what it 
means and not with a view to extending it to some¬ 
thing that was not intended. [Para 2] 

Annotation: (’44-Com.) Civil P. C., Pre. N. 7. 

# (b) Orissa Hindu Religious Endowments Act 
(IV [4] of 1939), S. 54 (1)—Applicability—“Person 
having interest” does not include trustee—Suit by 
trustee for possession against trespasser — S. 54 
(1) (a) does not apply— Civil P. C.‘(1908), S. 92. 

A trustee (whether hereditary or not) of a religious 
endowment is not a ‘‘person having interest” within 
the meaning of sub*s. (1) of S. 54. 

Even if such a trustee i3 held to be a “person having 
interest”, the provisions of S. 54 will not apply to suits 
instituted by 3uch a trustee in respect of matters spe¬ 
cified in sub-3. (1). 

Clause (a) of sub-s. (1) of S. 54 does not apply to a 
suit for possession against a person claiming dehors 
the trust and in the position of a trespasser : A. I. R. 
(35) 1948 Pat. 133, Approved; Case law discussed. 

[Para 34] 

Annotation: ('44-Com.) Civil P. C., S. 92 N. 2, 4. 

B t K. Rath and K. Patnailc — for Appellant. 

P. Mishra and B. Das — for Respondent. 

Ray C. J.— This reference arises in Second 
Appeal No 60 of 1945. One Basudev Moharan, Sec¬ 
retary of Hathotto Co-operative Society, (defen¬ 
dant-appellant) preferred this appeal against the 
confirming judgment of the Additional Subor¬ 
dinate Judge of Berhampur upholding the decree 
of the Munsif in a suit for declaration of title 
and either confirmation or recovery of posses¬ 
sion of the disputed Inam lands. The same lands 
had been the subject of attachment and sale at 
the instance of the appellant-Society in execution 
of a decree against a member of the Society, a 
brother of Ogadhu Ponda, the trustee of Sri 
Jagannath Mohaparabhu of Hathotto village. 
The decree was passed against the former, qua, 
an individual as distinguished from a trustee. 
Admittedly, the endowment was not bound by 
the debts, far less, by the decree, the execution, 
the attachment, the sale and the proceeding for 
delivery of possession that followed. The con¬ 
tention, inter alia , that the plaintiff was not 
entitled to sue, was reiterated in the second 
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appeal which wa3 heard by a Division Bench 
constituted by Das and Narasimham J. The 
question, that was very seriously pressed before 
them, was that non-compliance with the require¬ 
ments of S. oi, Orissa Hindu Religious Endow¬ 
ments Act (Orissa Act xv [4] of 1939) interposed 
an effectual bar to the institution of the suit. In 
the course of the arguments at the Bar, a deci¬ 
sion of the Patna High Court, reported in 
Upendra Prasad v. Akhandaleswar , a. i. r. 

(36) 194S Pat. 133 : (13 Cut. L T. 64), was cited. 
My learned brothers felt dubious as to the cor¬ 
rectness of that decision. The decision had been 
recorded by me sitting singly in the Cuttack 
Circuit of the Patna High Court. Hence this 
reference. Their Lordships have framed the 
following questions in their referring judgment. 
The questions referred to the Special Bench to 
■which I concurred are: 

1. (a) Whether the trustee (whether hereditary or 
not) of a religious endowment is a “person having 
interest” within the meaning of sub-s. (1) of S. 54, 
Orissa Hindu Religious Endowments Act, 1939. 

(h) Even if such a trustee as described in (a) is held 
to he a “person having interest”, will the provisions 
of S. 54 of the said Act apply to suits instituted by 
such a trustee in respect of matters specified in sub- 

s.(l) ? 

2. Whether cl. (a) of sub-3. (1) of S. 54 applies to a 
suit for possession against a person claiming dehors 
the trust and in the position of a trespasser. 

3. Whether consent obtained subsequent to the in¬ 
stitution of the suit is sufficient compliance with the 
provisions of S. 54. 

[2] The answers to the questions, as formu¬ 
lated, necessarily depend the construction of 
S. 64, Orissa Hindu Religious Endowment Act 
(hereinafter referred to as 'the Act*) so far as it 
bears on its applicability to the present suit. 
iThough the words of the section are the best 
guide in the matter of construction, the Court 
should not be oblivious of the history of the 
Legislation. Although the Court may not be at 
liberty to construe an Act of Parliament by the 
motive which influenced Legislature, yet when 
the history of law and legislation tells the Court 
what the object of the Legislature was, the Court 
is to see whether the terms of the section are 
such a3 fairly to carry out that object and no 
other, and to read the section with a view to 
finding what it means and not with a view to 
extending it to something that was not intend¬ 
ed. Section 54 of the Act is a word for word 
reproduction of S. 73, Madras Hindu Religious 
Endowments Act (Act I [lj of 1926) (hereinafter 
referred to as the 'Madras Act’) as amended as 
it then stood except, if any, in some very minor 
details. It would not be far from correct to 
adopt the view’ taken by the Madras High Court, 
of the meaning of the corresponding section in 
its application to suits of the nature contem¬ 
plated therein. Section 73 of the Madras Act 


historically descends from S. S2, Civil P.C. (here¬ 
inafter referred to as the Code) which it replaces* 
so far as it goes. On account of inartistic draft¬ 
ing, the section has presented some difficulty of 
construction as will appear from the Madras 
decisions that shall be reviewed presently in this 
judgment. For facility of reference, S. 92 of the 
Code is reproduced here : 

“92. Public Charities—(1) In the case of any alleged 
breach cf any express or constructive trust created for 
public purposes of a charitable or religious nature, or 
where the-direction of the Court is deemed necessary 
for the administration of any such trust, the Advocate- 
General, or two or more persons having an interest in 
the trust and having obtained the consent in writing of 
the Advocate-General, may institute a suit, whether 
contentious or not, in the principal Civil Court of 
original jurisdiction or in any other Court empowered 
in that behalf by the Provincial Government within the- 
local limits of whose jurisdiction the whole or any part 
of the subject-matter of the trust is situate to obtain a 
decree : 

(a) removing any trust; (b) appointing a new trustee: 
(c) vesting any property in a trustee ; (d) directing 
accounts and inquiries; (e) declaring what proportion of 
the trust-property or of the interest therein shall be 
allocated to any particular object of the trust; (f) autho¬ 
rising the whole or any part of the trust-property to be 
let, sold, mortgaged or exchanged; (g) settling a scheme; 
(h) granting suefi further or other relief as the nature 
of the case may require : 

[2] Save as provided by the Religious Endowments 
Act, 1863 (XX [20] of 1863), no suit claiming any of 
the reliefs specified in sub s. (1) shall be instituted in 
respect of any such trust as is therein referred to except 
in conformity with the provisions of that sub-sectioD.” 

[3] In this connexion, it has to be borne in 
mind that the Legislature, in enacting B. 54 of 
the Act, like the Madras Legislature in legislat¬ 
ing S. 73 of the Madras Act, has rendered nuga¬ 
tory S. 92 and certain other relevant provisions 
of the Code, in their application to any suit 
claiming any relief in respect of the administra¬ 
tion or management of religious endowment 
vide sub-3. (2) of s. 54 of the Act which corres¬ 
ponds to sub-ss. (3) and (4) of s. 73 of the Madras 
Act (as amended up-to-date). 

[4] A priori to the extent, the field of S. 92 of 
the Code i3 replaced by it, S. 54 ot the Act must 
be taken to have covered it. The opening words 
of sub-s. (l) of s. 92 of the Code are sufficiently 
indicative of the nature of the suits or proceed¬ 
ings contemplated therein. According to these 
words, occasion for exercise of the right of suit 
conferred or created thereby would arise either 
in the case of any alleged breach of public trust 
or w’here there is need for direction of the Court 
for its administration. The reliefs contemplated 
in s. 54 of the Act, are, mainly if not wholly, 
the same as those in S. 92 of the Code. The 
reliefs, enumerated in els. (f) & (g) of sub-s. (l) 
of the Code, have, however, though not imported 
into the section, been provided for in the Act 
otherwise than in S. 54, that is, S. 58 of the Act 
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deals with alienation of immovable trust-pro¬ 
perties by way of sale, mortgage, exchange or 
lease, and S. 33 vests the Commissioner with the 
power of framing scheme of administration — 
Oourt’s interference in the matter being confined 
to either modification or cancellation of the same: 
vide sub-s. (6) of the section. All the rest are 
found carried over bodily into the S. 54 of the 
Act, besidG3 one innovation introduced into sub- 
a. (l) (a) of the section. This relief, however, is 
absent from S. 73 of the Madras Act. I have my 
great doubts if this relief is appropriate to the 
intendment, so far as it is not warranted in the 
interest of administration or management of the 
trust. It should be borne in mind that neither 
the Commissioner nor “any person having in¬ 
terest” in the trust is entitled to remain in posses¬ 
sion of the trust-property. I shall, in this 
connexion, refer to 8. 61 of the Act, which prohi¬ 
bits the Provincial Government or any of its 
Executive Officers from undertaking or assum¬ 
ing the superintendence of any land or any 
other property granted for the support or other¬ 
wise belonging to any Muth or temple. This 
prohibition, however, is subject to the condition 
indicated in “save a3 provided in this or any 
other Act”. This saving clause notwithstanding, 
prima facie , the general power of superinten¬ 
dence assigned to the Commissioner under s. 11 
of the Act hardly entitles him either to be in 
possession of any trust-property or to engage 
himself in the actual management thereof. He 
must not intrude upon a trust himself except 
when his measure is intimately connected with 
maladministration or non-administration of the 
trust. The relief seems to be out of keeping with 
the object of the section. The very comprehen¬ 
sive language, in which it has been expressed, 
might very often be a source of difficulty of con¬ 
struction as it is in the instant case. Sub-3. (2) of 
the section and the nature of the reliefs enume¬ 
rated are sufficiently indicative of the identity 
of the scope of 8. 92 of the Code and the section, 
under consideration, in relation to their respec¬ 
tive fields of operations in relation to Hindu 
Religious Endowment of public character. 

[5] In the case of Hasarimull Cliandkuchand 
v. N. R. Vodachal Ghettiar , 55 Mad. 5-19 : 
(a. i. r. ( 19 ) 1932 Mad. 23l), it was observed by 
Beasley C. J. : 

“It seems to mo that there i3 nothing in S. 92, Civil 
P. C. which haa not been taken bodily out of that 
section and placed either in S. 73 or in other sections 
of the Madras Hindu Religious Endowments Act.” 

[6] If I may say so with great respect I am 
in entire agreement with these observations. I 
do not think that the same thing cannot be said 
of the Act and particularly with regard to S. 54, 
notwithstanding addition of cl. (a) in the sub- 


s. (l) of the section. This clause, I have no hesi¬ 
tation in thinking, was not meant for extending 
the operational orbit of S. 54 but was added only 
by way of clarification of a doubtful point. This 
relief of recovery of possession of trust property 
is either incidental or cognafcic to the relief of 
vesting of any property in a trustee, the former 
being pre-requisite of the latter. 

[ 7 ] I owe it to a commentator of Madras Act 
(Mr. P. Ramnath Iyer) that that Act had, for 
its model, in some of its essential features, the 
English Charitable Trusts Act, 1853. This induc¬ 
ed me to embark upon some investigation into 
the working out of that Act. Section 17 thereof 
is pertinent to the purpose in land. The section 
may be re-stated here, as far as i3 material for 
this case : 

“Before any suit, petition or other proceeding for 
obtaining any relief, order, or direction concerning or 
relation to any charity or the estate, property, or 
income thereof, shall be commenced, presented, or 
taken, by any person whomsoever, there shall be 
transmitted by such person to the said Board (the 
Charity Commissioners), notice in writing of such 
proposed suit, petition, or proceeding, and such state¬ 
ment, Information, and Particulars as may be requisite 
or proper, or may bo required from time to time, by 
the said Board, for explaining the nature and-objects 
thereof; and the said Board, if upon consideration of 
the circumstances (they bo think tit, may, by an order of 
certificate signed by their Secretary authorise or direct 
any suit, petition, or other proceeding to be commonoed, 
presented, or taken with respect to such charity, either 
for the objects and in the mauner specified or men¬ 
tioned in such notice, or for such other objects, and 
such manner and form, and subject to such stipula¬ 
tions or provisions for securing the charity against 
Liability to any costs or expenses, and to such other 
Stipulations or Provisions for the protection or benefit 
of the charity, as the said Board may think proper;.... 
(save as herein otherwise provided) no suit, petition, 
or other proceedinga for obtaining any such relief, 
order, or direction as last aforesaid shall be'entertained 
or proceeded with by the Court of Chancery, or by any 
Court of Judge, except upon and in conformity with an 
order or certificate of the said Board. ” 

[8] The meaning of this section had to be 
determined in several Chancery suits, or proceed¬ 
ings in the Court in England. To mention a 
few of them will not be without profit. It is 
common knowledge that the statutes in India 
have so far been inspired by and to a large ex¬ 
tent modelled upon the pre-existing legislation 
of the British Parliament on the identical subjects. 
The principles underneath the parliamentary 
statutes have formed a ground work for Indian 
statutes, either Central or Provincial, always 
however subject to such variations as are dictated 
by the local, social and environmental conditions 
that prevail in India. It can, therefore, be vouch¬ 
safed, without any fear of contradiction, that S. 92 
of the Code owed its origin to the law prevailing in 
England in relation to the Court’s power over 
administration, or management of public char- 
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•table trusts. Under the Charitable Trusts Act, 
1853, the Attorney-General, ex-officio, has right 
to commence a suit, petition, or other proceed¬ 
ing concerning or relating to any charity or 
estate, funds, property, income thereof. Within 
the purview of s. 92 of the Code, the Advocate. 
General has similar powers. The same has now 
descended upon the Hindu Religious Endowments 
Commissioner under the scheme set up in the 
provisions of the Act. It will not be out of place, 
therefore, to refer to some decisions of the Chan¬ 
cery Division of the Supreme Court of England. 
As I find from the Reports, the case of Holme v. 
Guy is the leading case on the subject. It is re¬ 
ported in (1ST7 ) 5 ch. D. 901: (4G L. J. Ch. 648). 
The facts giving rise to this case were that the 
governor of an endowed school commenced an 
action against the master to restrain him from 
presenting himself at the school or continuing to 
occupy the schoolhou3e, on the ground that he 
had never been properly appointed to the master¬ 
ship, was unfit to fulfil its duties, and had been 
removed by a resolution of the governors. The 
master demurred, on the ground that it did not 
appear that the action had been sanctioned by 
the Charity Commissioners. It wa3 held that the 
sanction of the Charity Commissioners to a pro¬ 
ceeding of thi3 nature was not requisite. The 
decision was arrived at on a construction of 8. 17, 
Charitable Trusts Act, 1853, already quoted. The 
Master of the Rolls (Jessel M. R.) described the 
form of the action in the following words: 


A. I. R» 

wag not intended to prevent the trustees of a charity 
from bringing an action of ejectment against a tenant 
bolding over, or an action of covenant against a tenant 
who would not pay his rent, or to prevent their taking 
proceedings by way of disgress against a defaulting 
tenant, or to prevent their taking proceedings against a 
man who, as according to the statement in the claim 
m the case here, never was properly appointed to an 
otnce, but will persist in retaining it, and in thrusting 
hlmscu on the property of the charity as a trespasser,” 

[11] The next case, that largely depends upon 
tho decision of Holme v. Guy , (1877-5 ch. D. 
901: 46 L. j. ch. 648) is the case of Rendall v. 
Blail\ (1890) 45 Ch. D. 139: (69 L. J. Ch. 64l). The 
master of charity school brought an action in the 
Cnancery Division against the managers of the 
school for an injunction to restrain them from 
dismissing him from his office an cl from ejecting 
him from the schoolhouse. The question raised 
by the action was whether the managers had been 
properly appointed. The plaintiff had not ob¬ 
tained, under 8. 17, Charitable Trusts Act, 1853, 
the leave of the Charity Commissioners to bring: 
the action. Bowen and Fry L. JJ., held : 

“Although tho action might incidentally involvo the 
consideration of the deed of trust of the Charity, it was 
not such an action as required the consent of the 
Charity Commissioners.” 

[ 12 ] It was held: 

“Even if the consent of the Charity Commissioners 
were necessary, it was not necessary to obtain it before 
the commencement of the action, and that it would not 
bo right to dismiss the action without giving the plain¬ 
tiff opportunity of ascertaining whether the Commis¬ 
sioner would give their consent.” 


“ This is simply what would formerly have been 
termed an action of ejectment, and nothing else. It is 
substantially an action to turn'the school-master out of 
possession of the house to which he has no right what¬ 
ever; it is a legal demand of possession and nothing 
else. It is properly nothing but an action for the reco” 
very of land ...” 

[9] After thu3 defining what the action in 
substance was, the Master of Rolls proceeds: 

“If you briDg an action for trespass, for breaking into 
and entering the close of a charity, it is an action for 
trespass, though In a sense it relates to the property of 
the charity, but only in a sense. The action is for a dis¬ 
turbance of the possession. It would be speaking in a 
very vide sense to call that an action asking for relief 
relating to a charity and estate of a charity.” 

[10] This decision of Jessel M. R. was upheld 
by the Court of appeal. Jame3 L. J., in defining 
the scope and object of the S. 17, Charitable 
Trusts Act, 1853, observed: 

‘ It is. in my judgment, clear that the 8. 17, Charit¬ 
able Trusts Act 1853, was never intended to interfere 
with, the rights and powers of the trustees of a 
charity in their character of owners of property or 
to interfere with their rights in the character of nias~ 
ters who are employing servants. Its object was to 
prevent strangers from coming in as relators in suits 
tn Chancery , or as Petitioners under Sri Samuel 
Ronnlly's Act , to complain of the management of a 
charity , unless the Chanty Commissioners are first 
satisfied that such proceedings ought to be tahen. It 


[13] A passage from the judgment of Bowen. 
L. J., is worth quoting in this connexion: 

“Speaking broadly, I think that this section does not 
deal with or touch actions which are brought to enforce- 
common law rights, whether such rights arise out of 
contract or out of tort or out of common law duty , I 
ought rather to say.” 

[14] The same view was taken as to the mea¬ 
ning and requirement of 3. 17, Charitable Trusts 
Act, in the case of Fishery. Jackson , (1891) 2 
ch. D. 84: (60 L. J. ch. 482). In that case, the 
plaintiff, who was appointed master of an endo¬ 
wed school, m terms of a deed of trust establish¬ 
ing it, by the vicars of three specified parishes, 
commenced an action against the two vicars who 
had signed the notice of his dismissal and moved 
for an interlocutory injunction to restrain them 
from removing him from his office. Tho defen 
dants demurred. .They took the plea that the 
action was not maintainable as the consent of the 
Charity Commissioners to the bringing of the 
action under s. 17, Charitable Trusts Act had not 
been obtained. North J. held : 

“In my opinion, that leave is not required for the 
present, application. Tbe plaintiff seeks to remain in 
the position of schoolmaster, to which he was validly 
appointed, and which he still holds unless that positior. 
has been effectually determ : ned by what has taken 
place.” 
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[ 16 ] He said: 

“The observation of Lord Justice Bowen (in the 
case of Rendall v. Blair, (1890) 45 Ch. D. 139: 59 
L. J. Ch. 641) already referred to in this judgment) 
apply exactly here, because the plaintiff's right is really 
a common law one depending on a contract, viz., the 
right to keep the place to which he has been validly 
appointed, until he is turned out of it by persons who 
have observed the necessary formalities for that 
purpose/ 1 

[16] It has been said on high authority that 
the object of the Act (Charitable Trusts Act, 1853 ) 
was to stop enormous abuses which had grown 
up in the administration of charities in reference 
to proceedings which used to be instituted to the 
good of no one (per The Lord Chancellor Lord 
Cranworth in the matter of Lister s Hospital 
(1866) 43 E. R. 1202 I (6 De. G. M. & G. 184). 

[17] The object of S. 92 of the Code, and the 
sections like S. 73, Madras Act and S. 64 of the 
Act which later took its place in the Statute 
Books of the Provinces is almost similar or rather 
the same I would say. 

[18] In the case of Abdur Rahim v. Abu 
Mahomed Barkat Ali t 55 oal. 619 : (a. I. R. ( 15 ) 
1928 P. C. 16) Lord Sinha, delivering the judgment 
of their Lordships of the Privy Council, spoke, 
as to the meaning of S. 92 of the Code: 

“It is unlikely that in a Code regulating procedure the 
Legislature intended without express words to abolish 
or extinguish substantive rights of an important nature 
which admittedly existed at that time.” 

[19] This case arose out of a suit for declara¬ 
tion that the property belonged to a wakf. It was 
objected that the sanction of the Advocate-Gene¬ 
ral had not been obtained. It was held that the 
relief prayed for was not within the s. 92 of the 
Code, and, to that extent, was not a suit of a re¬ 
presentative character. 

[20] I shall next refer to a few cases of the 
Madras High Court dealing with tho point, in 
issue, arising first under S. 92 of the Code and 
then under s. 73, Madras Act. There had been 
three Full Bench decisions of that Court dealing 
with applicability of s. 92 of the Code. They are; 
(1) Appanna v. Narasingha, 45 Mad. 113 : (a. 
1 . R. (9) 1922 Mad. 17 F. B.); (ii) Saminatha 
Pillai v. Sundaresa Pillai , 14 M. L. w. 233: 
(A.I.R, (8) 1921 Mad. 479 (f. b.)); & (iii) Tirumali 
Tirupati Devasthanams Committee v. Krishn . 
ayya Shanbhaga . A.I.R. ( 30 ) 1943 Mad. 466: 
(I. L. R. (1943) Mad. 619 (F. B.)). 

[21] The latest of them is the case of Tiru- 
malai Tirupati Dewasthanams Committee v. 
Krishnayya Shabhaga , A.I.R. (30) 1943 Mad. 
466 : (i. L. R. (1943) Mad. 619 F. B ). The facts of 
that case were that the trustee of a certain temple 
having had, qua trustees, the right of recovering 
from the trustees of another temple moneys 
which the latter had collected, on behalf of the 
former temple, filed a suit against the latter to 


compel them to render account of receipts and 
to deliver what was found due. They had not 
clothed themselves with the sanction of tho 
Advocate.General. The relief that they prayed 
for in the suit was one of those enumerated in 
8 . 92 of the Code and was in relation to a trust 
fund. The question arose if S. 92 of the Code was 
applicable. The Full Bench decision of that 
Court, Swaminath Pillai v. Sundaresa Pillai , 

14 M. L. W. 233 : (A. I. R. (8) 1921 Mad. 479 F. B.), 

was relied upon in respect of the proposition 
that the case fell under s. 92. This case, however, 
was distinguished by Leach C. J., who delivered 
the judgment of the Full Bench, with the 
following words: 

“While it may be accepted that the general trustee 
of a temple may not sue a special trustee except under 
the provisions of S. 92, when the general trustee is 
seeking relief, which, if granted, will lead to a change 
in the management of the special trust, it is quite a 
different matter when the general trustee seeks to 
recover for the benefit of the temple moneys in the 
hands of the special trustee, which the special trustee 
i3 in duty bound to pay over to the general trustee.” 

[22] His Lordship quoted with approval the 
observation of Kumarswami Sastriar J. in the 
case of Appanna v. Narasingha , 45 Mad. 113 : 

(A. I. R. (9) 1922 Mad. 17 F. B.), that is : 

“Directing account and enquiries in cl. (1) (d) oi 
S. 92, should be confined to suits by the Advocate- 
General or by two or more persons with his consent, 
against all the trustees for an account of their manage¬ 
ment, and not one or moro trustees against others, as 
each trustee has a right to call upon the other to 
aocount to him for trust funds which he has received, 
even though the other trustee commits no breach of 
trust.” 

[23] His Lordship also accepted the view 
taken by himself and Vardachariar J. in the 
case of Sanmukham Chetty v. Govinda Chelty, 

I. L. R. (1938) Mad. 39 : (A. I. R. (25) 1938 Mad. 
92). This decision was to the effect that S. 92 
of the Code deals merely with the procedure to 
be adopted in a representative suit for relief in 
respect of a public trust; that to come within 
the section, there must be a breach of trust or 
the necessity for the direction of the Court with 
regard to the administration of a trust; that 
there must be, at least, two plaintiffs (unless of 
course the Advocate-General himself sues) and 
the Advocate.General must give his sanction to 
the institution of the suit; and that it is not 
every suit claiming any of the reliefs specified in 
sub-s. (l) of S. 92, that should be brought with 
the consent of tbs Advocate-General, but those 
suits only which, besides claiming any of those 
reliefs, are brought by individuals asrepresenta- 
tives of the general public . 

[24] The learned Chief Justice summed up 

the position accepted by the Full Bench in the 
following words: 

“After hearing the arguments of learned counsel in 
the present case, we can see no reason for disagreeing 
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v.Ith anything said in Sanmukham v. Govinda, I. L. R. 
•1938) Mad. 39 : (A. I. 11. (25) 1938 Mad. 92). On the 
ether band we find ourselves in full agreement with the 
opinion of Yardaehariar J. that in deciding whether a 
suit falls within S. 32, the Court must go beyond the 
reliefs and have regard to the capacity in which tho 
plaintiffs are suing and to tho purpose for which the 
- uit is brought. The judgment of the Privy Council in 
Abdur Rahim v. Abu Mahomad , 55 Cal. 519 : (A. I. R. 
(15) 1928 P. C. 1C), lends no support for the opinion 
expressed by the Full Bench in Janahi Bai v. Yinaya- 
i:ar of Melmandai , tS Mad. 988 : iA. 1. It. (22) 1935 
Mad. 825 F. B.) ” 

Their Lordships overruled the Full Bench deci¬ 
sion reported in Janaki Bai v. Vinayakar 
Melmandai, 58 Mad. 988 : (a. i. r. ( 22 ) 1935 
Mad. 825 F. B ). 

[25] A very illuminating passage occurring 
in the Full Bench (Division Bench?) decision of 
Venku Chettiar v. Doraiswami CheUiar t 11 
M. L. w. 38 : A. I. R. (8) 1921 Mad. 403, is worth 
quoting: 

“Section 92, governs .... not suit3 for vindicating the 
plaintiff’s right of management and getting possession 
for the purpose of management of the trust pro¬ 
perties.” 

[26] In the result, according to the settled 
view of the Madras High Court, a trustee, as 
such, in enforcing any of the rights inherent in 
the position and status that he holds, did not 
then stand in need of Advocate-General’s consent 
in order to commence an action for such roliefs 
as fall under 8. 92 of the Code. 

[27] Next, I shall refer to the cases of that 
llon’ble Court which are more directly in point. 
In the case of Manjeswar Srimad Ananthesivar 
Temple v. M. Vaikunta Dhakta, A. I. R. (30) 
1943 Mad. 228 : (207 I. C. 5-17); Ilorwill J., after 
a careful review of the authorities, held that 
8. 73 of the Madras Act was modelled very 
closely upon S. 92 of the Code and that the type 
of suits contemplated by S. 73 of the Madras 
Act are precisely those contemplated by S. 92 of 
the Code and that a suit by trustee-in.office 
against ex-trustees for an account of their trusti- 
ship with allegations of misfeasance, non-feasance 
and mal-feasance is maintainable under tho 
general law, and that S. 73 of the Madras Act 
does not bar such a suit. 

[28] In the case of Narasimha Rao v. 
Suranna, A. I. R. (34) 1947 Mad. 334 : (1947-1 
M. L. J. 117), Ilorwill and Bell JJ. held that S. 73, 
of the Madras Act is to tho same effect a 3 S. 92 
of the Code, and its implications and therefore 
the decisions relating to S. of the Code can 
usefully be employed in considering the meaning 
of S. 73. "With regard to the suit which the plain¬ 
tiff, a duly appointed trustee of a temple, 
brought for possession of temple lands in posses- 
sion of the defendant who was do facto trustee 
prior to his appointment, their Lordships held 
that the suit was not one contemplated by S. 73 


of the Madras Act. The plaintiff was not a person 
having an interest in the sense that he was a 
member of the public who w'ished to see that the 
temple and the trust-properties were properly 
administered but he was a person who was 
bound in law to recover the property having 
been appointed as trustee of it. He was endeavour¬ 
ing to exert his right to possession of the trust- 
property and to cost the defendant who, by 
reason of the plaintiff’s appointment, had become 
no more or less than a trespasser. 

[29] In the case of Venkatacharayulu v. 
Vasireddi Harihar Prasad , A. I. R. (22) 1935 
Mad. 964 : (159 I. c. 883), Vardachariar J. held 
that the bar under s. 73 of the Madras Act is 
only in respect of suits relating to the adminis¬ 
tration or management of the trust, that is, pro- 
ceedings against the trustee and not in respect 
of proceedings against the person who is wrongly 
in possession of the property in which the trust 
is interested. The suit in that case was brought 
by a trustee of a temple for a declaration that 
the defendant had acquired no right under the 
sale-deed taken by him on the ground that it 
w r a3 inalienable being burdened with a service to 
the temple; Vardachariar J. held that such a suit 
was not barred by S. 73 of tho Madras Act. 

[30] In the case of Vytlnlinga Pandara 

Sannadlii v. Ranganatha Mudaliar , 1933 

M. \Y. N. 1235 : (A. I. R. (2l) 1934 Mad. 126), it 
was held that suits merely to recover money 
found due by the defendant on the taking of 
accounts or to recover property belonging to the 
trust but in the possession of the defendant or to 
recover damages for a tort committed by the 
defendant would always be maintainable under 
the general law, as they would not be suits rela¬ 
ting to the administration and management of 
religious endowments. 

[31] In consideration of the premises aforesaid, 

I shall conclude that a suit in ordGr that it may 
fall under the purview of s. 54, of the Act would 
not only embrace any one or more of the reliefs 
enumerated in it but would also relate to and be 
intimately connected with the administration 
and management of the trust and that it should 
have been commenced either by the Commis¬ 
sioner or by "person having interest in the 
trust.” 

[32] “A person having interest in the trust,” 
it has been strenuously urged, includes ‘a trus¬ 
tee’ either hereditary or non-hereditary, or ap¬ 
pointed within the meaning of the Act. Referring 
to the plain grammatical meaning of the terms, 
the argument may carry some measure of con¬ 
viction ; but it is inconsistent with the scope of 
the section. The section purports to regulate the 
procedure for certain classes of actions. It lacks 
express words that would amount to cutting 
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down substantive rights pre existing. Another 
aspect from which the construction of the sec¬ 
tion can be approached is that it enables certain 
persons to commence a suit in the interest of a 
trust in order to ensure its due administration 
and management. It can never be interpreted to 
have any reference to those who possess unfefc- 
tered right of suit not only in fulfilment of their 
duties but also in virtue of their status and for 
•the purpose of vindication thereof. A trustee is 
the person who, virtue officii t has right of 
management and possession of the trust-property 
and such rights do include right of suit. It is 
open to a Legislature to out down those rights 
and to reduce him to the position of a 'person 
having interest’ and then to clothe him with a 
permissible right of suit. But the question is has 
the Legislature thought fit to do so? A trustee’s 
right and obligations have been left unimpaired 
for the purpose of this Act (vide S. 14). The only 
curtailment, if at all, of his rights may be his 
subjugation to all lawful directions (under the 
provisions of the Act) whioh a competent autho¬ 
rity may issue in respect of the administration 
of the affairs and application of the funds and 
properties of an endowment. Striotly speaking, 
this may not be a curtailment, as under the 
previous law, he was subject to the direction of 
the Court when invoked. He has been enjoined 
to deal with the affairs, fnnds or properties of 
an endownment with such oare as a man of 
ordinary prudence, if they were his own. In 
sub-s, ( 2 ) of the section, his powers incidental to 
the provident and beneficial management of the 
religious endowment and to do all things neces¬ 
sary for the due performance of the duties im¬ 
posed upon him have been left unimpaired. In 
view of this provision, it would be begging the 
question to say that under the provisions of 
8. 64 of the Act, he is endowed with right of 
suit subject to consent of the Commissioner. It 
is hardly likely that the Legislature would place 
him at the mercy of what (to use words of 
Bowon J. in the case of Rendall v. Blair , 
(1890-45 Ch. D. 1S9 : 59 L. J. Ch. 641)), may turn 
out to be an irresponsible tribunal or an irres¬ 
ponsible department of the State in order that 
he may exercise his common of right. That the 
Legislature did not so intend as to the meaning 
and operation of 8. 54 in relation to the rights 
and obligations of a trustee is abundantly clear 
from the definitions of the two words “(i) per¬ 
son having interest, and (ii) trustee” vide s. 6 
(10) and (14). For the purpose of the Act, they 
belong to the categories in relation to their res¬ 
pective status as assigned to them. A trustee has 
certain obligations attached to its office, and 
the 80 , mainly if not solely, correlate to his 
rights. Throughout the Act, these terms are used 
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in juxfca-position as describing two separate en- 
titles. The sections, in which they have been 
assigned different roles, are 20, 93, 38, 39, pro¬ 
viso to S. 39 (c), 41 and 42 (l) and (2) amongst 
many others. In sub-3. (2) of 8. 20, any person 
having interest in the muth or temple as it is 
provided therein, has to obtain the consent of a 
trustee or a Commissioner in order that he may 
apply to the Collector for resumption of an 
inam. "Any person having interest” has been 
used in several sections in different parts of the 
Act. The object of defining a word for the pur¬ 
pose of the Aot is to ensure unanimity of mean¬ 
ing and uniformity of the provisions. According 
to s. 33 (l), the Commissioner in settling a scheme 
has to consult 'the trustee’and 'the person having 
interest.’ If the ‘trustee’ was included within 
the person having interest, ‘the Legislature 
would be guilty of redundancy in wording the 
section in the manner in whioh it has been done. 
The same oriticism can be employed to 8. 39 (l). 
The proviso to S. 39 (c) would make predomi¬ 
nately clear that 'trustee 1 oan never mean ‘a 
person having interest.’ The proviso is to the 
effect that ‘persons having interest’ in a muth 
can bo associated with ‘trustee or trustees’ for 
participating or assigning in its administration. 
I do not wish to dilate upon this point any fur¬ 
ther and it is self-evident according to the tex¬ 
ture and frame-work of the Statute. 

[33] In short, s. 54 of the Act provides for a 
measure of expediency. It enables persons other 
than those who have implicit in their statute 
right of suit to sue for various reliefs beneficial 
to and called for by the trust interest. This iB 
by way of abundant caution. A trust is pre* 
eminently represented by tbe trustee. Qua trus¬ 
tee, he has certain right and obligations. He, 
however, is not irremovable nor immune from 
interference. When he derelicts from his duty 
to tbe impairment of trust-interest, the law in 
8. 54 provides a machinery for its protection a 
faotor that needs inevitably a right of suit. Such 
suits are ex concesso representative suits orelse 
there may be endless litigation on the same sub¬ 
ject-matter entailing enormous abuses of trust- 
funds. Who can represent the public or the 
public-trust is specified in the section. One of 
such persons is Commissioner who represents 
the sovereign power, who is the ultimate arbiter 
in the matter of upkeep of public trust, and 
others are persons having interest as defined in 
the Act. The definitions of ‘trust* and ‘person 
having interest’ are mutually exclusive. As in 
the case of next friend or guardian-ad-litem of 
au infant, tho law provides minimum of requi¬ 
rements to be fulfilled before one can represent 
the trust or the public, as the case may be, in a 
suit having for its object certain reliefs specified 
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in the section. A trustee, by far at the least, 
does not require any clothing of powers for the 
purpose, as he already virtue officii owns 
them. 

[34] The present is a suit instituted by a 
trustee as against a stranger to the trust for 
having it declared that the order of attachment 
and sale of the trust-property is invalid and not 
binding upon the trust, and, as ancillary relief, 
he wants to recover possession thereof. In subs- 
tance, it is a suit in ejectment which he is bound 
to maintain in fulfilment of his duties qua trus- 
tee. From the nature of the suit and from his 
status, the suit is outside the purview of S. 64 of 
the Act. I should, therefore, hold that the view’ 
taken in Upendra Prasad v. Akhandaleswar t 

A. I. R. (36) 1948 Pat. 133 : (13 Cut. L. T. 64). is 
correct and answer the questions referred in the 
following manner : (1) (a) A ‘trustee,’ whether 
hereditary or not, of a religious endowment, is 
not 'a person having interest* within the mean- 
ing of subs. (l) of S. 64 of the Act; (b) Does not 
arise. Even if it arises, I would answer it in the 
negative ; (2) My answer would be in the nega¬ 
tive and (3) Does not arise, and the question 
need not be answered. 

[36] Jagannadhadas J. — After having had 
the benefit of reading the learned and exhaustive 
judgment of my Lord the Chief Justice (if I may 
say so with respect), I do not think I need do 
anything more than express my agreement with 
the same. I have never bad any doubt about the 
correctness of the general principle as expounded 
by my Lord the Chief Justice in its application 
to 8. 92, Civil P. C. The only reason for refer¬ 
ence of this case to the Full Dench w T as the 
doubt raised with reference to the definition of 
“person having interest” as comprehensive 
enough to include “a trustee.” But as has been 
pointed out by my Lord the Chief Justice, the 
Act itself uses in various sections the “trustee” 
and “the person having interest” as distinct It 
is therefore clear that the opposite view 7 sugges¬ 
ted is untenable. 

[36] I think it right, however, to notice one 
matter, while expressing my full concurrence 
with the judgment of my Lord the Chief Justice. 
My Lord has expressed the view that the relief 
specified in cl. (a) of sub s. (l) of 6 54 is either in¬ 
cidental or cognatic to the relief of vesting any 
property in a trustee. I am inclined to agree 
with it, but would prefer not to express any 
final view on the matter as the question has not 
been raised and argued before us. 

N&rasimham J. — I agree with my Lord the 
Chief Justice. 

v.b.b. Reference answered. 
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Govindha Majhi — Petitioner v. Arobinda 
Kar — Opposite Party . 

Criminal Revn. No. 235 of 1949 D/- 24-10-1949, from 
order of Add). Diet. Magistrate, Balasore, D/- 14-4- 
1949. 

Penal Code (1860), S. 379 — Fish in tidal and 
navigable river are not in possession of anybody — 
Third person catching fish without permission does 
not commit theft. 

In a tidal and navigable river the fi6h can always 
come from and go into the 6ea though, for a time they 
live in the river. The fieh are therefore in a state of 
nature and cannot be held to be the property of any¬ 
body until they are caught. The licensee of the fishery 
from Government obtains nothing more than a right 
to fish in a particular area. If an) body other than the 
licensee catches fish.his act may amount to an invasion 
of the right of the liceneee to fish. But the intention 
of the third parson oannot be characterized as dishon¬ 
est because he does not intend to cause any wrongful 
loss to the licensee, the fish not being in bisj posses¬ 
sion. The elements of the offence of thelt are not made 
out in such a case : Case law referred. [Para 3] 

Annotation : (’46-Man.) Penal Code, S. 379, N. 6. 

S. N. Dasgupta — ior Petitioner. 

L. K. Dasgupta —for Opposite Party. 

Panigrahi J. — The petitioner baa obtained 
this rule against tho appellate judgment of the 
Additional District Magistrate, Balasore, confirm, 
ing the judgment and sentence of fine of rs. 26 
passed against the petitioner under S 379, PeDai 
Code, by the Magistrate, 3rd Class, Balasore. 

[2] The case against the petitioner is that he 
caught fish in Pancbpara river cn 10th Decem¬ 
ber 1917 without taking the permission of the 
complainant who claims to be the licensee of the 
fishery from Government. The admitted facts 
are that Plot No. 1326 in Mouza Bahalpur is re¬ 
corded in the name of Government and is part 
of a tidal and navigable river. At the previous 
settlement it was recorded in the name of the 
local landlord and thu fishery right bad been 
assessed at Rs. 9. At the Current Settlement the 
plot was recorded as a public river in the name 
of Government. Bolh the Courts below have 
proceeded on the assumption that it is a tidal 
and navigable river. TLe petitioner claims to 
have a common law 7 right of fishing in the waters 
as the river remains tidal and navigable through¬ 
out the year. The question therefoie for deci¬ 
sion is whether the act of tho petitioner in 
catching fish constitutes theft. 

[3] The law’ on what constitutes the offence 
of theft of fish is more or less well settled. Fish 
in an enclosed space or in a tank closed on all 
sides is the property of the owner of the tank, 
the test leing whether the fish are confined 
within a limited space. If on the other hand the 
fish are in a state of fera nature they can 
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escape and go wherever they like. In such con- 1936 Pat. 162 : (37 Or. L. J. 462). As has been 


dition it is difficult to say that they can con¬ 
stitute property until they are caught. In a 
tidal and navigable river the fish can always 
come for and go into the sea though, for a time 
they live in the river. The fish are, therefore, in 
a state of nature and cannot be held to be the 
property of anybody until they are caught. In 
my opinion, the lessee of the fishery ha3 obtained 
from Government nothing more than a right to 
fish in a particular area. If anybody other than 
the licensee catches fish his act may amount to 
an invasion of the right of the lessee to fish and 
may constitute an act of trespass. There is also 
clear authority for the view that such an act 
does not constitute criminal trespass. Whether 
the act amounts to an invasion of a civil right 
or not, or whether the licensee obtained an ex¬ 
clusive right to fish by reason of his lease are 
matters that do not require to be considered in 
this petition. The offence charged against the 
petitioner is the offence of theft. The elements 
of this offence are dishonest removal from the 
possession of an owner. The catching and re¬ 
moval of the fish being admitted in this case 
the question is whether the fish were in the pos¬ 
session of the complainant at the time of their 
removal and whether the removal was dishonest. 
As I have said already the fish were in a state 
of feres natures and were not in the possession 
of the complainant. The intention of the peti¬ 
tioner cannot be characterized as dishonest 
because he did not intend to cause any wrongful 
loss to the complainant, the fish not being-in his 
possession. I am, therefore, satisfied that the 
elements of the offence of theft have not been 
made out and that the conviction of the peti¬ 
tioner cannot be upheld. 

[4] The petition is accordingly allowed and 
the conviction and sentence are set aside. The 
fine, if paid, shall be refunded. The rule is made 
absolute. 

[6] NarasimhamrJ.—I agree and wish to 
add a few words. 

[6j Theft being an offence against possession 
it is clearly the duty of the prosecution to show 
that the fish which the petitioner removed from 
the river were in the possession of the complain, 
ant. But in view of the admitted fact that the 
river is a tidal and navigable river it cannot be 
said that the fish in the river were in the posses¬ 
sion of the complainant because they were free 
to go anywhere they liked. This point has been 
well settled in a series of decisions reported in 
Queen v. Revu Pothadu , 6 Mad. 390 ; Bhagiram 
Dome v. Alar Dome. 16 cal. 889 ; Maya Bam 
Surma v. Niohata Katam , 15 Cal. 402, which 
has been followed in a later Patna decision re¬ 
ported in Elahi Bux v. Emperor , a. I. R. (23) 


well put in Manchu Paidugadu v. Eadimsetti, 
16 or. L. J. 77 : (A. I. R. ( 1 ) 1914 Mad. 453), the 
test seems to be “Could the fish escape ?" In 
this particular case, there can be no doubt that 
the fish could easily escape into the sea because 
of the tidal nature of the river and, as pointed out 
by Horwill J. in Krishna Reddi v. Muniappa 
Reddi t A. I. R. (30) 1913 Mad.-94 : (44 cr. L. J. 
173) 

“tha fish are free and in a state of nature and eo no 
more belong to the owner of tbe pond than a bird that 
settles on a tree in a person’s garden belongs to that 
person.” 

I would, therefore, agree with my learned brother 
that the offence of theft is not made out. 

[ 7 ] Whether on the facts of the present case 
civil aotion would lie against the petitioner is a 
matter on which it is not necessary for us to 
express any opinion. 

D.H. Revision allowed • 

A. I. R. (37) 1950 Orissa 107 [C. N. 17.J 

FULL BENCH 

Ray 0. J, Jagannadhadas, Panigrahi 

AND NARASIMHAM JJ. 

Prahilad Panda — Petitioner v. Province 
of Orissa—Opposite Party . 

Criminal Miso. Petn. No. 162 of 1949, D/- 14-11- 
1949. 

(a) Criminal P. C. (1898), S, 491 — Application 

under—Valid order of detention produced—Court 
cannot direct release merely because there was no 
valid cause for detention at some prior stage : 
A. 1. R. (32) 1945 F. C. 18, Rel. on. [Para 4] 

Annotation: (’46-Com.) Criminal P.C., S. 491, N. 7. 

(b) Public Safety— Orissa Maintenance of Public 
Order Act (IV [4] of 1948), S. 2 (1) (a) and (2) — 
Prior invalid order under S. 2 (2) — Subsequent 
order under S. 2 (1) (a)—Validity. 

Where a detenu is arrested under an invalid order 
of detention of a District Magistrate under S. 2 (2), a 
sub-equent order of detention under S. 2 (1) (a) passed 
by tbe Provincial Government on substantially different 
grounds is not an extension of the previous order and 
cannot be pronounced invalid for that reason. 

[Para 6] 

(c) Criminal P. C. (1898), S. 151 — Scope — Power 
under, if analogous to power of preventive deten¬ 
tion — Arrest oi person belonging to Communist 
party — Validity. 

(Pl'T Full Bench; Ray C. J, dissenting) — The 
authority of a police-officer under S. 151, Criminal 
P. C., is only a limited and exceptional power to pre¬ 
vent tbe commission of a cognizable offence by the 
individual concerned and is in no sense analogous to tho 
power of preventive detention. Neither bus the police- 
officer power to keep a person under arrest in anticipa¬ 
tion of and pending a contemplated order of detention. 

A mere general information about the programme or 
tendenoy of the Communist Party to commit offence 3 
even if they are cognizable la not enough to justify the 
invoking of the powers under S. 161. WLat is required 
is "knowledge” of a des'gn i. e., of a plan for the 
commission of a particular offence and the particular 
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person Bought to be arrested must have been a party to 
that design i. e., must have been associated with it in 
some way, however slight. To arrest a person because 
he belongs to a party and that party has a programme 
to commit some offences in general is to exercise the 
power of preventive detention and is an abuse of the 
powers under S. 151. [Para II] 

(d) Public Safety — Orissa Maintenance of Public 
Order Act (IV T4] of 1948), Ss. 2 and 3 —As amend¬ 
ed by Act (VI [6] of 1949)—Prior invalid order of 
detention—Detenu released — Subsequent camou¬ 
flaged order on substantially same grounds — 
Validity— Contempt of Court. 

Whore a detenu was released by the High Court on 
the ground of invalidity of order of detention and was 
immediately re-arrested under a camouflaged order of 
detention containing substantially the same grounds of 
detention for the earlier illegal order without existence 
of any fresh material giving rise to fresh occasion for 
passing the order: 

Held that the second order of detention must be held 
to be illegal especially when it is not attempted to be 
justified by invoking the provisions of the Amending 
Act (VI [6] of 1949). [Para 12] 

Held further that even if the order of the District 
Magistrate might have been passed with the best of 
motives in view of the apprehension that the detenu, 
after release, might go underground,! t would none the 
lees be contempt of Court prima facie. (Rule nisi for 
contempt issued.) [Para 15] 

(e) Public Saiety —Orissa Maintenance of Public 
Order Act (IV [4] of 1948), S. 2 — Want of bona 
fides on part of Government—Onus. 

The commission of illegalities by subordinate officers 
is not by itself any reason for imputing bad faith to 
the Provincial Government. Before the order of the 
Government can be pronounced to be a fraudulent 
exercise of its power, the same must bo proved like any 
other fact. [Para 14] 

The burden of substantiating the plea of want of 
bona fides is on the detenu. It may be that the burden 
on the detenu to make out the want of bona fides on 
the part of the Government is not so heavy as the 
burden would be on the Government to prove its bona 
fides, In case there is sufficient material on the *ido of 
the detenu to shift the onus on to the Government. But 
mere suspicion and conjecture cannot take place of 
tangible material required for shifting the onus. 

[Para 14] 

Al. Mohanty and V. Pashayat —for Petitioner. 
Advocate-General— for Opposite Party. 

Das J.—This i3 an application under S. 491, 
Criminal P. C. t by a friend of one Baishnab 
Charan Patnaik who bos been arrested on 22nd 
August 1943 and kept in Cuttack Jail, complain¬ 
ing that the said arrest and the jail custody are 
illegal. For purposes of convenience, the said 
Baishnab Charan Patnaik may be treated as the 
petitioner and will be referred to a3 such in the 
following, 

[ 2 ] The petitioner was originally detained 
under S. 2, Orissa Maintenance of Public Order 
Act, 1948, by an order of the Provincial Govern¬ 
ment dated *2Sth October 1948. The said order 
was due to expire on 28 th April 1949. Before it 3 
expiry, however, the Provincial Government 
passed another order of detention against him 
on 20th April 1949 for a further period of six 


months, on substantially the same grounds as 
those on which the first order of detention was 
made. The validity of this second order of 
detention was challenged by an application 
made to this Court in Cr. Misc. Application No. 
119/49. This Court being of the view that the 
second order of detention dated 20th April 1949 
was virtually an extension of the period of ear¬ 
lier detention beyond the statutory six months 
and therefore illegal, directed on 22nd August 
1949 the release forthwith of the petitioner 
reserving to a later date the pronouncement of 
the reasons for the order. The judgment setting 
out the reasons was actually delivered on 14fch 
September 1949. It would appear, however, that 
on the evening of 22nd August 1949 at 6 p. m., 
when he was brought out of the jail gate on 
release in pursuance of the orders of this Court, 
he was arrested by the Sub-Inspector of Laibag 
Police Station under S. 161, Criminal P. C. It is 
stated in the affidavit filed in support of this 
application that on such arrest by that Sub* 
Inspector of Police, the petitioner was taken to 
the police station in the jail motor van which 
was waiting at the jail gate with a posse of 
constables and that he was subsequf ntly brought 
back to the Cuttack Jail on the same night and 
lodged there. This assertion has not been denied 
on behalf of the Government. It is further stated 
to us at the time of the hearing, and i3 not 
denied, that on 22nJ, an order of the District 
Magistrate of Cuttack, dated 22 nd August 1949, 
purporting to be under S. 2 (2), Orissa Main¬ 
tenance of Public Order Act, 1948, wa3 served on 
the petitioner while in the Police Station, and 
that the grounds of this order of the District 
Magistrate wore served on the petitioner in jail 
on 26 th August 1919. A copy of the District 
Magistrate’s order dated 22nd and the grounds 
dated 26 tb have been furnished to us by the 
learned Advocate-General appearing for the 
Government. On 26 th August 1949, the present 
application which is uniet consideration before 
ns has been filed in this Court a3 stated at the 
outset by a friend or the petitioner making any 
reference to the District Magistrate’s order, pre¬ 
sumably in ignorance oi the fact that subse¬ 
quent to the arrest by the Sub-Inspector on 22 nd 
an order of detention was passed by the District 
Magistrate and that the grounds thereof were 
furnished on the 2Gth. On the 26th itself this Court 
admitted the application and made the following 
order : 

“Admit. Issue rule to show cause why the detenu 
shall not be produced before U3 and be set at liberty and 
vrhy the authority concerned should not be proceeded 
against for contempt of Court.” 

[3] On the very same day the Provincial Gov¬ 
ernment anpear to have passed an order for 
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detention of the petitioner under cl. (a), sub- 
s. (1) of S. 2, Orissa Maintenance of Public Order 
Act, 1948. This order is stated to have been 
served on the petitioner in the jail on the next 
day, that is, 27 th. The grounds of the said order 
of detention were drawn up on 6th September 
1949, and are stated to have been served on 18th 
September 1949. It is on these facts that the 
legality of the detention of the detenu falls to be 
considered. 

[4] It will be noticed that there are three 
stages relating to the present custody of the 
petitioner : (l) The arrest by the Sub-Inspector 
of Police at 6 P. M. on 22 nd; (2) detention 
under an order of the District Magistrate dated 
22nd August 1949 ; (3) detention under an order 
of the Provincial Government dated 2Gbh August 
1949. The application as filed calls in question 
only the legality of the first step. But in view of 
what has happened since, it is the legality of the 
third stage of the present custody that has to be 
considered if the petitioner is to get any relief. 
Learned counsel for the petitioner strenuously 
contended that the arrest of the petitioner by the 
Sub-Inspector on 22nd and the order of deten¬ 
tion of the District Magistrate dated 22nd under 
which the petitioner was in custody by the date 
this application wa3 filed were illegal and that the 
subsequent order of the Government dated 26th 
which was served on the petitioner on 27th 
cannot validate the custody which was illegal at 
the start and that the custody continues to be 
illegal. He contends, therefore, that all that is 
necessary for him to show is the illegality of the 
first two steps stated above. This contention, 
however, is opposed to the decision of the Fede¬ 
ral Court in Basant Chandra v. Emperor, 1945 
F. 0. R. 81 at p. 90 : (A. I. R. (32) 1945 F. C. 18: 
46 Or. L. J. 559), where their Lordships stated as 
follows : 

“If at any time before tho Court directs the release of 
the detonu, a valid order directing his detention is 
produced, tho Court oannot direot his release morely on 
tho ground that at some prior atago there was no valid 
cause for detention. The question is not whether the 
later order validates the earlier detention but whether 
in the face of the later valid order tho Court can direct 
the release of the petitioner." 

[5l It has also been attempted to be argued 
that if it be shown that the order of detention by 
the District Magistrate dated 22 nd August 1949 
is invalid, the order of the Government dated 
26th August 1949 which i3 in the nature of an 
extension of tho District Magistrate’s order i3 
also invalid. For that proposition, reference has 
been made to the case in In re Jayantilal 
Naihubhai, A. I. R. (36) 1949 Bom. 319: (61 Bom. 
L. R. 663 F. B.). While no doubt an order of a 
District Magistrate under sub-s. (2) of S. 2 is 
usually made as a preliminary to one under 


sub-s. (l) (a) by the Provincial Government it 
is not necessarily so, and the Provincial Govern¬ 
ment’s order cannot be treated ipso facto a3 a 
mere extension.-Whereas in this case, the order 
of the Government dated 26th August 1949, is 
based on grounds substantially different from 
those for the order of the District Magistrate, it 
is clear that it is not an extension and cannot 
be ptouounced invalid for that reason. The sub¬ 
stantial question for consideration therefore is 
whether the order of detention by the Provin¬ 
cial Government dated 26th August 1949 is a 
valid order. The petitioner, however, i3 undoubt¬ 
edly entitled to rely on the illegality, if any, of 
the arrest by one Sub Inspector of Police and 
of the order of detention by the District Magis¬ 
trate a 3 circumstances which may justify his 
argument that his detention under the later 
order of the Government is not bona fide and 
therefore illegal. 

[6] The learned Advocate-General contends 
that in view of the latest amendment of the 
Orissa Maintenance of Public Order Act, 1948, by 
Oris 3 a Act of VI [6] of 1949, this Court i9 preclud¬ 
ed from canvassing the validity of the order of the 
Government made under 8. 2 (l) (a) of the Act. 
Tbeeaid amendment substitutes for the previous 
8 . 4 a new section numbering it as S. 3 and it is 
as follows: 

“Ab so on as may be after a person i3 detained in pur* 
suanceof an order made under ol. (a) of sub*a. 2 (l),of S. 2, 
the authority making the order may, on application of 
tho pereon affected by the order, communicate to him, 
so far aB such communication can bo made without 
disolosing fact3, which the said authority coDsidera to 
be against the public interest to disclose, tho grounds 
on which the order has been made and such other 
particulars as are in its opinion sufficient to enable him 
to make a representation to tho Provincial Government 
against the order; and such person may, within suoh 
time as may bo specified by tho Provincial Government 
make a representation in writing to them against ,_tho 
ordor and it shall be the duty of the Provincial Govern¬ 
ment to inform him of bis right to make sueh represen¬ 
tation and to afford him opportunity of doing so: 

Provided that neither the said order of detention 
nor the detention of the said person thereunder 
shall be deemed to be invalid or unlawful or improper 
on the ground of any defect, vagueness or insufficiency 
of the communication made to such person under this 
section.” 

[7] What is relied on is the proviso as above 
set out. The learned counsel for the applicant 
admits that the grounds of detention furnished 
by the Provincial Government do not suffer any 
defect or vagueness or insufficiency—indeed they 
are meticulously elaborate and fairly precise. Ho 
contends, however, that the order is not a bona 
fide one but is a fraudulent exercise of the statu¬ 
tory power in order to get behind the order of 
release made by this Court on 22nd August 1949. 
His contention virtually is that since the Court 
has adopted the view that a fresh detention on 
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substantially the same grounds was invalid, a 
number of new grounds have been set forth in 
the statement of grounds dated 5th September 
a3 supporting the order of detention dated 26 th 
August 1949, with a view to secure validity for 
its order dated the 26th without any basis in fact 
for any of these additional grounds and is thus 
a fraudulent exercise of its power. His argument 
is that the proviso above referred to doe 3 not 
take away the power of the Court to scrutinise 
all the circumstances and the facts relating to 
an order of detention and to pronounce the order 
as illegal, if it is satisfied that it is not bona fide, 
but is a fraudulent exercise of the power. The 
learned Advocate-General has not disputed that 
the proviso does not affect the authority and the 
duty of this Court to examine the bona fides of 
the order and to pronounce it invalid and direct 
the release of the detenu ii it finds that the 
order is a fraudulent exercise of the Govern- 
ment’s statutory power. Indeed this authority of 
the Court is so well established that the contrary 
can scarcely be contended. That the exis¬ 
tence cf bona fides in the exorcise of the statu¬ 
tory power is the foundation for its validity is 
recognised in the leading cases in Liversidge v. 
Sir John Anderson , 1942 A. c.206 : (1941-3 ALL 
E. R. 338) and Greene v. Secretary of State for 
Home Affairs , 1942 A. O. 284 : (1941 3 ALL E. 
R. 388). The Federal Court in its judgment in 
Basantchandra v. Emperor , 1945 F. C. R. 81 : 
(a. I. R. (32) 1945 F. C. 18: 4G Or. L. J. 659), also 
recognise this in the following passage at p. 87: 

“It was no doubt open to the detenu to show that 
the order was not in fact made by the Governor of 
Bihar or that it was a fraudulent exercise of the 
power.” 

See also Kamlakant v. Emperor , 23 Pat. 252 : 
(a. I. R. (3l) 1944 Pat. 354). The question, there¬ 
fore, is w'hether this has been made out in this 
case. 

[8l The statement of the grounds of detention 
dated 5th September 1949 sets out that the plain¬ 
tiff is an avowed communist; that he had con¬ 
tacts with revolutionary and terrorist workers 
of Bengal and Assam since 19-42 ; that his con¬ 
tacts in Bengal, Assam and Bombay have gone 
underground and are preparing themselves for 
an armed insurrection in pursuance of the policy 
of the Communist Party of India and that he is 
eminently suited to link Orissa with Bengal for 
organising the Communists of this Province for 
an armed rebellion in furtherance of the plan ; 
that in the event of his “release” at this junc¬ 
ture he would go underground and along with 
others foment agrarian trouble and sabotage 
food procurement policy and smuggle fire arms 
and ammunitions to this Province etc., etc., that 
the underground Communist Organisation ha 9 


circularised fort he starting and fomenting of an 
"Agricultural Revolution” and that there is in¬ 
formation of an intended raid on police stations 
and that during the last two months, instances 
of forcible possession of lands and looting of 
granary by Communists had come to notice and 
that in view of ail the above circumstances, it is 
detrimental to peace and order of the country 
to allow the petitioner to remain at large. The 
prior order of detention dated 20th April 1949 is 
not based on any of these grounds and as appears 
from the affidavit filed on behalf of the Govern, 
ment, the information relating to these grounds 
is sail to be based on reports received subse¬ 
quent to the order dated 20 th April 1949. The con¬ 
tention of the learned counsel for the petitioner 
is that these; new grounds and the reports on 
which they are said to be based, have been mere¬ 
ly put forward without any basis in order to 
evade the previous decision of this Court. Lear¬ 
ned counsel for the petitioner puts his argument 
in this way to substantiate the above. The arrest 
by the Sub-Inspector of Police is illegal and the 
order of the District Magistrate dated 22nd 
August 1949, is illegal. These illegalities are not 
mere matters of accident. They must have been 
committed under instructions from the Govern- 
ment, when it became known on 22nd August 
1949, that the detenue was directed by the High 
Court to be released, because the Government 
were bent on not allowing the petitioner to be at 
large until they could prepare and pass a fresh 
order. When, however, this application wa3 filed 
and it became knowm that a rule nisi was issued 
on 26tb, the present order of detention, it is sug¬ 
gested, was post haste that very day. When it 
was later realised that the Court had also given 
notice for proceedings in contempt, the necessity 
for elaborate and fresh grounds became apparent. 
Consequently, it is said that after the lapse of ten 
days, fresh grounds must have been produced 
which there is every reason to believe w’ere non¬ 
existent by the 2Gth. These suggestions require 
careful consideration. The alleged illegality of 
the arrest of the Sub Inspector and of the deten¬ 
tion order of the District Magistrate which i3 the 
foundation for these suggestions may now be 
considered. 

[9] The Sub-Inspector has filed an affidavit 
before this Court in which he states that as Sub- 
Inspector of Police in Angul Police Station in 
1942 and Athgarh Circle in 1918, he was aware 
of the violent and subversive activities of the 
petitioner and of his organizing capacity for the 
purpose ; that the immediate policy and pro¬ 
gramme of the Communist Party of India is to 
create lawlessness in the country and sabotage 
and to keep an underground organisation for the 
purpose. That the Communist leaders and wor- 
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kers in Orissa have gone underground in large 
numbers to carry on such lawless activities and 
that some Communist leaders after their release 
under writs of habeas corpus have gone under¬ 
ground to carry out such lawless activities. He 
further states in the affidavit as follows : 

“That in order to prevent him from joining and pur¬ 
suing the polioy and programme of violence and lawless¬ 
ness of the Communist Party of India, I arrested him 
UDder S. 151, Criminal P. C. on 22ad August 1949 at 
6 P. M ” 

[10] It is contended that there is no suggestion 
in the affidavit of the Sub-Inspector that he was 
aware of any design either of the Communist 
Party or of this petitioner to commit any offence 
and that a mere vague allegation that it wa3 the 
policy of the Communist Party to create lawless- 
ness by sabotage or an allegation that in the 
year 1942, he was aware of the subversive acti¬ 
vities of the petitioner, are not at all enough to 
bring the case under 8. 151, Criminal P. C., and 
to clothe the police officer with the authority to 
arrest without a warrant from the Magistrate. 
There is considerable force in this contention. 
Section 151, Criminal P. C., is in these terms : 

11 A Police Offioer knowing of a design to commit any 
cognizable offence may arrest, without orders from a 
Magistrate and without a warrant, the person so design¬ 
ing, if it appears to such officer that the commission "of 
the offence cannot be otherwise prevented.” 

Under this section, therefore, it is necessary :— 

(1) There must be a design to commit an offence 
and the offence so desigued must be cognisable. 

(2) The Police-officer must have knowledge of that 
design; (3) The person arrested must be a party 
to that design ; ( 4 ) It must appear to the police- 
officer that the commission of the offence cannot 
ba prevented otherwise than by such arrest. 

[ll] It has been held in a recent case by a 
Bench of the Madras High Court in In re Om 
Prakasha Gupta, (1949) 1 M. L. j. 554 : (a. I. u. 
(•36) 1949 Mad. 714), that the question whether the 
police officer had the knowledge required and whe¬ 
ther the commission of the designed offence could 
have been prevented otherwise than by the arrest 
are matters entirely within the purview of the 
police officer and are not capable of independent 
investigation by the Court. It is unnecessary to 
say whether this is correct. (See Gaman v. Em¬ 
peror, A. I. R. (17) 1930 Lah. 348: (31 Or. L. J. 
294).) But no such difficulty arises where as in 
this case there i9 an affidavit from the very 
police officer who has made the arrest setting out 
this own justification for the arrest. It appears 
jto me clear under 8 . 151 that a mere general 
jinformation about the programme or tendency 
of the Communist Party to commit offence even 
if these offences were cognizable is not enough to 
•justify the invoking of the powers under 8. 161. 
iWhat is required is “ knowledge ” of a design 


i. e., of a plan for the commission of a particular; 
offence and the particular person sought to be 
arrested mu3t have been a party to that design, 
i. e., must have been associated with it in some 
way, however slight. To arrest a person because 
he belongs to a party and that party ha3 a 
programme to commit some offences in general, 
is to exercise the power of preventive detention. 
The authority of a police officer under 8. 161, 
Criminal P. C., is only a limited and exceptional 
power to prevent the commission of a cogniz¬ 
able offence by the individual concerned and is 
in no sense analogous to the power of proven- 
tive detention. But that is exactly what has been 
done on the Sub-Inspector’s own showing when 
he says in his affidavit that he arrested the 
petitioner “in order to prevent him from joining 
and pursuing the policy and programme of 
voilence and lawlessness of the C. P. I. “Neither 
has the police officer power to keep a person 
under arrest in anticipation of and pending a 
contemplated order of detention; but that ia what 
has been done in this case as appears from what 
tbe Government itself has stated in its grounds 
for detention, dated 5th September 1949, where¬ 
from it appears that the petitioner “ has been 
arrested for fresh detention ” because there is 
information of hi3 intention to escape from jail 
and to go underground. It is, therefore, clear 
to my mind that the arrest of the petitioner by 
the Sub-Inspector of Police at 6 P.M., on 22nd 
August 1949, is illegal and is an abuse of his 
alleged powers under 8. 151, Criminal P. C. 

[12] The next point raised is that the order 
of the District Magistrate, dated 22nd August 
1949, is also illegal. It is pointed out that the 
statement of grounds for the District Magistrate's 
order, dated 25th August 1949, furnished to the 
petitioner, show that his order of detention was 
based on the same grounds a3 those for the 
prior order of detention, dated 20th April 1949, 
which was declared illegal by this Court by its 
order of release, dated 22nd August 1949. It 
certainly is surprising that a comparison of the 
grounds of detention for the order, dated 20th 
April 1949, and those, dated 5th September 1949, 
for the order of detention, dated 26 th August 
1949, discloses remarkable identity, the paragraph 
in each one of the statements of grounds specify¬ 
ing the actual grounds consists of seven sen¬ 
tences. The sentences are identical with the only 
difference that there has been transposition in 
the serial order of the sentences. Thus, sentence 
No. 1 in the present grounds is no. 2 in the 
earlier grounds and vice versa. Sentence No. 4 
in the present grounds is no. 6 in the earlier 
grounds and vice versa. Sentences Nos. 3, 6 and 
7 retain their order, but in sentence No. 6, there 
i3 slight inconsequential addition. It is obvious, 
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therefore, that the criticism of the petitioner's 
counsel appears justified that not only are the 
grounds same, but there is deliberate attempt 
to camouflage by transposing the order of the 
sentences. It is said that the District Magistrate 
could not have been unaware (though the actual 
grounds of the order of release of the petitioner 
by this Court on 22nd August 19*19, were not 
pronounced until much later) that the Court was 
inclined to uphold the view taken by one of us 
in the prior judgment of this Court in or. Miso. 
oases NOS. 61, 70, 71, 73, 74, 75, 82, 89, 98, 99 and 102 
of 1919, dated 8th June 1919, to the effect that a 
second order on the same grounds amounts 
virtually to an illegal extension of the period of 
detention and is accordingly illegal. Whether or 
not the imputation that there was deliberate 
attempt to camouflage is strictly made out, there 
can be no doubt that the order of the District 
Magistrate, dated 22nd is illegal in view of the 
decision of the Special Bench of this Court in or. 
Miso- case Nos. 119, 120 and 128 of 1919 pronounc¬ 
ed on nth September 1919. In the judgment of the 
single Judge, it was held that the fact of the fresh 
order of detention being on the same grounds as 
those for the prior order of detention, would 
show that the second order is prima facie illegal, 
but in the judgment of the Special Bench, dated 
llth September 1919, the Court was prepared to 
oonsider that the Government would have been 
justified in passing fresh orders of detention, 
though on the previous grounds, if it appeared 
that there was fresh material giving rise to fresh' 
occasion for passing the fresh order of detention. 
But in this case the order of the District Magis¬ 
trate, dated 22nd August 1919, has not been 
attempted to be justified before us even on thi 3 
limited footing. We are also conscious that the 
order of the District Magistrate has been passed 
subsequent to the amendment of the Act by 
Orissa Act vi [i] of 1949, but the order has 
not been attempted to be justified by invoking 
its provisions, obviously because the procedure 
specified therein under amended S. i thereof for 
extension of the period of detention has not been 
• adopted. We have, therefore, no hesitation in 
'holding that the order of the District Magistrate 
dated 22 nd August 1949 is illegal. 

[13] In view of these illegalities committed by 
the Sub-Inspector and the Distriot*Magistrate, 
which according to the petitioner's counsel must 
have been patent to them if they bestowed any 
thought, the learned counsel argues that the said 
illegal action must have been taken thoughtlessly 
and recklessly as a result of inspiration from 
above. The learned counsel relies on the passage 
in the grounds of detention dated 5th September 
1949, furnished by the Government to the detenu 
in which the following passage occurs: 


“Under the ciroumgtanoes and as there wag an in¬ 
formation of your intention to escape from jail to go 
underground it is considered detrimental to the peaoo 
and order of the country to allow you to remain air 

large and so you have been re-arrested for fresh deten¬ 
tion” 

It is suggested that this would indicate if it doea 
not prove that the arrest by the Sub-Inspector 
and the order of detention by the District Magis¬ 
trate have been specifically inspired by instruc¬ 
tions from Government with a view to give 
themselves time for finding out fresh grounds for 
detention; that the higher authorities must have 
made up their mind on receiving intimation of 
the High Court’s order of release that the peti¬ 
tioner should not be allowed to have his liberty 
at all in spite of the High Court’s order. It is also 
said that if there were in faot additional grounds 
for detention by 22nd or 26 th, it is most unlikely 
that the District Magistrate would not have 
known them or not have been informed about 
them and that the grounds furnished by him on 
26 th to the petitioner would not have disclosed 
them. It has also been pointed out that under 
the amended 3. 2 (3) when an order is made 
by the District Magistrate, he should report 
forthwith the fact to the Provincial Government 
together with the grounds on whioh the order 
has been made. It is said that these grounds 
furnished by the District Magistrate on 26th to 
the petitioner must have been available to the 
Government immediately and that if on 26th, 
the Government had all the grounds which they 
purport to set out in their statement of grounds 
dated 5th September, it is most unlikely that 
they would not have immediately taken step to 
point out the same to the District Magistrate 
and instructed him to rectify the same. It is also 
pointed out that the District Magistrate and in¬ 
deed the Government themselves, as the law 
stands under the amended Act, are under no 
obligation to furnish the grounds and that there¬ 
fore if they bad at the time different grounds 
in their possession, they would even have stopped 
the service of the grounds on the petitioner on 

27th. 

[11] The whole chain of the above argument, 
however, depends on various links every one of 
which is a mere conjecture and a bare assump¬ 
tion. The first assumption is that the arrest by 
the Sub-Inspector of Police and the order of the 
District Magistrate have been inspired by the 
Government. The second is that the District 
Magistrate would have put himself in communi¬ 
cation with the Government when pressing his 
order of detention dated 22nd and before furni¬ 
shing his grounds dated 26 th. The third 
assumption is that the grounds furnished by the 
District Magistrate would have been forwarded 
and received by the Government on that very 
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day and that the Government would have taken when the order dated 20 th August 1949 was 

steps to prevent communication of the grounds passed and on which the Hon’ble Minister was 

to the petitioner. There is absolutely no founds- satisfied that the detention order was necessary 

tion for any of these assumptions. Apart from as a preventive measure against the petitioner 

the bare facts that the arrest by the Sub-Inspec- engaging himself in subversive activities. There 

tor of Police and the detention order of the is absolutely no reason not to accept the truth of 

I District Magistrate dated 22nd are found to be this affidavit. It has been suggested that if such 

unauthorised and illegal, there is no material to confidential reports were availahle, their exis- 

connect these illegalities with the action taken tence would have been mentioned to this Court 

by the Government later and nothing at all in in the affidavit filed before this Court by the 

support of the various conjectures suggested Additional Home Secretary on 22 nd August 

above. The commission of illegalities by sub- 1949, at the hearing of the prior application 

ordinate officers is not by itself any reason for Or. Miso. No. 119/49. It must, however, be pointed 

imputing bad faith to the Provincial Government, out that what we then required was not infor- 

It must be remembered that before the order of mation as to any material that may have been 

the Government can be pronounced to be a received subsequent to tbe order of detention 

fraudulent exercise of its power, the same must dated 20th April 1949 but reports in between the 

be proved like any other fact. It has been sugges- first order 0 i detention dated 23rd October 1948 

tsd unat all that a detenu under these circum- and the second order of detention dated 20fch April 
B*ances has to do or can do is to place material 1949 on which the second detention might have 
before the Court which would raise euspioion been based. There is, therefore, no scope for any 
and that once this is done, the onus is on the suggestion that the affidavit of the Additional 
Government to make out that the order i3 pre- Home Secretary filed in this application is not 
fectly bona fide and is not a fraudulent exeroise. to be accepted. On the other hand, a perusal of 
It is said that this is the more bo, because all the the grounds of detention dated 5th September 
relevant material can only be in the possession 1949 which is comprehensive in its details io 

of the Government. This view of the onus how- itself in some measure convincing that the infor¬ 

ever cannot be accepted. As has been laid down mation contained therein was not likely to have 
in the Liversidge case, (1942 A. c. 20G : 1941-3 been faked up. Indeed if we remember that 

ALL E. R. 338) and the Greene's case , 1942 A. c. under the amended Act, the Provincial Govern- 

284: (1941-3 ALL E. R. 388), the burden of sub- ment were not at all bound to furnish to the 
stantiating the plea of want of bona tides is on petitioner the grounds of detention, the very 
the detenu. It may be that the burden on the fact that they did furnish the grounds to the 
detenu to make out the want of bona fide3 on the petitioner is the clearest indication of the bona 
part of the Government is not so heavy as the Sides of the order. It must, therefore, be held 
burden would be on the Government to prove that there is absolutely no reason for pronounc- 
its bona tides, in case there is sufficient material ing the order of detention of the Provincial 
on the side of the detenu to shift the onus on to Government against petitioner Baiehnab Chandra 
the Government. Such a position may conceiv- Patnaik to be invalid or to direct his release 
ably be maintained on the analogy of the case from custody. The petition is accordingly 
in Bex v. Carr-Briants , 1943-1 K. B. 607: (1943-2 rejected. 

ALL E. R. 166). But even in such a view mere [15] Before closing the case, however, it is 
suspicion and conjecture cannot take place of necessary to mention two things. I have held 
tangible material required for shifting the onus, that the arrest by the Sub-Inspector of Police in 
The argument that since the relevant material this case under 8. 151 is illegal. Other instances 
will normally be within the knowledge and posses* of similar use of a. 151 as a step preliminary to 
sion of the Government the onus is to be thrown a formal order of detention have come to my 
on the Government has been noticed and repell- notice in dealicg with similar applications. It is, 

| ed by the Federal Court in Basanta Chandra therefore, necessary to draw the attention of the 
v. Emperor, 1945 F. o. R. 81 at p. 87 : (a. I. r. authorities to the fact that this is an abuse of 
(82) 1945 F. c. 18 : 46 Cr. L. J. 559). Apart, how- powers. The Orissa Maintenance of Public Order 

ever, from any question of burden of proof, Act itself does not contain any suoh provision 

there is in this case, the affidavit of the Addi- for an anticipatory arrest in view of an order 
tional Home Secretary filed by the Government of detention. The lacuna, if any, cannot be mado 
in Para. 3 of which he has categorically stated up by the abuse of powers under S. 151 which 

that there were confidential reports and infor. are meant for a totally different purpose. One can 

mation received after the previous order of understand the anxiety of the Government Co 

detention dated 20 th April 1949, which were re*arrest a person of this kind forthwith on 

placed before the Hon’ble Minister in charge, release in view of what is stated to be their 
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previous experience of such persons with refer¬ 
ence to their propensity and capacity to go 
underground. But the apprehension of the 
Government in this behalf cannot be justifica¬ 
tion for illegal arrest. The Legislature may be 
taken to have thought that a judicious use of 
some of the other provisions of 8. 2 (l) of the 
Act are enough to meet such a situation. The 
second matter that requires more serious notice 
is the illegality committed by the District Magis¬ 
trate in passing the order of detention dated 
22nd. A 3 already pointed out above, it i 3 based 
on the same grounds w 7 ith what appears as an 
attempt to camouflage by transposing the order of 
the sentences in the grounds. Such an attempt 
if deliberate i3 an insult to the intelligence of 
any judicial tribunal that may be called upon to 
[scrutinise it. The order may have been passed 
even with the best of motives in view of the ap¬ 
prehension that the detenu, after release, may 
|go underground. But it would none the less be 
contempt of Court prima facie % if any authority, 
^however high placed, directed the immediate 
re-arrest of a person who has been ordered to be 
released by this Court, by passing a camouflaged 
freBh order of detention on the same grounds 
which have been pronounced to be invalid. That 
a person who has been released from custody on 
ft writ of habeas corpus, cannot be subjected to 
a second detention on the same grounds has 
been recognised in the case in Rex v. Secretary 
of States for Home Affairs ; Ex parte Budd , 

19422 K. B. 11 : (1912-1 ALL E. R. 373). 
That a re-arrest on the same grounds amounts 
to contempt of Court is also iaid down as early 
as in Qeen Elizabeth’s time in the English 
Courts: vide Searches Case , (74 E. R. 65.) We 
cannot, therefore, lot the matter rest without 
adequate explanation from the District Magis¬ 
trate concerned. A rule nisi for contempt com¬ 
mitted by him by his order dat?d 22nd August 
1949 must accordingly issue. 

[ 16 ] Narasimham J.—I agree. 

[17j Panigrahi J—I agree. 

[ 18 ] Ray C. J.— I have considered the judg¬ 
ment of my learned brother Das J. I agree with 
his conclusions except that the arrest by the 
Sub-Inspector under s. 151 was illegal. Das J. 
is of opinion that it must be the Police Officer’s 
knowledge of a design to commit a particular 
(specific) offence that will entitle him to effect 
the preventive arrest. I am not at one with him 
in this respect. In every* . . . there is a political 
party who for the purpose of fulfilment of their 

*The certified copy supplied to us contains obviously 
an omi?sion. In I. L R. (1949) 1 Cut. 821 at p. 838 
the sentence runs as follows: “In every statute the 
singular includes plural. Besides, where there is a politi¬ 
cal party 


party objeot9 have the settled design of com¬ 
mitting various acts of voilence in order to bring 
about confusion and chao3 into the society and 
in order to obstruct ths citizens in their lawful 
pursuit of avocations and to sabotage the trans* 
port facilities, food supplies and the regular 
supply of other essential services, necessary not 
only for the social but also administrative up¬ 
keep of the country, it would amount to quite 
good a design within the meaning of the section 
to commit cognizable offences. If a Police Officer 
has good reasons to believe, that any particular 
person unless detained will join the same party 
and partake of the same design for the purposes 
of commission of such offences I do not think he 
will exceed his jurisdiction in arresting him 
without a warrant in order to prevent the com¬ 
mission of the offences about the likelihood of 
which he is, to the be3t of his discretion, 
thoroughly convinced. 

K.s. Application dismissed . 
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SPECIAL BENCH 

Ray G. J., Jagannadhadas and 
Narabimham JJ. 

State v. Haricharan Rakshit — Accused — 
Respondent. 

Government Appeal No. 3 of 1947, D/ 28-10-1949, 
from order of S. J., Ganjam-Puri, D/- 17-5-1917. 

(a) Defence of India Rules (1939), R. 81 (4) — 
Government of Bihar Notification No. 16100-S.-T. 
dated 3-6-46, Cl. 3 (a) — Attempt to transport — 
Accused travelling in through train from Puri to 
Howrah — New cloth weighing 14 lbs found in his 
possession — No plea that cloth was not being taken 
to Howrah — Accused held attempted to transport 
cloth to Howrah — Even if he merely prepared to 
transport cloth accused held was guilty in view of 

R. 121— Detence of India Rules (1939), R, 121. 

An attempt to commit an offence does not cease to 
be an attempt merely because after the attempt is made 
and before the actual completion of the offenoe the 
offender may be able to prevent its completion by doing 
some other act in pursuance of a changed intention. 
The question to consider is whether an act was done 
which if not prevented would have resulted in the full 
consummation of the act attempted: A. I. R. (7) 1920 
Cal. 478 (S. B.) and A.I.R. (36) 1949 Pat. 326, Rel. on. 

[Para 6] 

Tbe accused was travelling from Puri to Hawrah in 
a Seconl Class eompirtment with a Second Class ticket. 
The train was a through train to Howrah and new 
doth weighing more than 14 lbs. was found inside the 
compartment as part of his personal luggage though 
not booked as such. Neither in his examination under 

S. 342, Criminal P. C , nor in his written statement did 
he take the plea that the cloth was not meant to be 
taken by him to Howrah but was meant to bo delivered 
to some other person within the Province of Orissa: 

Held that it could bo reasonably Inferred from the 
above facts that the accused attempted to transport 
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doth from Orissa to Howrah in contravention of the 
Notification! [Para 6] 

Held further that even if it be held that the accused 
merely prepared and not attempted to transport cloth 
by rail outside Orissa even then he was guilty of con¬ 
travening the Notification in view of R. 121, D. I. Rules: 
A. I. R. (37) 1950 Orissa 88, Distvig. [Para 5] 

(b) Cotton Textiles (Control of Movement) Order 
(1946), Cl. 3 — Government of Bihar Notification 
No. 16100, S. T. dated 3-6-46, Cl. 3(a)—There is no 
conflict between Cl. 3 of Order and Cl. 3 (a) of 
Notification—Prosecution of accused for contraven¬ 
ing Notiiication — Sanction under Cl. 10 of Order 
is not necessary — Cotton Textiles (Control of 
Movement) Order (1946), Cl. 10. 

Clause 3 of the Order and any general permit issued 
under that Order will apply only in those cases where 
the traneport of the cloth by rail is through an agency 
other than the railway passenger himself. Clause 3 (a) 
of the Notification however applies to the transport of 
oloth by rail by the passenger himself. There is thus no 
conflict between the Notification and the general permit 
issued under Cl.3 of the Order. The Notification covers 
a ground quite different from that covered by Cl. 3 
of the Order and as such the sanction contemplated by 
01. 10 of the Order is not necessary for prosecuting an 
aooueed person for contravening the Notification. 
A. I. R. (33) 1946 Pat. 285. Rcl. on\ A. I. R. (32) 1915 
Pat. 375 and A. 1. R. (33) 1946 Pat. 285, Ref. 

[Paras 8 and 10] 

Advooate-Qeneral— for the State. 

P.C. Chatterjee — for Respondent. 

Narasimham J. — This is a Government 
appeal against the order of acquittal passed by 
the Sessions Judge of Ganjarn*Puri on an appeal 
from the conviction and sentence passed by a 
First Claes Magistrate of Puri. 

[2] The respondent was found travelling in 
a Second Class coupe compartment of the 
Puri-Howrah Flxpress on 20 th July 1916. His 
compartment was searched by the S. I. Anti¬ 
smuggling (p. w. 3) at Khurda Road Rail way 
Station and new cloth consisting of dhotics , saress, 
ready-made garments, napkins, etc., were re- 
covered from the compartment. The respondent 
had a Second Class ticket No. 2,197. Another 
Jady who was said to be the mother of the res¬ 
pondent wa3 also travelling in the same com¬ 
partment with him. The Sub-Inspector seized 
the cloth and on weighing the same found the 
weigh} to he about 22 lbs. Subsequently, how¬ 
ever, when the cloth was weighed by the Court 
Sub-Inspector of Puri Sadar (d. W. 1) the weight 
was found to be 14 lbs., ounces. As rightly 
pointed out by the learned Sessions Judge this 
glaring discrepancy in the weight of the cloth is 
indeed very intriguing. Either some of the cloth 
was subsequently pilfered by unauthorised per¬ 
sons or else tbo weighing at the time of seizure 
was done vary carelessly. Whatever that may 
oo, the Crown launched prosecution against the 
respondent for contravention of the Government 
of Orissa Notification No. 16,100 S. i\, dated 3rd 
June 1946 (hereinafter referred to as the impugn. 
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ed notification) banning the transport by rail 
of any oloth from the Province of Orissa to any 
place outside the Province except in accordance 
with a permit granted by the Controller of 
Supply and Transport. As the respondent had no 
permit with him the learned Magistrate con¬ 
victed him under R. 81 (4) read with R. 121, 
Defence of India Rule3 for contravention of the 
impugned notification. But on appeal the learn¬ 
ed Sessions Judge acquitted him observing that 
thero was a conflict between the impugned noti¬ 
fication of the Government of Orissa on th8 one 
hand and an Order of thq Central Government 
known as the Cotton Textiles (Control of Move¬ 
ment) Order, 1946 (hereinafter referred to as the 
Central Order) and that the eaid Central Order 
should prevail. He further held that the previous 
sanction of the appropriate authority as pro¬ 
vided by cl. 10 of the Central Order, was neces¬ 
sary before starting prosecution and that in the 
absence of such sanction the case must fail. 

[3] The essential facts are practically unchal¬ 
lenged. The respondent was a Second Class pas- 
eanger travelling in the Puri-IIowrah Express 
on 20th July 1946 with new cloth in his com¬ 
partment which on weighing was found to be 
about 14 lb3. 4j ounces. His mother was also 
travelling in the Bame compartment. Even if it 
he assumed that the cloth belonged jointly to the 
respondent and his mother it is clear that each 
of them was in possession of more than 7 lbs. of 
new cloth. Some argument was faintly advanced 
to the effect that the evidence to show that all 
the pieces of cloth seized from the compartment 
were new cloth was not very satisfactory and in 
support of this argument the entry in the search 
list (Ex. 2) was relied upon. But from the evi- 
dence of the S. I. (p. w. 3) thero seems to be 
no doubt that all the pieces of seized cloth were 
new cloth and as much as such would corne 
within the definition of 4 cloth 1 as given in the 
impugned notification of the Provincial Govern¬ 
ment. The respondent had no luggage ticket 
wdth him and though in his written statement he 
denied that the seized cloth was part of his 
personal luggage, there can he no doubt that he 
was transporting the pieces of cloth as part of 
his personal luggage in view of his clear admis¬ 
sion in hi3 examination under S. 342, Criminal 
P. C. " I was carrying about 14 lbs. of cloth 
with me, *’ 

M The impugned notification prohibited the 
transport of cloth by rail from any place in the 
Province of Orissa to any place outside the 
Province except undor and in accordance with 
the terms of a permit granted by the Controller 
of Supply and Transport, Orissa. Clause 3 (a) 
of that notification, however, exempted from its 
operation the transport by rail by a railway 
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passenger of cloth and apparel as part of his 
personal luggage if such cloth and apparel do 
not together exceed in weight 5 lb3. This clause, 
however, cannot in any way help the respondent 
because the weight of the cloth of the respondent 
and his mother was more than 10 lbs. The 
impugned notification was issued by the Pro¬ 
vincial Government in exercise of the powers 
conferred by R. 81 (2), Defence of India Rules 
which were then in force. Though the Defence 
of India Act had since expired, the liability for 
any penalty for contravention of any of the 
rules or orders made thereunder still continues 
to exist by virtue of the amendment made to 
sub.3. (4) of S. 1 . Defence of India Rules, by 
Ordinance XII [12] of 1046. 

[5] The Advocate-General’s main contentions 
were that there was no conllict between the 
impugned notification and the Central Order 
and that for contravention of the impugned noti¬ 
fication previous sanction as required by cl. 10 
of the Central Order was not necessary and that 
on the facts of the case the respondent ’was 
guilty of attempting to transport cloth in con¬ 
travention of the impugned notification. On 
behalf of the respondent Mr. Chatterjee, however, 
urged that (i) the sanction of the appropriate 
authority was necessary under cl. 10 of the Cen¬ 
tral Order and (ii) the facts proved in the case 
merely 9how that there was a preparation and 
not an attempt to contravene the impugned 
notification and that in any view of the case the 
acquittal was justified. In support of this argu- 
ment he has relied on a recent Division Bench 
decision of this High Court in Govt. Appeal 
No. 2 of 1949, The King v. TIari Baisakh , 
A.I.R. (37) 1950 Orissa 88, where on similar facts it 
was held that the more fact that a railway 
passenger holding a ticket for Howrah was found 
in possession of certain quantity of cloth in his 
compartment at Cuttack was not sufficient to 
show that he attempted to transport that cloth 
from the Province of Orissa to Howrah. But 
there is one important distinguishing feature 
between that case and the present appeal. In 
that case the prosecution was under s. 7 read 
with S. 17 of Act XXIV [24] of 1916 whereas in 
the present appeal the prosecution is for an 
offence under K. 81 (4), Defence of India Rules. 
Rule 121, Defence of India Rules says clearly 
that the doing of any act preparatory to a con- 
travention of any of the provisions of the said 
Rules shall be deemed to be a contravention of 
the provision. That is to say, though under the 
criminal law preparation to commit an offence 
is not ordinarily an offence, R. 121, Defence of 
India Rules expressly made preparation also 
punishable in the same manner as the completed 
offence. On the other hand, in Act xxiv [24] 
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of 1946 there is no provision corresponding tor 
R. 121, Defence of India Rules and the genera! 
priniciples of criminal law which ordinarily 
render preparation to commit an offence not 

l! 

culpable, may apply. But in view of the dig-; 
tinguishing feature in the Defence of India Rules, 
the respondent cannot escape liability even if 
it be held that the evidence led by the prosecu¬ 
tion merely shows that the respondent was pre* 
paring and not attempting to transport cloth by 
rail outside Orissa, 

[6] Apart from reliance on R. 121, Defence of 
India Rules, I think on the facts as proved by 
the prosecution it can be reasonably inferred 
that the respondent attempted to transport cloth 
from Orissa to Howrah in contravention of the 
impugned notification. He was found travelling! 
to Howrah in a second class compartment with 
a second clas3 ticket. The train was a through 
train to Howrah and the cloth was found inside 
the compartment a3 part of his personal luggage 
though not booked as such. Neither in his exa¬ 
mination under 3. 342, Criminal P. C., nor in 
his written statement did he take the plea that 
the cloth was not meant to be taken by him to 
Howrah but was meant to be delivered to some 
other person within the Province of Orissa 
When a person travels in a through train from 
Puri to Ilowrah with a ticket for Howrah and 
takes some articles into his compartment as 
part of hi3 personal luggage the only reasonable 
inference that can be made is that be intended 
to take those articles also with him to Howrah. 
It is doubtless possible that the articles may nob 
have been destined for Ilowrah and the pas¬ 
senger may deliver them to some friend or other 
person whom he might meet in any of the rail¬ 
way stations within the Province of Orissa. But 
here there is nothing on record to justify the 
surmise that the respondent intended to leave 
the cloth in Orissa itself. There was no label 
on the cloth to show that it was meant for some 
other person in Orissa nor has the respondent 
himself taken any such plea. Though the differ¬ 
ence between ‘preparation’ to commit an offence 
and an ‘attempt’ to commit an offence is one of 
degree there is an essential distinction between 
the two which has been fully brought out in the 
following passage from In the matter of Amrita 
Bazar Patrika Press 47 cal. 190 at P. 234 * 
(A. I. R. (7) 1920 cal. 478 S. B.): 

“Attempt 13 an act done in part execution of a cri 
minal design, amounting to more than mere prepara¬ 
tion, but falling short of actual consummation, and, 
possessing except for failure to consummate, all tbo 
elements of the substantive crime; in other words, an 
attempt consists in the intent to commit a crime, com. 
bined with the doing of same act adapted to, bat 
falling short of, its actual commission; it may conse¬ 
quently be defined as that which if not prevented 
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would have resulted in the full consummation of the 
act attempted 

In a recent Patna decision reported in Province 
of Bihar v. Bhagwat Prasad t A. I. R. (36) 1949 
pat. 326 : (60 cr. L. J. 682), Shearer J. observed* 

“An attempt to commit an offence is, as I understand 
it, an act or aeries of acta, which leads inevitably to 
the commission of the offence unless something which 
*he doer of the act or acts neither foresaw nor intended 
happens to prevent this. An act done towards the 
commission of the offence which does not lead inevit¬ 
ably to the commission of the offence unless it is 
followed or, perhaps, preceded by other aete, is merely 
an act of preparation.” 

In the present caBe the contraband cloth had been 
put in the second class compartment of the Puri 
Express. Nothing more was required for its trans¬ 
port to Howrah and in the usual course it would 
have reached the place of destination. Doubtless 
the respondent might prevent the completion of 
the offence by throwing away the articles before 
the train crosses the boundary of the Province of 
Orissa. But an attempt to commit an offence 
does not cease to be an attempt merely because 
'after the attempt is made and before the actual 
completion of the offence the offender may be 
able to prevent it3 completion by doing some 
other act in pursuance of a changed intention. 
jAs pointed out in the aforesaid two decisions the 
question to consider is whether an act was done 
which if not prevented would have resulted in 
the full consummation of the act attempted. 
Here the placing of the contraband cloth in a 
compartment of the through train from Puri to 
Howrah with the intention of taking it to 
Howrah renders the attempt complete, because 
that act would inevitably lead to the commission 
of the offence. What the offender might do at 
subsequent stages of the journey for frustrating 
the completion of the offence, due to fear of 
detection or other reasons, is quite immaterial. 

[7] With great respect to the learned Judges 
who decided the Govt. Appeal No. 2 of 1949, 
The King v. Eari Baisakh, A. I. R. (37) 1950 
Orissa 88,1 may add that the conclusions in that 
judgment were too broadly stated. In that case 
the accused was found boarding a train at Cut¬ 
tack carrying 42 lbs. of handloom cloth. He 
had not booked the luggage separately but had 
purchased a railway ticket for Howrah. The 
learned Judges observed that it cannot be reason¬ 
ably held that the accused’s intention was to 
carry the cloth to Howrah because it was just 
possible that he may have unburdened himself 
of his luggage at a way-side station. In consi¬ 
dering what was the intention of the accused at 
the time of his entering the train with some 
luggage in his possession it may not be safe to 
rely on what he might possibly do at subsequent 
stages of the journey. The cloth was being 
carried as part of his personal luggage inside the 


compartment and he himself was travelling to 
Howrah. There was nothing on the artiole to 
show^that it was meant for some other place. 
The only reasonable inference that can be drawn 
is that the accused intended to take the article 
to the same place to which he was going, namely, 
Howrah. Apparently the learned Judges relied 
on Narayanasivami v. Emperor , A. I. R. (19) 
1932 Mad. 507 : (33 Cr. L J. 582). It is, however, 
not necessary to elaborate this point in the 
present appeal because by virtue of R. 121, 
Defence of India Rules, the respondent’s con¬ 
tention must in any case fail. 

[8l Next it was argued that the impugned 
notification must give way to the Central Order 
and that the absence of sanction from the com¬ 
petent authority as required by cl. 10 of the 
Central Order was fatal to the whole case. The 
lower appellate Court w r as much impressed by 
this argument chiefly because of two decisions of 
the Patna High Court reported in Kapildeo v. 
Emperor , A. I. R. (32) 1945 pat. 375 : (47 cr. L, J. 
190) and Manohar Lall v. Emperor , A. I. R. (32) 
1946 pat. 477 : (24 Pat. 487). But I find no re¬ 
pugnancy between the Central Order and the 
impugned notification. Clause 3 of the Central 
Order runs as follows : 


“No peraon shall offer for transport by rail, or 
cause to be transported by rail, any doth or apparel 
except under and In accordance with 

(i) a general permit notified in the Gazette of India 
by the Textile Commissioner . . . 

In pursuance of thi3 clause the Textile Com¬ 
missioner notified the general permit in No. 107/1- 
Ta/45 (ii) dated 5th January 1946, para. 3A of 
which runs as follows : 

“A Railway passenger may offer for transport by 
rail or cause to be transported by rail cloth and apparel 
a3 part of hie luggage if such cloth and apparel do not 
together oxceed in weight 13 lbs.” 


Mr. Chatfcerjee has relied on this para. 3A and 
urged that if under the general permit issued 
under the Central Order a passenger was entitled 
to carry 13 lb3 of cloth as luggage, any provision 
in the Provincial Order restricting the quantity 
of cloth to less than 13 lbs must necessarily be 
repugnant to the Central Order. This argument, 
however, overlooks a very important difference 
in the language of the Central Order and the 
impugned notification. The relevant words in 
the Central Order, ‘offer for transport or cause 
to be transported.’ Paragraph 3A of the general 
permit also uses the very same words. Those 
words indicate that the agency for the transport 
of the cloth must be some person other than the 
passenger himself. For instance, if the luggage 
wa3 booked and despatched in the brake-van it 
may be said that the passenger caused the luggage 
to be transported but when the passenger was 
taking the cloth in hi3 compartment without 
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booking it a3 luggage at all how can it be 3 aid 
that he caused the cloth to be transported? All 
that can be reasonably said is that he himself 
transported the doth. In the Central Order 
there i3 another clause (cl. 6) which deals with 
a case of transport of doth by the person himself. 
Under that clause the Textile Commissioner may 
ny notification prohibit the transport of cloth 
from any place within such area as may be 
specified in the notification to any place outside 
that area by rail. If under this clause the Textile 
Commissioner bad issued a notification and fixed 
a different- maximum limit of permissible trans¬ 
port there may be some repugnancy between 
that notification and the impugned notification, 
but I have not been shown any notification 
issued oy the Textile Commissioner under cl. 6 
of the Central Order dealing with the transport 
of cloth by rail. My atteution was drawn to a 
notification of the Textile Commissioner (No- 101 - 
TA/46 (ii) dated 16th February 1946) which refers 
to the transport of cloth by road: That notifica¬ 
tion ha3 obviously no application to the present 
case. Therefore my conclusions may be sum¬ 
marised tbu3 : (i) Clause 3 of the Central Order 
and any general permit issued under that Order 
will apply only in those cases where the trans¬ 
port of the cloth by rail is through an agency 
other than the railway passenger himself, (ii) 
jClause 3 (a) of the impugned notification however 
applies to the transport of cloth by rail by the 


long before the commencement of the 1948 Order. 
It is, therefore, unnecessary to discuss the effect 
of the 1948 Order so far as the legal question 
involved in this appeal is concerned. 

[ 10 ] In view of the aforesaid conclusion it is 
unnecessary to consider the correctness of the 
decisions reported in Kapildeo v. Emperor t 

A. I. R. (32) 1945 Pat. 375 : (47 or. L. J. 190) and 
Manoha?ial v. Emperor , A. I. B. (32) 1945 Pat. 
477 : (24 Pat. 487). I would rely on Gogan Ram 
v. Emperor , A. I. r. (33) 1946 Pat. 285 : (47 Cr. 
L. J. 892) and hold that the impugned notifica-! 
tion covers a ground quite different from that| 
covered by cl. 3 of the Central Order and asj 
such the sanction contemplated by cl. 10 of the! 
Central Order is not necessary for prosecuting; 
the respondent for contravening the impugned 1 
notification. 

Ill] I would, therefore, allow the appeal, set 
aside the order of acquittal passed by the Sessions 
Judge and restore the conviction of the respon¬ 
dent under R. 81 ( 4 ) P/ 121 , Defence of India Rules 
and sentence him to a fine of rs. 100 in default 

to undergo rigorous imprisonment for two- 
months. 

[12] The order of the trying Magistrate con¬ 
fiscating the seized cloth is also restored. A some¬ 
what lenient sentence is passed because of the 
interval that has elapsed since the date of the 
occurrence and also because the seized cloth ha? 
been forfeited to the Government. 


passenger himself : (iii) There is thus no conflict 
[between the impugned notification and the 
general permit issued under cl. 3 of the Contra! 
Order, (iv) There might be a conflict between 
the impugned notification and a notification that 
may be issued by the Textile Commissioner 
under Ol. 6 of the Central Order regarding trans¬ 
port of cloth by rail but as no such notification 
has been brought to my notice it is unnecessary 
to discuss which notification will prevail if there 
is such a conflict. 


[9] In 1948 the Central Government issued 
another order known as the Cotton Textile (Con¬ 
trol of Movement) Order, 1948 repealing the 1946 
Oraer. In the 1948 Order the language of cl. 3 is 

slightly different as will be clear from the follow- 
ing extract : 


‘No person ?ball transport or catoe to be fra^por 
by rail, road, a r, sea or inlar.d navigation any o'o 
yarn cr apparel exc.pt under and in accordano/witt 
0) a general permit notified in the Gazette of In 
by the Textile Commissioner ...... 

It will be noticed that the words ‘offer for trai 

port’ occurring in cl. 3 of the 1945 Order hs 

been replaced by transport' in 1948 Order. E 

the 1948 Order has no application to the pres* 

case because the offence was said to have be 

committed on 20 th July 1946 and the judgment 

the appellate Court also was delivered in is 


[13] Das J—I agree that the appeal is to be 
allowed and that the conviction of the respon¬ 
dent and th9 order of forfeiture of the cloths 
seized should be restored. I agree also that the 
accused should be sentenced to a fine of as. 100 

and for two months’ rigorous imprisonment in 
default. 

Tl4j There is no question of any repugnancy 
between the relevant Provincial Order and the 
Central Order in this case as pointed out in my 
learned brother’s judgment What the legal posi¬ 
tion would be, if there had beeu any repugnancy, 
is a matter on w’hichit is unnecessary to express 
any Aral opinion in this case, more so, as we 
bad rot the benefit of a full and exhaustive dis¬ 
cussion at the bar on the matter. 

fin] On the footing that the Provincial Order 
applies to this cas«, the only question is whether 
on the facts, an offence has been committed. In 
Govt. Appeal no. 2 of 1949, The King v. Hari 
Baisakh. A. I. r ( 37 ) 1950 Orissa 88 decided by 
iny learned brother Panigrahi J., and myself, 
we held on almost- identical facts that no offence 
hxd been committed. That, however, was a case 
relating to an alleged offence committed on 7 tb 
August 1948 and was punishable, if established, 
under Act XXIV [24] of 1946. There is no provi¬ 
sion in the said Act- corresponding to R. 121 , 
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tion for an offence punishable as for the main 
offence. That case, therefore, can ke distinguished 
on this ground. I must, however, recognise that 
it has been contended that the reasoning in our 
prior judgment was wrong. That decision pro. 
ceeds on two assumptions ; (l) that the offence 
committed in breach of Orissa Notification No. 
16100 (8. T.)., dated 6th March 1946 is not com¬ 
plete until after the articles are moved out of 
the province ; (2) that where a person with a 
railway passenger ticket to a place beyond the 
province carries with him some luggage without 
a luggage ticket to indicate that the luggage was 
aleo being carried to a place outside the province 
he cannot be presumed to be carrying the lug¬ 
gage to the place of his own destination. It is 
argued that both these assumptions are erro¬ 
neous. As far as the first assumption is concern, 
ed, it has been pointed out that the word used 
in the relevant notification is "transport” and 
not "export” and that the word "transport con. 
notes a continuous act from the start to the 
destination. It has also been contended that the 
Legislature could not have intended to prohibit 
an act which becomes completed only when the 
articles reach the other side of the province and 
go outside its jurisdiction. There is no doubt con- 
eiderable force in these arguments. But it ap¬ 
pears to me that while the word "transport” 
may not necessarily bear the same connotation 
as "export” if the relevant notification inten¬ 
ded to prohibit the very act of carrying the 
articles (provided of course that the intention 
was to carry it out of the province), then it 
Bhould have been expected that the word "car- 
riea” or some such equivalent term would have 
been uBed instead of the word “transport” in the 
notification. On tho other hand the notification 
in terms prohibits transport from a place in 
Oriesa to a place outside the province and it is 
difficult to say that so long as a person is still 
inside the province with the goods, he can be 
said to have transported the same to a place 
outside the province merely because he intends 
to do so. It is, however, unnecessary to express 
a final view on this matter since in any view, 
tho facta proved, would either amount to an 
attempt or preparation to commit the offence. 

[16] On the question whether the facts in this 
oase amount to an attempt or preparation, in 
our judgment in Govt. Appeal No. 2 of 1949, 
The King v. Uari Baisakh, A. I. R. (97) 1950 
Orissa 88, we were inclined to the view that the 
analogous facts in that case would not amount 
to an attempt. But we bad no doubt (though it 
was unnecessary to say bo for the purpose of 
that case) that it would amount to preparation 
provided that the facte oould be taken to have 


the passenger’s destination. There has been dis¬ 
cussion at the bar as to what amounts to an 
attempt in suoh cases. In spite of a good deal of 
effort in the various decided cases to delimit the 
demarcation line between an attempt and pre¬ 
paration, it ultimately resolves itself into one of 
degree depending on the facts of each case. In a 
case of this kind I would hesitate to hold that 
the stage of attempt had been reached except 
when the train was about to leave the halting 
station just prior to the one on the other side of 
the border of the province. But there can be no 
doubt that from the moment the passenger 
boards the train, the "preparation” is complete, 
if the facts prove clearly that the goods were 
intended to be carried outside the province. 

[17] The further question that remains is 
whether the fact of the passenger holding a rail, 
way ticket showing his destination to be a place 
outside the province is enough evidence to put 
acoused on the defence. In our judgment in 
Government Appeal no. 2 of 1949, The King v. 
Han Baisakh, a.i.R. (37) 1950 Orissa 88 we must 
be taken to have decided that it is not. Having 
heard the matter more fully argued, I am inclin¬ 
ed to agree with the view taken by my learned 
brothers that where a person who holds a ticket 
showing his destination outside the province, 
carries with him goods which are shown or ad¬ 
mitted to be his personal luggage and where he 
is travelling in a train which in the norma! 
course would reach that destination without a 
break, these are facts prima facie sufficient to put 
the accused on his defence. There may be other 
circumetacces which might equally support suoh 
a prima facie inference. What needs, however, 
to be recognised is that it is ultimately a question 
of fact and not one for raising a legal presump- 
tion either one way or tho other. With these 
remarks as to the effect of our earlier judgment. 
I concur with the order proposed by my learned 
brother. 

[18] Ray C. J. — I agree that this appeal 
shall be allowed and the respondent convicted 
and sentenced as proposed by my learned brother 
Narasimham. I am also in agreement with hie 
line of reasoning. 

[19] In view of the importance of the subjeot 
and the need for accuracy of expression in 3 ome 
of the conceptions involved in the question, I 
wish to add a few words. 

[20] With great reluctance, though, I differ 
from brother Das in thinking that in the facts of 
this case but for R. 121, Defence of India Rules, 
conviotion could be recorded of the contraven¬ 
tion of the rule concerned. In this connection. 

I differ from his observation: "But it ap- 
pears to me that while the word 'transport* 
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.because he intends to do 

ao.” My reasons are as follows: ‘Transport’ 
means (vide the Concise Oxford Dictionary) 
convey (person, goods, troop3, baggage, etc.), 
from one place to another.’ The conceptions of 
two terminii and the act of conveying from one 
to the other, are implicit in its connotation. An 
act of transport cannot be undertaken and even 
contemplated without them. Two specific places 
each at one end and the other must form the 
terminii. In the case of transport by rail, any 
of the intermediary stations does not come into 
the picture as a terminus, except for one who has 
to detrain there. Every moment that the train 
proceeds on its way, it is transporting a paesen- 
ger with his luggage to where he is goving to 
alight. It cannot be predicated that until the 
station is reached and the pagsanger alights, 
the act of transport is neither done nor under¬ 
taken. No doubt, the act of transport earlier be¬ 
gun and all the while continuing is completed at 
the destination. ‘Transport,’ from the very con¬ 
ception inherent in it, cannot be a momentary 
act. ’Transport’ begins at one place and ends at 
another. Between these two places it is continu¬ 
ing. Besides the two terminii, the concept of 
motion* is also implicit in its connotation. 
'Transport,* as a noun, mean3 ‘conveyance;’e. g., 
‘A transport vessel’ means ‘a vessel empoloyed 
to carry soldier, stores, etc., to destination.’ In 
consideration of the meaning attaohed to the 
word, ‘carry* as distinguished from ’transport,’ 
to my mind, would not have been an apt expres¬ 
sion in enacting the rule or expressing the noti¬ 
fication, as the case may be. I oan carry a thing 
without the remotest idea of conveying it from 
place to place. The argument that in the cir¬ 
cumstances of the case the act of’transport’ does 
not begin till the provincial boundary is crossed 
suffers from the defect as if the intention to 
contravene the concerned rule begins to form not 
till then. This 13 hardly a tenable argument. 
To argue that there only the intention is mani¬ 
fest may carry some measure of conviction. 
Taking the limited view of its connotation, it 
would be difficult to predicate, in the case of 
one who is charged with "transporting the cloth, 
in question, from Puri to Howrah,’ that he is 
guilty of the offence charged untii he reaches 
"Howrah.” Because, by parity of reasoning, it 
could bo successfully urged in his defence that 
he could throw off the goods a mile or two before 
the train reaches the destination. If it is held to 
amount to ‘transport’ for the purpose of the 
charge from where the train crosses Orissa 
boundary till any station before Howrah, I see 
no reason why it does not amount to such 
‘transport’ from any station inside Orissa in the 
direction of Howrah. 


[ 21 ] Now, I shall address myself to whether 
the respondent’s aotion, in the present case, was 
merely a preparation for or an attempt to 
‘transport.’ The line of distinction between the 
two, in its irreducible minimum, is no doubt 
very thin, but it is real and subsisting. It is more 
easy to discriminate one from the other in con¬ 
crete instances than to define by expression of 
general applicability. If preparation for a crime 
is not puniehabie, it is because mere intention to 
commit an offence is not indictable. The inten¬ 
tion must manifest itself in an overt act before 
an offence or an attempt to commit an offenoe 
can be said to have been perpetrated. The act 
must be immediately connected with the offence, 
not that it must necessarily result in accomplish, 
ment of the act that makes the offence. It has 
been authoritatively laid down in the case of 
R . V. Brown , (1890) 16 COX. O. O. 715 : (24 Q. B. 
D. 357) that it is no defence to an indictment for 
attempting to commit a crime to prove that it 
was physically impossible to complete the offence. 
The most illuminating way of expressing it 
would be to adopt the definition (Art. 74 of the 
Draft Criminal Code of England prepared by 
Lord Blackburn, and Barry, Dust and Ste¬ 
phen JJ.) : 

“An attempt to commit an offence is an act done or 
omitted with intent to commit that offence, forming 
part of series of acts or omissions which would have 
constituted the offence if such series of acts or omissions 
had not been interrupted either by the voluntary deter¬ 
mination of the offender not to complete the offence or 
by some other cause.” 

[22] To prove that if no interruption had 
taken place the prisoner oould have completed 
the offence attempted is wholly irrelevant to the 
issue (See R. v. Brown , ( 1890) 24 Q. B D. 357 : 
(16 COX. c. c. 716.) 

[23] The question in each cage is whether the 
acts relied on as constituting the attempt were 
done with intent to commit the complete offence, 
and as one or more of a series of acts or omis¬ 
sions directly forming some of the necessary 
steps towards completing that offence, but falling 
short of completion by the intervention of causes 
outside the volition of accused or because the 
offender of his own free will desisted from com¬ 
pletion of his criminal purpose for some reason 
or other than mere change of mind. When one 
stops only at preparation for a crime and does 
not take any step towards its commission, he is 
credited with being penitent and giving up the 
design by mere change of mind. This change of 
mind may come too late and that after being 
influenced by extraneous causes or circumstances. 
In tha latter case, the offence of attempt to 
commit a crime is complete. Suppose, a passen¬ 
ger for fear of detection unburdens himself of 
the luggage containing contraband cloth at some 
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station before the inter-provincial border, he 
cannot held to have been transporting from 
plaoe inside the Province to another though he 
designs to make it appear like that. He must be 
held to have been transporting and not merely 
attempting to transport the goods across the 
provincial boundary. In some instances, the 
essence of an offence consists in the result achie¬ 
ved, such as, murder, causing, hurt or grievous 
hurt and in others even attempt to do certain 
acts or omissions towards completion of an 
injury is made complete offence. Reduction of 
the Province's store of cloth by above 5 lb 3 . is 
not the gist of the offence but mere attempt to 
reduce or deprive by means of transport is the 
kernel of the offence. In such circumstances, a 3 
would lead inevitably to the conclusion that 
transport had been undertaken to carry goods 
beyond the Province, the offence, it is plain to 
my mind, is complete. The prosecution need 
not prove that if no interruption had taken place 
the prisoner could have completed the offence. 
<#. v. Brown , (1890 24 q. b. d. 357 : 16 cox. c.c. 
716 ante.). That in the instant case the circum¬ 
stances were present has been shown by Nara¬ 
simham J. In my judgment, the respondent is 
guilty and the Grown must succeed in this 
appeal. 

Appeal allowed . 

A. I. R. (37) 1950 Orissa 121 (C. N. 19.] 

Panigrahi and Narasimham JJ. 

V . VerabhadrcUu — Petitioner v. State — 
Opposite Party. 

Criminal Ravn. No. 165 of 1949, D/• 10-10-1949, 
from order of S. J., Gaojam-Nayagarh, D/- 20-4-1949. 

(a) Defence of India Rules, (1939), R. 81 (4) — 
Cotton Cloth »andi Yarn (Control) Order (1945), 
cl. 18 (2) — ‘Normal requirement’ —Determination 
of — Dealer at place N in Madras found with 113 
pieces of cloth on road at place H in Orissa — His 
explanation not believed — Held cloth was not 
within normal business or personal requirement. 

The expression ‘normal requirements’ in cl. 18(2) 
has nowhere been defined in the Order. The clause 
applies to a dealer or any other person other than a 
manufacturer. This seems to indicate that the expres¬ 
sion ^‘normal requirements’ would include the business 
requirements of a dealer or the personal requirements 
of a person other than a dealer such as a private indi¬ 
vidual. Moreover, the use of the word ‘normal’ res¬ 
tricts his requirement to something that is regular or 
usual w as opposed to his requirement for an unusual 
ooaasion. The Court is required to judge from the 
acts of each case whether the quantity of doth found 
js in excess of the normal requirements. Various factors 
have to be taken into consideration in deciding what 
the personal or business requirements of a person are. 

. . . [Paras 8 & 7] 

The normal business requirements of a dealer must 

be judged with apeoial reference to the plaoe of hia 
business and the place where the steck of cloth is 
found. If at the plaoe where the stock is found suoh a 
Person is not a ‘dealer’ in accordance with the Provin- 
1950 Orissa/16 & 17 


oial Law in force there this factor should also be taken 
into consideration along with the other faotors in deci¬ 
ding whether it can be reasonably held that the seized 
stock is within his normal business requirements. 

[Para 8] 

A dealer in cloth at place N in Madras Presidency 
while proceeding in a motor car was found with 113 
pieces of handloom cloth at place H in Orissa Province. 
The cloth was purchased by him at place B in Orissa 
and he had no permit for possession or transport of the 
doth. In his trial for contravention of cl. 18 (2), 
Cotton Cloth and Yarn (Control) Order, 1945, the ques¬ 
tion was whether the cloth found with him was in 
excess of his ‘normal requirement’. His explanation 
was that he was proceeding to p, place P in Orissa for 
distributing the cloth free to the poor because of hi 3 
vow whioh wa3 not believed in by both the lower 
Courts: 

Held, even assuming that the explanation was true, 
such requirement would not be ‘normal requirement’ 
but ouly an abnormal requirement for an unusual 
occasion and as such could be outside the exemption 
contained in cl. 18 (2). The stock could not repre¬ 
sent his normal business requirement a3 a dealer as he 
was not a dealer where the cloth was found. In view 
of all the circumstances, the stock found with him 
exceeded his ‘normal requirement’ and he had thus 
contravened cl. 18 (2) of the Order. [Paras 7 to 8] 

(b) Criminal P. C. (1898),S. 537 — Errors in fram¬ 
ing charge — Effect — Charge under certain Order 
of 1945 mentioning identical Order of 1943 which 
was replaced by former Order — Use of words 
‘normal consumption’ for ‘normal requirements’ — 
Errors held did not materially prejudice accused. 

Where in framing a charge for an offence of con¬ 
travening ol. 18 (2), Cotton Cloth and Yarn (Control) 
Order 1945 the Magistrate referred to the Cotton Cloth 
and Yarn (Control) Order, 1943, whioh was in almost 
identical terms and was repealed by the» Order of 
1945 which was the appropriate Order in relation to 
the offence and instead of using the expression ‘nor¬ 
mal requirement’ contained in ol. 18 (2) the Magis¬ 
trate used the expression ‘normal consumption’ which 
was nowhere used in the Order: 

Held, that these errors in the charge did not mate¬ 
rially prejudice the accused. [Para 4] 

Annotation: (’46-Com.) Criminal P. C., S. 537 
N. 10. 

U. Mohapatra — for Petitioner. 

AdvocatC'General — for Opposite Party. 

Narasimham J. —The petitioner was con¬ 
victed of an offence under R. 81 (4), Defence of 
India Rules for contravention of ol. 18 (2), 
Cotton Clotb and Yarn (Control) Order, 1943 
and sentenced to rigorous imprisonment for six 
months and fine of Rs. 1,000 in default to under¬ 
go rigorous imprisonment for four months more 
by a Deputy Magistrate, 1st olass, Berhampur, 
The learned Magistrate further convicted the 
petitioner under R. 81 (4), Defence of India 

Rules for contravention of the Government of 
Orissa Notification No. 11693 s. T. dated 23rd 
December 1943. But on appeal the learned Ses¬ 
sions Judge while maintaining the conviction 
and sentence for contravention of the Cotton 
Cloth and Yarn (Control) Order set aside the 
conviction for contravention of the Government 
Notification mentioned above. 
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[2] The facts as found by both tbe Courts are 
as follows : On 13th May 1946 at about 5 P. M. 
the petitioner w’a3 found proceeding in a motor 
car from Berhampur towards Ichhapur. The 
car stopped at a Railway Level Crossing on the 
Trunk Road near Haldiapadara village and 
there some police constables searched the car 
and found 113 pieces of new handloom cloth in 
it. The petitioner is a dealer in cloth in village 
Nareanapeta in Madras Presidency and the 
cloth was purchased by him at a cheap rate at 
Berhampur. The petitioner had no permit for 
the transport of cloth from Ori3sa to Madras 
Presidency nor did he have any special permit 
from the Textile Commissioner to be in posses- 
sion of so many pieces of cloth. He was prosecut¬ 
ed for contravening the Notification No. 11603 
S. T. dated 23 12-43 of the Government of Orissa 
prohibiting the transport of cloth from any place 
in the Province to any place outside the Province 
except in accordance with the permit issued by a 
competent authority and also for contravening 
clause 18 (2) of the Cotton Cloth and Yarn 
(Control) Order, 1943. Tbe learned Sessions Judge 
acquitted him of the former contravention observ¬ 
ing that from the facts as proved by the prosecu¬ 
tion witnesses it may not be reasonable to hold 
that the petitioner was actually attempting to 
transport the pieces of cloth to Madras Presi- 
dency. But he maintained his conviction for 
contravention of sub-cl. (2) of cl. 18 of Cotton 
Cloth and Yarn (Control) Order, 1945 because 
he considered that the quantity of cloth 
in his possession was far in excess of his normal 

requirements. 

[3] The explanation which the petitioner put 
forward before the trying Court to account for 
his possession of such a large quantity of cloth 
was that he was preceeding to village Panehama 
(in Orissa province) for the purpose of distributing 
the pieces freely to poor persons there because he 
had made a vow (Mansik) before the deity there. 
He also examined a witness ( D. W. l ) in sup. 
port of this plea. But both the Courts rejected 
this explanation as quite unconvincing. It is not 
open to the petitioner to challenge this findings 
of fact before us in this revision petition. 

[4] Before discussing the point raised by 
Mr. Mohapatra on behalf of the petitioner, I may 
point out one or tw T o minor irregalurities com¬ 
mitted by the trying Magistrate in the charge 
w T hieh he framed against the petitioner. In that 
charge he has referred to the Cotton Cloth and 
Yarn (Control) Order, 1913, whereas the appro¬ 
priate Order is the Cotton Cloth and Yarn 
(Control) Order, 1945, which was made on 2 lst 
July 1945 after repealing the 1943 Order. But the 
two Orders are almost identical and the petitioner 
has not been prejudiced in any way by quoting 


tbe w'rong year in the charge. Similarly the 
learned Magistrate did not state in the charge 
that the quantity of cloth recovered from the 
petitioner was in excess of his ‘normal require¬ 
ments’ a3 required by cl. 18 (2) of fcb© said 
Order. He used the expression, ‘normal consump¬ 
tion* which is not found in cl. 18 (2) of the 
Order. This error has also not materially 
prejudiced the petitioner because he did lead 
evidence to show that he was a dealer in cloth 
and that on the particular occasion he was taking 
the cloth for a specific purpose, namely, for dis¬ 
tributing to the poor in Pancham village. 

[6] Mr. Mohapatra’s main contention is that 
the prosecution totally failed to show what 
quantity of cloth was within the ‘normal require¬ 
ments’ of the petitioner and that consequently it 
cannot be reasonably held that 113 pieces of 
handloom cloth were in excess of the petitioner’s 
normal requirements. 

[6l Clause 18 (2), Cotton Cloth and Yarn 
(Cnotml) Order, 1945, runs as follows : 

‘‘No dealer or other person not being a manufacturer 
shall save with the permission of the Textile Com¬ 
missioner at any time hold stocks of cloth or yarn in 
excess of hie normal requirements.” 

The expression 'normal requirements* has no¬ 
where been defined in the Order. But an indication 
as to what it means may be obtained from a 
scrutiny of the explanation to cl. 18 (2) which 
explains what quantity shall be deemed to be 
the nornal requirements of a person engaged in 
manufacturing ropes, tapes etc. from cloth. Again 
in cl. 13 (l) (c), (d) & (f) of the said Order the 
expression, 'personal requirements,’ is used while 
referring to a person other than a manufacturer 
or a dealer. The expression ‘dealer* has been 
defined in cl. 3 (b) a3 a person engaged in 
carrying on tbe business of selling cloth whether 
wholesaler or retailer. Clause 18 (2) applies to a 
dealer or any other person other than a manu¬ 
facturer. This seems to indicate that the expres¬ 
sion 'normal requirements’ would include the 
business requirements °f a dealer or the personal 
requirements of a person other than a dealer 
such as a private individual. Moreover ths use 
of the word ‘normal’ restricts his requirement to 
something that is regular or usual as opposed to 
his requirement for an unusual occasion. The 
Court is required to judge from the facts of each 
case whether the quantity of cloth found is in 
excess of the normal requirements. 

[7] A decision of this question i3 doubtless 
difficult because as pointed out in Peare Lai v. 
Emperor , a.i.R. (31) 1944 alb. 168 : (45 cs\ L. J. 
738) various factors have to be taken into con¬ 
sideration in deciding what the personal or 
business requirements of a person are. In the 
present case, however, it cannot by any 3 tretc 
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of imagination be said that 113 pieces of handloom 
cloth were within the normal personal require¬ 
ments of the petitioner, whatever may b9 the 
size of his family and his social status. The 
petitioner seems to have realised this difficulty and 
has therefore put forward the plea that he wanted 
to distribute those pieces of cloth to the poor at 
Panchama in fuffilmentof his religious vow. This 
plea has, however, been disbelieved by both the 
Courts. Apart from thi3 concurrent adverse find¬ 
ing, even if this plea is accepted, such a require, 
ment cannot be the normal or usual requirement 
of the petitioner. It will be an abnormal require¬ 
ment for an unusual occasion and as such outside 
the scope of the exemption contained in cl. 18 
(2) of the Order, 

[8] Mr. Mohapatra thereupon argued that the 
said 113 pieces of cloth may be within the normal 
business requirements of the petitioner as a 
dealer in view of the finding to the effect that he 
is a dealer in handloom at Narsanapeta village 
in Madras Presidency. But the normal business 
requirements of a dealer mu9t be judged with 
special reference to the place of his business and 
the place where the stock of cloth is found. If 
the said 113 pieces of cloth had been found, say, 
at Narsanapeta or in any other place where the 
petitioner usually stores his stock of cloth such 
an argument may have some weight. But how 
can it be said that 113 pieces of cloth found inside 
a motor-car on a road near the Railway Level 
Crossing at Haldiapadar village where the peti¬ 
tioner has obviously no interest can be within 
his normal business requirements? That place is 
inside the Province of Orissa where admittedly 
he is not a dealer. He has no permit either for 
p03seasion of so many pieces of cloth or permit 
to sell such cloth in the Province of Orissa as 
required by the Orissa Cotton Cloth and Yarn 
(Control) Order, 1943. It was urged on his behalf 
that though the petitioner may not be dealer 
within the meaning of the Orissa Cotton Cloth 
and Yarn (Control)'.Order, 1943, he is a dealer 
within the meaning of the Cotton and Yarn 
(Control) Order, 1945 (which is a Central Order) 
and that the fact that he had contravened the 
Orissa Order is wholly irrelevant in considering 
his normal business requirements. I am, however, 
unable to accept such a broad proposition. One of 
the several factors to be taken into consideration in 
deciding about the normal requirements of a dealer 
is the place where the stock is found. If at that 
place such a person is not a‘dealer* in accordance 
with the Provincial Law in force there this factor 
should also be taken into consideration along 
Iwith the other factors in deciding whether it can 
be reasonably held that the seized stock was 
within his normal business requirements. The 
factors against the petitioner are, firstly, the 


seizure of cloth from inside a motor-car on a road 
leading from Orissa to Madras Presidency; second, 
ly, the absence of any permit from the competent 
authority either for possession or for transport 
of the cloth; thirdly, the unbelievable explana¬ 
tion which the petitioner himself put forward to 
account for his possession of so many pieces of 
cloth; and fourthly the complete absence of any 
connecting link between the place of seizure of 
the cloth on the one hand and the place where 
the petitioner carries on his business on the other. 
Taking all these into consideration I would hold 
that in this particular case the said 113 pieces of 
cloth were not within the normal business or 
personal requirements of petitioner and that he 
has therefore contravened cl. 18 (2), Cotton Cloth 
and Yarn (Control) Order, 1915. 

[9] It is unnecessary in this petition to consider 
whether the learned lower appellate Court was 
justified iu acquitting the petitioner of the charge 
of transporting 113 pieces of cloth in contraven¬ 
tion of the Government of Orissa Notification No. 
11693 S. T. dated 23-12-1943. But we do not wish 
it to be understood that we accept as correct the 
reasons given by the learned lower appellate 
Court for acquitting the petitioner of that 
charge. 

[10] The sentence is not excessive and the revi¬ 
sion petition is accordingly dismissed. 

Panigrahi J—I agree. 

D R*R* Revision dismissed . 
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Panigrahi and Narasimham JJ. 

Bhimsen Mahapatra—Plaintiff—Appellant 
v. j Ramachandra Das and others — Defendant 
— Respondents. 


a. r . u. iso. zuo oi i'jio, jjec 
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1919, from a decision of Sub-J., Puri. D/- 10th Aueu«t 
1946. b " 


Evidence Act (1872), S. 115 Benami conveyance 
executed to perpetrate fraud — Fraud carried out— 
Real owner not to challenge title of ostensible 
owner. 

After fraud has been perpetrated no party to the 
fraud can take advantage of his own act and the real 
owner shall not be permitted to challenge the title of 
the ostensible owner if a benami conveyance was exe¬ 
cuted in order to perpetrate a fraud. [Para 6] 

Annotation : (’46-Man.) Evidences Act, S 115 

N. 20, 21. 

M. S. Rao — for Appellant. 

B. Mohapatra — for Respondents. 


Panigrahi J —This appeal arises out of a suit 
filed by the appellant for possession of 2.89 acres 
of land in Khafca 158 in Mouza Raikera. His 
case is that the suit lands which originally stood 
recorded in the name of a deity, Guru Grantha 
Saheb, were put up for sale in execution of a 
rent decree and were purchased by defendant 6, 
Padma Matha, on 26th April 1937 for Rs. 72 ; 
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that the appellant (plaintiff) purchased the same 
from defendant 6 by a registered sale-deed, 
dated 18th August 1941, for a sum of Rs. 200 
and that he was disturbed in his possession by 
defendants 1 to 5. Defendant 1 is the main con¬ 
testing defendant and defendants 2 to 5 are his 
tenants. 

[2] The ease of defendant 1 is that an ancestor 
of hi3 Mahant Saheb Ram Das, gifted .57 of acre 
in plots 275 of the suit lands to one Madhusudan 
Tripathy. But neither the said Madhusudan 
nor his son Ohintamoni paid the rent due to the 
zamindar. Defendant l’s Guru Mahant Madhab 
Das deliberately defaulted iu payment of the 
rent and induced the landlord to file a suit for 
arrears of rent. A rent suit was accordingly filed 
and in execution of the rent decree the entire 
holding measuring 2.89 acres was put up for 
sale and Mahant Madhab Das who succeeded 
Saheb Ram Das purchased the same in the name 
of defendant G, Padma Matha, who was resid¬ 
ing in the Math and who, it is said, was in 
the active confidence of Madhab Das. The point 
for decision is whether the purchase by Padma 
Matha was for the benefit of the Mahant and 
whether she was really a benamidar for the 
judgment-debtors against whom the rent decree 
was obtained. The Courts below were largely 
influenced by the fact that there wa3 some evi¬ 
dence that defendant 6, Padma Matha, wa3 
residing in the Math prior to the date of the 
sale, for about 15 to 20 years, and that sho 
wa 3 enjoying the confidence of the late Mahant 
Madhab Das. In fact defendant 1, the present 
Mahant, giving evidence as D. W. 6 deposed 
that she was the late Mahant's mistress. This 
fact appears to have coloured tho view of both 
Courts below and in appreciating the evidence 
on this point they have come to the conclusion 
that in all probability the sale in the name of 
Padma Matha was benami for the benefit of the 
late Mahant Madhab Das. 

[3] In second appeal, Mr. M. S. Rao appear¬ 
ing for the plaintiff-appellant has attached the 
funding of the Courts below as contrary to the 
evidence and the bulk of his argument centres 
round the suggestion that the evidence falls far 
short of making out a case of benami sale ; that 
this is at least consistent with the late Mahant’s 
desire to benefit defendant 6 by providing for 
her future maintenance; and that the defendant 
should not be heard to allege his own fraud 
in bringing about the rent suit and the subse- 
quent sale and should not be permitted to take 
advantage of his fraud. 

[4l It is not necessary to go into all the facts 
or discuss all the questions argued at the bar. The 
finding as to whether the sale was really benami 
or a genuine purchase by defendant 6 will be 


sufficient to dispose of this appeal. On behalf of 
the appellants it is pointed out that so far as the 
motive suggested by defendant 1 is concerned it 
i3 equivocal. The defendant alleges that Padma 
Matha was the mistress of his Guru, the late 
Madhab Das, and that as it was contrary to law 
that he himself should bid at the sale, defendant 6 
was put up a3 the ostensible purchaser. According 
to the plaintiff the object; of the Mahant Madhab 
Das was admittedly to deprive Chintamoni of his 
raiyati interest in the holding by bringing the 
properties to auction sale. To achieve thi3 object 
it was not possible for the Mahant to bid at the 
auction himself, as that would be contrary to 
the provisions of 8. 227, Orissa Tenancy Act. 
Mr. Rao’s contention is that even admitting this 
premise to be correct, defendant I shall not be 
permitted to take advantage of the sale as 
Ohintamoni had actually been defrauded of his 
property; and secondly the Mahant being the 
judgment-debtor in the suit was prohibited from 
bidding at the sale and he should not, therefore, 
be permitted to commit a fraud upon the states 
(statute?) by pleading that he was the real auc¬ 
tion-purchaser and not defendant G. It may also 
well be that the defendant's Guru, Madhab Das, 
was anxious to make some provision for the 
future maintenance of his alleged mistress and 
discovered this easy way of parting with some of 
the Math properties by bringing about the rent 
sale. This view gain3 support from the Mahant’s 
previous act, namely, the execution of a will 
on 3rd September 1934, whereby he provided 
for certain properties of the Math to be in 
the exclusive enjoyment of defendant 6 for her 
lifetime. The motive suggested for the alleged 
benami transaction has not, therefore, been suc¬ 
cessfully made out and is at least equivocal. 

[ 5 ] [After discussing further evidence his Lord- 
ships concluded a3 follows:] We still allowed 
Mr. Mohapatra to argue the case ou merits and 
satisfy us that defendant 1 had discharged the 
onus of proving that defendant 6 was only a 
name-lender and that the sale was really for the 
benefit of the Math. We are satisfied after hear¬ 
ing him that defendant 1 has failed to discharge 
that onus and hold that tho apparent owner must 
be taken to be the real owner. No single cir¬ 
cumstance brought out in evidence is unequivo¬ 
cal or is definitely in favour of the defendant 9 
case, while on the other hand, every circum- . 
stance and every consideration is equally in 
favour of the plaintiff’s case that the purchase 
by defendant 6 was a genuine transaction and 
that she was the real owner of the properties. A 
finding on this point alone would be sufficient to 
dispose of this appeal but as the other points 
have been argued at length I shall very briefly 
notice them. 
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[6] The appellant’s contention is that defen- 
dent 1*8 Guru, Madhab Das, was a party to a 
fraud, viz., to oust Chintamoni from the hold¬ 
ing by bringing about the rent sale. Defendant 
1 specifically pleads that his Guru colluded with 
his landlord and induced him to file the rent 
suit and put the holding to sale. This action on 
the part of the defendant amounted not only to 
a fraud on the statute but al3o on Chintamoni. 
The fraud was completed when the sale was 
held and the holding passed to the auction-pur¬ 
chaser and when Chintamoni launched his suit 
challenging the sale. It is well established that 
no party shall be heard to urge his own fraud 
in order to succeed before a Court, Allegans 
suam turpotudinum non est audiendus. Reli. 
ance is placed on Shiva Narain Ram v. Mt, 
Phuljharia , 62 I. 0. 402 : (A. I. r. (6 ) 1919 Pat. 
639) and Luckee Narain v. Taramoni Dossee , 
3 W. R. 92, for the position that after fraud 
has been perpetrated no party to the fraud can 
take advantage of hi3 own act and that the 
real owner shall not be permitted to challenge 
the title of the ostensible owner if a benami con¬ 
veyance was executed in order to perpetrate 
a fraud. This is a well recognized principle and 
has been applied in several Indian decisions. 

[7] Reference may also be made to Varada - 
rajulu Naidu v. Srinivasulu Naidu , 20 Mad. 
333 ; Sidlingappa v. Uirasa , 31 Bom. 405 : (9 
Bom. L. R. 642) ; Parthasarathy v. Kanda- 
swami, 46 M. L. J. 161 : (a. 1 . R. ( 10 ) 1923 Mad. 
71l) and Ramaswami v. Alamelu A?nmal, 4 G 

M. L. J. 298 : (A. I. R. (ll) 1924 Mad. C04). 

[8] I am, therefore, satisfied that the conten¬ 
tions of Mr. Rao must be upheld. These are the 
only points raised in the appeal and, in my 
judgment, both the Courts erred in drawing in¬ 
ferences from the proved facts. The judgments 
under appeal must accordingly be reversed and 
this appeal allowed with costs throught. 

Narasimham J.—I agree. 

Appeal allowed. 

*A. I. R. (37) 1950 Orissa 125 [G. N. 21.] 

FULL BENCH 

Ray C. J., Jagannadhadas and 
Narabimuam JJ. 

Sri Ramachandra Mardaray Deo — Decree- 
holder — Petitioner v. Bhalu Patnaik and 
others—Opposite Party. 

Civil Revn. Petn. Nos. 32 and 34 to 38 of 1945 
!?“ I*'}; 1 ?;??’ ftgain8t ordors of DiBt. Munsif, Aska! 

*(a) Limitation Act (1908), Art. 182 (1) — Date of 
decree, meaning of —Civil P. C. (1908), O. 20, R. 7 . 

Per Narasimham and J agannadhadas JJ. } (Ray 
C. J , contra) — The pharae ‘date of decree’ in Art. 182 
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(1) should be oonstrued with reference to O. 20, R. 7, 
Civil P. C. as the date when the judgment is pronoun¬ 
ced and not the date when the decree is actually drawn 
up and signed. Hence an application for execution 
filed more than three years from the date of judgment 
but within three years from the date of signing of the 
decree, will be barred by limitation. Where the decree 
gives the date of judgment as the date of deoree there 
can be no question of the decree-holder being in any 
way misled by the fact that it also gave tho°date on 
which it was actually signed: A. I. R. (8) 1921 P. C. 
31; A. I. R. (25) 1938 Pat. 149 and A. I. R. (20) 1933 
Cal. 239, Disting.; Case law discussed. 

[Paras 7, 15, 16, 17 and 55] 

Annotation: (’42-Com.) Limitation Act, Art. 182, 
N. 25, Pts. 1 and 2; (’44 Com.) Civil P. C., 0. 20 
R. 7, N. 2 and 3. 

(b) Interpretation of Statutes — Statutes in pari 
materia —Civil Procedure Code and Limitation Act 

Similar words and expressions occurring in two 
statutes should be given same meaning unless 
there is something repugnant in the subject or 
contex L ^ [Paras 6, 19] 

Annotation: (’44-Com.) Civil P. C.. Pro N. 7 ; 
('42-Com.) Limitation Act, Pre. N. 7, Pt. 2 

(c) Interpretation of Statutes — Marginal note— 
It does not form part of section and cannot be used 
to give a different effect to clear words in section 
where there cannot be any doubt as to ordinary 
meaning of words — But it is of some assistance 
inasmuch as it shows drift of section — It may be 
said to be assented to impliedly by the Legislature 
and its significance cannot be wholly ignored. 

[Para 6] 

Annotation: (’44-0om.) Civil P. 0., Pre N. 11. 

(d) Interpretation of Statutes—Consolidating Act. 

If a consolidation Act re-enacts, with a like context 
a word or phrase in one of the Acts consolidated which 
has received judicial interpretation, that interpretation 
will generally be applicable to the same word or phrase 
in tho consolidation Act. [Para 8] 

Annotation: (’44-Com.) Civil P. C, Pre N. 7; 
(’42-Com.) Limitation Act, N. 18 Pt 2. 

(e) Interpretation of Statutes-Statute of limi¬ 
tation—Equitable considerations are out of place— 
Limitation Act (1908), Preamble. [Paras 14, 22] 

Annotation: (’42-Com.) Limitation Act, Pre. N. 6a. 

P. V. B. Rao — for Petitioner. 

R. N. Sinha , B. K. Pal, S. K. Ray and B. M. Pat¬ 
naik— for Oppoalte-Party. 

Narafaimham J, — These six revision peti¬ 
tions are against the order of the District Mun¬ 
sif of Aska rejecting six execution petitions Nos. 
269, 271, 272, 273, 276 and 277 of 1944 on the 
ground that they were barred by limitation. 
The revision petitions were first heard by my 
Lord the Chief Justice sitting singly and he was 
pleased to refer to a larger Bench in view of the 
doubt entertained by him regarding the correct¬ 
ness of two Division Bench decisions of the 
Patna High Court reported in Banwari Narain 
v. Ramhari Narain , a. i. r. (29) 1942 Pat. 335: 
(197 I. c. 217) and Mohammad Sadique Mian 
v. Mahabir Sao, a. i. k. (29) 1912 Pat. no : 

(21 Pat. 366). 
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[2] The material fact3 which are not in dis- 
pate are as follows: Execution Petn. no. 269 of 
44 arose out of a Small Cause Court suit which 
was disposed of on 1st August 1944 and the re. 
maining five execution petitions arose out of 
Small Cause Court suits which were disposed of 
on S:h August 1941. In all those suits, the decrees 
were actually drawn up and signed by the Mun- 
sif on 21st August 1941, and the decrees not only 
bore the dates on which the suit3 were disposed 
of (1st or 8th August as the case maybe) but also 
the date on which they were actually signed 
(2l3fc August 1941). The decree.holder is thesame 
in ali the execution petitions which were filed 
on 21st August 1944. By virtue of Art. 182, Limi- 
tation Act, the execution petitions appear prima 
facie to bs time-barred. But the decree holder’s 
main contention ie that in all the six cases the 
decrees were formally drawn up and signed by 
the Court only on 2L3t August 1941 and that 
consequently limitation should run from that 
date and not from the date which the decrees 
bear. The whole question therefore turns on the 
construction of the expression ‘date of decree’ 
occurring in cl. (l) of Art. 182, Limitation Aot. 
The lower Court relied on o. 20 , R. 7, Civil P. C. 
and held that the expression ‘date of decree* 
meant the date which the decrees bore and that 
inasmuch as under the aforesaid provision of the 
Civil Procadure Code the decree was required to 
bear the date of the judgment and not the date 
on which it was actually drawn up and signed, 
the former date alone should be taken to be the 
date of decree for the purpose of Art. 182, Limi¬ 
tation Act also. 

[3] The expression ; date of decree’ occurs in 
several provisions of the Civil Procedure Code 
such a3 Ss. 34, 48 (l).(a), proviso (b) to S. 51, o. 21, 
R. 11 (2) (c), O. 21, R. 22 (l) (a) and O. 45, R. 7. 
Order 20, R. 7 runs as follows: 

“Date of decree. — The decree shall bear date the 
daj on which the judgment was pronounced and, when 
the Judge has satisfied himself that the decree'has 
been drawn up in accordance with the judgment he 
shall sign the decree.” 

Tnough the expression 'date of decree’ has no¬ 
where been defined in the ordinary way in the 
Civil Procedure Code, there seems to bo a un¬ 
animity amongst all the High Courts of India 
as well as the Privy Council that by virtue of 
O. 20, R. 7 the date o» decree means the date on 
which the judgment is pronounced ana not the 
dat- on which the decree is formally drawn up 
and Signed. In the Indian Limitation Act also, 
the expression ‘date of decree* occurs in several 
Articles such as Arts. 152 156. 161 , 162 , 164 , 169 , 

170, 173, 175 and 182 etc. and there is no defini¬ 
tion of that expression. But almost all the High 
Courts seem to be unanimous that even in the 
Limitation Act the expression ‘date of decree’ 
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should be given the same meaning as indicated 
in o. 20, R. 7, Civil P. C. So far a 3 Arts. 152, 
156 and other Arfciole3 dealing with limitation 
for appeals* reviews, etc. were concerned, a 
direct decision of the question was not really 
necessary inasmuch as by relying on S. 12, Limi. 
tation Act the interval between the date of 
judgment and the date of decree oould always 
excluded. But for the purpose of Art. 182, how- 
ever, s. 12, Limitation Act will be of no avail 
and our attention has not been invited to any 
decision of any High Court in India or of the 
Privy Council in which it was held that for the 
purpose of Art. 182 the expression ‘date of decree’ 
should be construed as meaning the date on 
which the decree was actually signed. The pefci- 
tioner s Advocate Mr. P. V. B. Rao was fully 
aware of his up-hill task in view of the unani¬ 
mity of decisions against him. But he pressed 
for a full consideration of the entire question 
and relied mainly on some observations of the 
Privy Council in Bameshwar Singh v. Home - 
sivar Singh , a. I. R. (8) 1921 P. c. 3L : (48 I. A. 
17). 

[4] Mr. P. V. B. Rao’s arguments may be 
summed up thus: (i) Ordinarily the date of do¬ 
cument is the date on which it is drawn up and 
signed by the parties and by parity of reasoning 
the date of decree must mean the date on which 
the decree is drawn up and signed. There is no 
speoial reason a3 to why this ordinary gram- 
matical meaning should not be given to that 
expression in Art. 1S2. In any case, the delay 
between the date of pronouncing the judgment 
and the date of the drawing up and signing of 
the decree is due to the laohe3 of the Court and 
the decree holder should not be penalised for 
the act of the Court, (ii) To give an extreme 
case, if the Court take? three years to draw up 
and sign a formal decree after pronouncing the 
judgments will be grossly unfair to take the date 
of the judgment as the date of the decree and thu3 
deprive the decree-holder of hi3 right to execute 
the decree at all. (iii) When questioned as to what 
wa3 the intention of the Legislature in making 
O. 20, R 7, Civil P. C., he urged that the said 
rule may merely refer to the contents of a de¬ 
cree and may indicate that so far as substantive 
rights as between the decree-holder and the 
judgment-debtor are concerned the relevant date 
13 the date of judgment but as regards limitation 
which is procedural law, the principle of O. 20, 
R.7 should not be applied, (iv) He further urged 
that O. 20, R. 7 being in Sch. l, Civil P. C., was 
liable to amendment by any High Court where¬ 
as the provisions of the Indian Limitation Act 
could be amended only by an Act of the ap¬ 
propriate Legislature. Consequently an artificial 
construction Bhould not be put on an expression 
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occurring 4 in the Limitation Act by making said o. 20 are carefully scrutinised it will be 


it dependent on the meaning given to an identi- 
oal expression occurring in Soh. i, Civil P. C., 
and thereby enable High Courts to amend the 
law of limitation thus indirectly permitting them 
to do what they have no authority to do direct¬ 
ly. 

[5] The whole question turn3 on the construc¬ 
tion of the expression ‘date of decree* occurring 
in cl. (l) of Art. 182, Limitation Act. It is true 
that the words in the Limitation Act should be 
given their natural grammatical meaning and 
equitable considerations are wholly out of place, 
Nagendra Nath v. Suresh Chandra, a.i.r. (19) 
1932 p. o. 165: (60 Oal. l P. c.). But can it be said 
that the plain grammatical meaning of the ex¬ 
pression ‘date of decree* is the date on which it 
is actually drawn up and signed? On the other 
hand, the grammatical meaning of the expression 
‘date of a document* seems to be the date which 
the document actually bears. The only date 
which a decree is required to bear is the date of 
the judgment by virtue of o. 20, R. 7 read with 
App D, Civil P, C. Doubtless in these decrees 
the dates on which the Munsif signed the deorees 
were also put but these were not statutorily re¬ 
quired to be given either by the provisions of 
the Civil Procedure Code or by the Civil Rules 
of Practice and Circular Orders of the High 
Court of Madras which were in force at Aska at 
the time of the drawing up of the decrees. But 
why should the ordinary meaning of the ‘date 
of a document’ be departed from merely because 
the Court inserted in the document additional 

parfcroulars which it was not statutorily required 
to do? 

[6] It i3 oonceded that the Civil Procedure 
Code and the Indian Limitation Act are statutes 
in pari materia and following the dictum of 
Lord Mansfield in Rex v. Loxdale the two eta- 
tutes are to be “taken and construed together as 
one system as explanatory of each other.” Simi¬ 
lar words and expressions occurring in the two 
statutes should be given the same meaning un¬ 
less there is something repugnant in the subject 
or context: Triheni Prasad v. Ramasray Pra¬ 
sad, (a.i.r. (18) 1931 pat. 241: (10 pat. 670 P. B.) 
and Durag Pal v. Pancham Singh , A.I.R. (26) 
1939 ALL. 403: (I. L. R. (1939) ALL. 647 F. B.), 
following the observations of the Privy Council 
in Phoolbas Koonwar v. Lalla Jogeshur 
Sakoy, i cal. 226 : (3 1 . a. 7 (p. c.)). In 
the Civil Procedure Code though the expres¬ 
sion date of decree’ bas not been expressly 
defined, o. 20, R. 7 makes it absolutely clear 
that the only date which a decree shall bear 
is the date on which the judgment is pro¬ 
nounced and not the date on which the decree is 
drawn up and signed. If the provisions of the 


noticed that though while dealing with judg¬ 
ments R. 3 expressly says that the judgment 
shall be dated and signed at the time of pro¬ 
nouncing it, R. 7 while requiring the Judge to 
sign the decree does not say that he shall give 
the date also on that day. The marginal note or 
heading to R. 7 is ‘date of decree.’ It was argued 
on the basis of the Privy Council decision re¬ 
ported in Thakurain Balraj Kunivar v. Jagat- 
pal Suigh , 31 I. A. 132 : (26 ALL. 393 P. 0.), 
that the marginal note cannot be referred to for 
the purpose of construing the Act. It is well 
established that the marginal note or heading 
cannot be used “to give a different effeofc to clear 
words in the section where there cannot be any 
doubt as to the ordinary meaning of the words” 
R . v. Surrey (North Eastern Area Assessment 
Committee), 1947-2 ALL e. r. 276: (177 L. T. 441). 
But as pointed out by Collins M. R. in Fletche t 
v. Birkenhead Corporation , 1907-1 K B. 205 at 
p. 213: (76 L. J. K. B. 218). 

“the headings of a statute can be usefully referred to 
to determine the sense of any doubtful expression in a 
section ranged under that heading. ” 

Similarly in Bushell v. Hammond , (1904) 73 
L. J. K. B. 1005: (1901-2 K. B. 668) it waa obser- 
ved”: 

‘the side-note although it forms no part of the sec¬ 
tion is of some assistance inasmuoh a3 it shows the 
drift of the section.” 

This principle has been followed in India in 
several decisions. For instance, in Emperor v. 
Esmail, 67 Bom. 537: (a. i. r. (20) 1933 Bom. 
417: 34 Or. L. J. 1239 F.B.) the marginal note to 
8 . 361, Penal Code was used in construing 8. 363, 
Penal Code. Similarly, in Secy, of State v. Bom- 
bay Municipality (no. i), 59 Bom. 681: (a. I. R. 
(22) 1935 Bom. 847) the marginal note to S. 84, 
Government of India Act, 1915, was looked into 
in order to see the general trend of that section. 
In Ram Saran v. Bhagwat Prasad, 51 all. 

411: (a. i. R. (16) 1929 ALL. 53 F. B.) there is an 
exhaustive discussion about the importance to be 
attached to marginal notes inserted in a statute 
with the assent and the authority of the Lsgis- 
lature and with respect I would agree with the 
reasonings given there. In India though mar¬ 
ginal notes do not form part of the statute they 
are inserted by the draftsman at the time of 
drafting the bill and are seen and sometimes 
commented upon by the Legilature during the 
passage of the Bill. As pointed out in the 
aforesaid Allahabad decision marginal notes in 
India may be said to be assented to impliedly 
by the Legislature and their significance cannot 
be wholly ignored. The expression ‘date of decree’ 
occurs in the marginal note to 0. 20, R, 7, and 
the same expression occurs in several other pro¬ 
visions of the Civil P. C. already cited. It is ob- 
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vious that the expression should be given the 
same meaning throughout the Code and conse¬ 
quently it will be idle to contend that the date 
of decree is understood in the Civil P. C., in any 
sense other than that expressly provided for the 
same in R. 7 . Mr. Rao’s argument that R. 7, 
should be taken as merely descriptive of the 
contents of a decree is not convincing because if 
the Legislature thought of merely specifying the 
contents of a decree that would have surely 
included the provisions of R, 7, in R. 6, itself 
which expressly deals with the contents of a 
decree. Where was the necessity for making a 
separate rule on the subject and giving the mar¬ 
ginal beading ‘date of decree? 7 Again if, as con¬ 
ceded by Mr. Rao, R. 7, fixes the date of the 
judgment as the relevant date from which the 
Bubstantive rights between the decree holder and 
the judgment-debtor are regulated there seems 
to be no reason why the right of the decree-hol- 
der to execute his decree should also be not 
determined by the same date. If the decree-hol¬ 
der’s substantive rights accrue from the date of 
the judgment by virtue of o. 20, R. 7, disabili- 
ties arising out of the non-exercise of his rights 
must also count from that date. 

[7] There are two observations of the Privy 
Council regarding the construction of the expres¬ 
sion ‘date of decree* which I think are conclusive 
as to what those words mean in the Civil P. C. 
In The Owners of ‘Brenhilda v. B.I. S. N. Co. t 

7 oal. 547 : (8 I. a. 169 P. c.) their Lordships 
pointed out 

“their Lordships therefore think that the date of the 
decree did not mean the date on which the decree was 
reduced to writing and signed by the Court but the date 
on which the High Court delivered their judgment and 
expressed what the decree'was.” 

Mr. Rao tried to distinguish this case on the gro¬ 
und that it referred to the construction of R. 35 
of the Rules and Regulations made during the 
time of King William IV and that at that time 
there was no provision for annexing a copy of 
the decree to the petition of appeal as required 
by the Civil P. C. But this distinguishing feature 
does not in any way detract from the force of 
the observations made by their Lordships as 
regards the date of the decree. In another Privy 
Council decision reported in Mungnirawi v. 
Gursahai , 16 I. A. 195 at p. 200 : (17 cal. 347 
P. c,) their Lordships observed : 

“When a man obtains an order for a certificate he 
does in substance comply with the terms of this Act in 
the same way as when a person has the judgment of 
the Court that be shall have a decree in his suit it may 
be 6aid that he then obtains his decreo. The decree 

when it is drawn up afterwards relates back to that 
time.” 

The Oweners of Brenhilda v, B. I. S. A 7 . Co,, 

7 Cal, 647: (8 I. A. 3 69 P. c.) has been subse¬ 
quently followed in UarendraLal v. Sm. Bari 
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Dasi, 14 o. w. N. 420: (5 I. c. 844) in construing 
the expression ‘date of decree* occurring in O. 45 , 
R. 7, Civil P. 0. In a Pull Bench decision of tho 
Patna High Court reported in Lachmeswar Bra* 
sad v. Girdhari Lai , A 1 . r. ( 26 ) 1939 Pat. 667; 
(19 pat. 123 f.b.) the same construction has been 
applied while interpreting that rule. Relying 
therefore on the marginal note to R. 7 of o. 20, 
the complete absence of any statutory provision 
requiring the Judge to put in the decree the date 
on which he signs the same and the decisions 
mentioned above I have no hesitation in holding 
that throughout the Civil P. 0., the expression 
date of decree* means the date on which the 
judgment was pronounced. 

[8] Is there any justihcafcion for putting a 
different construction on the said expression in 
the Limitation act which is in pari materia 
with the Civil P. C.? I see none. Both the statu¬ 
tes wore repealed and re-enacted several times 
after making substantial amendments and the 
two statutes now in force were passed in the 
year 1908 within a few months of each other. 
The expression ‘date of decree’ remained the 
same from the time of the earliest Act till the 
present day. Prior to 1908, the said expression 
'date of decree’ had been given the special mean¬ 
ing indicated by O. 20 , R. 7, by High Courts 
while construing the relevant provisions of the 
Limitation Act. See Golam Gaffar v. Gcljan 
Bibi, 25 CAL. 109, Bani Madhub v. MatunQini 
Dassi, 13 cal. 104 F. B , and Ajzul Bossain v 0 
Mt. Umda Bibi, 1 C. w. N. 93. As pointed out in 
Maxwell's Interpretation of Statutes , (9fcb Edi¬ 
tion at page 27), if a Consolidation Act re-enacte, 
with a like context a word or phrase in one of the 
Acts consolidated which has received judicial 
interpretation, that interpretation will generally 
be applicable to the same word or phrase in the 
Consolidation Act. The Limitation Act of 1908 
is partly a consolidating statute, as indicated in 
its preamble and the Legislature may be pre¬ 
sumed to be fully aware of this construction 
given by the High Courts and yet it did not think 
it necessary to make any change in the expres¬ 
sion ‘date of decree’. If the Legislature wanted 
to make it clear that in Art. 182 the relevant date 
was the date of the signing of the decree it would 
not have adopted the same expression as that 
used in the old Limitation Act of 1877 (XV [16 1 of 
1877). 

[9] It will be instructive to compare the pro¬ 
visions of the proviso to s. 23, Registration 
Act, 190S, which says that, a decree shall not be 
accepted for registration unless it is presented 
within four months from the date on which 
it was made. Column 2 of Art. 182, prescribes a 
special period of limitation for the execution of 
decrees which are registered. The Indian Limb 
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fcafcion Act came into force on 7th August 1908 
and the Indian Registration Act came into force 
on 18th December 1908. The Legislature took 
Bpecial care to refer to the date on which a decree 
was made in the proviso to S. 23, Registration 
Act whereas in the Limitation Act they merely 
used the expression ‘date of decree’ though that 
expression had been given a special meaning by 
several previous judicial decision. The reason¬ 
able inference is that the Legislature intended 
that the interpretation put by the previous judi¬ 
cial decision Bhould continue in the Limitation 
Act, whereas in the Registration Act, the relevant 
date should be the date on which the decree was 
actually drawn up and signed. It i3 true that the 
Registration Act is not in pari materia with the 
Limitation Act and the provisions of former Act 
should not ordinarily be used in construing the 
Limitation Act. But the proviso to s. 23, Regia, 
tration Act stands on a different footing inasmuch 
as it refers to the special period of limitation for 
registering decrees and it has direct connection 
with Art. 182, Limitation Act which provides a 
special period of limitation for execution of dec¬ 
rees which are registered. Considering the short 
interval between the passing of the two Acts, it 
is not likely that the Legislature would have 
used different expression in the two Acts without 
a definite purpose. 

[10] It is also significant that though by 
virtue of s. 12, read with 8. 6, Limitation Act any 
hardship that may be caused by the delay in the 
drawing up of a decree can, 30 far as appeals, 
reviews and certain class of applications are 
concerned be remedied, no special provision has 
been made for relaxing the stringent provisions 
of Art. 182, relating to execution of decrees. Per¬ 
haps the reason for this may be that the period 
of limitation for appeals and reviews eto., is very 
brief being a matter of few months only and any 
delay in the drawing up of a decree may cause 
genuine hardship in several instances. But, for 
execution of decrees, the period of limitation is 
three years and it will be fantastic to say that a 
Court would delay for such a length of time in 
drawing up a decree after writing out the judg. 
ment. A party must know on the date of the 
judgment itself that limitation for the execution 
of the decree would run from that date. If he 
notices any unconscionable delay on the part of 
the Court in drawing up the decree, he can always 
remind the Court to expedite its action. 

[11 ] The principle that the decree-holder 
should not be penalised for the delay caused by 
the action of the Court on which Mr, Rao has 
relied docs not help him very much. The maxim 
actus curiae neminem gravabit seems to be the 
principle underlying O. 20. R. 7, Civil P. C., 
itself. Once a judgment is pronounced the draw- 
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ing up of the decree is a matter within the 
powers of the Court and the parties should not 
be prejudiced so far as their rights are concerned 
by any delay caused by the Court. Therefore, 
the Legislature made expre33 provision directing 
that the decree shall bear the date of the judg¬ 
ment so that the rights of the parties may be 
regulated from that date. If the rights and lia¬ 
bilities of the decree-holder and judgment-deb¬ 
tor are thu3 to be regulated from the date of the 
judgment there ia no reason a3 to why the 
judgment-debtor should lose a valuable right 
which accrues to him due to the non-executabi. 
lity of a decree caused by the lapse of time from 
the date of the judgment. In other words why 
should the delay of the Court in drawing up the 
decree favour the decree-holdor by extending the 
law of limitation and prejudice the rights of the 
judgment-debtor? It will be illogical to say that 
though the decree- holder’s substantive rights 
should commence from the date of the judgment 
because the delay on the part of the Court should 
not prejudice his rights, he should at the same 
time be relieved of any disability arising from 
his omission to exercise his rights from that 
date. 

[12] The argument that O. 50, h. 7 Civil 
P. C. is liable to amendment by a High Court 

• whereas the Limitation Act can be amended only 
by the Legislature and that consequently an ex. 
pression which is subject to amendment by 
another authority should not be given the same 
interpretation in the Limitation Act does not 
appeal to me. The plain fact is that O. 20 , R. 7, 
evGn now remains as it was when the Legisla¬ 
ture enacted it as part of the Civil P. C., in 1908. 
Similarly Art. 182, Limitation Act also remains 
as before (except for some minor amendments) 
from 1908. The words of a statute should 
generally be understood in the sense which they 
bore when it was passed. (Maxwell’s Interpreta- 
tion of Statutes, Edn. 9, p. 62). Merely because 
another authority has been conferred power by 
the very Legislature to amend O. 20, R. 7 if 
cannot be said that the expressions occurring in 
scb. i to the Civil Procedure Code should not 
be used for construing the same expressions 
occurring in the Limitation Act. 

[13] Next I take up Rameshwar Singh v. 
Homeshwar Singh , A.I R. (8) 1921 p. c. 31 : (46 
I. A. 17) which seems to be the main strength of 
the petitioner’s case. The material facts of that 
case are as follows : A decree was passed against 
one Ekradeshwar on 27th July 1906 for a certain 
sum but he was not made personally liable for 
the 3ame. The decree further declared that the 
decretal amount was to be realised by the sale 
of the property belonging to one Janeswar and 
left in Ekradeshwar’s possession. The decree 
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did not make any portion of the property of 
Janeshwar which was in the possession of any 
one else liable for the decree. Bat since April 
1906, the property of Janeshwar was in the pos¬ 
session of hi3 widow and Ekradeshwar obtained 
possession of that property only in December 
1914 after separate litigation with the widow of 
Janeshwar. The Privy Council held that the 
decree of 27th July 1906 became executable only 
in December 1914 when Ekradeshwar obtained 
possession of Janeshwar's property and that 
limitation should run from that date and not 
from the date of the decree. Their Lordships 
observed : 

“They are of opinion that in order to make the pro¬ 
visions of the Limitation Act apply, the decree sought 
to be enforced must have been in such a form as to 
render it capable in the circumstances of being 
enforced.” 

From the aforesaid observation, it was argued 
that the date of decree for the purpose of 
Art. 1S2 should be the date on which the decree 
became capable of execution and that as no 
application for execution of a decree can be 
filed unless a copy of the decree is along with it 
[see Rr. 142 and 143 of the Madras Civil Rules 
of Practice and Circular Orders) the deoree was 
incapable of execution till the date of the sign¬ 
ing of the decree. The aforesaid Privy Council 
decision is clearly distinguishable. The contents 
of the decree of 1906 referred to therein indicate 
that the decree was in the nature of a conditional 
decree in the sense that it referred to properties 
which at the time of passing the decree were 
not in the possession of the judgment-debtor. 
The decree was made applicable only to those 
properties when they came into judgment- 
debtor’s possession. Therefore, there was full 
justification for construing the expression 'date 
of decree” to be the date on which the decree 
became capable of execution. But no such con¬ 
sideration can arise in the present case nor can 
that decision be taken as authority for the wide 
proposition that the date of decree in Art. 182 
must mean the date on which the decree was 
signed in all ca3e3. 

[14] Under R. 142 of the Civil Rules of Prac¬ 
tice and Circular Orders of Madras High Court 
which were in force at Aska in 1941, every 
petition for execution was required to be ac¬ 
companied by a copy of the decree and if there 
was no such copy the execution petition was 
liable to be rejected. On the basis of these rules 
it was urged that the date on which the decree- 
holder was in a position to comply with the 
rules should be the relevant date for the purpose 
of limitation and that so long as the Court had 
not drawn up the decree the decree-holder was 
not in a positbn to apply for execution and 
imitation should not therefore run against him. 
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Equitable considerations are however out of 
place in construing the Indian Limitation Aot 
and however hard the case may be, one cannot] 
depart from the well established construction or 
the expression ‘date of decree’ as made by almost 
all the High Courts. Mr, Rao drew our attention 
to an old case reported in Madan Mohan v. 
Nobin Kishore t 3 c. L. j. 291, where while con¬ 
struing s. 90, old T. P. Act (corresponding to 
O. 34, R. 6, Civil P. C.), it was held that for the 
purpose of limitation the date on which the 
decree wa3 formally drawn up under that section 
should count and not the date on which the 
order wa3 passed for recovery of the decretal 
amount from the judgment-debtor. This case 
however is clearly distinguishable. Section 90 
of the old T. P. Act does not refer to the prono¬ 
uncing of judgment first and the drawing up of 
a decree later. It only refers to the passing of 
a decree under some circumstances. On the 
facts of that case, the learned Judges held that 
the first order would not amount to the passing 
of a decree as required by the said section. That 
dicision cannot therefore be given a wider 
significance than was warranted by the facts of 
that case. 

[16] Lastly comes the question as to whether 
the petitioner can reasonably urge that he was 
misled by the fact in the decrees the Court gave/ 
the dates on which the decrees were actually! 
signed (2L8*4l). This point has been fully dis¬ 
cussed by the learned Munsif and he has correctly 
distinguished this case from Kali Prasad v. 
Mt. Bibi Aziz Fatma , a.i.r. (25) 1938 Pat. 149 : 
(l74 I. c. 397) and Nalini Kanta v. Kamaraddi x 
A. I. R (20) 1933 cal. 239 : (141 I. C. 114). I 
entirely agree with his reasonings. There can 
be no question of the decree-holder being in 
any way misled because the Court gave the 
date of the judgment in every case as the date 
of the decree and the mere fact that it gave 
some more information than was required by 
O. 20, R. 7, cannot be held to justify the infer¬ 
ence that the petitioner was in any way misled. 

[16] I would therefore agree with the lower j 
Court and hold that the execution petitions are 
barred by limitation. 

[17] Jagannadhadas J. — I agree with 
my learned brother J. Narasimham that the 
phrase ‘date of decree’ in Art. 182, cl. (l), Limi¬ 
tation Act should bo construed with reference to 
O. 20, R. 7 as the date when the judgment is 
pronounced and not the date when the decree 
following on the judgment is actually drawn up 
and signed and that accordingly these revisions 
should be dismissed with costs. 

[18] The basis of the argument for the peti¬ 
tioner is the assumption that there is in fact 
no decree in existence until the decree is actually 
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drawn up and signed and that the date of the 
decree in its normal sense must mean the date 
when the decree is authenticated by the Judge 
putting his signature on it. The definition of the 
word "decree” as constrasted with the word 
"judgment” in S. 2, Civil P. C. as also the pro- 
* visions of 0. 20, Rr. 8, 4, 5, 6, and 7 are relied 
on in this connection. It is pointed out that a 
judgment is merely a statement of the grounds 
of the decree, while the decree is the “formal” 
expression of the adjudication and it is said that 
inasmuch as the form of the decree has to 
comply with the requirements of O. 20, Rr. 6 and 
7 , there is in fact no decree in existence until 
that form is complied with by the actual drafting 
of the decree and the signature of the Judge is 
put thereon. It is also pointed out that under 
Rr. 7,8 and 9 of chap. 6, Part I of the General 
Rules and Circular Orders of the Patna High 
Court, which continue to be in force in this 
Court, notice has to be given after the draft of 
the decree is prepared and it is after the Judge 
satisfies himself that the draft is correct and is 
in acoordanca with the judgment, that he has to 
sign it and that the Circular Orders specifically 
provide for his putting down the date when he 
signs. It is further argued that the legislature 
would not have contemplated the date of the 
judgment itself as the starting point of limita¬ 
tion for execution when the very decree that is 
to be the foundation of the execution had not 
come into existence and is not available to the 
decree-holder for his reference to ascertain his 
exact liability. It is also pointed out that the 
Madras Civil Rules of Practice which govern 

these particular execution applications now under 
consideration require a copy of the decree to be 
filed along with the execution application. It is 
also said, on the authority of Rameshwar Singh 
v. Homeshwar Singh , A. I. R (8) 1921 P. c. 31 : 
(48 I. A. 17), that iu order to make the provisions 
of the Indian Limitation Act applicable, the decree 
sought to be enforced, must have been in such a 
form a 3 to render it capable in the circumstan¬ 
ces, of being enforced. 

[19] Having given my best consideration to 
the above arguments, it appears to me that the 
whole of the above lino of reasoning is totally 
H inadmissible. The decision of the question turns 
upon what is the exact sense of the phrase “date 
of decree” as used in Art. 182, Limitation Act. 
If the meaning is reasonably clear on a consi¬ 
deration of the Act itself and the allied provi¬ 
sions, it is not permissible to introduce other 
considerations on any theory of beneficiont cons, 
truction. There can bo no doubt that at least so 
far as the Civil Procedure Code is concerned, 
the phrase “date of the decree” wherever it oc¬ 
curs in the Code must mean only the date of the 


judgment as provided in o. 20, R. 7. It would 
follow that the rights and liabilities of the decree- 
holder, in so far a3 they depend upon the ex¬ 
press provisions of the Civil Procedure Code, 
spring up the very moment that the judgment is 
pronounced. Under S. 33, Civil P. C., after a 
case has been heard, the Court shall pronounce 
the judgment and on such judgment, the deoree 
shall follow. There is no indication of the con¬ 
templation of any time-lag between the judgment 
and the decree. The pronouncement of the judg¬ 
ment and the passing of the decree are accor¬ 
dingly simultaneous. Under o. 20, R. ll,sub-r. (l), 
if the decree is one for payment of money, a 
Court may, on the oral application of the de¬ 
cree-holder, at the time of the passing of the de- 
cree, order immediate execution thereof by the 
arrest of the judgment-debtor, if he is within the 
precincts of the Court. It may be noticed that 
this may be done even prior to the preparation 
of the warrant, let alone the preparation of the 
decree, and the mention of the arrest, if the 
judgment-debtor is within the precincts of the 
Court, makes it reasonably clear that this has 
reference to the time when the judgment itself is 
pronounced when it may be normally expected 
that the judgment-uebtor was likely to be pre¬ 
sent. Under 9. 3i the interest payable on any 
money that will be payable under a decree 
has reference to the date of the decree. Under 
O. 20, R. 12, sub-r. (3) the decree-holder’s right 
to obtain mesne profits in a decree for posses¬ 
sion cannot enure beyond th9 expiration of 
three years from the date of the decree. It would 
be surprising if the right of the decree-holder to 
the interest under s. 34 is to be denied to him 
until the deoree is actually drafted or his right 
to obtain mesne profits can be prolonged beyond 
three years after the judgment, if he can manage 
to get the drafting of the decree delayed for 
some months or years. There can, therefore, be 
no doubt that in so far as any rights and liabi¬ 
lities of the decree-holder or the judgment-debtor 
are specifically provided for in the Civil Proce¬ 
dure Code itself', the date of the decree is the 
date of the pronouncement of the judgment and 
this is what, in terms, is provided for by 0. 20, 
R. 7. I am unable to understand the argument 
that the only effect of o. 20, R 7 is to provide 
that in the matter of substantive rights and liabi¬ 
lities, the decree i3 to relate back to the date of 
the judgment, as for instance in o. 20, R. 12 and 
s. 34, but not as regards the right to apply for 
execution which is concerned with procedure. 

[19 a] The Civil Procedure Code itself furni¬ 
shes an answer to thi3 contention. A reference 
to S 48, Civil P. C., to my mind is definitely 
clinching. That section provides for an absolute 
prohibition against an execution being ordered 
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on the application for execution presented after 
the expiration of 12 years from the date of the 
decree sought to be executed. It cannot be dis¬ 
puted that the pharse “date of the decree” in 
this section must be construed with reference to 

O. 20, R. 7 . This clearly shows that according 
to the scheme of the Civil Procedure Code, not 
merely the so-called substantive rights and liabi¬ 
lities of the decree-holder, but also his right to 
apply for execution itself is one that is depen¬ 
dent on the date of the decree as prescribed in 
the Code itself. It mu3t, therefore, follow that 
this is so under the Limitation Act also. It is 
well established that the starting point of limi¬ 
tation under column 3 of any article of the 
ijimitation Act is the point of time when the 
right to apply accrues. To construe the words 

the date of the decree” in the Limitation Act 
as indicating something different from what the 
various provisions of the Civil Procedure Code 
clearly imply and indicate and in particular 
what S. - 18 , Civil P. C., specifies would bo to in¬ 
troduce disharmony in the working of the pro¬ 
visions of the Civil Procedure Code and the 
provisions of the Limitation Act relating to execu¬ 
tion. As pointed out by my learned brother 
jNarasimham J.,the Code of Civil Procedure and 
,the Limitation Act are Acts, in pari materia 
and are, therefore, to be construed together. It 
appears to mo also that the argument based 
upon the assumption that since a decree is by 
definition a “formal expression of adjudication,” 
there is no decree at all until the decree is 
actually drafted, is not correct. Under Ss. 93 
and 97, Civil P. C., an appeal lies from a decree 
passed by a Court. Can it possibly be contended 
that the right of the unsuccessful party to take 
up an appeal to the appellate Court arises not 
at the moment when the decree is passed, that 
is when the judgment is delivered, but only- 
after the decree is formally drafted? This ques¬ 
tion has arisen in various cases and it has been 
held in Kamini Debt v. Promotho Nath , A. 1 . R. 
( 2 ) 1915 cal. 272: (27 I. c. 317) and Manohar Lai 
v. Nanakchand, A. 1 . r. (6) 1919 Lab. 53: (66 

P. R. 1919) that the mere omission on th 9 part 
of the Court to embody the effect of its deci¬ 
sion in a decree in the prescribed form does 
not negative the right of tbe party affected 
to prefer an appeal. In Bhup Tndar v. Bijai 
Bahadur 23 all. 152 : (27 1 . a. 209 p. c.), the 
Privy Council while noticing the definition of the 
word “decree” given in the Civil Procedure Code 
as a formal expression of adjudiction, held that 
a mere decision of the Court determining the 
extent of the period for which the judgment- 
debtor was liable to pay mesne profits to the 
decree-holder was a decree within the meaning 
of the Code. The Privy Council point out that 


“ it (the order) is equally final in its effect 
and as such equally open to appeal. ” It is 
clear that the stress has been (laid ?) on the fact 
that the order was a decision which conclusively 
determined the rights of parties and not on its 
being embodied in a formal decree. In Mungui m 
ram v. Gur&ahai , 16 1 . a. 195 : (17 Cal. 347 p.C.) 
the Privy Council treated a mere order for the 
issue of a certificate under Act XL [40] of 1858 
as in itself a certificate though no formal certi- 
ficate bad been issued and in so holding, applied 
the analogy of a person obtaining a judgment in 
Court being treated as one having obtained the 
decree itself though the decree itself is drawn 
up afterwards. The Privy Council case in The 
Oweners of 1 Brenhilda ’ v. B. I. S. N. t Go., 

7 cal. 547 at p. 551 : (8 I. a. 159 P. c.) is very 
instructive on this matter, and it says as follows : 

‘‘Their Lordships, therefore, think that the date of 
the decree did not mean tbe dato on which the decree 
was reduced to writing and signed by the Court, but 
the date on which the High Court delivered their 
judgment and expressed what the decree was.” 

This olearly indicates that in their Lordships 1 
view, on the delivery or pronouncement of the 
judgment the decree itself is expressed. In fact, 
it i3 usually the practice that the Court after 
pronouncing its judgment in terms also states 
what the exact effect of that judgment is on the 
rights of the parties and gives specihs directions 
as to the relief that it grants. In this sense the 
mandatory provision of S. 33, Civil P. C., that 
on the pronouncement of the judgment, a decree 
shall follow is as a matter of fact, carried out 
in everyday practice by immediate and simuf- 
taneous pronouncement of the relief granted. 

V\ hat usually is known as a “judgment” appears 
technically to be a combination of the judgment 
and the decree as understood in the definition of 
the words “ judgment” and “decree” in S. 2. It 
appears to me, therefore, that the phrase “formal 
expression of adjudication ” in the definition of 
the word “decree” in S. 2, Civil P. C., ha 3 nc 
reference to the formalities a3 prescribed in O. 20, 
but is in contradistinction to a judgment which 
is a mere statement of grounds of the decision 
and that it has reference not necessarily to the 
formaidrafting but to tbe formal pronouncement 
of the effect of adjudication by way of granting 
of relief. It appears to me, therefore, that argu¬ 
ment that has been built up by emphasising 
that the decree is a formal expression is un¬ 
warranted. I think the argument is due to a 
confusion between a formal expression a3 oppos¬ 
ed to a mere statement of the grounds of the 
decision and a document drafted in accordance 
with the precribed form. Tbe Code does not 
define the decree a3 being the latter. 

[20] As regards the support for the petitioner’s 
argument sought to be derived from the dictum 
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of the Privy Council in Rameskwarsingk v. 


Homeshwarsingh , A. I. R. (8) 1921 P. 0. 31: (48 
I. A. 17), I am satisfied that it cannot be invok¬ 
ed so as to import into the consideration of the 
words “ date of the decree ” something different 
from what a comprehensive consideration of 
the provisions of the Civil P. C., and the Limi¬ 
tation Act leads to. As pointed out by my 
learned brother Narasimham J., the decree in 
Rameshwarsingh v. Homeshwar singh, A I. R. 
(8) 1921 p. C. 31 : (48 I. A. 17), is in the nature 
of a conditional decree depending on the facts 
of that particular case. What their Lordships 
say is that in order to apply the provisions of 
the Limitation Act, the decree sought to be en¬ 
forced must have been in such a form a3 to 
render it capable in the circumstances, of being 
'enforced. Be it observed that they do not say 
that the decree must be reduced to a form so as 
60 enable the decree-holder to file an applica¬ 
tion for execution. It appears to me reasonable 
to construe this dictum of the Privy Council a 3 
having reference to the form on which the en¬ 
forcement of the rights of the decree-holder 
depends, that is, to its being capable of execu¬ 
tion as a matter of substantive rights and not 
to its being embodied in a form which enables 
the decree-holder to apply for execution. If it 
is appreciated that the decree-holder ha 3 in a 
normal case the right to enforce the decree, the 
moment the judgment is delivered and the 
decree is passed, though he may not have the 
facility to file an execution application until a 
decree is drafted, the distinction above pointed 
out becomes obvious. I do not, therefore, think it 
tight to construe the dictum of the Privy Council 
in Rameshwar Singh v. Homeshwar Singh, 
A. I. R. (8) 1921 p. C. 31 : (48 I. A. 17), as having 
a bearing on this discussion and as entitling the 
Court to import what may be called a liberal 
construction into the phrase “date of the decree” 
contrary to what o. 20 R. 7, provides. 

[21] As has been pointed out by my learned 
brother Narasimham, J., there has been a una¬ 
nimity of opinion in ail the decided oa 3 es 
up-to-date on this question when the same has in 
specific form been presented to it for decision. It 
is unnecessary to notice all those cases or any 
of the cases relating to partition decrees, decrees 
(or accounts and so forth in which somew T hat 
apparently different views have been expressed 
and w’hich depend on different considerations. 

[22] In a matter of this kind, which is sub¬ 
stantially one of procedure, I would not be pre¬ 
pared, if only on the ground of stare decisis , to 
countenance a different view being taken. I 
would, however, point out that the principle 
that, for all purposes, the date of the decree is 
to be taken as the date of the judgment, is one 


that is based on well-established general princi¬ 
ples which have been constantly applied and 
acted upon in English Courts and whioh have 
been adopted in Indian decisions in consonance 
with the requirements of sound judicial adminis¬ 
tration. It is the principle which is expressed by 
the phrase “ nunc pro tunc 1 ' (now for then). 
That principle means that a judgment is enter¬ 
ed or a document is enrolled so as to have some 
legal force and effect as if it had been entered 
or enrolled at some earlier day on which it 
should properly have been done. Where a pro¬ 
ceeding ha3 been delayed by the action of the 
Court or on like grounds, the Court may 
allow it to be dated a3 if it had taken place or 
been delivered at an earlier date. This practice 
of the Courts in England was based on the 
maxim li actus curiae neminem gravabit." i. e., 
an act of the Court shall prejudice no man. 
In considering the question of prejudice, the 
principle is that neither party should suffer and 
not, only one of the parties. This principle of 
" nunc pro tunc ” has been acted upon in English 
Courts from the very earliest times as will be 
found from the leading case of Cumber v. 
Wane, in 1 Sm. L. c. 376 at pp. 394-395 and has 
been followed by the Privy Council in Surendro 
v. Durga Sundurag, 19 cal. 513 : (19 i. a. 108 
P. C.). The principle and the application thereof 
have been noticed by the Calcutta High Court 
in Hara Krishna v. Ram Gopal, 14 cal. w. n. 
759 : (6 I. C. 170), w'hich gives a reference to 
various other cases and which shows that this 
principle has beon universally accepted in the 
British as well as in the Indian system of 
administration of justice. The principle has come 
up before English Courts for application nor¬ 
mally in two sets of circumstances, namely, 
where a judgment ha3 been delivered and there 
has been some delay in formally entering up the 
judgment as provided in O. 41 of English Rules 
of Practice and also in a case where a party to 
the litigation ha3 died after the conclusion of the 
hearing of the case and before the judgment is 
delivered. In 3uch cases the principle of “ nunc 
pro tunc ” has been applied in order to obviate, 
to the persons concerned, the hardship that may 
enure on account of the inevitable delay of the 
Court or its officers. But the actual application 
of this principle in the English Courts is depen¬ 
dent to some extent on the discretion of the 
Court. But in India, it has been statutorily 
adopted in the Civil Procedure Code in o. 20 , 
R. 7 and O. 22, R. 6. It appears to me therefore 
that it is not permissible to introduce considera¬ 
tions of supposed equitable construction ignoring 
the more fundamental and important principle 
of l, nunc pro tunc 1 that has been statutorily 
drafted into the Code by o. 20, R. 7. After all, 
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as the Privy Council has pointed out in Nagendra 
Nath v. Suresh Chandra , a. i. e. ( 19 ) 1932 p. c. 
165 : (60 Cal 1 ), there is no scope for application 
of considerations of equity in the construction 
of the statutory provisions of the Limitation 
Act. 

[23] T am also unable ro appreciate the argu¬ 
ment cf hardship with reference to a matter of 
this kind where a substantially large period by 
way of three years has been provided under the 
Limitation Act. The possibility of the delay in 
drafting a decree for such a substantial period 
as to affect seriously the rights of the decree- 
holder is so remote, that the greater likelihood 
of mischief that might arise on a different con¬ 
struction must override. After all, it will be 
observed that difficulty in this case, if what is 
suggested in the course of the argument 13 true, 
namely, that the decree-holder was misled by the 
date put under the decree by the Judge, is one 
that has arisen under the Circular Rules and 
Orders which cannot override the statutory pro¬ 
visions of the Civil Procedure Code and the 
Limitation Act. If this provision in the Circular 
Orders is likely to lead to any difficulty the 
remedy lies in amending it. I may also note that 
there may be cases in which, after a judgment 
is delivered, some substantial questions which 
require farther judicial consideration and deter¬ 
mination before the decree can be formally 
drafted, may remain aud in all such cases it 
would be desirable that the judgment itself 
should be treated as part-pronounced and adjourn¬ 
ed to a further date for final pronouncement and 
it may be desirable to make some rules provid¬ 
ing for such a praotice. But where what re¬ 
mains to bo done between the judgment and 
drafting of a decree is merely what may be 
called clerical work, -which does not require any 
judicial consideration, but only a checking up of 
the correctness of the clerical work, there can 
be no question of any delay caused by any 
mistake of the Court, The delay is inherent in 
the situation and cannot therefore be counted 
aud taken notice of. 

[24] In the result I agree that the revisions 
should be dismissed with costs. 

[25] I may add that I would not have felt 
called upon to deal with this matter at this 
length after the pronouncement of my learned 
brother with whom I agree, but for the respect 
which I owe to the opinion expressed by my 
Lord the Chief Justice in the course of the 
arguments in favour of the opposite view and 
on account of the doubt he has felt about the 
correctness of the pre-existing settled view. 

[26] We must express our indebtedness on 
behalf of the Special Bench to M/S R. N. Sinha, 
B. K. Pal, S. K. Ray, and B. M. Patnaik who 


appeared as amicus curia and helped the case 
in discussion cf somewhat a difficult subject. 

[ 27 ] Ray C. J. —I have had the benefit of 
reading the concurrent views of my learned 
brothers Narasimham and Das JJ. They had 
my views on the subject fully expressed during 
the hearing, the referring order apart, I regret 
to have to say that I could not pursuade myself 
to accept their opinions. The question involved 
is one of deceptive simplicity. It is not free from 
doubt. The contentions of my learned brothers 
carry a great measure of conviction at the first 
instance, but on close examination, they do not 
appear to be sound. I have, therefore, to record 
my dissentient views. It may be that, in the 
ultimate end, I may be found to be wrong. I do 
not exclude that from the arena of possibilities, 
but I feel, in all earnestness, the view I take is 
the right one. At any rate, I think it worthwhile 
to raise a controversy. The matter, in the pre¬ 
cise form and pointedness, has never arisen in 
any of the decisions of the Judicial Committee, 
referred to by my learned brothers nor has any 
such been cited at the bar. At any rate, I have 
not come across any decision of the Privy Coun¬ 
cil in which it has been said that, for the purpose 
of computing the period of limitation for execu¬ 
tion of a decree, its assumed date which is an 
antedate and not its actual date would bo the 
starting point. 

[28] I am quite aware of, and alive to, the 
note of caution that ha3 been struck from 
time in judicial pronouncements, that in the 
construction of a Statute of limitation, general 
words are to have a general operation, and the 
Statute is not to be subjected to judicial excep¬ 
tions arising from a supposed equity in other 
words, the Courts cannot engraft on the Statute 
exceptions or qualifications not clearly expressed 
in the Statute itself or clearly established by 
judicial authority. On the other hand, it is a 
familiar principle that a Statute oi limitation 
should not be applied to cases not clearly within 
its provisions; it should not be extended by 
construction. As a general rule, provision of 
a statute of limitations will not be given a 
retroactive effect, unless it clearly appears that 
the Legislature so intended. Both substantive 
and remedial rights come under the operation 
of the general presumption against retroactive 
action or construction of a Statute. To roe it 
appears, to hold or find that the time prescribed 
by the Statute shall have to be computed as 
starting with the date of pronouncement of a 
judgment and before preparation and promul¬ 
gation of the decree under execution would 
amount to giving it retroactive operation. Law 
of limitation should not act retroactively on a 
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cause of action as soon as it arises on which it 
is impossible to launch an action. 

[29] It is fundamental, in application of law 
of limitations, that where two constructions are 
equally applicable, the one favouring the longer 
duration should govern the case. 

[30] A wide distinction exists between pure 
Statutes of limitation and special statutory 
limitations qualifying a given right. In the 
latter instance, time is made an essence of the 
right, limitation being its inherent part so that 
there is no right of action whatever independent 
of the limitation. A lapse of statutory period 
extinguishes the right altogether. To such limi¬ 
tations, the rules of law governing pure Statutes 
of limitations, applicable to all clauses of actions, 
have no application. They are not subject to the 
disabilities or excuses through which the effect 
of ordinary Statute of limitation may be avoided. 
Whether a particular limitation of time is to be 
regarded as a qualification of a particular right 
must be determined from the language employed 
and from the connexion in which it is used. 

[31] The time limit prescribed in S. 48, Civil 
P. 0., and that prescribed for limitations of 
actions generally as in the Limitation Act belong 
to the two different categories indicated above— 
one goes to the root of the Court’s jurisdictional 
executability of the decree and is a matter of 
essence of the right so much so that the time, 
if and when lapsed, extinguishes the right under 
the decree and the other has no reference to the 
earned rights and can be waived or avoided by 
various disabilities and excuses. 

[32] Under Art. 182 (4), Limitation Act, 
an amendment, however unsubstantial, gives 
rise to a fresh terminus a quo to the time 
limit, Magan Lai v. Sitarayn, 16 pat. 290; 
(a. I, R. (24) 1937 Pat. 316); Durga Prasad v. 
Kedar Nath , A. I. r. 06) 1929 cal. 650: (125 
I. C. 292) ; Manohar v. Sudhi Priya Roy , 65 
C. L. j. 465 while it is wholly ineffective in 
arresting the run of time provided for in S. 48, 
Civil P. C., Fakirchand v. Kuyidan Singh, 

64 ALL. 622*. (A. I. R. (19) 1932 ALL. 351), Ramesh - 
war v. Raghunandan, 16 pat. 453: (a. i. r. (25) 
1938 Pat. 67) Administrator General , Madras 
v. Radha Krishna, A. I. R. (23) 1936 Mad. 
434*. (161 I. C. 969.) 

[33] Article 182 (4) allows an application for 
exection to be made within three years from the 
date when the decree is amended even though 
the amendment is made more than three years 
after the so-called date of the decree. 

[34] In interpreting a statute of Limitation, 
the basis structure, the nature and object of and 
the very policy behind such lawp, in their rela- 
tion to the affairs of organised societies or states, 
have to be kept in view. As distinguished from 


prescription, law3 of limitation are not available 
as matters of substantive rights, nor as instru¬ 
ment for conferment of such rights or titles. 
They are available only as defences. The entire 
fabric of the law relating to limitation of actions 
is based on the negligence or laches of the suitor 
(plaintiff or decree-holder, as the case may be). 
The 3fcate adopts and enacts laws limiting time 
for actions as a matter of policy for repose of 
individuals and avoidance of occasions for 
fraudulent or stale claims springing up at great 
distances of time and surprising the parties or 
their representatives when all the evidences are 
lost or the faots have become obscure from the 
lapse of time or the defective memory or death 
or removal of witnesses. The benefit of repose 
of individuals are derived and derivable from 
the laches or negligence of a party who has to 
set the machinery of law in motion. The opera- 
tion of a particular provision must correlate to 
a condition either favouring or disfavouring the 
basic factor of laches or negligence of a party 
concerned. The reasonableness of construction 
must be tested with olose reference and in cor¬ 
relation to such basic factor and not in isola¬ 
tion from them. 

[35] based on this rule of construction, it was 
held in the case of Webber v. Webber , 146 Mich. 
(Michigan) 31, 34; 109 n. Y. (New York) 50, that 
the time oi the making and delivery of an ante¬ 
dated note payable “on demand after date" 
determines the time of the accrual of a right of 
action thereon, and fixes the period from which 
limitations begin to run. 

[36] The case of Collins v. Driscoll , 69 Cal. 
(California) 560; 11 p. (pacific Reporter) 244, ie 
in point holding that the date of delivery of an 
antedated note, payable one day after date, 
determines the time at which the time begins 
to run. 

[37] Closely connected with the same basic 
factor is the rule that “until the party can resort 
to a remedy the statute of limitations does not 
begin to run”. The decision of the Judicial 
Committee of the Privy Council in 49 Indian 
Appeal (48 Ind. App. 17 : A. 1 . R. (8) 1921 p. c. 31 ?) 
is based upon tbi3 rule but not upon any condi¬ 
tion attached, in the decree, to its enforceability. 
The liability adjudicated therein was not condi¬ 
tional on the happening of a particular event. 

It was limited in extent. The ratio of this deci¬ 
sion was that so long as no effective remedy 
was available to the suitor, the time does not 
begin to run. It is wrong to say that the decree 
was conditional. It is correct to say that the 
remedy was conditional in the sense that it was 
not available except on the evenfcuation of a 
certain contingency. The position in its appli. 
cation to the facts of the case, can be formulated 
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m a different way, to wit, where the right to 
resort to a particular remedy depends upon the 
prior ascertainment of f'acfc3 and where such 
facts as those must be ascertained in a judicial 
proceeding, the running of the statute of limita¬ 
tion begins not until the ascertainment of such 
facts by such proceeding. Decisions bearing 
testimony to the correctness of the principles 
expounded above are myriads in Law Reports 
arising out of cases in which statute provides 
that the time begins to run from the date the 
right to sue or apply, as the case may be, 
accrues or arises. In the present case, a specific 
date , namely, date of decree, ha3 been expressly 
prescribed as terminus a quo of the time. That 
makes no difference in application of the 
principle. The question that arises is which is 
the date to begin with. It bears a close analogy 
to the case of delivery of an antedated note 
already referred to above. In the decree, the 
tacts or, in other words, the particular reliefs 
granted on which the cause of action for execu¬ 
tion is based, are stated as ascertained. The 
remedy of execution can be resorted to only on 
such an ascertainment. In consideration there¬ 
of, if the words predicating the terminus a quo 
are capable of two interpretations, the one that 
conforms to the principles stated above has to 
be adopted. 

[38] The knowledge of facts giving rise to a 
cause of action to sue or apply is fundamentally 
assumed, in the very scheme of the Act, as the 
fulfilment of the basic requirement that makes 
time run against a party. Section 18 of the Act 
provides for suspension of time as against one who 
has been kept out of such knowledge. Normal, 
ly, knowledge of a thing has to be assumed 
against one who could know it by his own 
vigilance. Where the very source of knowledge 
is, non est, no lack of vigilanoe can be attributed 
fco him (a party concerned). The reason of the 
rule of vigilance ceases when ascertainment of 
facts is not under his control but depends upon 
some act to be performed by another, and in 
such an event the time does not begin to run 
until the performance of the Act. A remedy 
cannot b9 said to be available to a party unless 
the remedy could be pursued successfully. It 
can be argued that a petition for execution, 
however defective, could be put in, at any time, 
after judgment and before decree. True, but 
would it be an application in accordance with 
law? Does such an obligation lie on the party? 
Is he expected to grop9 in the dark? 

[39] Compelled by considerations above, I 
am sanguinely urged to hold that the date of 
the decree in this case would be the date when 
it was completely made and promulgated and 
not the date with which it was antedated. Such 


antedating is for the purpose of stating from 
what date the right to the reliefs granted should 
take effect. We are here concerned with remedy 
and nob the right. I owe a duty to my learned 
brothers and to the learned counsel for the 
opposite party to say why I do not concur with 
them. This will involve me in dealing cafcegori- 
cally with their reasons vis-a-via that of mine. 

[40] Brother Das thinks that, in law, decree 
has no teparate existence from judgment. A 
written document incorporating the statements 
of respective cases of the parties, their claims 
and the adjudication thereof consummated in the 
recording of the specific reliefs granted embodied 
in a precise form is not essential. This is true to 
a very limited extent that decree has no indepen¬ 
dent existence in the sense that it must conform 
closely and 3trictly to the judgment. But despite 
that it has a separate entity. It has fco be prepar¬ 
ed in a prescribed form. After it is prepared and 
promulgated under the hand and seal of the 
Court, the judgment is pushed to the back¬ 
ground. The law insists on its preparation. Appeal 
lies from it and against it. In an appeal, accom¬ 
paniment of a judgment with the memorandum 
may be dispensed with but not the decree which 
is compulsory—vide o. 41, R. l. If the order¬ 
ing portion of a judgment takes the place of a 
decree, no party is entitled to an addition of the 
time occupied for a copy thereof in computation 
of the time available for filing an appeal. There 
would be no meaning in providing, in Art. 182 
(4), Limitation Act, for a fresh terminus a 
quo on amendment of a decree. In accord 
with this view, any amendment, however sub¬ 
stantial, should be merely formal, as all amend, 
ments must necessarily and ever be in order 
to bring it into conformity with the judg¬ 
ment; then the amended decree too is already 
there in the judgment as its integral part. Why 
then should the Legislature provide for a fresh 
terminus a quo to spring up along of an amend¬ 
ment? That a decree is a written document can 
hardly be disputed. In order that execution can 
be levied thereon, it i3 urged, preparation of a 
decree is not essential. Reliance i 3 placed upon 
O. 21, R. ll (i). The language of the sub¬ 
rule does not lend support fco this contention. It 
does not say in so many words that the order of 
immediate execution by arrest of the judgment- 
debtor can be made as soon as the judgment is 
pronounced. The words used are “at the time of 
the passing of the decree”. To answer the con- 
troversy by reference to this is begging the 
question. It dispenses with preparation of the 
warrant of arrest and not of decree. If the Legis¬ 
lature meant that it would say so clearly and 
expressly. It dispenses with written application 
of execution and preparation of warrant. I am 
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3K>t sure if arrest order can be made before 
decree iB prepared. Probably, in practice, they 
do it, but I reserve my opinion as to its legali¬ 
ty- Even so, it does not mean that decree-holder 
is bound to take this remedy. It is like attach¬ 
ment before judgment. It has a very limited 
scope. It does not testify to a decree being 
unnecessary for launching an execution. An ex¬ 
ception proves the rule and do83 not annihilate 
it. It accentuates the force of the rule by laying 
down that in one case and one case only the rule 
can be excepted from. I concede and have never 
doubted that whenever the question of accrual 
of right arises, the date is the judgment date, 
but in relation to availability of remedy it is 
repugnant to the subject as well as context to 
synchronise it with the signing of judgment and 
not the document oalled ‘decree*. The highest at 
which the provision of o. 20, R. 7 be placed 
is that it defines the phrase “date of decree” for 
all purposes wheresoever it occurs. It is conven¬ 
tional of legislative penmanship to prefix the 
definition clauses with the words “in the absence 
of repugnancy to the subject or context”. Suoh 
conventional expressions are not mere super¬ 
fluities. They indicate that on appropriate occa¬ 
sions the rigor and the exactitude of the definition 
can be departed from. Definitions are devices to 
widen or limit the plain grammatical meaning 
of expressions and to assign an artificial mean¬ 
ing. The Legislature at the same time provides 
that where adherenoe to such meaning will lead 
to repugnanoy it can be departs 1 from. Date of 
a formal dooument shall nob mean its antedate 
or post date. Whenever a document bears a date 
either or later than its completion, it is said to 
have been antedated or postdated. To say, on 
account of legal provision, that it shall be deem¬ 
ed to bear a particular date, independently of its 
actual date, is quite another thing. The date of 
a document is nob the date it bears however 
erroneously. It is no where provided that the 
only date that a decree should bear is the date 
of judgment. Even in the absenoe of any com¬ 
mand of law, the Court putting its hand and seal 
on a decree, should put date of his doing so; in 
usual course of business he shall have to do it 
and a party having had to rely on it is entitled 
to adduoe evidence about it in case it i3 omitted 
from the decree. 

[41] There are certain well established rules 
of construction of statutes which may be stated 
here. It is said to be the duty of the Judge to 
make such construction of a statute as shall sup¬ 
press the mischief and advance the remedy. 
Even where the usual meaning of the language 
falls short of the whole objeot of the Legislature, 
a more extended meaning may b3 attributed to 
the words, if they are fairly susceptible of it. 
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Before adopting any proposed construction of a 
passage susoeptible of more than one meaning, 
it is impoitant to consider the effects or con¬ 
sequences which would result from it, for they 
often point to the real meaning of the words. 
There are certain objects which the Legislature 
is presumed not to intend, and a construction 
which would lead to any of them is therefore to 
be avoided. It is nob infrequently necessary, 
therefore, to limit the effect of the words contain¬ 
ed in an enactment (especially general words), 
and sometimes to depart nob only from their 
primary and literal meaning, but also from the 
rules of grammatical construction in cases where 
it seems highly improbable that the words in 
their wide primary or grammatical meaning 
actually express the real intention of the Legis- 
lature. It is regarded as more reasonable to hold 
that the Legislature expressed its intention in a 
slovenly manner, than that a meaning should be 
given to them which could not have been inten¬ 
ded. It is in the last degree impossible that the 
Legislature would overthrow fundamental prin¬ 
ciples, infringe right or depart from the general 
system of law, without expressing ifc3 intention 
with irresistible dearness. 

[42] It is said that the Code of Oivil Procedure, 
Limitation Aot and the Registration Act are 
Statutes in pari materia. This is an assumption 
without proof. The objects behind the Acts are 
not the same nor the subjects dealt with. Be¬ 
sides, the point that confronts us is whether wa 
can apply the law that governs acorual of rights 
for the purpose of limiting the field of operation 
of law regulating remedies. Civil Procedure 
Code is nob an unraixod law of procedure. Soma 
parts thereof are devoted to definition of right. 
It is said that the rule that the decree should 
synchronise with judgment flows from the maxim 
actus ouriiae neminem gravabit. This maxim 
is founded upon justice and good sense and 
affords a safe and certain guide for the admi¬ 
nistration of law. If the decree has been prepared 
and completed later than when the judgment 
was pronounced, it i3 due to Court’s delay; it is 
an aot of Court. An act of the Court shall pre¬ 
judice no man. This result is best achieved by 
effectuating the rights from the date of judg¬ 
ment and availing t7fao remedies for their enforce¬ 
ment from the date when the preparation of the 
decree is completed. 

[43] I can conceive of no circumstance in 
whioh the judgment-debtor should in any way be 
prejudiced. In the case of Miles v. Williams t 
(1846) 9 Q. B. 47 : (16 L. J. Q. B. 56), the issues 
of fact wore tried in August 1843, a verdict was 
found for the plaintiff, and a rule for a new 
trial wa3 discharged in Trinity Term, 1844 ; in 
the same term the demurrers were set down in 
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the special paper, but did not come on for argu¬ 
ment until May, 1845, when judgment was given 
upon them for the plaintiff. The plaintiff, having 
died in March 1845, the Court made absolute a 
rule to enter judgment as of Trinity Term, 1844. 
Can it be urged in such a case that the time for 
limitation will run from the date on which the 
judgment was entered ? I find nothing in the 
application of this maxim that deters us from 
adopting rule of interpreting the words in their 
natural meaning which advances the remedy 
and prejudices, none. I have failed to understand 
how does the rule proposed by me prejudices the 
judgment-debtor, Wnat does it matter to him if 
the time for limitation purpose starts to run 
earlier or later. It does not enhance his burden. 
Toe rule “that one party has acquired a valuable 
right” is taken into account only when the Court 
is called upon to exercise his discretionary power 
to oondone or excuse delay in order to grant an 
extension of time to his adversary. 

[44] Tsvo decisions of the Privy Council have 
been relied on by the opposite party—one as a 
direct case and the other as laying down the 
principle applied on a question which is in pari 
materia with the present one. These two cases 
have gone far in influencing the opinions of my 
learned brothers. First one is that of Owners of 
Brenhilda v. B. I. S. N. Co ., 7 Cal. 547: (8 I. A. 
159 P. O.). Sir Barnes Peacock who delivered the 
judgment of the Privy Council himself distin¬ 
guished the case before him from the one that 
falls under the corresponding rule of the Civil 
Procedure Code. His observation will speak for 
itself : 

“It ha3 been urged that the decree was not drawn up 
in writing and signed by the Court until some conside¬ 
rable time afterwards, and that the parties could not 
appeal without annexing a copy of their decree to their 
petition of appeal. But the rule of annexing a copy of 
the decree to the petition of appeal refer to appeals 
which are preferred under the Code of Civil Procedure, 
Aot VIII [8] of 1859; it does not apply to appeals pre¬ 
ferred or asserted under the 35th section of the rules of 
William the Fourth. The words “after the date of 
decree,” according to their Lordships’ view of the rule, 
do not mean alter the date wheD the decree is drawn 
up in writing, but after the date on which the decree 
or sentence is pronounced by the Vice Admiralty or 
Admiralty Court, as the case may be. The words which 
are constantly used in Acts which refer to decrees in 
the Admiralty Court are ‘ the pronouncing of the sen¬ 
tence or decree. 1 Their Lordships, therefore, th ; nk that 
the date of the decree did not mean the date on which 
the decree was reduced to writing and signed by the 
Court, but the date on which the High Court delivered 
their judgment and expressed wbat the decree was. If 
the parties intended to appeal, they ought, in accor¬ 
dance with the rule, to have asserted their appeal 
within fifteen days from the date of the decree, by 
declaring in the Court that they intended to appeal ; 
and that they did not do. It is important in Admiralty 
proceedings that notice of appeal should be given with¬ 
in a short period. When a ship is sued, it is usually 
arrested, and unless it is released upon bail, it is detai¬ 


ned by an officer of the Court. It is, therefore, import¬ 
ant, if a party intends to appeal from the decision o£ 
the Admiralty Court, that notice should be given with¬ 
in a certain limited time, and that time with regard to 
Vice-Admiralty cases, is fifteen days from the °date of 
pronouncing the deoree.” 

The construction was favoured as one in accord 
with the subject and context of the Act in which 
the phrase date of the decree” occurred. If this 
view is fitted into a case under the Civil Pro¬ 
cedure Code, will it not disturb the settled view 
of law that until the decree i 3 drawn up time 
for appeal does not begin to run ? 

[45] The observation of their Lordships which 
is most pertinent to the controversy before us 
reads, at p. 200 of 16 I. A. 195 : (17 cal. 347): 
Mungniram Marwari v. Gursahai Hossein: 

“When a man obtains an order for a certificate h& 
does in substance comply with the terms of this Aot, 
in the same way as when a person has the judgment 
of the Court that he shall have a decree in his suit it 
may be said that he then obtains his deoree. The decree, 
when it is drawn up afterwards, relates baok to that 
time ; and so would the certificate in this case relate 
baok; and the terms of the Act that he shall have ob¬ 
tained such oertifioate are complied with.” 

This decision does not at all conflict with my 
view. It deals with the question “when does the 
right to the relief granted accrue*’, or, in other 
words, “when does the right to execute accrue”. 
We are concerned with the question "whether 
‘the remedy’ that is going to be barred for laps6 
of time was available all the time duiing the 
prescribed period of three years”. It it was not 
available to the party for no fault of his but 
due to delay of Court, why should he bs barred 
thereby making it all the more warranted the 
interpretation that advances his remedy without 
prejudice to the opponent. 

[46] It is said, the Legislature did not think 
it fit to provide, as in 8s. 12 and 5 in their appli¬ 
cation to appeals, reviews and certain classes of 
applications, for redeeming the hardship likely 
to arise from the delay in drawing up of decrees 
in execution cases. The supposed answer to that 
is said to be that as the time was to run from 
the date of judgment being the date of decree 
any intermediate delay on the part of the auth- 
orities did not count. I consider it falacious. 
This omission from the Act in which all availa¬ 
ble escapes from such hardships have been 
adjusted against, strengthens rather than detracts 
from the construction that I should like to adopt. 

As and if the time begins to run from the date 
of drawing up and signing of the decree, no case 
of hardship flowing from Court’s delay falis to 
be p-ovided against. 

[47] It is further said that it is but just that 
if the benefits of adjudication of respective claims 
to the decree-holder accrue from the date of 
pronouncement of judgment, any disabilities due 
to his failure to act too should arise simultaneous- 
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ly. As an abstract proposition, it is true in oases 
where liabilities or disabilities are inherent in or 
correlate to the said rights. The right to execute 
the decree by an application which must con- 
form to certain requirements ordained by the 
law of procedure is not such. If it were so, the 
right to execute shall never be lost so long as the 
right under the decree is extant. 

[48] The view taken in Rameshwar Singh 
v. Homeshivar Singh t A. i. R. (8) 1921 P. c. 31: 
(48 I. A. 17) is in full harmony with the view I 
take. The decree, under execution, in that case, 
contained nothing to make it a conditional one. 
Had that been so, the High Court would not 
take the view it did. Lack of its executable form, 
till something eventuated, did not arise from 
any condition incorporated or embodied in it 
but was due to non availability of the remedy 
due to extraneous circumstances to which the 
decree-holder was neither a party nor a privy. 
The decision establishes the principle that when 
for any reason beyond his control the remedy by 
execution is not available to a decree-holder, the 
time limited should not run against him and 
that such a principle is deducible from the 
language and the scheme of the Act. According 
to their Lordships, the date of decree is not the 
date when decree is passed or drawn and signed, 
but when it is executable both in form and sub¬ 
stance. I lay emphasis on the words, in their 
Lordships’ judgment, “executable form’*. 

[49] I am not keen to discuss if the decision 
of Brajabala Debt v. Gurudas , 3 c. L. J. 
293 : (33 cal. 487) is distinguishable. I did not 
form the opinion. I have done on its basis. It 
came in by the way during the hearing. In fact, 
Mr. Pal cited it. But I should say that they took 
a reasonable view. The word ‘decree* appeared 
in 8. 90, T. P. Act as it appeared in Art. 182. 
As in a proceeding under 8. 90, T. P. Act so in 
a Buit for recovery of money, a judgment or 
order precedes a decree which merely follows. 
The S. 90 proceeding is in continuation of a suit 
and as such does not differ from it. 

[60] A 3 for the decision reported in Nagendra 
Nath v. Suresh Chandra, A. i. r. ( 19 ) 1932 p. c. 
166 : (60 Cal. l), the mode of reasoning employ¬ 
ed by their Lordships of the Judicial Committee 
in construing Art. 182, Limitation Act does lend 
a great support to that of mine. In construing 
what is an appeal, their Lordships assigned the 
strict grammatical meaning to it and not the 
technical meaning that it should bear under the 
Civil Procedure Code. In fact, as against that 
part of the judgment and decree of the lower 
Court and as against those parties, there was no 
appeal but there was a petition challenging a 
part of the decree asking the appellate Court to 
revise that part. He (the decree-holder) was free 


to execute the decree except against the respon¬ 
dents impleaded. As against the appellants before 
their Lordships, the decision so far as it affect¬ 
ed them had become final not only because the 
decree-holder did not appeal but also those 
appellants too did not prefer any appeal. But 
grammatically speaking, there was an appeal. 

[5l] As to prejudice, if any, against judg¬ 
ment-debtor, their Lordships have emphati¬ 
cally said 

“Nor in such a case as this is, the judgment-debtor is 
prejudiced. He may indeed obtain the boon of delay.” 

Independently of this observation, I have already 
said that the rule of construction adopted by me 
does not prejudice the judgment-debtor. I am 
not led by any consideration of hardship to the 
decree-holder. I consider he would not be charg¬ 
ed with omission when it is impossible for 
him to act. 

[62] I think I owe a word of explanation for 
running away from the chain of precedents 
afforded by a long line of authorities on the 
particular point. It is always to be borne in 
mind, in administering the law, that laws are 
to be made for the society and not the society 
for the laws, and even some gifted minds 
are not free from this delusion. A distinguished 
English Judge whilst pitying the hard lot of a 
man who was ruined because his pleader had 
supposed his remedy to be trespass instead of 
case, is said to have added : 

No doubt it is hard on him. The declaration ought 
to have been in case. If it had been done, he would 
have won, but if the distinction between trespass and 
oaae is removed, law, as a soience, is gone—gone.” 

[63] In my opinion, a Judge should not be 
troubled with the little things regardless of the 
wider matters of law. He ought to be strong 
enough to brush away the technicalities but not 
to lose himself in legal cobwebs which no doubt 
sometimes get him hopelessly entangled. I could 
not understand the series of cases in which it 
has been held that the interval between pro- 
nouncement of a judgment and drawing up and 
signing of a decree is added to the period of 
limitation allowed for an appeal on the theory 
that it come3 within tho purview of 8. 12 , Limi¬ 
tation Act being a period occupied for the pur¬ 
pose of obtaining copies. This reasoning could 
apply to a case where an application for copy 
of a decree synchronises with the pronounce¬ 
ment of judgment. It does not apply to a case 
in which the application for copy is filed after 
the decree is drawn up, signed and promulgated. 
This argument seems to be more or less a fiction 
employed to meet a hard case. 

[64] I have already said a few words regard¬ 
ing the principle involved in entry of judgments 
nunc pro tunc in the English Praotice and Pro¬ 
cedure. I know how heavily the adoption of that 
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principle has influenced the enactment of o. 20, 

B. 7 and how strongly it has influenced my 
learned brothers, but it is likely to mislead us 
unless we follow the procedure relating to it. I 
find from the annotations in 62nd annual issue 
of the Annual Practice, 1944, appended to o. 41, 
Br. 3 and SA the rules that deal with “entry of 
judgment” which correspond to preparation of 
decree under the Civil Procedure Code in India 
—that “the execution cannot issue till after 
actual entry of the judgment,” and in the anno¬ 
tation to O. 52, Rr. 13 and 14, which deal with 
entry of orders in proceedings as drawing up 
orders 

“although it has been held that an order haa no effect 
until it is drawn up and served (Matcalf v. British 
Tea Association , (1882) 46 L. T. 31), in subsequent 
oases in the C. D. it was decided that an order dis¬ 
missing an action operated from the moment it was 
pronounced, and that the fact that it was not drawn 
up or served was immaterial ( Script Phonography v. 
Gregg (1890) 59 L. J. Ch. 406, and set Farden v. 
Richter , (1889) 23 Q. B. D. 124 : (58 L. J. Q. B. 244).) 
Probably the doctrine of Matcalf v. British Tea Asso¬ 
ciation , (1882-46 L T. 31) would now be only applied 
to cases where service is expressly made a condition 
precedent to the doing of some act.” 

Our practice and rules require that before a 
decree is finally drawn up and signed and sealed 
under the hand and seal of the Court, parties 
should be noticed and their objection, if any, 
should be considered. I lay strong emphasis upon 
the consideration “that-execution cannot issue till 
after actual entry of the judgment” of the English 
Practice and draw an analogy between it and 
our drawing up of the decree. In my opinion, 
no execution should ordinarily be levied until 
the decree is drawn up. The case on this side of 
the practice is much stronger than that in 
England, beoause there a judgment is ordered 
to be enterod on an application of a party. The 
party has, therefore, to move the Court in order 
that the judgment may be entered. The party in 
India has no obligation to move. It is purely an 
act of Court. The party should not lose hi3 valu- 
able time, even if it is a day or two, for the 
delay of the Court. 

[55] In consideration of what I have said 
above, I would hold that the execution cases are 
in time and would allow the civil revision cases, 

[56] Jagannadha Das J. — I may add that 
the judgment prepared by my Lord the Chief 
Justice has by his kindness and courtesy been 
circulated to my learned brother and myself. I 
have anxiously reconsidered the whole matter 
in the light cf the elucidation furnished thereby. 

I regret very much however that in spite of my 
great respect to my Lord’s views, I do not feel 
persuaded that the view taken by me is wrong 
or that the contrary view propounded is right. 

My learned brother Narasimham J. has on recon- 
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sideration intimated that he adheres to the view 
already expressed. 

[67] In the result, the Court's order in pur¬ 
suance of the majority view is that the revisions 
are dismissed without costs. 

k.S. Revisions dismissed . 
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Panigr&hi and Narasimham JJ. 

Mani Sahoo and after him Hadibandhu 
Sahoo — Plaintiff — Appellant v. Lokanath 
Misra and others — Defendants-Respondents , 

F. A. No. 24 of 1945, D/- 5-1-1950, from a deolsion, 
Addl. Sub-Judge, Puri, D/- 28-2-1945. 

(a) Hindu law—Joint family—Karta — Power of, 
to represent in certificate proceedings. 

The karta of a Hindu joint family can effectively 
represent the family in the certificate proceedings even 
though not expressly named as such. [Para 8] 

(b) Registration Act (1908), S. 17 (2) (vi)—Money 
suit — Petition of compromise creating charge on 
property attached before judgment—Registration. 

Whore certain property is attached before judgment 
in a money suit that property will not be the subject- 
matter of the suit or of a proceeding as contemplated 
by S. 17 (2) (vi) and a compromise petition filed in such 
suit creating a charge on su3h property would be com¬ 
pulsorily registrable for creating a valid charge especi¬ 
ally when the charge has not been incorporated in the 
operative portion of the decree: A. I. R (28) 1941 Bom. 
1, Foll.\ A. I. R. (22) 1935 Mad. 232, Not foil. 

[Paras 9 and 10] 

Annotation: (’49-Com.) Beg. Act, S. 17 N. 59 Pfc. 11, 
12; N. 60 pt. 11 and N. 61. 

(c) Limitation Act (1903), Arts. 12 and 13—Appli¬ 
cability — Suit under S. 37, Bihar and Orissa Public 
Demands Recovery Act. 

Though Art. 13 In terms applies only to a “decision 
or order of a civil Court in any proceeding other than a 
suit” it must be deemed to apply to decisions or orders 
of a Certificate Officer also by virtue of 8. 65 (2), Bihar 
and Orissa Public Demands Recovery Act whioh says 
clearly that the provisions of the Indian Limitation Act 
shall apply to all proceedings under that Aot as if a certi¬ 
ficate were a decree of a olvil Court. 

Hence a suit under S. 37, Public Demands Recovery 
Act to set aside an order of the Certificate Officer under 
S. 35 of that Act would properly be governed by Art. 13 
and not by Art. 12 and limitation would start from the 
date of dismissal of appeal from such order. 

[Para 12] 

Annotation : (’42-Com.) Limitation Aot, Art. 13 
N. 2 and 3. 

H. Sen and L. K. Dasgupta — for Appellant. 

P. C. Chatter j%, S. K. Ray , S. D. Das and P. Misra 

—for Respondents. 

NaraBimham J.—This is a plaintiff’s appeal 
against the judgment of the Additional Subordi¬ 
nate Judge, Puri dismissing his suit for a decla¬ 
ration of his right in respect of twelve anna9 
interest in a hous9 standing on plot No. 1068 in 
the town of Puri and for other consequential 
relief?. 

[2] The said plot is within the town Khasmahal 
of Puri Collectorate and was settled by the Kbas- 
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mahal with one Gadadhar Saha who oonstraoted 
a building thereon. One of the points agitated in 
the lower Oourt was that the house was the ex* 
elusive property of Gadadhar Sahu. But this was 
decided against the defendants (vide para. 7 of 
the lower Court’s judgment) and this decision 
was not challenged in appeal. It may therefore 
be taken as well-established that the lease-hold 
property and the house standing on the said plot 
were the joint property of Gadadhar Sahu and 
his three brothers who admittedly were mem¬ 
bers of a Hindu joint family at all relevant 
times. 

[3] The plaintiff is a businessman and money¬ 
lender of Cuttack town. He instituted a suit 
(M. S. No. 127 of 34) against Gadadhar Sahu and 
his three brothers for realisation of the price of 
the articles supplied on credit to them amount¬ 
ing to about B8. 12,653-8-0. He also took out an 
order for attachment before judgment of eome 
of the properties of the joint family including 
disputed house. But before the said order of 
attachment was actually served at the spot the 
parties came to a compromise in pursuance of 
which a compromise decree was passed on 30th 
July 1934. In the operative portion of the deoree 
one of the terms which referred to a charge 
being created in favour of the plaintiff decree, 
holder in respect of the disputed house by way 
of security for payment of the compromise 
decretal amount was not embodied but it remain¬ 
ed in the petition of compromise which was also 
attached to the decree. Subsequently, however, 
on 16th February 1939 the said petition appears 
to have been made part of the decree by an order 
of the Oourt and there is an endorsement at the 
end of Ex. 2 to that effect. But no evidence was 
led about the circumstances under which the 
Oourt passed the order on 16th February 1939 
directing the compromise petition to be part of 
the deoree and the order itself was not proved. 
The learned lower Court rightly refused to take 
the endorsement to be sufficient to show that the 
compromise petition also became part of the 
deoree. The judgment-debtors failed to imple¬ 
ment some of the terms of the compromise and 
thereupon the appellant decree-holder filed an 
execution (Execution case no. 352 of 34 renum- 
% bored as 17 of 36). It is unnecessary to describe 
in detail the various stages in the execution 
petition and it is sufficient to note that in execu¬ 
tion of the said compromise decree the appellant 
purchased the disputed house on 16 th September 
1937 and also obtained delivery of symbolical 
possession on 29th April 1938. His title to the 
house i3 based on the court sale dated 16th Sep. 
tember 1937 in execution of the compromise 
decree obtained against Gadadhar Sahu and his 
three brothers. 
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[4] Respondent 1 is a prominent lawyer and 
money-lender of Puri town and he claims to 
have purchased the entire house in a certificate 
sale dated 13th February 1935 (certificate case 
No. 277 of 1933-34). The certificate case arose in 
consquence of a certificate filed by the Income- 
tax authorities on 10th March 1934 against 
Gadadhar Sahu for realisation of income-tax 
dues with penalty. After the certificate sale 
dated 13th February 1935 and delivery of posses¬ 
sion, the three brothers of Gadadhar Sahu filed 
an objection under S. 35, B. & 0. Public Demands 
Recovery Act. Bu f u$.i»br objection was rejected 
on 15th November" r &59. Respondent 2 is a 
subsequent purchaser of the disputed property 
from respondent 1. 

[5] It will be noticed that the plaintiff’s pur¬ 
chase at court auction in execution of his com¬ 
promise deoree was on 16th September 1937 
whereas the purchase by defendant 1 in the cer¬ 
tificate sale was more than two years before on 
13th February 1935 in the certificate proceeding. 
The latter’s purchase would obviously prevail. 
But with a view to get round this difficulty the 
plaintiff relied on the fact that a charge in res¬ 
pect of the disputed house was created at the 
time of the passing of the compromise decree in 
M. S. No. 127 of 34 on 30th July 1934. He fur- 
ther relied on the fact that in the certificate 
proceeding Gadadhar Sahu alone was shown as 
the certificate debtor. He further argued that 
the right, title and interest of Gadadhar Sahu in 
the property amounting to one-fourth share alone 
passed by the certificate sale and that in any 
case the rights of the other three brothers were 
unaffected by the sale and that those rights were 
transferred to the plaintiff by the civil court 
sale dated 16th September 1937. 

[6] In dismissing the plaintiff’s suit the learned 
lower Court found that : (i) Gadadhar Sahu 
represented the joint family consisting of himself 
and his three brothers in the certificate proceed¬ 
ing and that consequently the entire interest of 
the family in the disputed house passed by the 
sale (ii) the charge created by the compromise 
between the plaintiff and Gadadhar Sahu and 
his brothers in M. S. No. 127 of 34 was not a 
valid charge because it was not created by a 
registered instrument nor was it incorported in 
the operative part of the compromise decree ; 
and (iii) in any case the suit was barred by 
limitation by virtue of Art. 12, Limitation Act 
inasmuch as it was not brought within one year 
from the date on which the Collector on appeal 
maintained the order of the certificate officer 
rejecting the claim of Gadadhar’s three brothers 
Satyabadi Sahu, Madan Sahu and Shyamsundar 
Sahu under s. 85, B. & 0. Public Demands 
Recovery Act. 
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[7] All these three findings of the learned 
Subordinate Judge have been challenged before 
us and it is necessary to discuss each of them at 
some length. 

[8] (After discussion of the evidence the judg- 
menfc proceeds as follows: ) Judging from the 
admissions and ciroumstances mentioned above 
I would accept the evidence of defendant 1 on 
this point and in agreement with the learned 
lower Court hold that Gadadhar Sahu effectively 
represented the joint family firm in the certifi. 
oate proceeding. As rightly pointed out by the 
lower Court it is now vll-afli&itled that a Karta 
of a Hindu family can ffrAcu lively represent the 
jfamily in the certificate proceedings even though 
not expressly named as such (see Lalchand v. 
Sheogobind , A. i. r. ( 16 ) 1929 pat. 741 : (8 Pat. 
788); Ilari Prasad v. Lai Behari, A. I. r. ( 27 ) 
1940 pat. 328 : (19 Pat. 618 p. B.) and Kamesh - 
war Singh v, Ishwari Prasad , a. 1. R, ( 27 ) 
1940 Pat. 692 : (189 I. c 114). Therefore it follows 
that the entire interest of the joint family in the 
disputed house passed to defendant 1 by virtue 
of the certificate sale dated 13th February 1935 , 

[9] Next I take up the question as to whether 
a valid charge was created in favour of the 
plaintiff by virtue of the compromise between 
him and the Sahu brothers in m. S. No. 127 of 
1934. The compromise decree (Ex. 2 ) dated 30 th 
July 1934 does not say expressly that a charge 
was created in favour of the plaintiff-decree* 
holder in respect of the disputed house. Doubt¬ 
less in the petition of compromise which was 
also attached to the decree there is a reference 
to such a charge in para. 3. But it has not been 
incorporated in the operative portion of the 
decree and such a charge cannot be created ex¬ 
cept by a registered instrument. 

[ 10 ] To meet this difficutly, Mr. Dasgupta 
urged that the compromise was effected at a 
time when the proceeding of the plaintiff in 
respect of attachment before judgment of the 
disputed house was pending before the Court 
and that consequently the disputed house may 
be held to form the subject-matter of that pro- 
ceeding. lie relied on Govindaswami v. Basv , 

A. I. R. ( 22 ) 1935 Mad. 232 : (58 Mad. 781), in 
support of the view that even though the main 
suit may be a money-suit, where the parties 
compromise in an interlocutory proceeding in 
that suit in respect of some property which was 
sought to be attached before judgment the pro¬ 
visions of cl. (vi) of sub-s. ( 2 ) of S. 17 , Regis, 
tration Act would be attracted and registration 
was not compulsory. The Madras decision re¬ 
ferred to was that of a single Judge and it came 
up for consideration in a later decision of the 
Bombay High Court reported in Chhotibai v. 
Mansukhlal , a. i. r. (28) 1941 Bom. l: (i, l. r. 


(l94i) Bom. 34), where a Division Bench expressly 
dissented from the Madras view. With respect 
I would agree with the later Bombay view and 
hold that if certain property is attached before 
judgment in a money.suit that property will not 
be the subject-matter of the suit or of a pro- 
ceeding as contemplated in cl. (vi) of sub-s. ( 2 ) 
of s. 17, Registration Act. Registration is there¬ 
fore compulsory for creating such a charge even 
in a compromise petition and in the absence of 
such registration the plaintiff cannot claim any 
preferential right. 

[ill Moreover, in any case, the plaintiff’s pre¬ 
ferential claim in respect of the disputed house 
must fail because under Section 8 (b), B & 0 
Public Demands Recovery Act from the date 
the service of the notice under s. 7 of that Act 
a charge is created in respect of all the property 
of the certificate debtors and all other charges 
created subsequently are postponed to that 
charge. In the present case, the order-sheet of 
the certificate proceedings (Ex. 6) shows that 
the notice under S. 7 was served on 19th March 
1934, nearly four months before the plaintiff’s 
compromise in M. S. no. 362 of 34. Therefore 
even if it be held that by virtue of that compro¬ 
mise a charge was created in favour of the 
plaintiff that charge must be postponed to the 
prior charge of the Crown over the same pro¬ 
perty brought about by the operation of law, 
namely, by s. 8(b), B & 0 Public Demands 
Recovery Act. An attempt w T as made on behalf 
of the plaintiff, at the time of argument before 
the lower Court, to show that the notice under 
S. 7 was not properly served as required by law 
on the certificate debtors on 19th March 1934. 
The lower Court rightly refused to entertain 
that plea at such a belated stage. The order- 
sheet in the certificate proceeding (Ex. 6) espe¬ 
cially the order dated 2nd May 1935 shows 
clearly that the Certificate Officer hold that the 
notice was properly served. The plaintiff did 
not lead any evidence to show that there was 
no proper service nor did he raise any issue on 
this point. 

[ 12 ] Next I take up the question of limita¬ 
tion. On 15th November 1936, the Certificate 
Officer rejected an application under S. 36 
B & 0 Public Demands Recovery Act filed by 
the throe brothers of Gadadhar Sahu (Satyabadi 
Sahu, Madan Sahu and Shyamsundar Sahu). 
Section 37 of that Act says that a person against 
whom such an order is made 

‘ may institute a suit in a Civil Court to establish the 
right whioh he claims to the present possession of the 
property; but subject to the result of such suit (if any) 
the order shall be conclusive 

The order of the Certificate Officer wa3 passed 
on 15th November 1935 and an appeal against 
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his order was dismissed by the Collector on 25th 
January 1936. But the present suit was hied on 
Hist June 1943. The plaintiff claims to be the 
eucceESor*in-interest of Satyabadi, Madan and 
Shyamsunder who were unsuccessful applicants 
in the petition under 8. 35, B & 0 Publio De¬ 
mands Recovery Act. The learned lower Court 
held that Art. 12, Limitation Act would apply 
and that the present suit was hopelessly barred 
by limitation. I think the appropriate Article 
is Art. 13 and not Art. 12. Though that article 
in terms applies only to a “decision or order of 
a civil Court in any proceeding other than a 
suit" it must be deemed to apply to decisions or 
orders of a Certificate Officer also by virtue of 
S. 65 (2), B. & 0. Public Demands Recovery 
Act which says clearly that the provisions of the 
Indian Limitation Aot shall apply to ail proceed¬ 
ings under that Act as if a certificate were a 
decree of a civil Court. Limitation would there¬ 
fore be one year from the date of the appellate 
order of the Collector (ex. o) dated 25th Janu¬ 
ary 1936 rejecting the appeal filed by the Sahu 
brothers against the order of the Certificate 
Officer dated 16th November 1935. 

[13] Thus the plaintiff’s suit must fail both 
on the ground of limitation and also because of 
the prior title acquired by defendant 1 by virtue 
of the certificate sale. I would therefore dismiss 
the appeal with costs. 

Panigrahi J.— I agree. 

K. s, Appeal dismissed* 

A. I. R. (37) 1990 Orissa 143 [G. N. 23.] 
Panigrahi and Narasimham JJ. 

Sm. Amruti Dei — Defendant — Appellant v. 
Sm. Saradamoni Dei and another — Respon¬ 
dents. 

Second Appeal No. 225 of 1947, D/- 4th January 1950, 
from deoision of Diet. J., Cuttack D/- 3-4-1947. 

(a) Advancement —Husband and wife—Purchase 
in wife’s name—Presumption—Onus. 

There is no presumption in law that property ap¬ 
parently purchased by a woman is not hers and that 
she should prove as against a stranger that It was with 
her money that she purchased those properties. On the 
other hand, it is upon him who seeks to challenge that 
the apparent owner is not the real owner to establish 
by cogent evidence that the purchase money came from 
the alleged real owner. Where in a suit by a reversioner 
to set aside an alienation made by the late widow, of 
property alleged to have been purchased by her and 
this belonging to her, the plaintiff alleges that the 
property apparently purchased by the widow in her 
own name was really purchased by her huBband and 
that the money was supplied by the husband, the onus 
is heavy upon the plaintiff to show that that was the 
fact. Unless therefore it is strictly proved that the 
purchase money was paid by the husband the presump¬ 
tion that the apparent owner is also the real owner 
mu3t bo made; and no suspicion or conjecture shall be 
allowed as a substitute for evidence to the contrary. 

[Para 6] 


(b) Hindu law — Widow—Alienation — Legal 
necessity—Alienee’s duty to enquire. 

If there is an aotual existing necessity for advance 
of money, the oircumatance that this necessity is 
brought about by previous mismanagement does not 
vitiate the loan unless the creditor had himself been a 
party to the misoonduot which had produced the 
danger. This rule applies to alienations made by widow. 
It is enough for the alienee to show the existence of 
neceesity at the time of such alienation. Even though 
there may not be legal necessity in faot, the alienee will 
be protected if he honestly did all that was possible and 
reasonable to satisfy himself that the required neces¬ 
sity existed. The illustration to S. 38, T. P. Act which 
now applies to Hindus leaves no doubt on the point. 
When actual enquiry by an alienee becomes impossible, 
the reoital in the document coupled with other oiroum- 
stances should be sufficient evidence of the necessity 
for suoh allegation: 6 M, I. A. 393 (P. C.), Rel. on. 

[Paras 8, 10] 

(c) Benami — Property purchased apparently by 
Hindu woman in her own name — Sale by her of 
property—Enquiry by alienee as to real ownership 
of property or legal necessity impossible due to 
lapse of time — Recitation in deed of sale coupled 
with other circumstances held suificient proof of 
necessity — Husband setting up title to property 
and alleging wife to be benamidar — He must esta¬ 
blish notice to purchaser of real title — Purchaser 
is protected under S. 41, T. P. Act — Reversioner 
claiming under husband, the ostensible owner 
cannot claim higher rights — Hindu law—Widow 
— Alienation — Setting aside of : A. I. R. (8) 1921 
Cal. 549 and A. I. R. (28) 1941 Cal. 318, Rel. on. 

[Para 10] 

(d) Hindu law — Alienation — Widow — Suit 
by reversioner to set aside alienation — Court 
finding that property belonged to widow and that 
she had title to alienate it — Reversioner proving 
that she spent for improvements over property — 
She held could recover cost of improvement from 
absence, such costs being charge on it, [Para 11] 

P. C. Chatterji — for Appellant. 

M. S . Rao — for Respondents. 

Panigrahi J. — This is an appeal by defen¬ 
dant 3 in a suit by a reversioner for a declara¬ 
tion that the alienation made by the mother 
of the plaintiff is invalid and for possession of 
the lands described in Sch. 'Ga’ attached to the 
plaint. 

[2] The plaintiff Saradamoni Dei is the 
daughter of one Bhola Nath Singh who died 
leaving a widow by name Ushamoni and two 
daughters, viz., the plaintiff and another who 
is now dead. The w'idow Ushamoni died in the 
year 1944 leaving the plaintiff as the sole survi- 
ving heir of Bhola Nath. Defendant 3, who is 
the appellant before us, purchased the properties 
described in Sch. ‘Ga’ from Ushamoni by a sale 
deed dated 18-8 37 (Ex. A) for Rs. 170. The 
alleged purpose of this sale was the payment of 
a debt contracted by Ushamoni from one Ananga- 
bhim for the marriage of her second daughter, 
and to pay off arrears of rent on those lands. 

[3] Admittedly the properties stood in the 
name of Ushamoni and her name had been 
recorded in the Current Settlement Khatian 
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(Khatas Nos. 99 and 102 ) as proved by Exs. d and 

D l, The properties in suit are covered by three 

sale deeds, viz., Ex. B dated 25-7-10 (a kebala 

executed by one Aprati Charan Singh in favour 

of Ushamoni); Ex. B-i dated 7-7-1915 (a kebala 

executed b\ Mana Singh in favour of Ushamoni); 

and Ex. B 2 (a kebala executed by Pranasru 3 hna 

and his brother Brundaban in favour of Usha- 

naoni) dateu 3-11-1915. All these documents had 

been obtained in Ushamoni’s name when her 

husband was working in danger in the Central 
Provinces. 

[4] The learned Munsif who tried the suit in 
the first instance held that Ushamoni was only 
a benamidar for her husband and that the real 
title to these properties rested with Bholanath. 
’le, however, found that the alienation made by 
ibe widow under Ex. A, dated 18th August 1937 
was justified by legal necessity and accordingly 
upheld the sale in favour of the appellant. He 
also found that a sum of Rs. 170 had actually 
been paid by the appellant to Ushamoni a 3 
consideration for Ex. A. He relied upon the 
evidence adduced by d. Ws..2 and 4 to the effect 
that Ushamoni was pressed by necessity on 
account of the expenses incurred by her for 
the marriage of her second daughter. He also 
accepted the testimony of the witnesses that 
the income from Bholanath’s estate gradually 
dwindled on account of failure of crops and non¬ 
payment of rent so that she could hardly make 
both ends meet. The learned Munsif observed: 

‘•There Is nothing unnatural if she had no ready and 
enough funds to meet the expenses of her daughter’s 
marriage and for that purpose she seems to have 
borrowed from Anangabhim and to repay that debt 
Bhe made the alienation in favour of defendant 3.” 

Ho accordingly recorded his finding that 

“ there is convincing evidence that to repay that debt 

she made the alienation under Ex. A and as such it 

was for legal necessity and the plaintifl mut be bound 
by it.” 

[5] Against this judgment the plaintiff pre¬ 
ferred an appeal in Appeal No. 258 of 1945 in 
the Court of the District Judge. The learned 
District Judge reversed the finding of the trial 
Court and held that the alienation in favour of 
defendant 3 was not justified by legal necessity 
and gave a decree to the plaintiff as prayed for. 
In arriving at this conclusion however, he com¬ 
mitted some errors of record as well as errors 
in law. The learned Judge wa 3 under the im¬ 
pression that Bholanath was in employment 
under the District Board at the time of the 
purchase of these properties by Ushamoni in the 
years 1910 and 1915 and that, therefore, he had 
to purohase them in her name. He was also in 
error in holding that it was for the alienee to 

prove that the widow made these purchases 
from out of her own money. 
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loj -Luere is no presumption in law that pro- 
perty apparently purchased by a woman is not 
hers and that she should prove as against a, 
stranger that it was with her money that Bhej 
purchased those properties. On the other hand, 
it is upon him who seeks to challenge that the 
apparent owner is not the real owner to estab¬ 
lish by cogent evidence that the purchase money 
from the real owner, It is suggested in thto 
case that the money was supplied by the has- 
band of Ushamoni and that the property was 
purchased by him benami in her name. The 
onus was heavily upon the plaintiff to show that 
that was the fact. Unfortunately both the Courts 
below relied upon certain letters written by 
Bholanath in the years 1910 and 1915 to justify 
their inference that Bholanath did actually 
advance the moneys necessary for the purchase 
of the properties under Exs. B, B-l and B-2 cited 
above. [His Lordship considered those letters 
and proceeded]. Unless, therefore, it is strictly r 
proved that the purchase money was paid by 
Bholanath the presumption that the apparent 
owner is also the real owner must be made; and 
no suspicion or conjecture shall be allowed as 
a substitute for evidence to the contrary. 

[7] The learned District Judge also erred Int 
making a surmise when he made the following 
observation : 

Perhaps he (Bholanath) was then in service and 
in order to avoid exciting suspicion of the authorities 
he made this purchase in the name of his wife.” 

I can find no evidence in the records to show 
that Bholanath was in service at that time and 
that he made these purchases in the name of hin 
wife to avoid exciting suspicion, 

[8] Yet another error committed by the lower 
appellate Court was in assuming that even if 
the appellant had paid the entire price for the 
purchase under Ex. A, dated 18th August 193? 
the sale cannot be upheld. The learned Judge 
observed ; 

“The alienee has further to establish that there woro 
no funds in the hands of the widow to meet the 
demands which are said to have then arisen. ” 

The evidence that the sale was effected at 
about the time when the marriage of tho second 
daughter of Bholanath was performed was ac¬ 
cepted. But in view of the principle of law 
propounded by him, the learned Judge held that 
the alienee had failed to prove the justification 
for the loan incurred by the widow, tc discharge 
which the sale under Ex. A was effected. If 
there is an actual existing necessity for advance 
of money, the circumstance that this necessity 
is brought about by previous mismanagement 
does not vitiate the loan unless the creditor had 
himself been a party to the misconduct which 
had produced the danger. This rule was laid 
down in Hanuman Prasad's case , (6 M. I. A J 
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893 : 18 w. R. 81 F. 0.) and has been applied 
Binoe to oases arising out of alienations made by 
widow. It is enough for the alinee to show the 
existence of necessity at the time of suoh aliena. 
tion. It is also equally settled law that even 
though there may not be legal necessity in fact, 
% the alienee will be protected if he honestly did 
all that was possible and reasonable to satisfy 
himself that the required necessity existed. The 
illustration to S. 38, T. P. Act which now applies 
to Hindus leaves no doubt on the point. While 
the trial Court accepted the evidence of D. w. 4 
the learned District Judge makes no reference 
to it at all. [His Lordship considered the evi¬ 
dence and continued]. 

[9] The learned District Judge also commit¬ 
ted another error in assuming that there was no 
evidence to show that the widow was in arrears 
of rent at the time of executing Ex. a. On this 
point, there is not only the oral testimony of 
D. w. 1 who deposed that “ arrears of rent for 
four years were paid and I got the pautis as 
well ” but Ex. C, the rent receipt, also shows 
that the rent for four years was paid on 7 th 
ootober 1937, i . e., a few days after the execution 
of Ex. A. I am, therefore, convinced that there 
has not been a satisfactory discussion of the* 
evidence on the record and the real fact in issue 
appears to have been obscured by the wrong 
application of well-established principles of law. 

[10] As I have already stated above, a credi¬ 
tor is protected if he honestly did all that was 
necessary for him to do in the circumstances of 
the case to satisfy himself with regard to the 
existence of necessity. Apparently the title deeds 
relating to the lands stood in the name of 
UBhamoni. Exhibit 6 D whioh is an extract from 
the Record of Rights shows that the disputed 
lands were recorded in the name of Ushamoni 
and were described as ' Patita ’. The lands, it 
would appear, were apparently also not yield¬ 
ing any income and the only plot where light 
paddy was raised was plot No. 81 with an area 
of 48 decimals, all the other lands in Khatas 99 
and 102 (Exs. d and D-l) laying fallow. The 
plaintiff did not adduce any evidence to show 
that Bholanath ever claimed to possess these 
lands in his own right ; and the management of 

V these lands by Bholanath even if it be assumed 
is not inconsistent with Ushamoni’s title thereto 
remaining unaffected. Exhibit A clearly recites 
that Ushamoni claimed these lands to be her 
property and that she remained in possession of 
the same. In the absence of any collusion be¬ 
tween Ushamoni and the alienee it is difficult to 
see why the latter should not have accepted this 
representation as being true. In this oase, all 
the apparent circumstances point to an honest 
alienee accepting the representation made by 


Ushamoni as true and there is a singular 
absence of any circumstance whioh would have 
put him on an enquiry. It should also be 
remembered that even if the alienee had launch¬ 
ed upon an enquiry as to whether Ushamoni 
had enough funds or not to make the purchases 
under Ex. B. Series, it would have been an im¬ 
possible task—owing to the long lapse of time 
between her earlier purchase and the alienee’s 
purchase. In such circumstances—when actual] 
enquiry by an alienee becomes impossible—the] 
recital in the document coupled with other circum- j 
stances should be sufficient evidence of the neces¬ 
sity for such alienation. Even if Bholanath were 
alive and had challenged the alienation by Usha¬ 
moni he would not succeed unless he could prove 
that the purchaser had notice of the real title; and 
ti. 41, T. P. Act would be complete answer to 
his claim. Whether, in these circumstances, the 
plaintiff—as the reversioner to the ostensible 
owner—can claim a better right has not been 
considered by the Courts below though, as I 
have pointed out, para. 7 of the written state, 
ment, makes a specifio allegation. The cases 
reported in Ananda Mohan v, Nilphawiari 
Loan Office Ltd., 26 c. w. N. 436 ; (a. I. r. (s) 
1921 cal. 649) and in Chaplabala v. Sarat 
Kumarit a. I. R. (28) 1941 cal. 318 : (199 i. o. 
755) are instances where the provisions of 8. 41, 
T. P. Act, were invoked in favour of a purchaser 
in good faith without knowledge of the real 
state of affairs. 

[11] The appellant also claims to have 
effected some improvements in the lands subse¬ 
quent to her purchase. If this is proved to be a 
fact she would certainly be entitled to recover 
the cost of such improvements from the plain¬ 
tiff, such cost being made a charge upon the 
property. This is however a question of fact 
which must be decided by the Court below. 

[12] In view of all these considerations, I 
am convinced that there has not been a satis¬ 
factory disposal of the appeal and all the con¬ 
tentions raised by the appellant have not been 
adequately dealt with, the judgment under ap¬ 
peal is therefore, set aside and the case is 
remitted to the Court of the District Judge for 
disposal according to law in the light of the 
observations made above. The parties shall bo 
at liberty to adduce further evidence, if any, 
but only on the limited question of improve¬ 
ments alleged to have been effected by the ap¬ 
pellant and their probable cost. Each party 
shall bear his or her own costs. 

[13] Narasimham J. — The principal ques- 
tion for decision in this appeal is whether the 
sale-deed (ex. a) dated 18th August 1937 execut¬ 
ed by Srimati Ushamoni Dei in favour of defen¬ 
dant 3 conveying by sale 3.30 acres of schedule 
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Ga lands for Rs, 178 would be binding against 
the plaintiff wbo is the sole surviving daughter 
of the said Ushamoni Dei. It is not disputed that 
the lands in question were purchased in the 
name of Ushanomi Dei by three Kabalas (Exs. 
B, B 1 and B-2) of the years 1910 and 1915. At 
that time, Ushamoni Dei's husband Bholanath 
Singh was working as a doctor somewhere in 
the Central Provinces. The case as put forward 
by the plaintiff (which was believed by both the 
‘Courts) was that the purchase was made by 
Bholanath Singh benami in the name of his 
wife Ushamoni Dei and that consequently on 
the death of Bholanath Singh sometime in 1928 
the property devolved on Ushamoni Dei as 
widow’s estate with limited power of alienation 
for legal necessity. Both the Courts concurrently 
held that the consideration for the three sale- 
deeds (Exs. B, B-l and B 2) was paid by Bhola. 
nath Singh himself. The lower appellate Court 
further rightly held that the doctrine of advance¬ 
ment has no application in India and that once it is 
proved that the purchase money was paid by the 
husband though the property was purchased in 
the name of his wife the property should be held 
to be the property of the husband in the absence 
of any other piece of evidence to show that the 
husband really intended that the property should 
be gifted to his wife so as to be her Stridhan. In 
this view, the lower appellate Court further 
examined the evidence on the question of legal 
necessity for the alienation (Ex. A) and held 
that there was really no legal necessity in fact 
and that further the purchaser (defendant 3) 
did not make any bona fide enquiry about any 
such legal necessity. 

[14] Therefore there are two questions of fact 
on which the whole case rests: 

(i) whether the disputed property was the 
Stridhan of Ushamoni Dei or else whether it 
was purchased by her husband Bholanath Singh 
benami in the name of his wife; and (ii) if it be 
held tbafc the property really belonged to the 
husband having been purchased benami in the 
name of his wife, whether Ushamoni's sale of 
the property to defendant 3 was for legal neces¬ 
sity or else at any rate whether the purchaser 
(defendant 3) made proper and bona fide 
enquiry as to the existence of the necessity and 
did all that was reasonable to satisfy himself as 
to the existence of the necessity (Art. 182, 
Mulla's Hindu law, loth Edn , pp. 188 and 189). 

[15] In my opinion the lower appellate Court 
correctly understood the legal position involved 
in this appeal but it3 conclusions on questions of 
fact were not based on a full discussion of all 
the evidence adduced by the parties. It may be 
that the conclusions were justified. But the 
lower appellate Court as a final Court of facts 


Bhould have fully discussed the oral and docu¬ 
mentary evidence and given clear reasons in 
justification of its conclusions. 

[16] I would therefore concur in the order of 
my learned brother remanding the appeal. 

R.G.D. Appeal remanded. 


A. I. R. (37) 1930 Orissa 156 [C. N. 24.) 

FULL BENCH 

Ray C. J. Jagannadha Das and 

Narasimham JJ. 

Brajakishor Pattanik and others — Petu 
tioners v. Indian Union — Opposite Party. 

Criminal Misc. Nos. 107, 113, 119, 120, 126, 127 
and 128 of 1949, D/-14-9-1949, from orders of 

Government of Orissa. 

(a) Criminal P. C. (1898), S. 491 _ Petitioner 
absconding from jail. 

Where the petitioner after making the application 
absconds from the jail the High Court cannot consider 
the petition on merits as it can only examine the lega¬ 
lity of the order of detention as incidental to the juris¬ 
diction vested in it under S. 491 to examine the legality 
of the custody. [Para 2] 

Annotation : ('46-Com.) Criminal P. C., S. 491, 
N. 7. 

(b) Criminal P. C. (1898), S. 491 — Successive 
• application. 

That subsequent to the dismissal of the prior petition 
the High Court has, in other cases, taken a different 
view in similar ciroumstances, is not a ground tor 
reconsideration of the legality of the detention. 

[Para 4] 

Annotation : (’46-Com.) Criminal P. C., S. 491, 
N. 11. 

(c) Public Safety—Orissa Maintenance of Public 
Order Act (IV [4] of 1948), Ss. 2, 3 — Successive 
orders of detention. 

The Government have the power to pass any number 
of successive orders against the same person as the 
occasion may require. But if it appears that the fre3h 
order is nothing more in substance than an extension 
of the previous order that would amount to an evasion 
of the imperative provisions of S. 3. Hence an order of 
detention under S. 2 passed against a person who has 
been already in detention by virtue of a prior order and 
without any fresh material disclosed for passing of the 
freBh order is illegal. [Para 15] 

B. Las, O . B. Mohan ty , M. S. Rao and V. Pasayat 

— for Petitioners. 

Advocate-General —for Opposite Party. 

Jagannadha Das J. — Cri. Misc. No. 107 
of 1949 : The petitioner in this case has applied 
to this Court under s. 491, Criminal P. C., 
questioning the validity of an order of detention 
dated 20th April 1949, passed against him by 
the Government of Orissa, under 8. 2 , Orissa 
Maintenance of Public Order Act. The petition 
is dated 4th June 1949, and has been forwarded 
to this Court through the Superintendent of 
Cuttack Jail where he was under detention. It 
has been stated to us by the Advocate.General 
on behalf of the Government that this petitioner 
has since absconded and has gone underground. 
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"When this petition oame up for hearing before 
us on 17th and 18th of August, we intimated to 
the counsel appearing for the petitioner that we 
would not be prepared to consider the applica¬ 
tion unless the petitioner presented himself in 
Court and made himself available receiving the 
orders of the Court. The petition was adjourned 
for consideration to 22nd; but the petitioner has 
not turned up. 

[2l The relief under s. 491, Criminal P. C., is 
one available to a person under alleged illegal 
custody. The Court on an application by such a 
person is called upon to examine the legality of 
his custody or detention and if satisfied that it is 
illegal, will direct him to be set at liberty. The 
Court cannot be called upon merely to examine 
the legality of an order of detention and set 
aside the order of detention on the ground of 
its illegality. This Court is not a Court of appeal 
or a Court of revision against the detaining 
authority and can only examine the legality of 
the order of detention as incidental to the juris¬ 
diction vested in it under S. 491 to examine the 
legality of the custody. If the petitioner is not in 
custody and is not available, the Court cannot 
stultify itself by passing an order directing the 
petitioner to be set at liberty. This petition 
therefore cannot be considered on its merits and 
must be rejeoted. 

[3] Cri. Misc . No. 113/49 : It has been 
stated by the Advocate-General on behalf of the 
Government when this petition came up for 
hearing on 22 nd instant, that the petitioner 
has since been released. The petition has accord¬ 
ingly become infructuous and is therefore 
dismissed. 

[ 4 ] Cri. Misc. Nos. 126 and 127 of 1949 : 
These two are petitions by Manmohan Misra and 
Nisamony Tripathy respectively complaining 
against the legality of the orders of detention 
passed against them by the Government of Orissa 
under S. 2, Orissa Maintenance of Public Order 
Act, 1948, in respect of the detention under the 
very same orders. The petitioner had previously 
tiled two other petitions Cr. Misc. 62 and 63 of 
1949. They were considered on their merits and 
disposed of by this Court by its order dated 28 th 
April 1949 dismissing their applications. The 
presont petitions are for reconsideration of the 
legality of the same detentions. We have gone 
through the petitions and we are satisBed that 
there are no fresh grounds on which the legality 
of the detention is challenged. All that the peti¬ 
tioners say is that subsequent to the disposal of 
the prior petitions, this Court has in other cases 
taken a different view in similar circumstances. 
This is certainly not a ground for reconsideration. 
The petitions are accordingly dismissed. Wo are 
not to be understood as deciding by implication 



that such a petition for review or reconsideration 
lies at all, in cases of this kind. The petitions 
are under S. 491, Criminal P. C. As pointed out 
by their Lordships of the Privy Council in C, P . 
Matthem. Dist. Magistrate Trivendrum , A.I.R. 

(26) 1939. P. 0. 213 ; (I. L. R. (1939) Mad. 744), 
the power to issue a prerogative writ of habeas 
corpus , in matters covered by 8. 491, Crimi¬ 
nal P. C., has been taken away. It is there- 
fore doubtful whether the common law rule that 
successive applications for a writ of habeas 
corpus can be maintained before different Judges 
of the High Court on the same grounds, applies 
to proceedings under 8. 491, Criminal P. C. 

[6] Criminal Misc. Nos. 119/49, 120/49, 
and 128/49. These three petitions raise the 
common question of whether an order of deten¬ 
tion under 8. 2, Orissa Maintenance of Public 
Order Aot, passed against a person who has been 
already in detention by virtue of a prior order 
and without any fresh material disclosed for 
passing of the fresh order, is legal. 

[6] In Cri. Miec. no. 119 of 1949, the first order 
was passel on 28th October 1948, and was due to 
expire on 28th April 1949. The fresh order of 
detention was passed on 28th April 1949, while 
the petitioner was still in jail by virtue of the 
previous order and appears actually to have been 
served on him after the expiry of the first 
order. 

[ 7 ] In this case the grounds of the present 
detention furnished to the petitioner set out a 
number of details, which it is not disputed, are 
the very grounds for tho prior order of detention 
and there is the further addition as follows: 

“There is every reason to believe that after your 
release you will go underground and resort to sabotage. 
With a view to preventing you from acting in the 
manner above mentioned and from indulging in sub¬ 
versive activities, it was considered necessary that you 
should be detained.” 

[8] In cri. Misc. No. 120 of 1949, the petitioner 
appears to have been under detention by a prior 
order which expired on 17th March 1949, and 
thereafter, he was continued to bo kept in deten¬ 
tion and the High Court on an application in 
Cri. Misc. 26 of 1949, made by the petitioner in 
respect of such continuance of custody, directed 
his release on 14th April 1949, on the ground that 
the continued detention was not supported by 
the Government by production of any fresh 
order of detention after 17th March 1949. There¬ 
upon the Government passed a fresh order of 
detention on 23rd April 1949, the legality of whioh 
is the subject-matter of this petition. 

[9] In this application, the grounds of deten¬ 
tion furnished to the petitioner are set out as 
follows* 

'Ycu are under detention for your communistio 
activities for a period of six months. You are a desperate 
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oharaoter and there is every reason to believe that 
after your release you will go under-ground in order to 
resort to sabotage and other forme of lawlessness. You 
have not changed your creed which contemplates chaos 
and confusion in the country by violent means and by 
commission of wide-spread sabotage of vulnerable points 
and dislocatian of essential public services. That your 
being at large constitutes an imminent danger to peace 
and maintenance of public order. It was therefore con¬ 
sidered necessary that with a view to preventing you 
from acting in the manner mentioned above which is 
prejudicial to public safety and maintenance of public 
order, you should be detained.” 

[10] In cri. Misc. NO. 128 of 1949, the peti¬ 
tioner was detained by a prior order of detention 
dated 2nd September 1948, which was to expire 
on 2 nd March 1949. The present order of deten¬ 
tion against the petitioner was passed on 25th 
February 1949, while he was still under deten. 
tion, to take effect from 2nd March 1949. 

[11] In thig case, the grounds of detention 
furnished to the petitioner for the present 
detention are set out as follows: 

‘‘That you are detained for your communistic acti¬ 
vities for a period of six months and there is every 
reason to believe that after your release you will go 
underground and resort to sabotage and other forms of 
lawlessness. That you have not changed your political 
creed whioh contemplates the oreation of cbao3 and 
confusion in the country by violent means and by 
commission of wide-spread disturbances, sabotage of 
vulnerable points and dislocation of essential public 
services. That your being at large constitutes an im¬ 
minent danger to public peace and maintenance of 
public order. It was therefore considered necessary that 
with a view to preventing you acting in the manner 
mentioned above which is prejudicial to the public 
safety and maintenance of public order, you should be 
detained.” 

[ 12 ] It would appear therefore that in all 
these three cases, the fresh order of detention was 
prima facie for the same reasons as the previous 
order of detention and accordingly as stated at 
the commencement of this judgment, the ques¬ 
tion arises as to the legality of such orders. 

[13] This question wa3 considered by me at 
length in my judgment in cri. Mi30. cases nos. 
61, 70, 71, 73, 74, 75, 82, 89, 98, 99 and 102 of ’49 
dated 8th June 1919. When the present appli. 
cations came up for disposal originally in the 
vacation, it was represented by the learned 
Advocate.General on behalf of the Government 
that he desires the correctness of that judgment 
to be reconsidered. These applications have ac¬ 
cordingly been directed to be posted before a 
Special Bench and have now been re-heard on 
the question of law involved. 

[14] After hearing the matter fully re-argued, 

I can see no reason to change the view that I 
have previously expressed. The main argument 
that has been advonced by the Advocate-General 
on behalf of the Government is that my judg. 
ment proceeded on the view that the Act is to be 
interpreted against the Government and in 


favour of the liberty of the subject, unless the 
powers of the Government oan be supported by 
express terms of the Act. He urges that the 
correct approach is to see whether there is any¬ 
thing in the Act whioh cuts down the powers of 
the Government and that a construction which 
advances the purpose of the Act as appears from 
the preamble thereof, namely, “to provide for the 
preventive detention in connection with the public 
safety and maintenance of public order” is to be 
adopted. He therefore argues that the provision 
in s. 3, that an order is to remain in force for a 
period not exceeding six months is to be treated 
as a subsidiary provision and should not be con¬ 
strued as cutting down the power under S. a. H 0 
has cited Craies on Statute Law, pp. 454, 455 and 
456 in support of the view that the supposed dis¬ 
tinction between the strict and liberal construc¬ 
tion of the penal Statute has been, in modern 
times, almost discarded. In my judgment, how¬ 
ever, I have made it clear that the determination 
of the question of law involved, is to be based 
“as far as possible on the wording of the Statute 
and not on mere extraneous general considera- 
tions.” Even in the view of the approach sug¬ 
gested by the learned Advocate.General, the 
question remains whether the Government have- 
under the Statutes, powers to pass fresh orders- 
of detention which in effect and in substance 
amount to mere extension of the period of the 
prior order of detention. If the Government have 
no power to extend the period of detention, it 
cannot bo disputed that an order which is in 
form a fresh order, but in substance i3 an exten¬ 
sion, would amount to abuse of powers vested 
in the Government and would on that ground be 
invalid. It is from this point of view that the 
question has been elaborately considered in my 
previous judgment and it is unnecessary that the 
same should be repeated here. I adopt for the 
purpose of this judgment generally what I have 
stated in my previous judgment. It ha 3 been 
pointed out in course of the argument that 8. 14, 
Orissa General Clouses Act, 1937, supports the 
power to issue fresh orders of the kind now in 
question. That section says as follows: 

“Where an Orissa Act confers a power or imposes a 
duty, then the power may bo exercised and the duty 
shall bo performed from time to time as occasion 
requires.” 

It may be noticed that this section is in terms- 
the game as 8. 14, Central General Clauses Act, 
1897, as it stood prior to its amendment in 1919, 
The only difference that the amendment makes 
is the addition of the phrase “unless a different 
intention appears.” 

[15] It is argued that the fresh orders of 
detention under question are a fresh exercise of 
the power vested in the Government under S. 
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Orissa Maintenance of Pablio Order Act, whioh 
is authorised by S. id, Orissa General Glauses 
Aot. It is said therefore that they cannot be 
said to be a contravention of 8. 3, Oris3a Main, 
tenance of Public Order Act which merely pro- 
vides that any particular order cannot be »in 
^ force for a period exceeding six months. There 
can be no doubt that the Government have the 
power to pass any number of successive orders 
against the same person as occasion may require, 
but it must be shown that each fresh order is 
required by the then occasion. If it is not shown 
that the occasion—whioh I suppose means the 
totality of the objective circumstances at the time 
—requires it and if it appears that the fresh 
order is nothing more in substance than an ex¬ 
tension of the previous order, that would amount 
Ho an evasion of the imperative provision of s. 3 
which in categorioal terms says that an order 
should remain in force for a period "not exceed¬ 
ing six months.** 

[16] Section 14, Orissa General Glauses Act 
does not in any way support the exercise of a 
power which on the facts of a particular case, 
the Court is able to pronounce as being an abuse 
of power. It may be noticed that even when the 
S. 14, Central General'Clauses Act, 1897, stood 
before its amendment in 1919, a large number 
of orders under 3. 144 were pronounced to be 
invalid as amounting to abuse of power. I have 
referred to those case3 in my previous judgment. 

[17] The question therefore in each one of 
these cases is whether the fresh orders are in 
effect orders of extension and amount to abuse 
of powers. The learned Advocate-General claim¬ 
ed that the affidavits filed in these applications 
on behalf of the Government by the Additional 
Home Secretary show that the orders do not 
amount to abuse of powers. It was pointed out 
to him, however, that a perusal of those affida¬ 
vits which are all iu the same routine form, only 
discloses that the Hon’ble Minister in Charge 

after duo ooDsidoration of the reports and information 
placed before him was fully satisfied that the petitioner 
aoted in a manner prejudicial to the public safety and 
maintenance of publio order.” 

It was pointed out to the Advocate-General that 

this could obviously refer only to reports and 

information prior to tho earlier detention in 

% respect of those detenues who were actually in 

detention by the date of the fresh orders, because 

they refer to the petitioner ha/oing acted in a 

prejudicial manner and there is no indication 

and it is unlikely that they have acted so while 
in jail custody. 

[18] So far as Misc. Appln. no. 130 of 1949 is 
concerned, the fresh order was one passed after 
the prior release and same consideration may 
not apply. But since the Additional Home Seore. 


fcary*s affidavit in this case also is in the same 
routine form, we were not satisfied that any 
fresh consideration was given to the matter and 
we could not take it aa establishing anything 
different from what could be said to have been 
the case in the other two petitions. We were, 
however, prepared to consider in all the three 
cases that the Government would have been 
fully justified in passing fresh orders of detention, 
though on the same previous grounds if it ap¬ 
peared that there was fresh material giving rise 
to fre3h occasion for passing the fresh order of 
detention. We accordingly adjourned the hearing 
of the applications from 18 th to 22nd to enable 
the Advocate-General to file fresh affidavits to 
elucidate the exact position in respect of these 
applicants. On the 22nd fresh affidavits, sworn 
by the Additional Home Secretary, were filed 
whioh state as follows ; 

“From the confidential reports and reoorda in regard 
to the activities of the detenue which were placed by me 
before the Hon’ble Minister in Charge, he was fully 
satisfied that the petitioner will go underground after 
his release and will resort to sabotage and will engage 
himself in various other subversive and dangerous 
activities which will be prejudicial to the public safety 
and maintenance of publio order.” 

[19] We have considered these affidavits fully 
and carefully, but they are still very vague and 
we are unable to accept the same as showing 
that there wa3 any fresh material to give rise to 
a fresh occasion for passing the order even 
though on the same previous grounds. The 
allegations in these new affidavits are too vague 
to satisfy even that limited test which has been 
suggested abov8 as the one we were prepared to 
accept. The learned Advocate-General again 
applied for further time to elucidate the matter 
by more detailed affidavits. The hearing of these 
matters having been specifically adjourned for 
filing of these fresh affidavits, we could not 
possily accede to this dilatory request of the 
Advocate-General for fresh time. In the circum. 
stances since in our view the fresh orders that 
are in issue in these three cases amount in law 
to abuse of the powers vested in them under the 
Act, though they may have been in fact perfectly 
honest and bona fide. We have no option, there- 
fore, hut to hold that the orders are illegal. The 
detention of these petitioners is accordingly 
invalid and they have been directed to be set at 
liberty forthwith, by our order dated 22nd August 
1949 wherein we intimated that the reasons for 
the same will be pronounced later. 

Narasimham J—I agree. 

Ray C. J. —I agree. 

D,H * Order accordingly. 
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A. I. R. (37) 1S50 Orissa 150 fG. N. 25.] 

Ray C. J. and Jagannadhadas J. 

Mitru Thapi and others — Defendants 
Appellants v. Mst. Gurubari Goudani and 

others , Plaintiffs and another , Defendant _ 

Respondents . 

A. I - . A. D. No. 21 of 1946, D/ 17-1-1950, from 
deoision of Sob-J., Sambalpur, D/-9-11-1945. 

(a) Transfer of Property Act (1882), S. 91—Hindu 

reversioner — Interest in property mortgaged _ 

Right to redeem -(Obiter) — Per Ray C. J _Hindu 

law—Reversioners. 


Obit 'r. — Per Huy C. J .—The words “any interest 
in the property mortgaged or the right to redeem the 
same” would convoy the widest possible connotation so 
as to include the particular kind of “interest’, that a 
rovcreioner of Hindu law has in the last male owner’s 
property during the subsistence of limited owner’s 
tenures. A reversioner is neither a volunteer nor a 
stranger when he, in order to protect the estate from 
the ravages of a debt binding thereon, and ex post facto 
on him, or on those whom ho may represent, or by 
whom he may be represented, within Hindu law princi¬ 
ples governing and applying to the status of reversio¬ 
ners qua presumptive heirs to the estate discharges 
the security. [Paras 10 and l6] 

Annotation -(’45-Com.) T. P. Act S. 91, N. 16, Pt. 4. 

(b) Transfer of Property Act (1882), S 91 —Hindu 
reversioner — Right to redeem —what must be pro¬ 
ved— (Obiter )—Per Ray C. J _Hindu Law — Re¬ 

versioners. 


Obiter .—Per Ray C. J. —It is always desirable ths 
when a reversioner wants to make out a case of a 
interest In the equity of redemption so as to be entitle 
to redeem, he must plead and prove that it was neoeg 
sary for the preservation and protection of th 
property. [Para 18 

Annotation—(’45-Com.) T. P. Act, S. 91 N. 16 
Pt. 8. 

(c) Transfer of Property Act (1882), Ss. 91 am 
92—Hindu reversioner—Right to subrogate—Pos 
sessory lien —Hindu law—Reversioners. 

At the request of her widowed mother who wa 
unable to redeem a mortgage executed by her th 
plaintiff, her daughter, paid up the mortgage mono 
in the presence of the mother and Punchas of th' 
village and the mortgagee, on receiving the money ii 
full discharge of the mortgage, recorded an endorse 
ment to that effect and made over the deed tn th 
plaintiS. The plaintiff was given possession of th 
property which had been mortgaged but was later dis 
possessed forcibly by the defendants who were the son 
of the plaintiff's deceased sister. An unregistered dee. 
of gift of this property was executed by the widow ii 
favour of the defendants who, however, were neve 
given Possession under it. The plaintiff being d°sno 8 

sessod by the defendants brought a suit for recover 

of possession on declaration that the defemWo ' 
mere trespassers : defendants wen 

eory lien in respect of the property, both ag a n 

she 9 * “ aU ® r o( ei J uit y. on ‘the strength of whiel 

fendant/ who^'e ^ ^ !° Bt posaea8ion I™ the de 

SL ^oid^ft" 1 " 6 

Annotation. (’46-Com.) r. P. Act, S. 91, N. 16. ' 


B t N. Das and O , B. Mohanti —for Appellants. 

P. C. Chatter ji —for Respondents. 

Ray C. J. — This is an appeal by defen¬ 
dants 1, 2 and 3 in a suit for recovery of posses¬ 
sion on declaration that the said defendants are 
mere trespassers. The disputed lands amounting 
to 3.33 acres of arable lands described in sch. 
Jcha of the plaint belonged originally to one Bala 
Bagafcia whose widow is defendant 4. He died 
sometime in 1931 leaving behind his widow 
(defendant 4), his three daughters (plaintiffs 1, 2 
and 3) and his predeceased daughter's sons 
(defendants 1, 2 and 3). The disputed lands had 
been mortgaged with possession on 26th Febru¬ 
ary 1924 by way of seourity for a loan of Rs. 190 
to one Akula Sahu. In pursuance of the condition 
of mortgage, Akula was to enjoy the usufruofc in 
lieu of the interest as they accrued. Akul con¬ 
tinued to remain in possession as mortgagee till 
2nd January 1943 when it was redeemed. Akul 
returned the mortgage bond with an endorse¬ 
ment of satisfaction of that debt. It has been 
the plaintiffs’ case, which has been found to be 
true by the learned Court of Appeal below, that 
the loan was paid off by plaintiff 1 (Gurubari) 
at the request of defendant 4 (Tara Bagatiani) 
and possession was delivered to her. That she has 
been unlawfully dispossessed by defendants 1 to 
3, who secured an invalid gift from defendant 4. 
Hence the suit for declaration that the gift 
wa3 beyond the competence of defendant 4, 
void and inoperative as against the reversionary 
rights of the plaintiffs and, particularly, as 
against the right flowing to plaintiff 1 from her 
redeeming the mortgage at the request of defen¬ 
dant 4 and for recovery cf possession from the 
said defendants. Besides, there is a claim for 
damages for such unlawful occupation resulting 
in deprivation of her crops raised by plaintiff 1 
in the year 1943 and of possession in the years 
following, before the suit. 

[2] The defendants’ reply is that they (defen¬ 
dants l to 3) paid up the mortgagee and re¬ 
deemed the mortgage by raising a loan. They 
did so as the defendant 4 promised to give them 
the Iand3 by way of gift, they having been 
brought up from their infancy by her. That 
accordingly, defendant 4 gifted away the lands 
to them by an unregistered deed of gift and 
made over possession and that it was by trickery 
that the plaintiff l secured possession of the 
usufructuary mortgage deed and got certain en¬ 
dorsements forged on its reverse. 

[3l For the purpose of Second Appeal, the 

following findings are incontrovertible and con¬ 
clusive : 

(i) That at the request of defendant 4, who 
was unable to redeem the mortgage, the plain¬ 
tiff 1 paid up the mortgage money in the 
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presence of defendant 4 and the punchas of the 
village and the mortgagee, on receiving the 
money in full discharge of the mortgage, record¬ 
ed an endorsement to that effect and made 
over the deed to the plaintiff 1; 

(ii) That the plaintiff 1 was given possession 
of the lands but was later dispossessed forcibly 
by defendants 1 to 3; 

(iii) That the unregistered deed of gift exe¬ 
cuted by defendant 4 in favour of defendants 1 
to 3 was void and inoperative, and the donees 
under the deed were never given possession 
under it which they aeoured by force. 

[4] On these findings, the learned lower appel¬ 
late Court, reversing the judgment of the learned 
Munsif, decreed that the plaintiffs should be 
restored to possession and should recover the 
sum of rs. 90 being the value of the crops 

forcibly removed by defendants 1 to 3. Hence 
the Second Appeal. 

[5] The only point that has been urged before 
us by the defendants-appellants is that the 
plaintiff cannot subrogate herself to the position 
of a mortgagee on payment of the mortgage 
money, as she is a mere volunteer, and stranger, 
having no present interest in the disputed pro¬ 
perties. 

[6] Reliance is placed on as. 91 and 92, T. P. 
Act. Section 91 enumerates “ persons who may 
redeem or sue for redemption ”. The material 

portion of the section is quoted for facility of 
reference: 

“91. Besides the mortgagor, any of the following 
persons may redeem ..... the mortgage property, 
namely : 

(a) any person other than the mortgagee of the 
interest sought to be redeemed who has any interest 

In, • . . . the property mortgaged or in.right 

to redeem the same.” 

Section 92 defines the right acquired by the 
redeemer. It reads: 

“92. Any of the persons referred to in S. 91 (other 
than the mortgagor) and any co-mortgagor shall, on 
redeeming property subject to the mortgage, have, so 
far as regards redemption, foreclosure or sale of suoh 
property, the same rights as the mortgagee whose 
mortgage he redeems may have against the mortgagor 
or any other mortgagee. 

*'The right c °nferrei by this section is called the 
right of subrogation, and a person acquiring the same 
is said to be subrogated to rights of the mortgagee 
whoso mortgage he redeems, 

A person who advanced to a mortgagor money with 
which the mortgage has been redeemed shall be subro¬ 
gated to the rights of the mortgagee whose mortgage 
has been redeemed, if the mortgagor has by a registered 

instrument agreed that such persona shall be so subro¬ 
gated ” 

“ Nothing in this seotion shall be deemed to confer 
a right of subrogation on any person unless the mort¬ 
gage in respeot of which the right is olalmed has been 
redeemed in full. ” 

Considering both the sections together, it is 
urged, that only two alternatives are open to 


plaintiff 1 , namely, either she should possess 
an interest in the property mortgaged or the 
right to redeem the same ; or she should be one 
who ha9 advanced to a mortgagor money with 
which the mortgage has been redeemed and in 
whose favour the mortgagor has, by a registered 
document, agreed that he should be subrogated 
to the rights of the mortgagee, whose mortgage 
has been redeemed; and that as the plaintiff 
owns no interest (present and subsisting) in the 
property mortgaged or the right to redeem the 
same, and as an advancer of money no agree¬ 
ment conceding the right of subrogation to 
her has been registered, she cannot be subuogat. 
el to the rights of the mortgagee and thus 
cannot recover possession. It is said no third 
alternative is open to the plaintiff. 

[7] The contention that she is entitled to the 
right of subrogation on the strength of advance¬ 
ment of money to the mortgagor cannot be 
considered with any amount of seriousness as 

there is no registered agreement by the 
mortgagor. 

W It has to be examined, however in some 
detail, whether she owns any interest within the 
meaning of s. 91 (a). At one time, there was 
some conflict of opinion over the question in¬ 
volved. Long sinoe, it has been the trend of 
authorities in almost all the High Courts that a 
reversioner has no interest, either in the mort¬ 
gage property or the equity of redemption. The 
reversicraer has a mere spes successions in the 
estate left by last male owner, it being always 
uncertain if a particular reversioner would sur¬ 
vive the limited owner on whioh contingency 

his chance of succession to the property solely 
depends. 

[9] This bare chance is not oapable of assign¬ 
ment or disposition by a reversioner. It cannot 
be reduced to possession during the subsistence 
of the limited tenure. 

[lOj I shall presently deal with the various 
decisions bearing on the point. Before doing so, 

I propose to give my own commentary on the 
interpretation of the section. Dissociated from 
the historical context, the words "any interest 
in the property mortgaged or the right to 
redeem the same’’ would oonvey the widest 
possible connotation so as to include the parti¬ 
cular kind of "interest” (to use the word for the 
sake of convenience) that a reversioner of Hindu 
law has in the last male owner’s property during 
the subsistence of limited owner’s tenures. It is 
well-known that a Hindu reversioner, provided 
he is the next presumptive heir at the time, can 
maintain a suit for declaration of his status, for 
avoidance, with reference to its futurity, of any 
disposition of the corpus by the for-the-time- 
being limited owner affeoting his prospective 
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right which, at that moment, is nothing but a 
mere chance ispes successions). This has been 
permitted not only as a matter of policy found¬ 
ed upon likely disappearance of available evi¬ 
dence relating to the circumstances that would 
invalidate the transaction, but also on the 
theory of representation. The reversioner in such 
a suir, represents the entire line of reversioners, 
and his action is one which is aimed at protect¬ 
ing the remainder of the estate after exhaustion 
of the limited interest of the life tenure-holder. 
As it is representative in character, even a more 
remote reversioner can maintain the action, on 
proof that the then nearer reversioners had by 
their conduct disqualified themselves from suing. 
If there is any reason behind it, it is thi 3 that 
ail the reversioners that intervene between the 
last male holder and the next full owner of the 
inheritance and the latter, all taken collectively, 
own the estate of a remainderman. The interest 
owned by this collective body is not subject to 
chances but constitute a certain and vested 
interest in the property. The full ownership 
of the property which always, and, without 
exception, includes right of disposition both 
inter vivos and testamentary and which is trans¬ 
missible to the owner’s natural heirs is certainly 
not in the life estate-holder, whether a widow 
or a daughter or the like. The residuum of inte¬ 
rest which together with the life tenure would 
make up the complete ownership, constitutes an 
interest which subsists, side by side, with the life 
tenure at they two together constitute the estate. 
Conceding hypothetically that all the presum - 
tive heirs living at any particular moment may 
not survive the limited owner, there must be 
some others w T ho must have come into existence 
by then, or in the long run, the estate may 
escheat to the State. The State, therefore, in 
such a contingency, cannot be excluded from the 
category of the reversioners. In short, the status 
of the entire line of reversioners down up the 
State, taken collectively, is hardly different 
from that of a remainderman a term so familiar 
in English law. Apt illustration of remainder¬ 
man’s right to redeem is furnished by the deci¬ 
sion of the Chancery Division of the High Court 
of England in the case of Aynsly v. Reed, (1754) 
21 E. R. 264. The faots of that case are. 

[ill One John Aynsly, the plaintff’s father, 
was seised of estates at South Middleton, subject 
to a mortgage, in fee, to the defendant Francis 
for securing £200, died having devised by his 
will the said estate called Highlands to the de¬ 
fendant Reed, his heirs and assigns subject to 
the payment of debts, legacies to the uses 
following, to the plaintiff for life, remainder to 
trustees to preserve, but neverthless, to permit 
the plaintiff to receive the rents and pro¬ 


fits after his, the testator’s debts and legacies 
were paid, and not sooner, remainder to the 
plaintiff’s sons and daughters, by any other wife 
than the present in strict settlement, and in de¬ 
fault of such issue, then to his two daughters, 
the defendants, Mary Davidson and Ann Twed- 
del, during their lives as tenants in common, 
remainder to the defendant Francis Tweddelfor 
life, with remainder to his first and other sons, 
in tail male, remainder to his grandson, the de¬ 
fendant, George Tweddel, in like manner, with 
remainder to his first and other sons in tail 
male, with the ultimate remainder to the testa¬ 
tor s own heirs. The plaintiff proved the will 
and the defendant Reed entered on the estates 
The bill was for an account of the testator’s per¬ 
sonal estate; for an account of what was due on 
the defendant Francis Deleval’s mortgage; and 
for a direction to pay up the said mortgage etc. 
By the decree an account was direoted of what 
was due on Deleval’s mortgage and upon the 
plaintiff’s or upon the defendant’s, Mary David¬ 
son, Ann-Tweddel, and George Tweddel, paying 
what should be found due, the mortgage was to 
convey, &o. t and in default of the plaintiff’s or 
the said defendants redeeming, the bill as to the 
defendants, the mortgagee, was to be dismissed, 
and the said defendants were to stand foreclo¬ 
sed; but in case, the plaintiff or the said defen¬ 
dants, or any of them, should redeem, theequity 

of redemption was to be in the person so re¬ 
deeming. 

[ 12 ] It cannot be said that there was not 
some amount of uncertainty in the bequest 
tailing to the lot of the defendants above named; 
but yet it being a remainderman’s estate was a 
subsisting interest in the equity of redemption. 
Such an interest would clothe the holder there¬ 
of with a status enabling him to exercise a 
right of redemption a3 against the mortgagee 
for the purpose of saving the estate from extinc¬ 
tion. Such an extinction would defeat remain¬ 
derman’s prospective inheritance. On exercise 
of right of redemption, the redeemer would in 
equity become the owner of redemption. 

[13] The decision in the case of Maliadeo v. 
Babya, A.I.R. (16) 1929 Nag. 27.(112 I.C. 248)) bear3 
a close analogy to Aynsly 1 s case (( 1754 ) 21 E.B. 264) 
just quoted. The testator bequeathed his property 
to his widow for life, and on her death to A and 
his heirs. A survived the testator. It was held 
that A’s interest is a vested interest and a’s son 
or heir though not entitled to possession during 
the widow’s life time, has an interest within th9 
meaning of 8. 91 of the Transfer of Property Act 
that entitled him to redeem. Though the deci. 
sion is that of a Single Judge of the Chief Court 
of Nagpur, I find it is based upon very 
closely reasoned arguments derived from 
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authorities mentioned in col. (ii) p. 28 of the report. 
The cases relied upon are Bilaso v. Munni Lal % 
33 ALL. 558:*: (11 1. C. 516) and Bhagabati v. Kali 
Char an, 38 I. A. 54: (88 cal. 468 p. o.). In the 
latter case, on the death of the testator’s mother 
and wife, the property was to pass to his sister’s 
eons. It was held that the sister’s sons who 
were living at the testator’s death had a vested 
interest though their possession and enjoyment 
of the property was postponed till the deaths of 
the testator's mother and widow. In Mahadeo's 

vote, (A. I. R. (16) 1929 Nag. 27: 112 I. C. 248), 

the learned Judge has made a distinction bet¬ 
ween an individual reversioner’s interest and 
that on one whose testamentary succession was 
certain till after deaths of certain intervening 
life tenants though not reducible to immediate 
possession. It is uncertainty implicit in an 
individual reversioner’s chance of succession 
that makes it distinguishable from that of a 

remainderman’s certainty to succession and that 
of his heirs. 

[Hi I should like to note that I am not obli¬ 
vious of the fact that Hindu widow’s estate is 
not identically the same a3 that of a life estate. 
The difference between the two sonants in a 
Hindu widow having the absolute power of alie¬ 
nation in certain circumstances defined in Hindu 
law. This is because she represents the whole 
•estate for the purpose of its preservation. That 
does not mean that the whole estate vests in her, 

[15] The legislative intent ought to be clear 
from the language employed to indicate the 
condition of eligibility for the right to redeem. 
The Legislature did not feel satisfied by using 
^the words any interest in, or charge upon the 
property mortgaged”, but went further to say 

or in or upon the right to redeem the same.” 
The reversioner, as a presumptive heir, may not 
have an interest in praesenti in the property 
mortgaged, but has, by all means, an interest in 
the equity of redemption, in the sense that, in 
case the eqity of redemption is foreclosed, he too, 
along with the life estate owner and the entire 
line of reversioners one or the other of whom 
must be surviving when the succession traceable 
to the last male owner reopens, should stand 
foreclosed. It may be noted that the ‘interest’ 
contemplated is not one which i 3 immediately 
reducible to possession. 

[16] Looked at from another angle or vision, 
in case of a mortgage binding on the estate, all 
persons interested in it, in a manner and to the 
extent eo as to be debarred from right to redeem 
the mortgage property, in a suit, either for 
foreclosure or for sale, are to be deemed as joint 
debtors. In the suit, they may or may not be 
impleaded as parties defendants in their indivi¬ 
dual capacities. The decrees for foreclosure or 
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sale of mortgage property obtained by a mort¬ 
gagee of the last male (full) owner as against a 
limited owner are, in the absence of any fraud 
or collusion, binding on them as much as if the 
decrees were obtained against them eo nomine . 
The position of a joint debtor, in relation to his 
right of subrogation to the security of the com¬ 
mon creditor, accruing from hie liquidation of 
bis debt is well*settled in English and American 
law, particularly in those States of America, in 
which the English Common Law Doctrine has 
not been abrogated. In the3e countries one of 
the joint tenants or tenanfcs-in-common may, on 
redemption, enter upon possession of the mort¬ 
gage property for the purpose of reimbursing 
himself subject to account with his co-tenant, 
being entitled to possession and receipt of the 
whole of the rents. In this country, however, 
he cannot do so, except in the case of an usu¬ 
fructuary mortgage, or, it may be, an English 
mortgage. In Walker v. Eaton , (so Am. Deci¬ 
sions, 637), a joint debtor’s right to be Eubroga. 
ted to the security of the common creditor has 
been affirmed by Shipley C. J. The learned 
Judge says: 

“II one who may be obliged to redeem the share 
of a co-tenant to relieve his own share from incum¬ 
brance, could have no right to retain the share of 
such oo tenant as security and to obtain a reimburse¬ 
ment of the amount equitably chargeable to it he 
might utterly fail to obtain compensation. And* yet 
his co-tenant, without making any payment, might be 
entitled to the full possession and benefit of hi 3 Bharo 
of the land, discharged from the incumbrance. The 
law cannot justly be oharged with such results as 
produced by conformity to its provisions. The principle 
is well established and is of frequent application in 
the redemption of mortgages, that one having an In¬ 
terest in an estate under encumbrance, may redeem 
the whole estate when necessary to redeem his own 
share or to relieve hi3 own title from incumbrance 
even against the pleasure of a co-tenant or other owner 
and may bo regarded as the assignee of the incum¬ 
brance upon the other shares or interest.” 

In my judgment, therefore, a reversioner is 
neither a volunteer nor a stranger when he, in 
order to protect the estate from the ravages of 
a debt binding thereon, and ex post facto on 
him, or on those whom he may represent, or by 
whom he may be represented, within Hindu 
law principles governing and applying to the 
status of reversioners, qua presumptive heirs, 
to the estate discharges the security. 

[17] I am not disposed, however, to decide 
the instant case on this finding of mine in view 
of the weight of authorities against it, parti, 
cularly, as the present case can be dealt with 
fairly and squarely as between the parties, 
treated from a standpoint to which I shall come 
presently. 

[ 18 ] I shall now address myself to the deci. 
sions in which the view contrary to the one 
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already expressed by me has been taken The 
first case, that 1 shall pick up, is the case of 
Chhotey Singh v. Surat Singh, 5 Luck. 691: 
(A. I. R. (17) 1930 oudh. 294). In this case, rely¬ 
ing on the dictum of the Privy Council in the 
case of Amrit Narayan Singh v. Gaya Singh , 
45 1. A. 35: (A. 1. R. ( 4 ) 1917 P. C. 95) it was 
held that in the face of very definite and clean 
pronouncement of their Lordships of the Judicial 
Committee, in Amrit Narayan Singh v. Gaya 
Singh , (45 I. A. 35: A. I. R. (4) 1917 P. C. 
95) it can hardly be possible to say, now, that 
the position of a -Hindu reversioner i3 in any 
way better than that of a mere possibility. 
They said so while considering the correctness 
ot the decision of a Single Judge in the case of 
Sheoratan Singh v. Huhha Singh , (Select case 
No. 271) in which Mr. Spankie, A. J. C., for¬ 
mulated the question arising for determination 
in the case in the following terms: 

“The question I have to decide seems therefore to 
be whether the plaintiffs, as presumptively entitled to 
the possession of the lands on the death of the widow, 
if they survive her, have only a epes successionis or 
have an interest in the lands and in the right to 
redeem them.” 

And answered the same by holding that 

“ the expectanoy of succession which the person has 
who is presumptively entitled to possession on the 
death of a Hindu widow, if he survive her, seems to be 
a possibility ooupled with an interest.’* 

Their Lordships of the Judicial Committee, in 
Amrit Narayan Singh's case (45 I. A 35: A. 1 . R. 
( 4 ) 1917 P. O. 95) made the following observa¬ 
tions which have been quoted by the learned 
Judges who decided Chhotey Singh's case, (5 

Luck. 691*. A. I. R. (17) 1930 Oudh. 294.) 

*’A Hindu reversioner has no right or interest in 
praesenti in the property which the female holder holds 
in her life UDtil it vesta in him on her douth, should he 
survive her, he has nothing to assign or relinquish, or 
even to transmit to his heiiE. His right becomes con¬ 
crete only on her demise; until then it is a mere epee 
successionis.” 

This observation, however, understood in its 
fullest logical extent, did not enable the learned 
Judges to rule out the view that I have set 
down above. They said: 

“It is not necessary for us in the present case to 
decide whether a reversioner should or should Dot be 
allowed to redeem the property, where he succeeds In 
making out a case on the ground of the redemption 
being necessary for the preservation or protection of 
the property .” 

It is always desirable that when a reversioner 
(wants to make out a case of an interest in the 
equity of redemption so as to be entitled to 
redeem, he must plead and prove that it was 
necessary for the preservation and protection 
of the property. In the present case, unless if 
it can be gleaned from the circumstances esta¬ 
blished, such case has not been pleaded. The 
learned counsel for the plaintiffs has not speci 


fically urged any arguments before us on thifr 
ground. 

[19] In the case of Rama Chander v. Kallu » 
30 ALL. 497 : (6 A. L. J. 631), it has been pro¬ 
nounced that a reversioner is not a person interes¬ 
ted in the property in possession of Hindu widow. 
Hi 6 interest is contingent upon his surviving 
mortgagor’s widow. As a general rule it is said, 
‘interest’ means ‘present interest’ and not a 
mere contingent right. This was a case in which 
the reversioner wanted not only to redeem but 
also to recover possession. I should leave some 
notes with regard to this decision. The question 
as to whether the reversionery heirs of a deceas¬ 
ed husband of a Hindu widow had an interest 
in the right to redeem the mortgage property 
was not at all taken into consideration. Besides, 
the question was considered in the background 
of the special features present in the frame of 
the suit, as will appear quite obviously from the 
passage : 

“It seems to us that possibly this suit was instituted 
by the plaintiffs with a view to obtain an equitable 
charge of lien upon the property which would enable 
them in future proceedings to sell the property or in 
some way deprive the widow of her life estate.” 

In such a case, if I can say so with great res¬ 
pect, the conclusion reached by their Lordships 
was perfectly correct. The decision of the Madras 
High Court, in the case of Govinda v. Loka - 
nath, 40 M. L. J. 114 : (a.i.R. (8) 1921 Mad. Bl), 
too established the proposition laid down therin 
that the equitable principle of subrogation could 
not be extended to a case of payment made 
under a belief in the future acquisition oif an 
interest in property. In the case of Narayana 
v. Pechiammal , 36 Mad. 426 : (15 I. O. 208), 
Sundra Ayyar J., who delivered the leading 
judgment, held : 

“I am on the whole inclined to hold that & rever¬ 
sioner cannot voluntarily olaim to redeem a mortgage 
made by the last male holder or institute a suit for tha fc 

purpose.” 

[20] But- at the same time, the learned Judge 
observed: 

“But does it necessarily follow that when a suit i 1 
Instituted by a mortgagee for sale, the reversioner has 
not got a sufficient interest in the property to entitle 
him to discharge the mortgage to prevent the 1ob3 of 
the property to which he would bs entitled to succeed 
on the death of the widow? I do not think I am bound 
to hold that his rights stand on the same footing when 
he claims of his own accord to redeem and when he 
tries to save the property for “the estate’ upon the 
mortgagee attempting to sell it. The right of a person 
interested in the payment of money while another ib 
bound by law to pay and v,ho therefore pays it, to be 
reimbursed by the other is recognised in S. 69, Contract 
Act. There is no reason for holding that only those 
who have an interest in a mortgaged property within 
the meaning of Ss. 85 and 91, T. P. Act can be held 
to be interested in the payment of money due on t- 
mortgage created by the la6t male owner.” 
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With the latter observations, I find myself to be 
in jub (sic) accord. The learned Judge has made 
a distinction between a reversioner volunteering 
to pay in order to redeem and one who proceeds 
to do so whether on request or not to save the 
property for ‘the estate.* No doubt, the learned 
Judge iB emphatic to say : 

“The principle contended for by the appellant that 
the mere payment of a mortgage debt by a straDger 
would entitle him to the mortgagee’s rights by subro¬ 
gation has always been negatived in India. See Rama 
Tuhul Singh v. Biseswar Lall , 2 I. A. 131 : (15 
Beng. L. R. 208 P. C.). It is impossible to argue that it 
is open to any meddler to claim a lien by discharging 
a mortgage with whioh he has no concern. I must 
therefore overrule the contention that the plaintiff can 
claim to be subrogated to the rights either of the 
daughters or of Muthu Goundan by the mere fact that 
he discharged the mortgage of the latter.” 

There are various other cases cited at the bar 
and found in the text books in which a rever. 
sioner’s claim of a right to redeem has been 
negatived. I do not think it necessary to consi¬ 
der eaoh of these cases individually. It is Buffi- 
cient to say that the fact of the question that I 
presented above and that has been noticed in 
some of the cases already specifically dealt with, 
and particularly in the case of Narayanna v. 
Pechhiammal, (36 Mad. 426 : 16 I. c. 206), has 
not been approached in any one of them. Not 
desiring to be in disagreement with my learned 
brother, I would hold that as a reversioner, pure 
and simple, plaintiff l cannot claim having sub¬ 
rogated to the rights of the mortgagee. My per¬ 
sonal view of the matter, however, is as I have 
set out above. 

[21] Despite the conclusion expressed above, 
the plaintiffs cannot be non-suited. Their suit 
for declaration that the gift made by defendant 
4 in favour of defendants 1 to 3 is void must 
succeed. Defendant 4 is not competent to make 
a gift of the property except to enure during 
her life time. Besides, the unregistered deed of 
gift propounded by the defendants in this case 
cannot convey to them any title. The plaintiffs 
therefore will have a declaration that defendants 
1 to 3 are trespassers and their act of disposses¬ 
sion of plaintiff 1, from the disputed property is 
unlawful. 

[ 22 ] The question that next arises is, what 
reliefs plaintiff 1 would be entitled in return for 
her having discharged the mortgage debt ? The 
endorsement on the back of the mortgage bond 
makes it clear that she was invited by the widow 
(defendant 4) to make the payment, and to hold 
the property in possession in lieu thereof till 
she was paid up the sum of Rs. 190 paid by her. 
This endorsement, however, cannot be held to 
amount to vesting her with the right of subro¬ 
gation within the meaning of s. 92, T. P. Act. 
The third paragraph of the section requires that 


a person who, independently of having any inte¬ 
rest, or charge in, or upon the mortgage property 
of the right to redeem the same, advances money 
to redeem the mortgage shall be subrogated to 
to the rights of the mortgagee if the mortgagor 
has by a registered instrument agreed that such 
persons shall be so subrogated. The endorse, 
ment, referred to not having been registered, it 
cannot serve the purpose of effecting subroga¬ 
tion. But, in my view, a third alternative is open 
to the plaintiff 1. She is entitled to an equitable 
charge on the property and in that capacity to 
retain possession till she is paid up by defendant 
4. As against this, a Bench decision of the Mad- 1 
ras High Court in the case-of Muthuswami 
Ghtttiar v. Ramaswcumi Samiyar % a. i. r. ( 29 ) 

1942 Mad. 751 : (204 J. o. 441) has been cited to 
us. In that case, it was held : 


a. wttumoica ui imuiuvnojo property is not entitled 
to a oharge on it in respect of the amount disbursed by 
him in paying off a mortgage on the property when he 
ia not entitled to be subrogated to the rights of the 
mortgagee by reason of the fact that there does not 
exist a registered agreement of the nature contemplated 
in the third paragraph of 9. 92.” 


Leach C. J. observed as follows: 

“Other cases have been quoted to the Court, in the 
oourse of the arguments and it would appear that the 
expression ‘Charge ’ aDd ‘subrogation’ have been used 
much in the same sense. We are, however, prepared 
to accept the proposition that a person who is ontitled 
to be subrogated to the rights of a mortgagee is i n Jaw 
in a somewhat different position to a person who ig 
merely entitled to a charge under an order of the 
Court. But this does not mean that the appellant 
ta entitled to ask the Court to give him a charge 
Since the amendment of the Aot in 1929 the Court 
cannot hold a transferee who hag discharged an 
encumbranoe on the property to be Bubrogated to the 
rights of the mortgagee unless an agreement in writing 
has been entered into between him and the transferee 
and the dooument has been registered. That being the 
position, is the Court to defeat the very objeot of the 
amendment by giving equitable relief in tho form of a 
oharge ? Equity follows tho law and in my opinion 
that maxim applies in full foroe here. To aocopt the 
argument which has been presented to the Court would 
mean setting the section at naught, and this oannot be 
done. This is sufficient to dispose of the appeal, but 
there is a further factor. Equity will not grant relief to 
a person who oomes into Court with unclean hands. You 
are aware that in some cases—the Court has granted 
equitable relief to a person whose hands have not been 
altogether clean, but this does not mean that the Court 
ia going to grant relief to a person who has been a prime 
movor in the oommittal of fraud on another’s creditors. 
The appellant in this case is the maternal unole of 
respondent 3 and took a prominent part in briDmnr, 
this transaction about.” 0 ° 


This case, however, is distinguishable on it 3 own 
facts. The transfer under which the transferee 
was olaiming was held by all the Courts to 
constitute a fraud on the creditors. In the faots 
of tho present ease, however, the plaintiffs are 
entitled to an equitable charge on the property 
The position of a stranger acquiring a lien on 
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the principles of estoppel has been summarised 
at page 125 of Asbburner on Mortgages. 

“Expenditure by a stranger may give him a lien on 
the principle of estoppel. 

In order that this principle may apply, the stranger 
must make the expenditure in the erroneous belief 
thet he has a title to the property on which it is made, 
and, secondly, the person against whom the esstoppel 
is raised must know, (a) that the stranger acts «in the 
belief that he has a title, and (b) that the title on the 
iaith of which he is acting is a bad one.” 

In the facts of the present case, the circumstan¬ 
ces favouring the application of the principle of 
estoppel are stronger. That plaintiff 1 had a be¬ 
lief that she had title to the property would 
appear from the fact that Bala Bagatia and his 
mortgagee, while entering into transaction, 
thought it necessary that his daughters should 
be made parties—executants to the deed of mort¬ 
gage. Accordingly, plaintiff 1 appears to be 
a signatory thereto. This must have led her to 
believe that she had an interest in the property 
mortgaged and for the matter of that in the 
equity of redemption. At the time she incurred 
expenditure to discharge the mortgage, she was 
prevailed upon by her mother to do so that she 
should retain possession of the property recove¬ 
red from the hands of the mortgagee till she 
would be reimbursed. To an endorsement to 
that effect, her other sisters also attested. Old¬ 
field and Hughes JJ. in the case of Govinda v. 
LoTcanath, 40 m. l. j. 114: (a. i. r. (8) 1921 
Mad. 5l), have explained the equitable principle 
that would govern cases like the present one. 
They premised : 

“This failing, appellants' claim has next to be consi¬ 
dered as based on what they alleged to be the equitable 
principle, that, as they made their payment in good 
faith on the understanding that they were to obtain an 
interest in the property, which would have justified 
them, they are to be regarded a3 having been entitled to 
make them and to be subrogaged accordingly.” 

In dealing with this question, they expressed 
their approval to the proposition laid down in 
the case3 of Neesom v. Glarksom, (1845) 4 Hare 
97 : 62 R. R. 51 ; Butler v. Rice , (1910) 2 ch. 277: 
(79 L. J. ch. 652) and Tangya Fala v. Trimbak 
Daga t 40 Bom. 646 : (a. I. R. (3) 1916 Bom. 302). 
They said : 

“Thus in Neesom v. Clarksom, (1845) 4 Hare 97 : 62 
R. R. 51, the payments were made by a transferee of 
property under a mistake as to the ownership of his 
transferor; but the fact that the former had obtained 
possession would go far towards supporting his bona fide 
belief in his title. In Butler v. Rice, (1910-2 Ch. 277 : 
79 L, J. Ch. 652), the plaintiff was under the impression 
that the property, in respeot of which he paid, aotually 
belonged to Rice, not to his wife; and he had satisfied 
himself as to the possession of the title-deeds and 
obtained a guarantee from Rice’s solicitor, before making 
his payment. In Tangya Fala v. Trimbach Daga, (40 
Bom. 646 : A. I. R. (3) 1916 Bom. 302), another case of 
this class, the mistake was regarding the actual owner¬ 
ship and possession had passed.” 


A. I. R. 


lsioj J.U tins uunneuDion, i nave aireaay quoted 
from the judgment of Sundra Ayyar J. in Nara- 
yana v. Pechiammal , 36 Mad. 426 : (15 I. 0. 206) 
which fully supports the view that in the cir¬ 
cumstances in which plaintiff 1, admittedly one 
of the next reversioners, has liquidated the dues 
under the previous mortgage executed by the 
last male owner would entitle her to an equit¬ 
able charge or lien on the property. At any rate, 
the position 13 clear enough that defendants 1, 
2 and 3, mere trespassers, should not be held 
justified in dispossessing the plaintiffs. 

[ 24 ] My order, therefore, is that plaintiff 1 


shall be allowed to reoover possession and the 
amounts of damages ascertained by the Court of 
Appeal below in a fixed sum from defendants 1, 
2 and 3. Her possession, however, should be 
subject to defeasance by defendant 4, on her 
being reimbursed the money that she paid to the 
mortgagee. During the time that she has been 
out of possession, she shall be entitled to recover 
mesne profits from defendants 1, 2 and 3 in an 
appropriate pro3eeding, failing which she shall 
be entitled to interest from defendant 4. 

^[ 25 ] Subject to this modification, the appeal 
fails and is dismissed with costs. 

[ 26 ] Jagannadha Das J—I agree with my 
Lord the Chief Justice that the plaintiffs are 
entitled to a declaration that defendants 1 to 3 
are trespassers who have dispossessed plaintiff 1 
unlawfully from the disputed property and that 
accordingly plaintiff 1 should have a decree for 
recovery of possession in the terms and with the 
qualifications mentioned in the concluding para¬ 
graph of His Lordship’s judgment. 

[27] As pointed out by my Lord, the facts of 
the case and the endorsement on the back of the 
mortgage-bond clearly make out that plaintiff 1 
made the payment for redemption of the suit 
usufructuary mortgage, not as a mere volunteer 
but at the request of her mother, defendant 4, 
who owned the property at the time as succeed¬ 
ing to her husband, and who felt herself unable 
to redeem the mortgage. It would also appear 
from the said endorsement that it was understood 
between plaintiff 1 and defendant 4 that she 
should keep possession of the property in view 
of the payment made, until she was repaid the 
money paid by her. On these facts, I have abso¬ 
lutely no difficulty in holding that though plain¬ 
tiff 1 had no right of subrogation, she is entitled 
to a possessory lien in respect of the property 
both as a matter of law and as a matter of 
equity, on the strength of which she can recover 
back her lo3t possession from defendants 1 to 3, 
who are mere trespassers, claiming as they do, 
under a void gift. Defendant 4 herself, if she 
threatened to disturb the possession of the plain¬ 
tiff without repaying the money and in violation 
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of her specific understanding might have been 
restrained from doing so. Defendants 1 to 3 who 
olaim by a gift under her cannot claim a higher 
position. 

[28] As regards the larger question raised, 
namely, whether a.reversioner is a person having 
interest within the terms of S. 91, sub s, (a), 
Transfer of Property Act, I am unable, with 
respect, to consider his position or the position 
of the entire body of reversioners taken as a 
whole, to be analogous to that of a remainder¬ 
man or a joint debtor and to support the exis¬ 
tence of the interest contemplated in 8. 91 (a), 
Transfer of Property Act on that footing. It 
appears to me, that consistently with the well- 
established principle that what is vested in a 
Hindu widow is not a mere life estate, but the 
entirety of the estate of the last male-holder, 
subject only to the limitation as to her capacity 
to deal with it, it is not legally permissible to 
hold that either a single reversioner or the 
entire body of reversioners have any interest. I 
would not, therefore, be inclined to say anything 
which may appear to throw any doubt on the 
well settled line of decisions which have held that 
a reversioner is not a person having the kind of 
interest contemplated in 8. 91 (a). Slightly diffe. 
rent considerations may, however, arise as 
pointed out by my Lord in a case where a rever¬ 
sioner redeems a mortgage at the request of the 
widow and in the circumstances which call for 
his intervention for the protection of the pro* 
perty; but whether he would on such facts be 
entitled to either a right by way of subrogation 
or by way of a charge is not free from doubt. 
All that he is entitled to may be the personal 
right to re-imbureement under 8. 69, Contract 
Act: (vide also Narayana v. Pechiammal , 36 

Mad. 426 : (16 I.O. 206).) It is, however, unneces¬ 
sary to express any final opinion on this rather 
difficult question since the ca3e now under con. 
sideration has not been presented on that footing, 

V *B*B* Appeal dismissed. 
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FULL BENCH 

Ray 0. J., Jagannadha Das, Panigrahi 

AND NARASIMHAM JJ. 

Prahalad Jena and others — Petitioners v. 
State. 

Cr. M. Noa. 192 to 194 and 182 of 1949,*D/-3 3-1950. 

*(a) Public Safety —Orissa Maintenance of Public 
Order Act (IV [4] of 1948)—Validity — Preventive 
Detention (Extension of Duration) Order (1950) — 
Interval between midnight of 25th-26th January 
and signing of Order by President — Whether 
material for validity — Constitution of India, Art. 
373—General Clauses Act (1897), Ss.5 (3) and3 (12). 

The Preventive Detention (Extension of Duration) 
Order, 1950, being an Order made by the President 


under Art. 373 of the Constitution, iB to be deemed an 
Aot of Parliament and as suoha Central Act, The Order 
came into force about 10-60 A. M. on 26th January 
1960. But by viitue of 8. 5 (8) read with S. 3 (12), 
General Clauses Act, It should be deemed to have come 
Into force for legal purposes from the midnight of 25th- 
26th January I960, even though it might have been 
actually signed by the President only after 10 50 A. M. 
on 26th. 

Hence, in considering the validity of the Orissa 
Maintenance of Public Order Act, 1948, the short inter¬ 
val of time between the mid night of 25th-28th Janu¬ 
ary and the exact time of the signing of the Order by 
the President, becomes immaterial. [Para 2] 

>P(b) Public Safety—Orissa Maintenance of Public 
Order Act (IV (4) of 1948 as amended in 1949), Ss. 2, 
3 and 4—Validity—Public Safety—Preventive De¬ 
tention (Extension of Duration) Order (1950) —Con¬ 
stitution of India, Arts. 13 and 22. 

The provisions of the Orissa Act dealing with pre¬ 
ventive detention are void under Art. 13 (1) of the 
Constitution on account of their inconsistency with 
Art, 22 of tho Constitution. [Para 10] 

Seotions 3 and 4 of the Orissa Act ar6 void being In¬ 
consistent with the Constitution. Section 2 by itself is 
unworkable beoauee no law merely authorizing the 
detention of a person under some oircumstances, with¬ 
out any provision for fixing the duration, can be said 
to be workable. The entire law contained in Ss. 2, 3 
and 4 must be held to bo invalid on the application of 
the doctrine of severability. [Para 5] 

Nor oan the Preventive Detention (Extorsion of 
Duration) Order, 1950, be of any avail to the State in 
justification of tho continuance of detention after the 
Constitution came into force. [Para 31] 

(c) Constitution of India, Art. 13 (1) —Object of, 

Per Narasimham J. —The object of Art. 13 (1) Is to 

invalidate those existing laws which continue in force 
by virtue of Art. 372 (1) which are inconsistent with 
any of the provisions of Part III dealing with the funda¬ 
mental rights even though those provisions may ex¬ 
pressly refer to the rights of persons and not to the 
laws of the State. [Para 4] 

(d) Constitution of India — Nature and Scope — 
Constitutional law — Legislatures. 

Per Bay C. /.—The Constitution is tho fundamental 
of basio law to which all other laws muBt conform. It 
Is superior to the will of the Legislature, the validity 
of whose Acts is to be determined by its provisions and 
it is the sole charter by which the rights of the Union 
as well as State-Governments are to be determined. It 
antedated all other laws and all of them must, whether 
by adaptation or modification, be brought into line 
with and be placed on a footing as if the laws made 
under the Constitution. [Para 15] 

(e) Interpretation of Statutes — Constitution — 
Law made under Constitution — Interpretation — 
Technical rules. 

Per Ray C. J _It is true that aBtute interpretation 

or strict adherence to technical rules aro foreign to 
interpretation of a Constitution, but the same doctrine 
cannot be invoked in favour of law purportirg to have 
been made in obedience to the Constitution. [Para 20] 

Annotation : ('44-Ccm.) Civil P. C., Pre N. 7. 

(f) Interpretation of Statutes — Constitution — 
Construction. 

Per Ray C. J. —Local hardships and inconveniences 
do not count In interpreting a Constitution which is 
based upon the national will as against that of a Legis¬ 
lature. [Para 20] 

Annotation (’44-Com) Civil P. C., Pre N. 7. 



158 Orissa Prahalad Jena v. State (FB) (Narasimham J.) A. I. R, 


(g) Interpretation of Statutes —Doctrine of sever¬ 
ability. 

It is elementary that the same statute of law may be 
in part constitutional and in part unconstitutional and, 
if the parts arc wholly independent of each other, that 
which is constitutional may stand while that which is 
unconstitutional will be rejected. 

But where the different parts of a statute are so 
mutually connected with and dependent on each other 
as to warrant a belief that the Legislature intended 
them as a whole, then if some parts are unconstitutional 
and void all the provisions must fall with them. 

[Para 21] 

Annotation (’4LCom) Civil P. 0., Pre N. 7. 

(h) Constitutional law—Legislatures—Powers of 
—Written constitution. 

Per Ray C. J .—No legislative authority that is sub¬ 
ject to a written Constitution which it is bound to 
obey possesses sovereign powers to the fullest extent. 
No legislative authority can make laws that are not 
according to, and consistent with, the fundamental 
laws that have been prescribed for its Government by 
the people, who are superior to both the law-making 
and the Constitution themselves. [Para 22] 

(0 Adaptation of Laws Order (1950), R. 28 -Adap¬ 
tation oi President’s Order — _Making new laws — 
If contemplated. 

Rule 28 does not contemplate adaptation of the 
President’s Order made under S. 373 of the Constitu¬ 
tion. Again, adaptations within the meaning of the 
Rule do not contemplate making new laws in place of 
the old nor enforcement of laws that are unconsti¬ 
tutional. [Para 23] 

(j) Interpretation of Statutes — Act affecting 
liberty of citizen. 

It is the duty of a Court to construe a statute so as 
to render it constitutional. [Para 27] 

Where the liberty of the citiaen and the enaotment 
of a Legislature are in oonfliot owing to the effect of 
the Legislation being left in doubt, the benefit of the 
doubt should be given in favour of the liberty of the 
oitizen. [Para 27] 

Annotation (’44 Com) Civil P. C., Pre N. 7. 

U. Mahapatra, V. Pasayat and M. Mahanty _ 

for Petitioners. 

Advocate General and Govt. Advocate—for State. 

Narasimham J. — These applications are 
under 8 . 491, Criminal P. C., against the orders 
of detention passed by the Provincial Govern- 
ment in exercise of their powers under 8 . 2 (i) 
(a) read with S. 4 , Orissa Maintenance of Public 
Order Act, 1948 (hereinafter referred to as the 
Orissa Act) a 9 amended by the amending Aot 
(Orissa Act vi. [ 6 J of 1949). The applications were 
filed before the commencement of the Constitu¬ 
tion and the legalitj 7 of the detentions was there¬ 
fore challenged on various other grounds which 
have now become academic in view of the 
coming into force of the Constitution on 26th 
January i960. The legality of the detention of 
the applicants was challenged by Mr. M. Mahanty 
and Mr. Mahapatra on behalf of the appli¬ 
cants on the ground that the provisions of the 
Orissa Act dealing with preventive detention 
were void under Art. 13 (l) on account of their 
inconsistency with Art. 22 (4), ( 5 ). ( 6 ) and ( 7 ) of 


the Constitution. The learned advocates further 
relied on the reasonings adopted by Meredith 
C. J. and Sarjoo Prasad J. of the Patna High 
Court in a recent case, Brahmeshwar Prasad v. 
State of Bihar , Or. Misc. 977 of 1949 : (a. I. R. 
(37) 1959 Pat 265) involving the construction of 
similar provisions of the Bihar Maintenance of 
Public Order Act (Act III [3] of i960). 

[ 2 ] On 26th January 1950 an Order known as 
“the Preventive Detention (Extension of Dura¬ 
tion) Order, 1950’' (herein after referred to as the 
order) was published in the Gazette of India 
under the signature of 0. Rajagopalohari, 
Governor-General. Subsequently, however, an 
erratum was issued substituting the words “Dr. 
Rajendra Prasad, President” for C. Rajagopal* 
chari, Governor-General.” An affidavit was also 
filed before us by the Under-Secretary to the 
Government of Orissa communicating a copy of 
the telegram received from the Ministry of Home 
Affairs, Government of India to the effect that 
the order was in faot signed by the President 
Dr. Rajendra Prasad on 26th January, and that 
an authenticated copy of the same was sent for 
publication in the gazette, But that due to a 
clerical mistake the said order was published as 
an order of the Governor-General. In view of 
this affidavit, we are satisfied that the order was 
in faot made by the President on 26th January 
1950. That order was made by him in exercise 
of his powers under Art. 373 of the Constitution. 
It was argued that inasmuch as Dr. Rajendra 
Prasad assumed office as President of the Union 
of India only at about 10-50 A. M. on 26 th the 
said order came into force sometime after Dr. 
Rajendra Prasad assumed office and that it can¬ 
not validate any law which might have become 
invalid prior to that hour. This argument ap¬ 
pears to have carried much weight with tha 
Division Bench of the Patna High Court in the 
recent oase mentioned above. But in my opinion 
this argument is incorrect. An order made by 
the President under Art. 373 of the Constitution 
is, in substance, a law of the Parliament during 
the transitional period as contemplated by cl. 7 
of Art. 22 of the Constitution. This is made 
absolutely clear by the language used in Art. 373 
wherein it is expressly stated that during the 
transitional period for reference to any law made 
by Parliament in cl. ( 4 ) and (7) of Art. 22 there 
shall be substituted a reference to an order made 
by the President. Various other Articles of the 
Constitution confer on the President powers to 
make orders in respect of various matters such 
as Arts. 372, 391 and 392, etc. But an order under 
Art. 373 stands on a different footing in as muoh 
as it is expressly stated to be a substitution for 
‘the law of Parliament,’ Consequently tho general 
rules for the construction of any law of Parlia- 


\ 



Orissa 159 


19B0 Prahalad Jena v. State (PB) (Narasimham J J 


snent would apply while construing an order of 
the President made under other Articles of the 
Constitution. The General Clauses Act, 1897 was 
adapted by the President in exeroise of his 
powers under Art. 872 (2) and published in the 
Gazette of India on 26th January 1950. After 
that adaptation, the expression ‘Central Act* has 
been defined in S. 3 (7), General Clauses Act, as 
meaning an Act of Parliament. I do not think 
there is any material difference between an Act 
of Parliament and the ‘law made by the Parlia- 
ment' because the only method provided in the 
Constitution for Parliament to make laws is 
by introducing and passing Bills as provided in 
Arte. 107 to 111. Therefore, an order of the 
President under Art. 373 for the purpose of con- 
latruetion with reference to the General Clauses 
Act should bo deemed to be an ‘Act’ of Parlia- 
jtnent and as such a ‘Central Aot.’ Section 5 (3), 
^General Clauses Act, makes it clear that: 

“Unless the contrary is expressed, a Central Act or 
Regulation shall be construed as coming into operation 
Immediately on the expiration of the day preoeding its 
commencement.” 


The expression ‘Commencement’ has also been 
defined in 8. 8 (12) of that Aot as follows : 

'‘Commencement” used with reference to an Act or 
regulation Bhall mean the day on which the Act or 
Regulation oomes into force.” 

Therefore, if a Central Aot came into force, say 
at 11 A. M. on 26th January then by virtue of 
B. fi (3) read with 8. 3 ( 12 ), General Clauses Aot, 
that Act should be deemed to have come into 
force from the midnight of the 25th-26th Janu¬ 
ary. The order of the President under Art. 373 
should, therefore, be deemed to have come into 
force from the midnight of 25th 26th January, 
even though it might have been actually signed 
by the President only after 10-60 A. M. on 26th. 
The Constitution also came into force from 
the midnight of 25th-26th January because the 
provisions of the General Clauses Act, 8. 5 (3) 
were made applicable to the interpretation of the 
Constitution by Art. 367 (l). The result, there- 
fore, is that both the Constitution and the order 
:tavne into force for legal purposes from the mid¬ 
night of 25th 26th January and in considering 
the validity or otherwise of the relevant provi¬ 
sions of the Orissa Act, the short interval of time 
between the mid night of 25th-26th January and 
the exact time cf the signing of the order by the 
President becomes immaterial. 

[3] The main difficulty still remains, namely 
whether the provisions of the Orissa Act are 
inconsistent with Art. 22 of the Constitution. 
The law providing for preventive detention in 
Orissa is contained in 8s. 2, 3 and 4, Orissa Aot. 
Section 2 (l) (a) of that Act authorises the Pro- 
•vincial Government, if satisfied with respect to 


a particular person that with a view to prevent, 
ing him from acting in any manner prejudicial 
to the public safety and the maintenance of 
public order it is necessary so to do, to make 
an order directing that he be detained. Sections 3 
and 4 are as follows : 

3. (1) Grounds of detention to be disclosed on ap¬ 
plication of the person affected by the order. As soon 
as may be after a person is detained in pursuance of 
an order made under olause (a) of sub-3. (1) of S. 2. the 
authority making the order may, on application of the 
person affeoted by the order, oommnnioate to him, so 
far as Buoh communication oan be made without dis¬ 
closing facts, whioh the said authority considers to be 
against the public interest to disclose the grounds on 
which the order has been made and suoh other particu¬ 
lars as are in its opinion sufficient to enable him to 
make a representation to the Provincial Government 
against the order; and suoh person may, within such 
time as may be specified by the Provincial Government 
make a representation in writing to them against the 
order and it Bhall be the duty of the Provincial Gov¬ 
ernment to inform him of his right to make Buch 
representation and to afford him opportunity of doing 
so; provided neither the said order of detention nor 
the detention of the said person thereunder shall be 
deemed to be invalid or unlawful or improper on the 
ground of any defect, vagueness or insufficiency of the 
communication made to suoh person under this seotioD. 

(2) After the receipt of the representation referred to 
in sub-s. (1), or in case no representation is reoeived, 
after the expiry of the time fixed therefore, the Pro¬ 
vincial Government shall place before the Advisory 
Council constituted under sub-s. (3), the grounds on 
which the order has been made by ao authority or 
officer subordinate to them, the report made by him 
under sub-s. (3) of S. 2 and the representation, if any 
made by the person oonoerned. 

(3) The Provincial Government shall constitute an 
Advisory Council whenever necessary and it shall 
consist of not less than three members one of whom 
shall be its Chairman. The Chairman and the members 
of the Council shall be appointed by the Provincial 
Government. 

(4) The Advieory Counoil shall, after considering 
the materials plaoed before it and, if neoesaary, after 
calling for such further information from the Provin¬ 
cial Government or from the person concerned as it 
may deem necessary, submit Its report to the Provincial 
Government. 

(5) After considering the report of the Advisory 
Council the Provincial Government may ooDfirm, 
modify or oancel the order made under sub-3. (1) of 8. 2. 

4, (l) Duration of orders made under 3. 2. An 
order made under sub a. (1) of 8. 2 shall be in foroe for 
a period not exceeding six monthB from the date on 
which it la made unless earlier revoked by the autho¬ 
rity making the order. 

(2) If In the opinion of the Provincial Government 
it is necessary or expedient so to do, it may at any 
time before the expiry of the period of six months 
aforesaid and after giving an opportunity to the person 
oonoerned to make any representation in writing which 
he may desire to make and after referring the matter 
to the Advieory Council constituted under sub-s. (3) 
of S. 3 and considering it a report direct that the order 
shall continue in force and the order as so extended 
shall continue for a further period of six months from 
the date on which but for suoh direction it would have 
ceased to be In force and thereafter if and so often as it 


160 Orissa Prahalad Jena v. State (FB) (Narasimham J .) A. I. R 


is again extended by a further similar direction made 
in the same manner. 

( 3 ) The revocation of any order made under sub-s. (1) 
oi 8 . 2 shall not prevent the making under the sub¬ 
section of a fresh order to the same eflect as the order 
revoked." 

Clauses (4), (5) and (7) of Art. 22 of the Con- 
etitufcion are provisions relating to fundamental 
rights in respect of preventive detention of a 
person. Article 13 (l) says : 

“All laws in force in the territory of India imme¬ 
diately before the commencement of this Constitution 
m so far as they are inconsistent with the provisions of 

this part, shall to the extent of such inconsistency, be 
void/ 1 ^ 

One, has therefore, to carefully scrutinise the 
provisions of Ss. 2, 3 and 4, Orissa Act with 
special reference to the fundamental rights 
guaranteed in Art. 22 with a view to ascertain 
which portions of the Orissa Act are inconsistent 
with any of the provisions of the Article. 
Section 3, however has been attacked on the 
ground that it is wholly inconsistent with els. ( 4 ) 
and (5) of Art. 22. The Advisory Council as 
contemplated by 8. 3 is not the same as the 
Advisory Board required under cl. ( 4 ) of Art. 22 
inasmuch as the Orissa Act does not prescribe 
the necessary qualifications for members of the 
Advisory Council. Moreover, the Orissa Act 
does not say that consultation with the Council 
should be made and its opinion should be 
obtained prior to the expiry of three months 
from the date of detention of a person. Nor 
does it make it mandatory for the Government 
to accept the opinion of the Advisory Council. 
Again, so far as the communication of grounds 
of detention is concerned, the Orissa Act does 
not make it mandatory on the Government to 
supply such grounds but it leaves it to the dis¬ 
cretion of the Government if an application is 
made by the detenu. Moreover, the Provincial 
Government is made the sole judge as to what 
particulars in the grounds are sufficient to enable 
a detenu to make a representation against the 
order of detention. I therefore think that all 
the sub-sections of 0 . 3, Orissa Act are inconsis. 
tent with els. 4 and ( 5 ) of Art. 22 and as such 
are invalid. 

[ 4 ] It has been suggested that the fundamen¬ 
tal rights under Art. 22 are conferred on a 
person whatever may be the law on the subject 
and that so long as those rights are not in any 
way abridged in respect of a person, the law 
under' which he is detained cannot be challenged 
as invalid even though there may be some in¬ 
consistency between the provisions of the law 
on the one hand and Art. 22 on the other. In 
support of this argument, the language of 
Ols. (lj, ( 2 ), (3), (6) and (6) which all refer to 
rights conferred on a person was emphasised. 
Clause (4) seems to refer to the law and not to 


a person in as much as it opens with the follow* 
ing words: 

“No law providing for preventive detention shall 
authorise the detention of a person for a longer period 
than three months. 

This language is quite defferent from 

“No person shall be detained for a longer period than 
three months under any law providing for prevetive 
detention." 

What the constitution obviously hits is the law 
providing for preventive detention which does 
not fulfil certain conditions required by cl. (4) 
of Art. 22 notwithstanding the fact that an order 
under that law detaining a person fixes the 
period of his detention to be only three months. 
The argument that Art. 22 affects the rights of 
a person and not the law under which such 
detention is made will render Art. 13 ( 1 ) practi¬ 
cally nugatory inasmuch as all the other 
fundamental rights. Guaranteed in Part III of 
the Constitution deal with the rights conferred 
on a person (see Arts. 14, 15 , 16, 19, 20, 23 and 24 
etc.) It cannot be seriously contended that if 
there is any state law which is inconsistent with 
any of the provisions of the articles that law 
will not be invalid so long as there is no abridge¬ 
ment of the rights of an individual while ad- 
minstering those laws. The object of Art. 13 (l)f 
seems to be to invalidate those existing laws 
which continue in force by virtue of Art. 372 (l) 
which are inconsistent with any of the provi¬ 
sions of part III dealing with the fundamental 
rights even though those provisions may ex¬ 
pressly refer to the rights of persons and not to! 
the laws of the state. 

[6] I may now take up the scrutiny of all 
the three sub sections of 8. 4, Orissa Act. Sub- 
section ( 2 ) is clearly invalid because it authorises 
the continuation of detention beyond the first 
period of six months on the recommendation of 
an Advisory Council as constituted unde? S. 8 

(3) which Council has been shown to be a 
different body from that contemplated by Art 22 

( 4 ) . Sub-section (3) of 8, 4, Orissa Act being 
a purely consequent provision need not be con¬ 
sidered in thi3 discussion. Sub section ( 1 ) of 
S. 4 says clearly that an order of detention 
under S. 2 (l) shall be in force for a period of 
six months from the date on which it is made 
unless earlier revoked by the authority making 
the order. An order of detention under S. 2 (1) 

(a) need not specify the period for which 
it i3 to be in force but by virtue of 8. 4 
(1) it will automatically be in force for a 
period of six months until earlier revoked by 
the competent authority. Therefore the com¬ 
bined effect of Ss. 2 (1) (a) and 4 (1), Orissa Aot 
is that the law providing for preventive deten¬ 
tion authorises the detention of person for a 
period of six months. But under Art. 22 ( 4 ) na 
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such law can authorise the detention of a person a person under some circumstances can be said! 


for a period longer than three months unless (l) 
an Advisory Board consisting of person quali¬ 
fied for appointment as Judges of a High Court 
has reported in favour of such detention; or ( 2 )- 
Buch person is detained in accordance with the 
provisions of an order made by the President 
under sub-cls. (a) and (b) of ol. (7). The order 
may now be quoted in full. 

“In exercise of the powers conferred by sub-cls. (a) 
and (b) of el. (7) of Ait. 22 of the Constitution of India 
read with Art. 373 thereof and of all other powers 
enabling him in that behalf, the President is pleased 
to make the following order namely: 

1. (1) This order may be called the Preventive 
Detention (Extension of Duration) Order, 1950. 

(2) It shall come into force at once. 

2. Where in any class of cases or under any circum¬ 
stances specified in any law providing for preventive 
detention in force at the commencement of the Consti¬ 
tution of India (hereinafter referred to as 'the Consti¬ 
tution’) any person was, immediately before such 
commencement, or is at any time thereafter, in deten¬ 
tion in pursuance of an order made under such law, 
euoh person may be detained for a period longer than 
three months under such law without obtaining the 
opinion of an Advisory Board in accordance with the 
provisions of sub-cl. (a) of Cl. (4) of Art. 22 of tho 
Constitution. 

3. The maximum period for which any such porton, 
as it referred to in para. 2, may be detained, shall, in 
the oase of a person In detention immediately before 
the commencement of the Constitution be three months 
from such commencement, and in tho case of a person 
detained in pursuance of an order made after such 
commencement, bs three months from the date of euch 
order," 

Paragraph 2 of the Order needs no comment. It 
only dispenses with consultation with the Ad¬ 
visory Board under Art. 22 (4) (a). Paragraph 3 
of the Order however says that the maximum 
period for which any person who was under 
detention under any law providing for preven- 
tive detention in force at the commencement 
of the Constitution shall be only three months 
from such commencement. That is to say, it 
fixes the maximum period of detention of any 
person under any law providing for preventive 
detention to be only three months from 26th 
January in respect of those persons who were 
under detention immediatety before. But the 
Orissa Act permits of detention for six months 
for all classes of persons detained under that Act 
and,consequently,sub-s. (l) of S. 4 also must be 
held to be invalid as being repugnant to the said 
Order of the President. The result therefore i3 
that of the three sections of the Orissa Act 
dealing with the law iu respect of preventive 
detention, S3. 3 and 4 are rendered null and 
void as being inconsistent with the constitution 
and 8. 2 alone remains. But 8. 2 by itself is 
unworkable because unless there is any provi¬ 
sion fixing the duration of detention of a person, 
no law which merely authorises the detention of 


to be workable. 

[6] It was however argued that so far' ae 
duration was concerned, the President’s order 
supplied the gap and that para. 3 of that Order 
would indicate that all persons who might have 
been under detention immediately before 26th 
January could be validly detained for three 
months from that date. This argument however 
overlooks the significance of the word 'maximum' 
occurring in para. 3 of the Order and in sub- 
cl. (b) of cl. (7) of Art. 22. The Constitution 
authorises the Parliament (or the President 
during the transitional period) to prescribe by 
law the maximum period for which any person 
can be detained under any law providing for 
prevetive detention. In other words, the consti¬ 
tution while conferring on the Parliament the 
power to fix the maximum period for such 
detention leaves it to the law providing for pre¬ 
ventive detention to fix any period within that 
maximum. Such law may be either an existing 
law continued in force by Art. 373 (l) or a new 
law made either by Parliament or by a State 
under cl. ( 2 ) of Art. 246 read with item 3 of 
List 3 to Sch. 7 of the Constitution. The law of 
Parliament under Art. 22 (7) will lay down only 
the circumscribing limits but within those limits 
it is for the law providing for preventive deten¬ 
tion to make adequate provision specifying the 
period during which order of detention should 
remain in force. Article 22 (7) does not, in 
terms, confer either on the Parliament (or on 
the President) the power to fix the actual period 
of preventive detention in individual cases. 

[ 7 ] r J his point will he clear if the precise 
scope of the power of the Parliament under- 
Art, 22 (7) is carefully examined. Preventive 
detention is a subject included in item 3 of the 
concurrent list and consequently the State as 
well as the Parliament have concurrent powers 
to make any law providing for preventive deten¬ 
tion by virtue of cl. (2) of Art. 246. But this 
power is, however, subject to the other provi¬ 
sions of tho Constitution; that is to say, it is 
subject to the provisions of Art. 22 and any law 
made under that Article by Parliament itself. 
Thus the Parliament’s power of Legislation in 
respect of preventive detention appears to be of 
two kinds. Firstly, its power to make a self- 
contained law providing for preventive deten¬ 
tion on the lines of the Orissa Act is derived 
from Art. 246 ( 2 ) read with item 3 of List 3. 
Secondly, it has also got the over-riding power 
under cl. (7) of Art. 22 to prescribe the circum¬ 
stances under w'hich and the class of cases in 
which a person may be detained for a period 
longer than three months without consulting 
the Advisory Board under sub-ol. (a) of cl. ( 4 ) 
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of that Article and also to prescribe the maxi¬ 
mum period for which any person may in any 
class or classes of cases be detained under any 
taw providing for preventive detention. These 
two powers of the Parliament are not identical. 
The latter is a general regulating power which 
does not include the power to actually fix the 
period of detention in individual cases. This 
power can be conferred only by the law provid¬ 
ing for preventive detention made by the appro¬ 
priate authority under Art. 216 (2). It is the 
general regulating power of the Parliament 
under Art. 22 (7) that can be exercised by the 
President during the transitional period by 
virtue of Art. 373. But he has not got the power 
to make a law 7 providing for preventive deten¬ 
tion conierred on the Parliament under Art. 216 
(2). That power during the transitional period 
can be exercised cnly by the Constituent Assembly 
under Art. 379 (l). If this distinction between 
the two kinds of legislative powers of the 
Parliament be clGarly borne in mind there can 
be no difficulty in appreciating the precise scope 
and limitations of an order made by the Presi¬ 
dent under Art. 22 (7), 

[8] The same conclusion will emerge if the 
language of Art. 22 (7) is carefully examined. 
In sub-cls. (a) and (b) of cl. (7) of that Artiole 
the words “any law providing for preventive 
detention” occur. Though Art. 373 says that for 
any reference to any law made by Parliament 
.in cl. (7) of Art. 22 an order of the President 
may be substituted. Article 373 does not go so 
far as to say that wherever the expression ‘ law” 
occurs in cl. (7) of Art. 22 an order of the Presi¬ 
dent may be substituted. The result i3 that the 
expression "law providing for preventive deten¬ 
tion” in cl. (7) of Art. 22 remains unaffected 
by Art. 373. Therefore, on a matter of mere con¬ 
struction also, an order of the President under 
Art. 373 cannot take the place of any law provid¬ 
ing for preventive detention as contemplated in 
ol. (7) of Art. 22 For that law one must look 
into the provisions of an existing law on the 
subject continued in force under Art. 372 (l) 
subject to the removal of those portions of that 
law which have become null and void by the 
application of Art. 13 (l) or else to any new law 
that may be made either by the State or by 
Parliament w r hich law is also subject to the 
regulation made by Parliament under Art. 22 ( 7 ). 
This seems to be the true significance of the 
expression ‘maximum* occurring in sub-cl. (b) 
of cl. 7 of Art. 22 and in para. 3 of the Order 
toe President also only prescribes the maximum 
period of such detention without in any way 
fixing the actual period of detention in respect 
of every detenu. Therefore, in ascertaining what 
is the exact period of detention of a person 


A. I. R. 

para. 3 of the Order will be of no avail and one 
must look into the provisions of the law provid¬ 
ing for preventive detention (Oris3a Act in the 
present case) after excising from it those provi¬ 
sions which are null and void under Art. 13 (l). 
I have already shown that if this examination 
is made only s. 2 of the Orissa Act will survive 
and that it does not make any provision fixing 
the duration of an order of detention and as 
such is clearly unworkable. 

[9] It was then argued that if 8. 2 of the Orissa 
Act is retained and to that is added els. (5) and 
(6) of Art. 22 and also the Order of the President 
it may be possible to make out a self-contained 
law dealing with preventive detention. This 
argument wa3 fully met by Meredith 0. J. in the 
Patna case. He rightly, if I may say so with 
respect, pointed out that such a procedure would 
be practically making out a new piece of legis¬ 
lation which it is obviously not the function of 
the Court. The Orissa Legislature which passed 
the Orissa Act in 1948 did not oontemplate 
legislation of that type. Moreover, such a pro¬ 
cedure would, in substance, amount to adapta¬ 
tion of the Orissa Act for the purpose of bringing 
it into accord with the provisions of the Consti¬ 
tution as provided for in cl. (2) of Art. 372. That 
power is conferred only on the President and no 
Court can arrogate to itself that power. 

[10] The result, therefore, seems to be as fol¬ 
lows: The Order of the President while prescrib¬ 
ing the limits within w T hich every law providing 
for preventive detention must lie, does not pur¬ 
port to be itself a self-contained law fixing the 
duration of preventive detention of a person. 
The President has, in fact, no authority to make 
such a law nor has he purported to do so. His 
order assumes the existence of a valid law pro¬ 
viding for preventive detention in which the 
duration of any such order of detention would 
be within the maximum period fixed by the 
President in his order. If that duration is within 
the maximum period fixed in the order, no ques¬ 
tion of inconsistency will arise, if, however, the 
duration is in excess of the maximum so fixed 
that duration clause in the law providing for 
preventive detention would become invalid and 
it is left to the appropriate Legislature to amend 
the law so a3 to bring the duration clause in 
conformity with toe President’s order. In the 
present case, therefore, s. 4 (l) of the Orissa Act 
which fixes six months a3 the duration of any 
oroer under s. 2 <l) is invalid and the Legis¬ 
lature has not passed any amendment reducing 
the period of duration to three months or less 
so as to avoid any inconsistency between that 
provision of the Orissa Act and the President’9 
order. The net result is that the only valid 
portion of the Orissa Act relating to preventive 
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detention is 8.2 and in considering whether that 
seotion by itself can be said to be valid law on 
the Bubjeot one has to apply the well established 
doctrine of severability which was the subject of 
several decisions in the Privy Council the latest 
of which is A.G . of Alberta v. A. G. of Canada , 

A. I. R. (35) 1948 P. 0. 194 : (52 0. W. N. 236). I 

have already shown that the Orissa Legislature 
would never have passed a bald law containing 
only s. 2 of the Orissa Act. In fact 8s. 3 and 4 
and S. 2 of that Act form part of one scheme 
and without the safeguard provided in S. 3 and 
the limit on duration of an order of detention 
under 8. 4 the Orissa Legislature would never 
have passed such a law providing for prevention 
detention. 

[ 10 a] Moreover, as already pointed out, S. 2 
of the Orissa Act by itself is quite unworkable, 
Therefore, though 8 2 of the Orissa Act may not 
be inconsistent with any of the provisions of the 
Constitution the entire law providing for pre¬ 
ventive detention in the Orissa Act contained in 
8s. 2, 3 and 4 must be held to be invalid on the 
application of the doctrine of severability. 

[ 11 ] The result is that there is no valid law 
under which the detention of the applicants can 
l)e justified. They should, therefore, bo set at 
liberty forthwith. 

[12] Before we delivered the judgment our 
attention was invited to a recent Act of the 
Parliament making a self-contained law provid¬ 
ing for preventive detention. But a3 the appli¬ 
cants have not been detained under that new 
law it is unnecessary to enter into a discussion 
regarding the provisions of that law. Our atten¬ 
tion has not been invited to any provision in 
fcho new law continuing in force or validating 
ordors of detention made prior to the coming 
into force of that law and, consequently, it can¬ 
not be of any help in the disposal of the present 
applications which are all under the old law. 

[13] Ray C. J. — I have read the judgment 
written by my learned brother Narasimham J. 
I agree with the conclusion reached therein. 
I add the following that presents a slightly 
different approach to the problem. 

[14] All the aforesaid applications have been 
heard together side by side and shall be governed 
by this order. The circumstances under which 
the petitioners were detained are not in dispute. 
The petitions had been filed under S. 491, Cri¬ 
minal P. 0 , which is still good law. They have 
also been treated to have been filed as it were 
under Art. 226 of the Union Constitution, which 
has come into operation since the midnight of 
26th January. The constitutionality of the law, 
under which the petitioners have been detained 
or should continue to be detained, Las been 
seriously challenged by the petitioners. The long 


and short of their contention is that the said 
laws do not conform to the basic requirements 
of preventive detention of a citizen under the 
Constitution, The different aspects of the con¬ 
tentions of the petitioners are noticed in the 
judgment as it proceeds. 

[15] The nature and scope of the Constitu¬ 
tion. — The Constitution is the fundamental of 
basic law to which all other laws must conform. 
It is superior to the will of the Legislature, the 
validity of whose Acts are to be determined by 
its provisions and it is the sole charter by which 
the rights of the Union as well as State-Govern¬ 
ments are to be determined. It antedates all 
other laws and all of them must, whether by 
adaptation or modification, be brought into line 
with and be placed on a footing as if the laws 

made under the Constitution : 

Article 13 (1) reads : — “All laws in force in the 
territory of India Immediately before the commence¬ 
ment of this Constitution, in so far as they are incon¬ 
sistent with the provisions of the part, shall , to the 
extent of such inconsistency be void.” 

Clause (2) of the article is not material for the 
purpose of this case as it defines constitutional 
limitations on the legislative powers of the 
appropriate Legislatures in future. Article 372 
provides that all the laws in force in the terri¬ 
tory of India immediately before the commence¬ 
ment of this Constitution shall continue in force 
therein until altered or repealed or amended by 
a competent Legislature or other competent 
authority, but subject to the other provisions of 
this constitution. The President has been em¬ 
powered by cl. (2) of the artiole to adapt and 
modify such laws either by way of repeal or 
amendment as may be necessary or expedient 
by an order made in that behalf for the purpose 
of bringing the provisions of any such law into 
accord with the provisions of the Constitution. 
Such adaptation or modification is immune from 
being questioned in any Court of law. Beading 
the articles conjointly, it becomes plain that the 
pre-existing laws of either Provincial or Central 
Legislatures become shorn of such provisions of 
Part iii of the Constitution. During the transi¬ 
tional period, however which, according to cl. (3) 
of the article, is to expire after two years from 
the commencement of the Constitution, the 
President is empowered to modify and adapt 
them in order to secure the workable minimum 
for the Constitution to be set up. In the absence 
of such adaptation and modification a3 is within 
the purview of the article, the pre-existing laws 
must remain in force, if at all subject to the 
provisions of the Constitution, that i3 to say, 
they should stand denuded of such provisions as 
are inconsistent with the provisions of Part ill 
of the Constitution and as such are void. If 
what remains is sensible and complete in itself 
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well and good* or else the entire Act or Regu¬ 
lation, as the case may bo, must disappear from 
the arena of law. In order to render any such 
law invalid, it is not necessary that it should 
contravene some provisions of the Constitution. 
Inhibition by general scope and purpose of the 
instrument is enough to invalidate. Even implied 
limitations and restraints found in a Constitu¬ 
tion cannot be overlooked in this connexion. 

[16] The detentions of the petitioners are 
sought to be sustained under the President's 
order entitled “Tho Preventive Detention (Ex¬ 
tension of Duration) Order, 1950” made on 26 th 
January 1950 read with Orissa Maintenance of 
Public Order Act, 1948, as amended by the 
Amending Act (Orissa Act VI [6] of 1949). The 
Oris3a Act is impugned as wholly void being 
repugnant to f and inconsistent with tho provi¬ 
sions of Art. 22, els. (4), (5), (6) and ( 7 ) read 
with Art. 13 (l) of tho Constitution. The general 
spirit and purpose of all the said provisions is ; 
(i) No authorisation of detontion of person for a 
period longer than three months under any law 
of preventive detention shall be valid, (ii) except 
when an Advisory Board, consisting of persons 
who have been or are qualified to be appointed to 
be Judges of a High Court, has reported, before 
the expiration of the said period of three months, 
that there is in its opinion sufficient cause for 
such detention; (iii) provided that no such 
detention should exceed the maximum period 
prescribed by any law made by Parliament 
under sub-cl. (b) of cl. (7), or in the alternative 
by any order made by the President under sub- 
cl. (b) of cl. ( 7 ); (iv) any person, however, can 
be detained for more than three months in ac¬ 
cordance with the provisions of auy law made 
by Parliament under sub-cl. (a) of cl. (7), but 
not beyond the maximum period prescribed by 
the Parliament by any law; (v) it is obligatory 
on the authority making the order under any 
law of preventive detention to communicate as 
soon as may bo to be detenu the grounds on 
which the order has been made; (vi) afford him 
the earliest opportunity of making representa¬ 
tion against the order ; (vii) but there is no 
obligation on such authority to disclose facts 
which it considers to be against the public 
interest to disclose. 

[17] Tested in the light of the spirit and pur¬ 
pose of the provisions of the Constitution rela¬ 
ting to preventive detention as summarised 
above, tho Orissa Act is wholly inconsistent 
therewith. The Act authorises a detention of a 
person for a longer period than three months 
without the report or recommendation of an 
Advisory Board; according to it, there is no 
obligation on the authority making the order of 
detention to supply grounds for such order to the 


detenu so as to enable him to make a represen¬ 
tation to the authority concerned; the opinion 
of the Advisory Council provided for in the said 
Act is not binding on the concerned authority; 
the Act empowers the State-Government to 
extend the period of detention under circum¬ 
stances stated therein beyond six months, and, 
lastly, the validity of the detention on account 
of vagueness and inadequacy of the grounds sup¬ 
plied is beyond question. In short, the Execu¬ 
tive Government is the sole arbiter in the 
matter. In order to give effect to Art. 13 of the 
Constitution, the State (Orissa) Act must be 
denuaed of all such provisions as are inconsis¬ 
tent with els. (4) and (6) of Art. 22 of the Consti¬ 
tution. The only consistency between the 
Constitution and the Impugned Act consists in 
the latter being avowedly a law providing for 
preventive detention, a subject within the com¬ 
petence of State Legislature enumerated as 
Item 3 of tho Concurrent List of the Consti¬ 
tution. In view of the inconsistency, the autho¬ 
risation under the Orissa Act for detention for a 
longer period than three months became invalid 
as soon as the Constitution came into operation. 

[18] The question that then arises is whether 
the detention can be justified as one in pur¬ 
suance of the Preventive Detention (Extention 
Duration) Order, 1950. I shall assume, that the 
Order came into operation along with the con¬ 
stitution. The constitutionality of such Order 
depends upon its conformity to the provisions of 
the Constitution relating thereto. The President 
derives his power to make the order under cl. (7) 
of Art. 22 read with Art. 373 of the Constitution. 
Adapted by Art. 373, els. ( 4 ) and ( 7 ) of Art. 22 
would read (after deleting the words and phrases 
not material for the purpose) : 

“4. No law providing for preventive deten¬ 
tion shall authorise detention of a person for a 
longer period than three months unless such 
person is detained in accordance with the Order 
made by President under sub-ds. (a) and (b) of 
clause (7); 

7. President may by order prescribe, (a) the 
circumstances under which the class or classes 
of cases in which a person may be detained for 
a period longer than three months under any 
law providing for preventive detention without 
obtaining the opinion of an Advisory Board in 
accordance with the provisions of sub-cl. (a) of 
clause ( 4 ) and 

(b) the maximum period for which any per¬ 
son may in class or classes of case be detained 
under any law providing for preventive deten¬ 
tion.” 

[19] The legal position i3 that the basic re¬ 
quirements for detention for a longer period 
than three months, namely, report of an Ad- 
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visory Board constituted under sub-cl. (a) of 
cl. (4) of Art. 22 can be dispensed with in classes 
<of cases and circumstances prescribed by Parlia¬ 
ment and before prescription by Parliament by 
the President under cl. (7) of Art. 22. We are 
liere concerned with an Order by the President. 
The President having no power under the Con¬ 
stitution to make any law, he has to prescribe 
the circumstances under which and the classes 
of cases in which a person may be detained for 
a period longer than three months under any 
law providing for preventive detention. The 
President's Order in question does not purport 
to make any law of preventive detention. It has 
to be noted that he has no such power under 
the Constitution. His power is that of adaptation 
and modification in the manner and for the pur¬ 
pose provided in Art. 372. While making an 
order under cl. (7) of Art. 22, he could exercise 
such power. That the very purpose of such 
power is to bring the provisions of any law in 
force in the territory of India into accord with 
the provisions of the Constitution indioate 3 the 
constitutional limitations of such power. His 
power under cl. (7) of Art. 22 cannot be exer¬ 
cised free of the constitutional restraints and 
limitations. Even if it be assumed that the 
President can make any law in order to fulfil 
the requirements of Art. 22 (7) 4 that law too 
must confirm to the constitutional limitations 
prescribed in the provisions of the Constitution 
of which cl. (6) of Art. 22 is one. What the 
President does under the Preventive Detention 
(Extention of Duration) Order amounts to 
authorising or validating the detention of the 
persons in detention immediately before the 
commencement of the Constitution under self¬ 
same law under which the primary order of 
detention had been made by the State autho¬ 
rity. Put broadly, the President says that the 
Orissa Maintenance of Public Order Act shall 
remain in full force despite the constitutional 
inconsistencies and repugnancies therein for the 
maximum period of three months. This in my 
opinion, amounts to overriding the mandatory 
provisions of Art. 13 (l) and Art. 22 (5) of the 
Constitution. The President’s order may be free 
from any constitutional lacuna so far as he 
prescribes the circumstances and the classes of 
cases for the purpose of cl. (7) of Art. 22 to be 
the same as in the Orissa Act and so, far as 
he dispenses with the mandatory necessity of 
obtaining the opinion of au Advisory Board in 
accordance with the provisons of sub-d. (a) of 
cl (4) of Art. 22 of the Constitution, and to that 
extent modifies the Orissa Act, but by prescrib¬ 
ing that such persons may be detained for a 
period longer than three months under such 
law, he charters the validity of all other provi¬ 


sions of the Ori3sa Act which are radically 
contraventious of supreme law of the land, 
namely, the Constitution. 

[20] It has been strenuously contended by the 
learned advocate-general that a very fair and 
liberal interpretation shall be given to the presi¬ 
dent’s order, intended as it is, to fill up the void 
that is created, on the introduction of the Con¬ 
stitution, between the pre-constitution laws of 
preventive detention and the law or order passed 
or made under it. The order is a special device 
to remove the difficulties of transition from the 
old constitution to the new. I am fully aware 
that astute interpretation or strict adherence to 1 
technical rules are foreign to interpretation of a 
Constitution, but the same doctrine cannot be 1 
invoked in favour of law purporting to have 1 
been made in obedience to the Constitution. To^ 
give effect to this contention would amount 
to abrogate the procedure established by law. 
Article 21 of the Constitution may be prayed in 
aid. The artiole reads : 

“No person shall be deprived of his life or personal 
liberty exoept according to procedure established by 
law.” 

Preventive detention of a person amounts to 
deprivation of his personal liberty. This must 
be effected according to procedure established 
by law. Preventive detention, no doubt stands 
on a different footing from imprisonment 
inflicted as a punishment for commission of 
an offence, inasmuch as an open trial is un¬ 
suitable to the one while it is inevitable in the 
case of the other. The Constitution, however, 
enacts a substitute for an open trial. The sub¬ 
stitute is provided by the combined operation of 
sub-cl. (a) of cl. (4) and cl. (5) of Art 22. By 
way of an exception in special class of cases and 
under particular circumstances specified in that 
behalf by the parliamentary law or presidential 
order, examination of detenus’ case by an Ad¬ 
visory Board is dispensed with, but the minimum 
substitute giving a detenu the only opportunity 
of defending himself against the order of deten¬ 
tion as contained in cl. (5) of the article is a 
permanent feature constitutionally ordained as 
an integral part of any law of preventive deten¬ 
tion enacted either by a State or by the Union 
through appropriate legislative authorities. Any 
law that dispenses with this minimum would be 
derogatory to or even complete abdication of 
the procedure established by law so inevitably 
linked with deprivation of personal liberty. If 
the President, by his order intended to ensure 
this procedure to the detenu, he should have 
adopted the Orissa Aot accordingly. While dis¬ 
pensing with the necessity of the opinion of the 
Advisory Board and reducing the maximum 
period to three months since the commencement 
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of the Constitution or the date of the order, he 
expressly upholds the rest, of the State law 
flying foce in the place of the constitution. This 
deprives the detenu of his fundamental right of 
being supplied with the grounds on which the 
detention order has been made and of the 
opportunity of making a representation against 
the order. Mr, Advocate-General would ask us 
i"Q tuke the President’s order and the Orissa 
Act as constituting a Code complete in itself 
after excising such provisions therefrom as are 
either expressly or impliedly inconsistent with 
the Constitution, and act upon it. Then the 
question arises whether such a course is per¬ 
missible. There is no doubt in my mind that it 
would amount to ourselves indulging in a piece 
of speculative legislation with the effect of 
depriving a citizen of his personal liberty with¬ 
out making available to him the procedure 
established by law. Local hardships and incon¬ 
veniences do not count in interpreting a Con¬ 
stitution which is based upon the national will 
as against that of a Legislature. Part III is the 
Bill of Rights of the citizens of the Indian 
Union and it contains constitutional restraints 
and limitations upon the legislative functions 
of the appropriate legislative authorities as the 
case may be. It appears quite plainly from the 
text of the President’s order that he did never 
mean that any part of the State laws in force 
immediately before the commencement of the 
Constitution should suffer chiselling of such 
provisions thereof as were then considered by 
the State legislature to be fundamental in exer¬ 
cise of State authorities’ power of detention. 

[ 2 l] The course advocated by the learned 
Advocate-General would lead to acceptance of 
one part and rejection of the other of the law 
enacted by the President’s order. It is no doubt 
elementary that the same statute of law may 
be in part constitutional and in part unconstitu¬ 
tional, and, if the parts are wholly independent 
of each other, that which is constitutional may 
3tand while that which is unconstitutional will 
be rejected. As to the case, in hand, I think the 
rule laid down by Shaw C. J., in Warren v. 
Chcirlestoivn, 2 Gray 84 is applicable,; 

“That is the different parts are so mutually con¬ 
nected with and dependent on each other, as condi¬ 
tions, considerations, or compensations for eaeh other 
as to warrant a belief that the, legislature intended 
them as a whole , and that if all could not be carried 
into effect the legislature would not pass the residue 
independently, and some parts are unconstitutional , 
all the provisions which arc thus dependent, condi¬ 
tional, or connected must fall with them 

The point is put thus by Mathews J, in 
Poindexter v. Greenhow, 114 U. s. 270 at p. 304 ; 

4< It is undoubtedly true that there may be cages 
where one part of a statute may be enforced as constitu¬ 
tional but these are oases where the partB are so dis¬ 


tinctly separable that each can stand alone, and where 
the Court is able to see, and to declare, that the inten¬ 
tion of the legislature was that the part pronounced 
valid should bo enforceable, even fcbough the other part 
should fail. To hold otherwise would be to eub:titute 
for the law intended by the legislature one they may 
never have be6n willing by itself to enaot”. 

And again as stated by the said eminent Judge 
in Spraigue v. Thompson , 118 U. S. 90 at p. 95,. 
where it was argued that certain illegal excep¬ 
tions in a section of a statute might be dis¬ 
regarded, but that the rest could stand ; 

“The insuperable difficulty with the application of 
that principle of construction to the instance is that by 
rejecting the exception intended by the legislature of 
Georgia the statute is made to enaot what confessedly 
the legislature never meant. It confers upon the statute 
a positive operation beyond the legislative intent, and 
beyond what may any one oan say it would have 
enacted, in view of thejllegality oMbe exceptions.” 

[22] Coming to the present case, it can never 
be predicated as to the intent behind the Pre¬ 
sident’s order that it should be partly enforced 
and partly rejected. No presumption of limita¬ 
tions or exceptions will be made merely for the 
purpose of sustaining the constitutionality of the 
order. The presumption of constitutionality of 
a statute does not apply where it shows, on its 
fac9, a violation of constitutional provisions. It 
may appear paradoxical that the Court should 
ever attempt to declare void the order of the 
President which, as the present one, is at par 
with an Act of Parliament. In fact;, no English 
Court has ever attempted to do so, the accepted 
theory of the English constitution being that 
Parliament possesses supreme and unlimited 
legislative power. But a different consideration, 
arises where there is written Constitution. The 
supreme authority resides in the people, who, 
for practical purposes, are those exercising the 
suffrage. This feature distinguishes a republican 
form of Government. No legislative authority 
that is subject to a written Constitution which) 
it is bound to obey possesses sovereign powers 
to the fullest extent. No legislative authority 
can make laws that are not according to, and 
consistent with, the fundamental laws that havej 
been prescribed for its Government by the people,’ 
who are superior to both the law-making and 
the Constitution themselves. All written Consti¬ 
tutions therefore are limitations on legislative 
powers or the sovereignty which in all organised 
Governments must reside somewhere. The 
authorities either Federal or State,.however sove¬ 
reign in its own sphere, both are subject to such 
constitutional limitations and restrictions as the 
people, acting in their national capacity, have 
seen fit to prescribe. In this view of the matter, 
authorisation of detention of the petitioners in 
pursuance of the President’s order i3 unconstitu¬ 
tional, and, therefore, void. 
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[33] I feel inclined to say a word as to the 
Court’s duty to construe the law in force before 
the 26th of January that all such adaptations as 
are necessary for the purpose. The point has 
not been argued at the bar. In this connexion, 
reference may be made to R. 28, Adaptation of 
Laws Order, 1960, made by the President on 26 th 
January 1960. So much of the Rule as bears 
upon the question reads : 

“Any Court, Tribunal or authority required or em¬ 
powered to enforce any law in force in the territory of 
India immediately before the appointed day (the 26th 
of January, 1950) shall, notwithstanding that this 
order makes no provision or insufficient provision for 
the adaptation of the law for the purpose of bringing it 
into accord with the provisions of the Constitution, 
oonstrue the law with all such adaptations as are 
necessary for the purpose.” 

The short answer4o the point is that this does 
not contemplate adaptation of the President’s 
order, the validity of which is under considera¬ 
tion. Again, adaptations within the meaning of 
the Rule do not contemplate making new law3 
in place of the old nor enforcement of laws, 
that are unconstitutional. 

[24] In relation to all other contentions raised 
at the Bar, I am in agreement with what has 
been said by my learned brother Narasimham J., 
with whose conclusion I entirely agree, I would, 
therefore, direct that the petitioners in cases 
(Or. Misc. 182, 192, 193 and 194) be released 
.forthwith. 

[25] Das. J. — I agree in general with the 
conclusion of my learned brother Narasim¬ 
ham J., in his judgment. 

[26] The whole question under discussion has 
now become academio in view of the repeal of 
of the President's order by Central Act, IV [4] of 
1950, which has come into operation before we 
pronounced our orders in these cases. It has not 
been disputed that without the President’s order, 
the continuance of detentions in these cases 
under the existing Orissa Act would be illegal. 

[27] Panigrahi J. —After anxious considera. 
tion of the points arising in these petitions, I 
have come to the conclusion that the order pro. 
posed by my learned brother Narasimham J., 
is the right one. My mind has swaged alter¬ 
nately between two different principles of con¬ 
structions; firstly, that it is the duty of a Court 
to construe a statute so as to render it constitu¬ 
tional. Our respect for the integrity and patrio¬ 
tism of tho Legislature is such that every effort 
should be made to reconcile a piece of Legisia. 
tion with the Constitution where it appears to 
be in apparent conflict with it. Secondly, it is 
equally true that where the liberty of the citizen 
and the enactment of a Legislature are in con¬ 
flict owing to the effect of the Legislation being 
left in doubt, the benefit of the doubt should be 


given in favour of the liberty of the citizen,. 
In spite of my earnest attempts to reconcile the 1 
Orissa Maintenance of Public Order Act, 1949 
(Orissa Act VI [6] of 1949) with the provisions of 
the Constitution of India as laid down in Arts. 12 
and 22,1 have been unable to uphold the validity 
of the existing provisions of that Act. 

[28] I do not propose to examine the provi¬ 
sions of S3. 3 and 4, Orissa Act, and I am in 
entire agreement with the judgment just now 
pronounced by my learned brother, that these 
seotions should be declared void in law' of the 
affirmative declaration made in Art. 13 of the 
Constitution. I am equally convinced that it is 
not open to the Court to substitute “three” for 
“six” months in s. 4 (l) of the Act so as to 
harmonize it with the Order of the President. 
That would be to re-write the law which is 
beyond the function of this Court. That is a 
field which other hands should plough. A law 
which cannot endure the test of the Constitution 
without judicial amendment must perish. I have, 
therefore, no hesitation in holding that both 
Ss. 3 and 4, Orissa Act have been rendered void 
by Art. 13. 

[29] What remains, therefore, is S. 2 (l) (a) 
which empowers the Provincial Government to 
detain a person. The scope of a law providing 
for preventive detention is, however, delimited 
by Art. 22 (4) of the Constitution which says 
that “no law providing for preventive detention 
shall authorise the detention of a person for a 
longer period than three months” unless an 
Advisory Board recommends the extension of 
the duration of detention or unless the deten¬ 
tion is in accordance with the provisions of any 
law made by Parliament. Section 2 (l), Orissa 
Act breaks under this test as it does not provide 
for the Constitution of an Advisory Board as 
contemplated in Art. 4 (a), nor does it purport 
to be made in accordance with a law made by 
Parliament under cl. (7) of Art. 22. The power 
vested by 8. (2) (l), Orissa Act, is, therefore, 
open to the objection that it is inconsistent with 
Art 22, cl. (4). 

[30] What has given me considerable diffi' 
culty is the language of Art. 372 (l) which reads 
as follows; 

“372 (1) Notwithstanding the repeal by this Consti¬ 
tution of the enactments referred to in Art. 395 but 
subject to the other provisions of this Constitution, all 
the law in force In the territory of India immediately 
before the commencement of this Constitution shall 
continue in force therein until altered or repealed or 

amended by a competent Legislature or other competent 

authority.” 

The expression “subject to the other provisions 
of this Constitution * is capable of being under¬ 
stood in two different ways. On the one hand 
it may mean that all the laws in force will be 
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subject to the other provisions of this Constitu¬ 
tion and thus continue in force until altered 
or repealed. On the other hand, it may mean 
that all the laws in force shall continue until 
altered or repealed by a competent Legislature 
or other competent authority, subject to the 
other provisions of this Constitution. In the 
latter view the alteration, repeal or amendment 
will be subject to the provisions of the Consti¬ 
tution while the laws in force are declared to 
continue. Unfortunately, this aspect of the matter 
was not canvassed at the Bar and I have, there¬ 
fore, to blaze my own track, after such study as 
I could make of similar provisions occurring 
in other Dominion Acts. Section 292, Govern¬ 
ment of India Act, 1935 reads as follows : 

“Notwithstanding the repeal by this Act of the Gov¬ 
ernment of India Act (that is to say, the Government 
of India Act, 1919) but subject to the other provisions 
of this Act, all the law in force in British India imme¬ 
diately before the commenoerrlent of Part III of this Act 
shall continue in-force in British India until altered or 
repealed or amended by a competent Legislature or other 
competent authority.” 

Section 108, Commonwealth of Australia Con3ti. 
fcufcion Act, 1900, reads as follows: 

‘ Every law in force in a colony which has become 
or becomes a State, and relating to any matter within 
the powers of Parliament of the Commonwealth, shall 
subject to this Constitution, continue in force in that 
State; and until provision is made in that behalf by the 
Parliament of the Commonwealth, the Parliament of 
the State shall have such powers of alteration or repeal 
in respect of any such law as the Parliament of the 
Colony became a State.” 

Section 135, Union of South Africa Act, 1900, 
reads : 

“Subject to the provisions oi this Act, all laws en¬ 
forced in the several Colonies at the establishment of 
the Union shall continue in fcrce in the rospective pro¬ 
vinces until repealed or amended by Parliament or by 
the Provincial Connells in matters in respect of which 
the power to mako ordinance is reserved or delegated 
to them. All legal commissions in the several Colonies 
at the establishment of the Union shall continue as if 
the Union had not been established.” 

Section 129, British North America Act, 1867, 
reads: 

“All laws in force in Canada, Nova Scotia or New 
Brunswick at the Union .... shall continue in Onterio, 
Quebeo, Nova Scotia, or New Brunswick, as if the 
Union had not been made; subject nevertheless to be 
repealed, abolished or altered . . . 

It will be found that the language employed in 
these different Acts is slightly different from 
that employed in the Constitution Aot which 
corresponds more or less to S. 135, Union of 
South-Africa Act. Thi3 provision aims at re¬ 
moving a void created by the new Constitution 
coming into force and enacts the continuance of 
the existing laws. But the Constitution of India 
expressly provides in Art. 13 (l) that all laws 
inconsistent with the provisions of part III shall, 
to the extent of such inconsistency be void. On 
a simple reading of the two Articles, together, I 


am of opinion that Art. 372 (l) should be read 
subjeot to Art. 13 (l) and that all existing laws 
which are inconsistent with Art. 13 (l) shall 
stand, impliedly repealed. The meaning of the 
expression ‘subject’ to the other provisions of 
this Constitution* is to be found not so much 
in a strict etymological propriety of language as 
in the intention of the Constitution makers to 
declare all laws inconsistent with the Funda¬ 
mental Rights as void from the date of com¬ 
mencement of the Constitution. The true nature 
and character of Art. 13 (i) can find expression 
only in giving supremacy over all other existing 
laws if they are in conflict with the express pro¬ 
visions of this Article, if the other view were to 
prevail then all laws providing for preventive 
detention shall continue in force until the Legis¬ 
lature chooses to alter or repeaT them and until 
such time Art. 13 (l) shall remain a dead letter. 
The obvious result of this interpretation will be 
that the fundamental rights so solemnly declared 
in part ill of the Constitution shall cease to be 
operative as being inconsistent with the existing 
laws and shall be reduced to silence until a com¬ 
petent Legislature or other competent authority 
alters the existing laws. That is a result which 
I shudder to think of, it could never have been 
the intention of the Consfciution makers to make 
the fundamental rights so illusory provisions 
and intangible. 

[31] The other provision which has given me " 
no less trouble is the language employed in 
Art. 22 (7) of the Constitution. I am satisfied 
that for the transitional period the Order made 
by the President under that Article shall have 
the effect of a law made by Parliament by 
virtue of Art. 373. The order of the President 
came into force simultaneously with the Consti¬ 
tution as the Order was promulgated on 26 th 
January 1950. There was no void or gap be¬ 
tween the old provisions lapsing and the new 
provisions coming into force. (If therefore, the 
order of the President is valid and can help the 
State it will operate from the commencement of 
the constitution. But here, again, I have satis¬ 
fied myself that the order of the President has 
no effect upon the detention of the petitioners. 
Article 22 (7) says : 

“Parliament may.by law prescribe (a) the circumstances 
under which and the class or classes of cases in which a 
person may be detained for a period longer than three 
months under any law providing for preventive deten¬ 
tion, without obtaining the opinion of an Advisory 
Board in accordanc 3 with the provisions of aub-cl. (a) 
of cl. (4) and (b) the maximum period for which any 
person may in any class or classes of cases be detained 
under any law providing for preventive detention.' 

To "prescribe” in its etymological sense mean3 
‘‘to lay down, for direction.” Why did not the 
Constitution say that the Parliament may by 
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law provide or enact or make as it has done in 
the other Articles of the Constitution ? Article 139 
says “Parliament may by law confer”, Art. 140 
says “Parliament may by law make provisions 
ato," Article 145 says ‘subject to the provisions 
any law made by Parliament,’ Art. 240 says 
“Parliament may by law create or continue," 
Arts. 240 and 246 enable Parliament to 1 make'* 
laws, Art. 217 and Art. 371 use the expression 
‘Parliament may by law provide.” Similarly, the 
President may by order “specify" under Art. 370 
(l) (b) (li). Under the proviso to Art. 371 the 
President may by Order “direct." The difference 
in the language employed in the different arti- 
oles, leads me to think that the use of the word 
“prescribe” in Art. 22 (7) is not unintentional 
and that the word should be understood only in 
its etymological sense. So understood, Art. 22 (7) 
read with Art. 373 enables the President to pre- 
scribe by an order the circumstances and the 
class or classes of cases in which a person may 
be detained for a period longer than three 
months under any law providing for preventive 
detention. He can also prescribe the maximum 
period for which any person may he detained 
under any law providing for preventive deten¬ 
tion. Subject to this prescription any law pro¬ 
viding for preventive detention may indicate 
that a person be detained. The President cannot, 
under this clause, purport to enact a law pro¬ 
viding for detention itself. His power is res¬ 
tricted to prescribing the limits within which a 
piece of legislation can bo enacted. The Order of 
the President can therefore bo of no avail to the 
State in justification of the continuance of de¬ 
tention after the Constitution came into force. 
It was open to the State Legislature to under¬ 
take legislation within the limits prescribed by 
the President by his order dated 26th January 
1960, just as it was open to the President to 
adapt the existing laws in exercise of his powers, 
conferred by Art, 372 ( 2 ). Nothing has been done 
in this regard by either authority and the only 
plea put forward by the learned Advocate-General 
is that they had not enough time to bring the 
existing laws in line with the provisions of the 
Constitution. But the liberty of the citizen and 
the conveniences of the Legislature of the Exe¬ 
cutive cannot be weighed in the same scales. 
As I have indicated at the beginning, the liberty 
of the citizen must prevail over other considera¬ 
tions, whether they be that the Legislature had no 
time or whether they may be due to the fact 
that the legislation loaves the position in doubt. 

[32J By the Court.—The above are reasons 
given for the order already passed on 1st March 
i960 directing the release of all the petitioners. 

[33] We further certify under Art. 132 (1) of 
ohe Constitution that this case involves a sub- 

1950 OriB9a/2‘2 Sc 23 


sfcantial question of law as to the interpretation 
of the Constitution, 
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Ray C. J. and Dab J. 

Indramoni Mohapatra — Petitioner v. 
Nilamoni Moharana— Opposite Party. 

Civil Revn. No. 137 of 1949, D/- 7-12 1949, from 
order of D. J., Cuttaok, D/* 9-4-1949. 

❖(a) Arbitration Act (1940), S. 47, Proviso — 
“Award otherwise obtained’’—Award obtained on 
agreement for reference to arbitration pending 
suit —Award if adjustment of suit—Civil P. C. 
(1908), O. 23, R. 3—Contract Act (1872), S. 23. 

A reference to arbitration of the subject.matter of a 
pending action without an order of Court is within 
the contemplation of the proviso to S. 47 of the Act. 
Suoh a reference involves ouster or, at any rate, 
suspension for the time being of the Court's jurisdic¬ 
tion to proceed with the trial of the suit and is oppoeed 
to public policy and as a oontraot it is unenforceable 
even under the general law of contract. Further, an 
award otherwise obtained within the meaning of the 
proviso to S. 47, cannot ipso facto work a 3 >an accord 
and satisfaction of the suit. It must bo acquiesced in 
or agreed to ba treated as such after it is made. 
Consequently, an award obtained on an agreement for 
reference to arbitration between the paitiea during 
the pendency of a suit and without any order from 
the Court cannot be treated aj an adjustment ol the 
suit under O. 23, R. 3, Civil P. C. ipso facto and 
without a fresh coneent between the parties given 
after the award : A.I.R. (32) 1945 Mad. 294, Dissent. 

[Paras 9, 12, 17, 38 & 46] 

Annotation : (’46 Man) Arbitration Act S. 47 N. 1; 
Contract Act S. 23 N. 23. 

(’44-Com) C. P. C. O. 23, R. 3 N. 9. 

(b) Specific Relief Act (1877), S. 21, Exception- 
Applicability. 

Per Ray C. J.— The latter part of the Exception is 
net capable of application to a case of arbitration 
agreement during the pendency of a suit. The bar 
applies to a subsequently instituted suit, not to one 
pre-existing. [Para 10] 

Annotation : (’46-Man) Bp. Rel. Act B. 21 N. 8. 

D. Mohanty -for Petitioner. 

A. S. Khan— tor Opposite Party. 

Ray C. J. —The petition i3 directed against 
an order of remand passed by Sri B. C. Das, 
District Judge of Cuttack- Dhenkana), in 
Miscellaneous Appeal No. 87 of 1948, reversing 
an order dated, 4th October 1948 of Sri B. S. 
Patnaik, Additional Subordinate Judge of 
Cuttack, in Money Suit no. 8/342 of 1948/47. 
The suit was for recovery of Rs. 2493-12-0 
being the sum borrowed with interest accrued 
thereon, under two handnotes executed by the 
opposite party in favour of the petitioner. The 
defendant resisted the suit, while accepting that 
the hand-notes were genuine and for conaidera. 
tion, with a plea of payment. The material 
date on which and since when the events giving 
rise to this application occurred i3 3rd July 1948. 
On that date, the plaintiff was ready to go on 
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■with the hearing of the suit, arid filed a list of 
•witnesses. The defendant interposed a plea, 
as a barrier to the suit, by a petition purporting 
to be one under o. 23, R. 3, Civil P. C. for 
recording as a compromise an award given in 
an arbitration out of and without the interven¬ 
tion of the Court, cn a reference made during 
tbe pendency of the suit. The plaintiff, took 
exception to the plea on 27th September 1948. 
On the date, next following, that is, on 29th 
September 1948, the learned Additional Subor¬ 
dinate Judge heard the parties and was of 
opinion that the plea of accord and satisfaction 
taken by the defendant on tbe basis of the 
award obtained pending suit on an arbitration 
without the intervention of the Court was not 
available to the defendant and set down the 
case for hearing on merits. 

[2l The defendant took up an appeal against 
the order. The District Judge reversed it with 
an order of remand for reconsideration of the 
defendant's application on merits, in the light 
of his observations set out therein. The subs¬ 
tance of his observation was embodied in ths 
following passage quoted from his order : 

“The agreement exeouted by the parties while 
referring the matter to arbitration has therefore to be 
examined to ascertain if it was an agreement to 
accept a future award, which be treated as a com¬ 
promise in the suit, but that agreement is not before 
the Court as the learned Subordinate Judge did not 
enter into any evidence, although the defendant- 
appellant, aa the record shows, was ready with it. In 
the circumstances, there is no alternative but to set 
aside the order of the learned Subordinate Judge and 
pend back the application to him for fresh disposal 
according to law in the light of the above observations 
after taking such evidence as the parties choose to 
place before him.’* 

[3] It may be noted that there is no indica¬ 
tion in the order that the Court should hold any 
such enquiry as would be pertinent to a deci¬ 
sion if the award, as such, is otherwise valid 
and binding between the parties. Such consi¬ 
derations, as a Court has to address itself to, 
in order that an award can be enforced, as a 
judgment of Court, for example, misconduct of 
the arbitrators, if any, excess of jurisdiction on 
their part, error apparent on the face of the 
award and the like have not been specified by 
the learned District Judge as within the scope 
of the rehearing. 

[ 4 ] The learned Judge, for holding that the 
award shall be treated as a conclusive adjust¬ 
ment of the suit to found a decree thereon, 
relied solely upon a decision of the Madras 
High Court reported in Arumuga Mudaliar v. 
Balasubramania Mudaliar , A.I.R. (32) 1945 
Mad. 294: (I.L R. (1946) Mad. 39). The statutory 
prevision dealing with the subject is contained 
in the proviso to 8. 47, Arbitration Act (Act x 


( 10 ) of 1940). TheproviEO.it has been held in the* 
aforesaid decision, by his Lordship, Leach C. J. 
has not altered, rather reaffirmed the law 
relating to an award , when obtained on a< 
reference to arbitration of the subject-matter 
of an action during its pendency without an- 
order of Court, being treated as an adjustment 
of the suit even without the consent of all 
parties concerned being expressly and speci¬ 
fically given in that behalf. In order tc 
appreciate the meaning and intendment of the 
proviso, the context in which it has been set, the 
basic value of an arbitration agreement and 
binding character of an award obtained therein 
and the history of the legislation on the subject 
have to be kept in view. History of Statute law 
of Arbitration in India has followed the foot¬ 
steps of that in England and has been moulded 
on the model of the same basic structure. It 
will show how from a revocable agreement it 
has gradually developed into an enforceable 
contract within certain specified limits. 

[5] In the pre-British period the law o£ 
arbitration was not unknown in India but it 
bears no analogy to the form in which it applies 
now. We had in India territorial arbitration 
boards such as ‘Village Panohayats’ and secta¬ 
rian tribunals like Panohayats of different castes 
and creeds. In the lower strata of the society 
tribunals like caste-Panchayate are still to be 
found. The binding authority of the decisions of 
these Panohayats is very great and the ; r juris- 
dication is not confined to questions referred to 
them for decision but would cover cases of 
violation of unwirtten, social, caste or qua$i- 
legal rules of conduct. The aggrieved party 
could always summon a Panchayat and place 
his case before it. Such Panchayat tribunals 
consider it as one of their normal functions 
to decide and dispose of such disputes. The 
sanction behind the decisions of the territorial 
Panohayats or caste or sectional Panchayats is 
ostracism from society and common privileges.. 
With the commencement of the British Adminis¬ 
tration, there was some statutory recognition 
however inchoate of arbitration as a mode of 
settlement of disputes cognizable in Courts of 
law. It did not extend however to disputes 
affecting immovable properties till 1813. The 
first regulation which laid down rules for refer¬ 
ring suits to arbitration with the consent of the 
parties appeared in the Civil Procedure Code ic 
in the year 1787. There was now detailed pro¬ 
vision to regulate the arbitration proceedings. Re¬ 
gulation xvi [16] of 1793 made a sufficient inroad 
into the law of arbitration as understood in 
England, it being provided that disputes of 
certain description, such as disputed accounts, 
partnerships debts, doubtful or contested, bar- 
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gains non-performance of contracts would be only 
disputes that could be referred to arbitration. 
There were provisions prescribing the procedure 
in cases of such references, the awards and 
empowering the Courts to set them aside. In 
1813 provision was made extending the provisions 
of regulation XVI [16] of 1793 to suits with respect 

* to rights in land. There were some regulations 
in Bengal such as regulation vn [7] of 1822 and 
IX [9] of 1883 which empowered Revenue and 
Settlement Officers to refer disputes as to rent 
and revenue to arbitrators and to exercise cont¬ 
rol over them in relation to their proceedings. In 
the Code of Civil Procedure, 1859 (Act VIII [8] 
of 1859) provisions were made permitting refer¬ 
ences to arbitrations in pending suits and autho¬ 
rising arbitration without the intervention of 
the Court. These provisions continued till the 
Code of Civil Procedure of 1882 (Act xiv [ 14 ] 
of 1882) replaced them by its Ss. 506 to 526 deal¬ 
ing with references to arbitration with or without 
the intervention of the Court. In none of the 
statutes or regulations referred to above, there 
was any provisions for reference to arbitration 
of future disputes. All of them confine their pro. 
visions to references to arbitration of disputes 
after they had arisen. This was considered to 
be a great draw-back particularly in the law 
regulating commercial transaction s. 21, Specific 
Relief Act 1 [l] of 1877 first provided that 
save as provided by the Code of Civil Procedure, 
no contract to refer ito arbitration shall be 
specifically enforced; but if any person who 
has made such a contract, and has refused to 
perform it, sues in respect of any subject which 
he has contracted to refer the existence of such 
contract shall bar the suit. On account of the 
unenforcibility of a contract to refer to arbitra- 
tion notwithstanding a half-hearted relief granted 
by the bar of a suit provided for in S. 21, this 
branoh of law was in an unsatisfactory state. 
To remove this anomaly, Act lx [9] of 1899 was 
enacted on the lines of the English Arbitration 
Act of 1889. It made provision for reference of 
disputes present as well as future to arbitration 
without the intervention of the Court. Though 
this Act was in force throughout India, its actual 
application as has been stated below was limited 
to Presidency towns besides a f6W more commer- 

* cial towns. The law of Civil Procedure as devised 
in 1908 effected an improvement above what it 
was in the Code of 1882 except that it was 
placed in the form of a Schedule with the hope 
that at no distant date they may bo transferred 
into a comprehensive Arbitration Act. The Civil 
Justice Committee presided over by the Hon’ble 
Rankin J. in recommending to the legislature that 
it was high time that a separate arbitration 
Act should be enacted made a reference 


to the passage m which the Richard s Com- 
mitfcee that revised the Code of Civil Procedure 
expressed the hope of separate legislation of the 
law of arbitration. It is with this history that 
the present arbitration Act has been put on the 
statute book. It is a consolidating and amending 
law, all other laws on the subject having been 
repealed. This Act except in respect of a few 
points brings the law of arbitration in India, 
(rather, places the law of arbitration) at par with 
that in England. Before I close the history, I 
Bhould draw attention to the fact that the last 
37 words of 8. 21, Specific Relief Act, which 
effectuated a contract to refer into a bar to a 
subsequently instituted suit in respect of the 
same subject were repealed by the Arbitration 
Aot, IX [9] of 1899 and R. 22 of Sch. 2 , Civil 
P. 0. 1903. The effect of fchi3 repeal was that 
in so far as these acts provided for direct or 
indirect mode of enforcement of an agreement 
to refer to arbitration or an award obtained 
therein, the contraot so far as it covered the 
same subject of dispute could not operate as a 
bar to a suit relating thereto. The result, that 
emerged out of this, was that an arbitration 
agreement would be a bad plea in a suit unless 
the remedy available under the statutory law 
of arbitration was taken recourse to. It follows 
as a corollary that a contract to refer to arbi¬ 
tration beoame unenforceable and therefore, 
revocable at the will of a party except as pro. 
vided in either the Civil Procedure Code or Act 
IX [9] of 1899. With the enactment of the 
Indian Arbitration Act, 1940, 8. 21 so for as is 
material to arbitration contracts ha3 been fully 
recast and in its present form it reads : 

“And, save aa provided by tho Arbitration Aot, 
1940, no oontract to refer present or future differences 
to arbitration shall be specifically enforced; but if any 
peraon who haa made Buch a contract other than an 
arbitration agreement to which the provisions of the 
aaid Act apply and haa refuged to perform it, auoa in 
respect of anyaubject, which he hag contracted to refer 
the existence of such contract shall bar the suit.” 

The effect of this amendment of the section 
on the revocability or otherwise of a contraot 
to refer and the availability of an arbitration 
agreement as a plea to a suit shall be dealt 
with presently. A conspectus of the law of 
arbitration in England in the background of 
its historical retrospect will, I hope, be of great 
use in dispelling the doubts and difficulties that 
occasionally arise in application of the law of 
arbitration in India which owes its origin (and 
shall be) to that in England. Arbitration was 
not unknown to the common law (English). It 
was however, in a rather unsatisfactory state. 
Greatest good faith between the parties was 
requisite to its success. The agreement to refer 
was revokable and there was no'known proce- 
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dure for enforcing an award like a judgment. 
Wronged party would begin with right of action, 
say, trespass, and end in a right of action say 
in covenant upon the award. He would thus 
be little nearer to his goal at the end than at 
the beginning if his opponent did not desire to 
perform what the arbitrator ha3 awarded. Until 
an award was actually made, agreement to 
refer was regarded as a revokable authority 
given to a third person, namely, the arbitrator, 
in the nature of an authority given to an agent 
The effect of this was that notwithstanding an 
arbitration agreement an action might be 
brought in the Courts in defiance of that agree- 
ment particularly so as ‘an express exclusion 
of the jurisdiction of the Courts was void as 
contrary to public policy” Doleman v . Ossett 
Corporation : (1912-3 k. b. 257-81 L j. k. b. 

1092). Besides a party who feared that the 
decision might 1)9 against him might revoke 
the arbitrator’s authority and the whole pro¬ 
ceeding would be abortive. Other difficultie 3 
arose where an appointed arbitrator died or 
refused to act or where a party to an arbitra¬ 
tion agreement refused to complete the sub¬ 
mission by the appointment of an arbitrator. 
As against these disadvantages, the first pallia- 
tive that legal ingenuity discovered was to 
make the submission a rule of Court, the effect 
of which •was to make revocation of the consent 
given to a reference or to ignore the decision of 
the arbitrator as constituting contempt of Court 
and the person in contempt becoming liable 
to attachment. The first great revision of the 
Law of Arbitration was contained in the Com 
mon Law Procedure Act, 1854, which provided 
that all written submission might be made 
rules of Court and the right of attachment was 
thereby applied unless the contrary intention 
appeared therein. The effect of the statute read 
with the provisions of the earlier statute on the 
subject was that if made a rule of Court such 
submissions were, except by leave, irrevocable; 
besides thi3 statute also provided that a party 
to a submission could ask for a stay of pro 
ceedings of a suit brought by his opponent in 
breach of agreement to refer. Accordingly, the 
Court was given the jurisdiction either to refuse 
or grant a stay of proceedings on such an 
application within his discretion. This power 
remains uptil new both in India as well as in 
England as one of the fundamental features of 
the present law of arbitration. This Act also, 
conferred powers on the Court on application of 
the parties or otherwise to remit an award to 

the consideration of the arbitrator, to appoint 

an aroitiator or umpire, to substitute a new 
arbitrator for one whose appointment has been 
pro/ed abortive. Lastly, the entire law of arbi¬ 


tration was codified by several statutes begin- 
ning with Arbitration Act, 1889, and ending with 
the Act of 1934, All the Acts together form a Code, 
references by order of the High Court and Court 
of Appeal now being governed by the Supreme 
Court of Judicature Consolidation Act, 1925. 
From the commencement of the Act in 1935 
the Acts dealing with the law of arbitration 
are to be cited together as the Arbitration Acts, 
1839-1934, According to these Acts, by making 
submission a rule of Court or by seeking to 
enforce the award like a judgment and by 
adopting various other methods provided for 
in the Aots an agreement of reference to arbi¬ 
tration has become irrevocable. 


[6] The proviso cannot be dissooiated from 
the history as well as from Ss. 46 and 47 of the 
Act. The sections read: 

“The provisions of this Act, except sub s. (1) of 8. 6 
and Ss. 7, 12 and 37, shall apply to every arbitration 
under any other enactment for the time being in force, 
as if the arbitration were pursuant to an arbitration 
agreement and as if that other enactment were an 
arbitration agreement, exoept in so for as this Act is 
inconsistent with that other enactment or with any 
rules made thereunder.” 

“Subject to the provisions of S. 46, aud save in so 
far as is otherwise provided by any law for the time 
being in force, the provisions of this Act shall apply to 
all arbitrations and to all proceedings thereunder; 

Provided that an arbitration award otherwise obtain¬ 
ed may with the consent of all the parties interested 
be taken Into consideration as a compromise or adjust¬ 
ment of a suit by any Court before which the suit is 
pending.” 


[7] They are enaofced to replace a somewhat 
corresponding provision contained in 8. 89, Civil 
P. C. and remove certain doubts that the cons¬ 
truction of the latter section gave rise to. The 
said S. 89 and the sch. ii of Civil P. C, used 
till repealed by S. 49 (l) read with Sch. ill, Arbi¬ 
tration Act, 1940 (hereinafter referred to as 
'The Act’), to govern all references to arbitration 
whether by an order of a Court or otherwise and 
all proceedings thereunder, save in so far as was 
otherwise provided, by the Indian Arbitration 
Act 1899 or by any other law for the time being 
in force. According to s. 2, Arbitration Act, 1899, 
(since repealed) (which in its application was 
confined to agreements without order of Court) 
two conditions were required to be fulfilled before 
its provisions could be attracted, viz, (i) that 
there should not be a suit pending in respect 
thereof, and (ii) that the case must be one in res¬ 
pect of which, if either party wanted to bring a 
suit, the suit could 1)9 instituted in a Presidency 
Town. Schedule II, Civil P. C. since repealed 
dealt with three kinds of references. The Schedule 
was divided into three parts, each part embra¬ 
cing a fascioule of rales under a distinct head. 
The three heads are (i) arbitration in suits (P.r. 1 
to 1C inclusive), (ii) order of reference on agree- 
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ment to refer (Hr, 17 to 19 inclusive) and (iii) 
arbitration without the intervention of a Court 
(Rr. 2o and 2l). The Indian Arbitration Aot, 1899 
and the Civil P. C., as between themselves gov. 
erned the entire field of arbitration proceedings 
^ in British India. Besides, there was a large num¬ 
ber of statutes which provided for arbitration in 
specified matters of dispute. Such statutory arbi¬ 
trations, too, whether based on agreement of 
parties or not. were to be governed, except so for 
as the special statutory provisions indicated or 
prescribed otherwise, by the Act of 1S99 or the 
Civil P. C, according as the disputes could be 
litigated upon in Presidency towns or outside. 
This will appear from B. 89, Civil P. 0. In the 
Act there is an express provision in 8. 46 exten¬ 
ding its operation to every arbitration under any 
other enactment for the time being in force as if 
that other enactment were an arbitration agree, 
ment. The Act forms a complete Code of the law 
of arbitrations and awards being a consolidating 
and amending Act. 

[8] It will appear that in the Act the same 
classification of reference has been maintained 
with a slight change in the phraseology to be 
noticed presently. Chapter IV deals with the fea¬ 
tures speoial to " arbitration in suits” except 
1 that the general provisions in Ohap. v also apply 
to such arbitrations in so far as their applicabi¬ 
lity is called for by the particular circumstances 
arising. “ Arbitration without intervention of a 
Court ’ is dealt with in Chap. Ii. Chapter III 
deals with 1 arbitration with intervention of a 
Court where there is no suit pending' * This cor. 
responds mainly to the second head of sob. II cf 
the Code, “an order of reference on agreement 
to refer:" It may be noted that R. 18 of 
Boh II, which provided for stay of suits filed 
during the pendency of a reference to arbitration 
ba3 been replaced by 8 34 of the Act which finds 
place in ch. v under the head 'general'. The 
reason for it is quite obvious. Neither R. 18 
nor S. 34 makes any provision that the Court 
should, upon a motion for stay make an order 
of reference to arbitration. The Court’s inter¬ 
ference, in such cases, seems to be rather indirect. 
It serves the purpose by compelling the parties 
^ to perform their agreement as the sole means of 
settling their differences. The Court could how¬ 
ever refuse to stay the suit for good reasons 
thus allowing a party to revoke the agreement 
and to abandon the domestic tribunal of his own 
ohoioe. In the English Arbitration Act of 1839 
there is a provision to the effect that no agree, 
ment to refer is revocable except by leave of 
Court. The same result is achieved if the Court 
refuses to stay the suit and thus relieves the plain- 
tiff of the liability under the agreement. This 
amounts to revocation by leave of Court- The 


arbitration in the instant case is neither “an 
arbitration in a suit “nor” an arbitration with 
the intervention of the Court where there is no 
suit pending." Like the one it is not a reference 
by order of Court nor like the other the agree¬ 
ment is made a rule of Court. The question 
then arises whether it will fall into the category 
of an arbitration without intervention of a 
Court within the meaning of the Act” At the 
first instance, it may appear to be so, as it is an 
arbitration which has proceeded through its 
normal course without any Court'3 interference 
until an award has been giveu; and the Chapter 
‘head* contains no words of limitation so as to 
confine it to cases where there is no suit pen¬ 
ding. But for reasons to be stated presently, 
what appears on the surface is not real. Let U3 
first examine what it meant in the Civil Froce- 
dure Code. 

[9] On reading R. 20, Sch. 2, Civil P. C. 
it would be quite plain that "arbitration without 
the intervention of a Court" was not contem¬ 
plated in the Code to cover such an arbitration 
during the pendency of a suit. The rule pro- 
vides: 

“Where any matter has been referred to arbitration 
without the intervention of a Court and an award has 
been made thereon, any person interested in the 
award may apply to any Court having jurisdiction 
over the subject-matter of the award that the award 
bo filed in Court." 

Sub-rule (a) provides: 

“The application shall be in writing and shali be 
numbered and “ registered as a suit between the appli¬ 
cant as plaintiff and the other party as defendant 

Such a rule would be quite inapt and inappro¬ 
priate to a case where the parties to the 
arbitration have already been arraigned as 
plaintiffs and defendants in a pending suit 
already numbered and registered. According 
to R. 21, if satisfied after dua enquiries the Ccuit 
may order the award to bo filed and shall then 
proceed to pronounce a judgment according to 
its terms and upon a judgment eo pronounced 
a decree shall follow. This provision too is 
inappropriate to an arbitration pending a suit 
without intervention of the Court. If it was so 
intended, the iule should have provided that 
the suit, thereupon (the award being obtained) 
be disposed of in terms of the award by adopt¬ 
ing the same as the Court’s judgment. There 
i3 no reference to what, if any, would happen 
to the pending suit. The Legielaiuie having 
adopted the 9arao phraseology as in the Code 
for the purpose of the Act, must be taken to 
have intended to describe the same kind of 
arbitration by the identical phraseology. Be- 
sides, internal evidence afforded by the various 
sections of the Act dealing with powers of 
the Court with reference to the said type of 
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arbitration agreement and awards militates 
against the idea that the self-same sections 
would apply to arbitration agreements in rela¬ 
tion to subject-matter of a suit. Here too, 
Court is empowered to pass a judgment upon 
award on which to found a decree or to super¬ 
sede the reference and to order that the arbi¬ 
tration agreement shall cease to have effect 
with respect to the differences referred; unlike 
as in S. 25 of chap, iv dealing with arbitrations 
in suits there is no corresponding provision 
that the Court then "shall proceed with the 
suit”. On the premises aforesaid the conclusion, 
that to my mind seems inevitable, is that a 
reference to arbitration of the subject-matter 
of a pending action without an order of Court 
is not included within "Arbitration without the 
intervention of the Court" under the Act. In 
short, the sections dealing with the power of the 
Court to modify or remit or set aside an award 
in an arbitration without the intervention of 
the Court do not apply to "the award" under 
consideration, nor do the sections which will 
enable the Court to appoint or remove arbitra. 
tors or revoke their authorities. The arbitrators 
or umpires in such arbitrations cannot, likewise, 
a3 they would otherwise do under s. 13 of the 
Act, exeroise power to administer oath to the 
parties or witnesses, correct, in an award, any 
clerical mistake or error arising from any acci. 
dental slip or omission or to administer to any 
party of the arbitration such interrogatories as 
may in the opinion of the arbitrators or 
umpires be necessary the powers that are 
inescapably necessary and legitimate for ex¬ 
ercise of their judical functions. 

[ 10 ] The questions that then fall to be consi¬ 
dered are: Firstly whether such an agreement 
as the one in issue, is revocable at the will of 
a party and, if revoked, what is the conse¬ 
quence that should automatically follow. It 
is revocable if it is not specifically enforceable. 
Secondly, how far it supersedes the pending 
suit. According to an exception to 8. 2L, 

Specific Relief Act, it is not enforceable. The 
Exception reads: 

“And save as provided by the Arbitration Act 1940, 
no contract to refer present or future differences to 
arbitration shall be specifically enforced; but if any 
person who has made such a contract other than 
arbitration agreement to which the provisions of the 
said Act apply and has refused to perform it, sues in 
respect of any subject which '-he has contracted to 
refer,the existence of such contract shall bar the suit”. 

The latter part of the exception is not capable 
of application to a case of arbitration agreement 
during the pendency of a suit. The bar applies to 
a subsequently instituted suit not to one pre-exist¬ 
ing. To hold that this bar applies in the present 
case would amount to saying that an arbitration 


agreement without intervention of a Court relat¬ 
ing to the subject-matter of a pending suit 
supersedes it resulting in an automatic lapse of 
the Court’s jurisdiction of the cause. Suoh a con. 
sequence is hardly conceivable except in so far 
as its abeyance or suspension temporarily can 
be achieved indirectly through the provisions of 
the Act, say, by exercise of the Court's power to 
stay legal proceedings pending disposal of refer¬ 
ence. This latter remedy, however, is not availa¬ 
ble to a posfc-suifc-agreement as the plaintiff was 
then under no obligation limiting his right to 
sue in a tribunal of law (vide S. 34 of the Act). 
Besides, the bar referred to above does not apply 
to a case where an agreement of reference has 
been acted upon and terminated in an award as 
a suit for cancellation is not against the tenor 
of 8. 21, Specific Relief Act, and that section has 
no application except where’a person having 
made a contract to refer a controversy to arbi¬ 
tration ha3 refused to perform it and institutes 
a suit in respeot of the subjeot-matter in defiance 
of the oontraofc: Dwarka v. Ram J atari , 63 ALL. 
16 : (A. I. R. (17) 1930 ALL. 877). 

[11] Besides, it is apparent from the language 
of the 8. (21, Speoifio Relief Act) that the bar 
contemplated is not available in the case of an 
arbitration to which provisions of the Act 
apply. Aa the proviso to S. 47 of the Act deals 
with awards obtained otherwise than under (the 
preceding provisions of) the Act, it can hardly 
be contended that the arbitration is one to which 
the Act does not at all apply. Sarcar in his 
Tagore Law Lectures on the law of Arbitration 
in British India p. 86 thus summarises his 
comment on S. 21 of Specific Relief Act of 

1877: 

“Put concisely, the Specific Relief Act of 1877 was a 
bar to a suit for specific performance of an arbitration 
agreement, bat it still permitted the defendant to plead 
the existence of suoh an agreement as a bar to the suit. 
The result of deletion of the last thirty-seven words 
from 8. 21, Specifio Relief Act, was that the defendant 
could not plead the existence of the arbitration agree¬ 
ment as a bar to the suit. The result achieved was that 
there could neither be speoifio performance nor would 
the arbitration agreement be a bar to the suit. The 
defendant’s sole remedy lay in moving for the stay of 
the suit. On the suit being stayed, the defendant could 
take appropriate proceedings under the provision of the 
Indian Arbitration Act of 1999 If the suit is not stayed, 
the Court a’one could adjudicate, arbitrators having 
become functus officio. This is also the position 
today.” 

[12] The position deducible caa be compre¬ 
hensively formulated as below: 

1. No contract to refer present or future 
differences to arbitration save as provided by the 
Arbitration Act, 1940, i 3 specifically enforceable. 

2. All arbitrations both statutory and con¬ 
tractual, except if otherwise provided for in any 
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4 >&er law for the time being in foroe, are to be 
governed by the Act (vide Ss. 46 and 47). 

[3] Chapters 2, 3 and 4 supplemented by other 
provisions of the Act read as a whole contem¬ 
plate enquiry into and enforcement of only 
three kinds of references to arbitration and the 
awards therein obtained, viz., (i) arbitration in 
suite, (ii) arbitration in agreements made into a 
tule of Court and (iii) awards in arbitration 
"without Court’s intervention. 

[ 4 ] Neither submission to arbitration of the 
subject-matter of a pending suit without Court’s 
order nor the award obtained thereby is one of 
the three enumerated above, as I have already 
shown. 

[ 5 ] The award in such an arbitration forms 
ito a category by itself and is within the con¬ 
templation of the proviso to s. 47 of the Act. 
(Parties to such a submission may at any time 
choose to abandon the suit by lawfully availa¬ 
ble means such as withdrawal or non-appearance 
or otherwise and then file the award for the 
purprse of its enforcement. The Court shall then 
have the duty to enquire into it3 validity and 
may in doing so exercise the power of modify¬ 
ing, remitting, setting aside or enforcing as the 
case may be under various section of the Act, 
for example, S3. 16, 16, 17, 19, 30 etc. or even 
superseding the arbitration altogether leaving 
the parties to remedies by suit). 

[13] Under the Aot, when called upon to 
enforce it, the Court has to determine judicially 
the binding character of an award on being 
satisfied that it stands the test of a valid award 


based upon a valid agreement for arbitration. 
Exoess of jurisdiction, corruption, misconduct of 
the arbitrators and their proceedings form rele¬ 
vant matters for consideration. 

[14] The defendant's contention, however, in 
the present oase is that supported by the anti¬ 
cipatory consent given at the time of submission 
the pleaded award concludes the suit effectuat¬ 
ing as it does a final adjustment and compro¬ 
mise of the subject-matter and must a decree in 
terms thereof follow. In other words, the un¬ 
willing plaintiff shall not be heard to counter¬ 
mand his consent—there being open no other 
point for its consideration “a3 an award ”. 

[15] To explain the contention, in its true 
bearing, I shall quote from the decision of the 
learned C. J. of the Madras High Court at 

p. 296 U. I. R. (32) 1945 Mad. 294): 

“Order 23 Rale 3 sajs .... There ia here clear 
indication that agreement to accept a future award can 
be treated as a oompromise in the suit and, in our 
judgment, the Arbitration Aot of 1940, in no way 
alters It.” 


This view, if I may say so with great respect, 
suffers from a lacuna that it doe3 not leave any 
scope for requisite inquiry that may result in 


either remitting or modifying or setting aside 
the award in the ultimate end or supersession of 
the agreement for arbitration. Like any other 
compromise it may only be subjected to the 
scrutiny in relation to its being a lawful oompro¬ 
mise within the purview of O. 23, R. 3. The scope 
of this scrutiny is however limited. The law in 
this respect is thu3 summarised by Sir D. F. 
Mulla in his Commentary on Civil P. C. at 
p. 822 of:9th Edition : 

“Where both parties to a suit apply to the Court 
under this rule to pass a deoree in accordance with the 
oompromise arrived at between them, the Court has no 
power to refuse to pass the deoree, on the ground that 
it oonsiders the compromise as too favourable to one 
of the parties. An agreement may be lawful although it 
is voidable for fraud or undue influence. The rule does 
not refer to suoh agreements but if the agreement or 
compromise is unlawful, as where it is opposed to pub¬ 
lic policy, the Court should refuse to pass a decree in 
accordance with the oompromise even if the parties 
consent/* 

To accede to the contention of the opposite par¬ 
ties would result in depriving the non-consent¬ 
ing party of the remedies available under the 
Act or any other rule or law to avoid an invalid 
award vitiated by excess of jurisdiction, errors 
apparent on the face of it, corruption or mis¬ 
conduct of the arbitrators or the preceding 
fraud or deception vitiating the agreement to 
refer and the like. This is as if the agreement 
to refer to arbitration of the subjeot-matter of a 
suit without intervention of the Court amounts 
to waiver by the parties of their right to take 
any exception to the award however vitiated it 
may be and an acquiescence that unless opposed 
to public policy, it will by all means conclude 
the suit as a final adjustment of the subject 
matter. Looked from another aspect, it amounts 
to ouster of Court’s jurisdiction. 

[16] On 3 uch an assumption, the questions 
that would confront us would be (i) whether 
suoh an agreement is good in law and as such 
irrevocable and inviolable (ii) what is the status 
of the award obtained in the arbitration. The 
proviso to 8. 47, which is the theme of our 
consideration is new and had no equivalent in 
the Schedule 2, Civil P. C. which occupied the 
field of all arbitration with exceptions already 
noted in the earlier part of lhi3 judgment. An 
award of the kind, we have before us, became 
the subject of long continued controversy in 
Courts of law giving rise to conflict of views in 
the various High Courts in India. Accordingly, 
resting upon Arumuga v. Balasubramama t 
A. I. R. (32) 1945 Mad. 294: (i. L. R. (1946) Mad. 
39 ), decision already referred to for the view that 
the newly enacted provision in the proviso (of 
S. 47 of the Act) has not altered the law, the 
counsel for respective parties have made their 
citations of authorities according as they sup. 



17G Orissa 


Indramoni V. Nilamoni (Ray C. J.) 


A. I. R 


port one view or the other. Instead of dealing 
wich those decisions one by one I should consider 
it more useful to refer to Mulla’s comments in 
his Commentary on the Code (9th Edn.) at 
pp. 820-821 under head Submission and Award. 
As would appear plain from the comments, the 
majority view is based upon supposed force of 
the arbitral agreement under the general law 
of contract that rules the validity and binding 
character of a compromise in a suit enforceable 
under o. 23, E 3 and that it is saved from the 
operation of the special law of Arbitration by 
the words, “Save as provided by any other law 
for the time being in force” in 8. 89, Civil P. 0., 
the exception that has been re-enacted in S. 47 
of the Act by the words ’’save in so far as is 
otherwise provided by any law for the time be¬ 
ing force”. With very great deference to the 
agrument of the learned Judges to the contrary, 
1 venture to say that the fallacy behind it i3 (i) 
that under the general law of oontract an agree¬ 
ment to refer to arbitration present or future 
differences irrespective of the same being sub¬ 
ject matter of a suit or not is not specifically 
enforceable and is therefore revocable, (ii) that 
compromise enforceable under o. 23, R. 3, Civil 
P. C., derives its strength not from its basis 
on any reference to arbitration nor how else the 
parties arrived at the terms of the compromise 
but their agreement to abide by the terms them¬ 
selves. The latter is an agreement bestowing 
consent on the terms after they arG fixed and 
settled but not an agreement to give consent to 
a further settlement if and when made or in 
other words an anticipatory oonsent. 

[17] As I have already hinted a reference of 
a suit to arbitration without an order of Court 
involves ’ouster or, at any rate, suspension for 
the time being, of the Court’s jurisdiction to 
proceed with the trial of the suit. Looked at 
from this perspective, it is opposed to public 
policy and as a contract it is unenforceable even 
under the general law of contract. 

[18] The validity of such a contract was the 
subject-matter of consideration in the case of 
Doleman & Sons v. Osseti Corporation, (1912) 3 
K. B. 257: (81 L. J. K. B. 1092). Slight difference 
in the circumstances of that case and this does 
not effect the applicability of the principles pro¬ 
nounced therein. 

[19] The facts of the case are that the plain¬ 
tiffs sued upon a contract made between them¬ 
selves and the defendants, a Municipal Corpora¬ 
tion for the construction of certain eoweiage 
disposal works, in accordance with specifications, 
conditions, plans drawings and quantities 
prepared by defendants’ engineer, to recover 
Bums alleged to be due to them from the defen¬ 


dants under the contract and damages for 
wrongful termination of the contract. 

C 20 ] In cl. 32 of the contract were incorporat¬ 
ed certain conditions which provided that 

1 in case of any dispute due or difference arising or 
happening touching or concerning the works or relating 
to quantities, qualities, description or manner of work 
done and executed or to the quantity or quality of the 
materials employed or in any wise whatsoever relating 
to the interest of the Corporation or of the contractor, 
they shall from time to time be referred to and be 
settled and decided by the engineer who shall be com¬ 
petent to enter upon 6ubject-matter of such disputes 
with or without formal reference notice to the partiee 
to the said contract or either of them and who shall 
judge, decide and determine thereon, and to the engi¬ 
neer shall also be referred the determination of the 
sum or sums or balance of money to be paid to or 
received from the contractor by the Corporation and 
the awards of the engineer shall be final and binding 
upon the Corporation and the contractor respectively.'' 


[21] Two pleas were advanced by the defen¬ 
dant in the action: (i) the award is conclusive 
and binding on the plaintiff and that they are 
not entitled to reopen the matter thereby deter¬ 
mined, (ii) alternatively, it is a condition prece¬ 
dent to this action that the matter aforesaid 

should be referred to and settled and decided by 

% 

the said engineer (arbitrator). The plaintiff’s 
reply was 

"At the date of (he said alleged award this action was 
pending and previously thereto the defendant had taken 
steps in the proceedings in the action-which precluded 
them from proceeding to arbitration upon any of the 
matters which arc the subject of tins action .” It was 
held by the Court that the award was not binding on 
(he party and couid not conclude the suit.” 

[22] Fletcher Moulton L. J. reviewed the 
position of the parties litigants in relation tc 
arbitrations and awards obtained therein. With 
regard to an award obtained in an arbitration 

before suit his Lordship said: 

‘If a di-pjte ha3 been brought before tbo private 
tribunal thus constituted, and an award made, that 
award is binding on both partiee and concludes them a s 
to that dispute. In effect the parties have agreed thatitbe 
rights of the parties in respect of that dispute shall bf 
as stated in the award, so that in essence it partakes of 
the character of “accord and satisfaction by substituted 
agreement.” The original rights of the parties have 
disappeared and their place has been taken by their 
rights under the award.” (p 267) 

With regard to whether a party to a contract 
containing an arbitration clause was precluded 
thereby from appealing to a Court of law to 
enforce his right under the confcraot, he said: 

“No provision in a contract which ousted the jurisdic¬ 
tion o f the Courts of law could be valid but that * 
clause agreeing to refer disputes to arbitration was 
valid because it did r.ot oust the juri-diction of the 
Courts. In other words, ihe^ decided that the jurisdic¬ 
tion of the Courts to compel a defendant to appear 
before them, and their jurisdiction to pronounce dually 
and conclusively on the rights of the parties af er due 
hearing, were Jeft untouched by such a cluuse, or by the 
appointment of a sp* cific arbitrator to decide the matter 
or even by proceedings having been commenced under 
such a submission. Neither a general agreement tc 
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submit disputes to arbitration , nor the submission of 
the dispute tn question to a particular arbitration , 
nor even the pendency of an arbitration thereon , could 
be pleaded iti answer to a claim in an action.' 
(p. 267) 

[ 23 ] It has further been said: 

“There oanBOfc be two tribunals each with the juris¬ 
diction to insist on deciding the rights of the parties 
and to compel them to accept its decision. To my mind 
this is clearly involved in the proposition that the 
Courts will not allow their jurisdiction to be ousted. 
Their jurisdiction is to hear and decide the matters of 
the action, and for a private tribunal to take that 
decision out of their hands , and decide the questions 
itself, is a clear ouster of jurisdiction. Therefore to 
hold that the private tribunal is still effective after the 
dispute has come before the Court would be to say 
that, in all cases in which S. 4, Arbitration Act, 1889, 
applies, the defendant may still force on ao arbitration 
and, by obtaining an award from the arbitrators, oust 
the jurisdiction of the Courts to decide the queetion 
they have in hand In each case where the Court ba9 
decided that it will retain in its own hands the decis'on 
of the cate, there would thus be a race between it and 
a private tribonul which should be the first to give a 
decision in the matter. The learned Judge had decided, 
that, if during the pendency of the action an award is 
obtained from the arbitrator, it can be pleaded in bar 
to the aotion, or, in other words, the decision of the 
arbitrator and not that of the Court , decides the 
rights of the parties. If this were good law , thero 
would in every case be the race between the public 
and private tribunals which I have described , and 
the decision of the speediest would prevail. This 
would be ousting the jurisdiction of the Court in a 
most ignominious way." (p. 269). 

Farwell L J. at page 274 observed : 

“The King’s Courts do not compete with arbitrators, 
or permit their own proceedings to be interfered with 
in any way by them ; when the defendant has submit¬ 
ted to the jurisdiction, he cannot withdraw without the 
leave of the Court, or the consent of hi3 opponent. If 
this is not so, what would happen if the aotion and the 
arbitration go on together, and the plaintiff eaoceeds in 
his action but the arbitrator makes his awa^d on the 
Bame day in favour of the defendant ? Is one to be 6et 
off against the other, or which is to prevail? Or suppose 
that tbe arbitrator refrains from publishing his award 
In delerenoo to i protect from the plaintiff who has 
succeeded iD the aotion. Would euch protest be a 
breaeh of the covenant to refer, and entitle the 
defendant to his acticn for damages against the 
plaintiff ? It appears to me impossible to allow more 
than one proceeding tD continue without landing the 
Court and the parties in inextricable difficulties. * 

[24] l shall pause for a moment to consider 
the application of the principles enunciated in 
Doleman a ca<e, (1912-3 K. B. 257 : 81 L. J. K. B. 
1092), which has stood the leet of time in 
England and ha3 been followed in numerous 
Indian decisions notwithstanding the prominent 
difference between the facts of that case and 
the present In that caee the parties referred their 
future differences to arbitration While the 
agreement was in force, one of the parties in 
disregard of it filed a suit relating to the sub- 
ject-nmtter of reference. As in India so in 
England the other party, if be chooses to enforce 
the contract of reference, has to apply, to the 


Court before whom the suits pending under S. 4, 
Arbitration Act of 1689 (of England) corres¬ 
ponding to S. 34 of the Act which has replaced 
R. 18 of the Second Schedule of the Code, to 
stay proceedings in the suit. This application 
has to be filed before defendant takes any steps 
in the suit. In India he has to do so before 
issues are framed. Failure to do so amounts to 
waiver of his right of enforcement of the con¬ 
tract of arbitrations. Thereafter, the arbitration 
proceeding even if it terminates in a completed 
award is of no avail to the defendant. As a 
plea in bar it is bad in law. The award is not 
binding as, to hold that the suit i3 concluded 
by the award tantamounts to snatching away 
the jurisdiction from Court. It is against public 
policy that the statutory tribunal should be 
running a race with a private tribunal and the 
speedier will win the race. It is a matter of 
public policy that the Court’s jurisdiction should 
not be flouted. An arbitration agreement can be 
enforced with the leave and order of the Court 
and that by three ways, (i) by making the 
agreement a rule of Court (ii) by an order of 
reference by Court in a pending suit (iii) by 
asking the Court having jurisdiction to enforce 
an award. The Court has to ba satisfied that 
there was a valid agreement to refer and that 
there was no misconduct or corruption in the 
proceedings and the like. 

[ 26 ] In the present case the parties had 
already submitted their differences to the juris¬ 
diction of the statutory tribunal. While adjudi¬ 
cation by Court and in Court was pending, the 
parties started arbitration proceedings without 
leave of Court though the statute provides that 
such arbitrations shall be submitted to by an 
order of Court or consent of all parties. This 
also amounts to ouster of jurisdiction of Court 
and setting up two tribunals to run a race side 
by side. This offends against public policy and 
against jurisdiction of Court as such in one case 
as in the other Doctrines laid down in Dole- 
man's cnse t (1912) 3 K. B. 257 *. f8l L. J. #$. B. 
1092 ) fully apply to the present case. On the 
other hand, they apply with greater force and 
cogency. I shall not however, be understood tc 
say that the arbitration proceeding and the 
award obtained therein are null and void but 
they shall not be allowed to supersede the trial. 
A Court can order supersession of arbitrators and 
arbitrations and not vice versa. 

[26] it has been contended by the Famed 
counsel for the opposite party that in case the 
necessary post award consent that would make 
it enforceable as compromise bo lacking, it could 
be filed as an award and the Court could make 
necessary investigation into matters relevant in 
order to pass a judgment in terms thereof The 
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argument seems at the first instance very attrac¬ 
tive. But on a little careful consideraticn, it is 
unsound. In order to attract the provisions of 
the Arbitration Act which provide for review of 
an award by the Court, the reference—agreement 
must have been one falling into either of the 
three categories of reference to arbitration. It is 
somewhat difficult to find a parallel case in the 
judicial decisions of the Indian Courts to serve 
as a precedent. But the English case of Darling- 
ion Wagon Co., Ltd. v. Harding , (1891) 1 
Q. B. D. 245 : (60 L. J. Q. B. lio), is largely in 
point. In that case, the plaintiff company contrac. 
rors for the erection of the pier sued the defen¬ 
dants for works done under the contracts that 
had been entered into. In course of the trial it 
was agreed between the parties that an order of 
reference should be made and an order was 
drawn up by consent referring all matters in 
difference between the parties to an arbitrator. 
In one of the clauses of the order the costs of 
the pending suit and that of the reference and 
award was agreed to abide the event and in 
another clause it was also agreed that in the 
event of either of the parties disputing the vali¬ 
dity of the said award the Court should have 
power to remit the matters thereby referred or 
any or either of them to the reconsideration of 
the arbitrator. By a subsequent agreement 
(without an order from Court) it was agreed 
between the parties that all claims and counter¬ 
claims and matters of dispute between them 
should be referred to arbitrator as if the same 
have been in existence at the commencement of 
the action and have been the subject of the action. 
The arbitrator awarded that there was due from 
the defendants to the plaintiffs a sum of money 
largely exceeding the amount claimed in the ac¬ 
tion. The defendant filed an application in Court 
asking to set aside or remit the award of the 
arbitrator. The application was refused on the 
ground that the Court had no power to review 
the award. The reference in this case had been 
made before the Arbitration Act, 1889, which 
however had come into force at th6 time of the 
award-making. It was assumed that according 
to S. 25 of the Act it could be brought within its 
purview. Section 26 reads : 

‘ This Act shall apply to an arbitration commenced 
after the commencement of this Act under any agree¬ 
ment or order made beforo the commencement of this 
Act.” 

Under the Act, the subject-matter of a suit could 
be referred by an order of Court to an arbitra¬ 
tor under S. U, Lord Esher, M. R. who deliver¬ 
ed the judgment ol the Court observed : 

‘‘The question then is whether this case can be brou¬ 
ght within the scope of the Act. Section 14 gives power 
to refer in certain cases and we must consider whether 
.his order could have been made under that section. I 


think, it could not. It is Dot a reference by the Judge of 
the whole cause or matter or of any question or issue 
of fact arising therein. It is an order made by consent 
for the reference of all matters in difference. That is a 
much larger order than any which a Judge has autho¬ 
rity under the Act to make.The order was not 

therefore made under S. 14, even if by reason of S. 25, 

the oa=e is brought within the Act.The whole 

validity and force of the order of reference arises from 

the consent of the parties.It is obvious to my 

mind that the partieB who consented to this order did 
not intend to operate under either Act. I have come 
therefore to the conclusion that there is no power to 
review the award.” 

Similarly, in the present case, the parties’ refe¬ 
rence to arbitration was not in accordance with 
the provisions of the Arbitration Act. The Court, 
therefore, cannot take notice of the award ex¬ 
cept, if at all, under the proviso. The award will 
stand or fall on the basis of a post-award consent 
as an accord and satisfaction of the suit as be¬ 
tween the parties. 

[27] Arbitration Aots 1889-1934 and the Supre¬ 
me Court of Judicature Consolidation Act, 1925 
comprise the entire law 7 of arbitration prevalent 
in England just as arbitration (Protocol and 
Convention) Act, 1937, and the Arbitration 
Act, 1940 at present constitute the entire code 
of the law of arbitration in India. The scheme 
and the fundamental principles underlying the 
arbitration law in both the countries are almost 
the same. The Indian Arbitration Act, 1940, has 
gone to a very large extent, though not to the 
fullest extent, to implement the provisions re¬ 
lating to arbitration, either through or without 
the intervention of the Court, of the English 
Acts. On careful comparison, I have found that 
except for certain additional powers in Courts 
in England by which they can proceed either 
by attachment of properties by issuing writs of 
oontempt of Court against a party who resiles 
from or revokes an agreement to refer to arbitra- 
tion which has been made into a rule of Court 
on which is based upon an order of Court, the 
provisions of law are almost the same. As I have 
already shown from the reported cases cited 
above, the arbitration proceeding and an award 
obtained therein which do not strictly conform 
to the provisions of the Arbitration Aots are not 
recognized as good defence to a suit nor do the 
awards ex proprio vigore conclude determina¬ 
tion of the subject-matter of the suit. As has 
been pointed out by one of the learned Judges 
Vaughan.Williams L J., in Doleman & Sons 
case, (1912-3 K. B. 257 I 81 L. J. K. B. 1092) who 
was dissentient in bi3 reasons for the conclusion 
reached in that case, the plea upon executed 
award completed after action is allowed as a 
good plea as an aocord and satisfaction. The 
learned Judge for this observation relied upon 
the case of Lowes v. Kermode t (1818) 8 Taunt 
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146 : (129 E. R. 339). This appears to be the 
view accepted in U. S. A. to be noticed pre¬ 
sently. This to my mind appears to be nearly 
equivalent to what is laid down in the proviso 
of S. 47* Indian Arbitration Act, 1940. 

[28] As I have been telling all the while, the 
Legislature has prescribed specific ways and 
modus operandi for enforcement of otherwise 
specifically unenforceable agreements for arbi- 
tration of disputes by a domestic tribunal and 
its decision; and that contracting out of such 
prescribed modes, either expressly or by impli¬ 
cation, should be guarded against by Courts. In 
this connexion, I shall quote a paragraph from 
•Quinton McGarel Hogg’s Law of Arbitration, 
1936 Edn. chap. IX, p. 113 : 

“These provisions are so fundamental to the law of 
arbitration that it was held under the old S. 19 of the 
Act of 1889 that the parties could not contraot out ol 
them. An agreement between the parties not to require 
-a, consultative case or to apply to the Court f° r ® ,n 
order directing one was held void and unenforceable 
[Re : Hunsloh and Reinhold , Pinner d Co., U 898 ) 1 
Oom. Cas. 216 and Czarinikow Co. Ltd. v. Roth Sen- 
tnidt d Co. (1922) 2 K. B. 478 : (127 L. T. 824)].” 

[29] Quite a different approach to the ques¬ 
tion may be adverted to, namely, the favour 
which the Courts accord to an award of arbi- 
trators is predicated upon the assumption that 
in the conduct of the arbitration the parties to 
the controversy had a full and fair hearing ana 
that the award is the honest decision of the 
arbitrators and involves no mistake so gross as 
to work manifest injustice and furnish miscon¬ 
duct of evidence on their part. Enforcement of 
an award must be in accord with this assump¬ 
tion. In America too, as in England, the Courts 
look and guard with great jealousy against the 
ouster of their jurisdiction. I shall quote a 
passage from Corpus Juris, vol. 6, p. 20 *. 

“While arbitration ia now favoured by Courts and 
every reasonable presumption indulges to give effeot to 
suob proceedings it is not to bo understood that parties 
can, by agreements to arbitrate, oust the jurisdiction of 
the Courts over the matters submitted to arbitration 
.... parties will not be permitted, by agreement, to 
submit to arbitration to oust the jurisdiction of the 
Courts .... in other words, assume jurisdiction and 
determine the matters, in dispute, which constitute the 
subject-matter of the agreements on the principle that 
the parties oannot deprivo themselves of the right to 
resort to the proper legal tribunals for the submission 
of their controversies.” 

[30] With regard to the effect of arbitration 
in a pending action, there has also been diver¬ 
gence of opinion of the Courts in America. The 
majority rule ha3 been summed up in a few 
articles in Corpus Juris, vol. V, p. 48 et sea. 
The substance of it is that the submission of a 
cause of action to arbitration pending a suit 
thereon ipso facto works a discontinuance of a 
uifc. The ground upon which the doctrine 
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rests is that the parties have eeleoted another 
tribunal, one of their own creation, to settle the 
controversy, and that they thereby to (sic) and 
do withdraw the cause from the Court. Where 
such a discontinuance is wrought the Court 
will not look beyond the submission. Likewise, 
it is not material whether the submission is 
valid or invalid. This discontinuance is not 
affected by a subsequent revocation of the sub¬ 
mission. If the plaintiff after such submission 
does not voluntarily dismiss his case, the defen. 
dant can compel him to do so by a motion 
setting up the submission or by answer in the 
nature of a plea in abatement. It is open to the 
parties while agreeing to the submissions pend¬ 
ing suits to make an express reservation that 
the cause is to be retained in the docket until 
the arbitration is perfected by an award. This 
discontinuance, however, may be waived by a 
party by appearing at the trial of the cause and 
defending it. Such a submission of a pending 
cause without a rule of Court does not furnish 
sufficient ground for stay of proceedings in the 
cause though the parties may agree expressly 
to the contrary. In the former case, the defen. 
dant must plead the award puis darrein 
continuance (a plea in which the defendant 
pleaded some matter of defence which had arisen 
‘since the last continuance’ or adjournment). It 
may be noted here that under the Rules relating 
to the Practice of Supreme Court of Judicature 
in England o. 24, R. 2 any ground of defence 
that arises after the defendant has delivered a 
statement of defence or after the time limited 
for his doing so has expired, the defendant may 
within eight days after such ground of defence 
had arisen, or at any subsequent time by leave 
of the Court or a Judge, deliver a further 
defence setting for the same. In Doleman s 
case , (1912-3 K. B. 257: 81 J. K. B. 1092), already 
referred to, Vaughan Williams L. J., in his 
dissentient reasoning, pointed out that a com¬ 
pleted award in such a submission could be 
pleaded pending an aotion duis darrein con¬ 
tinuance under o. 24, R. 2 of the Supreme 
Court Rules. This view, however, was not 
conceded to by the other two Lords Jus¬ 
tices. 

[ 31 ] The minority rule in the United States 
ie to the effect that mere submission to arbitra¬ 
tion in a pending suit does not ipso facto work 
a discontinuance,thereof. But an award would 
be necessary to work a discontinuance. Both 
the rules, however, agree that an award in sub¬ 
mission of a pending cause to arbitration without 
rule of Court can bo pleaded puis darrein con¬ 
tinuance. W T ith regard to the revocability, the 
rule that either party can revoke the submission 
at any time before an award has been made ia 
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too well settled to admit of doubt. Here too, it 
is stated (6 C. J. p. 53, Art. 92) : 

“the reason why th^ agreement was revocable under 
common law was not that aibitration was not favour¬ 
ed by it as tending to end litigation and not for want 
of consideration as the ending of litigation was strong 
consideration, but because of that principle oi iaw 
that parties could not, by agreement, oust the Courts 
or jurisdiction assigned them by law, and could not 

debar themselves from appealing to the law and 
tribunals of the land.” 

[32] It is apparent that in British Jurispru¬ 
dence an award on the subject-matter of a 
penning n.ctinn without rule of Court is not 
acknowledged as a valid plea while in America 
it gives riso to a successful plea of discontinu¬ 
ance of the suit and it produces the same result 
as if the plaintiff withdrew from the suit. Under 
both the systems of jurisprudence, however the 
award can itself be the basis of a fresh cause 
oi action. This, however, is something different 

from accepting the award as the dual adjust¬ 
ment o', the suit though according to the Ameri¬ 
can view, the same result may ensue iu au 
indirect way. On equity ride of the jurispru¬ 
dence of both the countries, different rules 

obtained. According to American View (Vide 
Art. 616, 5 c. j ) : 

“Although a mero agreement to submit an arbitra¬ 
tion cannot be specifically enforced, yet it is well 
settled that an award made in pursuance of such sub¬ 
mission may bo specifically enforced in oquity where 
the thing awarded to be done is such that a Court of 
equity would compel its specific performance if agreed 
on by the parties themselves.” 

[33] Tho ground is that it is hut an osecu- 
tion of tho agreement of the parties ascertained 
and fixed by the arbitrators. 

[34] In England, a Court of Equity shall 

not einorce an award (which is not based on 

rule of Court) unless the parties acquiesced in 
the award. 


[35] Article, 618, 5 c. j. p. 228 : 

“It was formerly held in England that equity would 
not ooforce an uward ur.lese tho parties had acquiesced 
in if, or agreed afterwards to have it executed, but 
this distinction was afterwards overruled in England 

and has never keen reoegnised as prevailing in the 
United States.” 


[c6] In the case of Thompson v. Noel (i 73 £ 
1 Atk. 61 : 26 E. r. 40 Lord Chancellor held : 

A bill to curry an award into execution wbe 
there is no acquiescei C3 in it by the parties to th 
submission or agreement by them af erwards to hav 

ccrtain, y n ° l ,ic ' : Norton V. Masco, 
(16 s ') 2 Ch. Rep 304: (23 E R 626:* Web' ter t 
Bishop , (1703) 2 Vern 444 : (23 E. It. 884.’)” 

[37j What is stated in Alt. 6 j 8 of 5 C. J. 
already quoted, to the effect that the rule it 
Thompson's case , (1733-3 .Atk 01 : 26 E.R 401 war 
afterwards overruled does not appear to b( 
quite accurate. The statement seems to bav< 
been based on the decision of Word v. Griffith 
(1818) 37 E. R. 16 ; (l wile Ch. 36). Tb< 


report of that case, however, shows that both 
parties to the submission had given their con¬ 
sent to the execution, that is, specific perfor- 
mauce of the award, though they differed later 
with regard to its meaning. On authority of 
Woods cases , (1818) 37 E. r. 16 : (l wiis. ch. ' 
35) therefore, it could not be said that 
t o rules laid down in Thompson's and 
Webster's cases , (1738 1 Atk 61 and 1703-2 Vern 
444) were overruled. The position that stands 
with regard to English Jurisprudence is that an 
award not obtained by rule of Court nor 
sought to be enforced in any of the manners 
provided for in the Arbitration Acts* 1889-1934 
(of England) could not be accepted a 3 an 
adjustment of the party’s dispute for the pur¬ 
pose of its execution or enforcement unless the 
parties had acquiesced in it or agreed after¬ 
wards to have it executed. 

[36] In the background of the history of the 
legislation on the subject both in Eogland and 
India, the fundamentals on which the entire 
fabric of the law of arbitration has been 
constructed and the basic principles by which 
to parties liberty of contract ought, as a matter] 
of public policy, to bo limited, an award other¬ 
wise obtained within the meaning of the proviso^ 
to s. 47, cannot ipso facto work as an accord; 
and satisfaction of the suit. It must be; 
acquiesced in or agreed fco be treated as such! 
alter it is made. The earlier agreement at thei 
time of submission to treat the award if and 
when made as an adjustment is predicated on 
the assumption, as already stated above, that 
in the conduct of the arbitration the parties to 
the con’roversy bad a full and fair hearing and 
that the award is the honest decision of the 
arbitrators and involves no mistake so gross 
as to work manifest injustice and furnish 
misconduct of evidence on their part. If the 
award ipso facto and without any further 
concurrence of all pardes works as an adjust¬ 
ment of suit t ie party unwilling to abide by 
the award lo?es tho benefit of an enquiry by 
the Court as to basic requirement of a valid 
award having been fulfilled in its obtainmem. 

To give effect to the anticipatory contract to 
replace the post-award concurrence would work 
a3 h the parry hid contracted out of his right 
to appeal to the Court of law of the land, 

Such contracting out is bad in law being 
against public policy. 

J39 I shall row read S. 47 of the Act: 

Subject to ik:i provisions of S. 48, and save in so 
far as is ot icrwse provided by aD) law for the time 
bain.: in force, the provisioab of this Act shall apply 
to all arbitrations and to all pr)oeedings thereunder : 

Provided that an arbitration award otherwise 
obtained may with the consent cf all the parties 
interested be taken into consideration as a com 
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promise or adjustment of a suit by any Court before 
'which the suit is pending.” 

[40] The provision is an enabling one and 
allows an award “otherwise obtained" to be 
taken into consideration as a compromise or 
adjustment o! a pending suit, provided all 
parties interested give consent to such consi¬ 
deration . The provision is not capable of any 
other construction. It is used, this consent is 
already there at the time of submission; but 
there is no doubt, from the fundamental nature 
of a contract of submission to arbitration as 
discussed above, that the contract is a revocable 
one. 'Contract to accept it as a compromise in 
the suit* cannot be, in anywise placed higher 
than a contract to abide by the award* which 
is indulged in every arbitration agreement. 
The Legislature, therefore, provides that after 
the award all the interested parties should ask 
the Court to consider it as an adjustment of a 
suit. The Court thereupon shall proceed under 
O. 23, R. 3 and pass a deoree thereon. The 
anticipatory consent is not only a contingent 
one but also is on the assumption that every 
thing goes on well with the arbitration pro. 
ceedings and the arbitrators. A party finding 
that the assumption pre.assumed did not 
materialise and there being no venue for 
correction in a proceeding under o. 23, R. 3, 
Civil P. 0., withholds his consent and he is at 
liberty to do. I have come across some Indian 
decisions that have partially dealt with arbitra- 
tion out of Court during the pendency of a suit 
in which it was held that “the reference and 
the award were bad for there could not be 
two conflicting jurisdictions relating to one 
and same matter” : vide Sambu Dayasing’s 
Commentary on the Law of Arbitration, 

Second Edition, para 392 at p. 247—referring to 
Gohram Shambay v. Jumo Obhayo, A.I.R. 
(29) 1912 Sind 41: (i.L R. (1941) Ear. 570). 

[41] The Amarioan (U. S.) view that such a 
submission perfected in an award works out 
compulsory discontinuance of the suit is not 
without logical cogency but does not compare 
favourably with English view which the Indian 
Statutes embody and incorporate. The former is 
inconsistent with the fundamental theory that 
no party can oust jurisdiction of Court of law of 
the land by contract which though is acknow¬ 
ledged in U. S. Courts. Besides, it has the dis¬ 
advantage that unless parties otherwise agree 
they are driven to a freBh proceeding for en- 
forcement of the award. According to the view 
taken by me which is the settled view in British 
Courts, the parties are, by agreement fre9 to 
treat the award as conclusive in the suit or the 
suit will have its normal course ending in a 
judgment and decree. The party which is guilty 


of breach of contract may be liable to indemni¬ 
fication of his adversary in a separate proceed- 
ing- That is, however, quite another matter. 
Section 47 of the Aot, like S. 89, Civil P. C. con- 
tains the words “save in so far as is otherwise 
provided by any law for the time being in force" 
The limitation clau38 governs the applicability 
of the provisions of the Act to arbitrations and 
proceedings thereunnder. Order 23, R. 3, Civil 
P. C., does not expressly provide for any mode 
of arbitration and hence it cannot be considered 
to be within “any law for the time being in 
force." Besides, it is law of procedure which pres¬ 
cribes the mode to ascertain the validity and 
enforceability an adjustment of compromise 
of the suit. It does not exclude the application 
of arbitration law to a proceeding set up by par- 
ties by their consent to settle the terms for their 
acceptance for the purpose. The proviso, how¬ 
ever, is not hemmed in or circumscribed by any 
such limitation clause and it requires acquies¬ 
cence or agre9meat after award that it should 
be taken into consideration as an adjustment of 
the subject-matter of the suit. 

[42] In the circumstances, I am unhesita¬ 
tingly of opinion that the award set up by the 
opposite party cannot be treated as adjustment 
of the suit and there is no point in making any 
enquiry into the matter of its existence and the 
fact of its being obtained by a valid agreement 
of the parties. As the parties did not avail of the 
procedure of setting up the arbitration under 
order of Court, the suit must proceed in its 
normal course. 

[43] Before closing, I must record my appre¬ 
ciation of the learned trial Court’s sound com- 
monsense that led him to come to a correct 
decision in law notwithstanding the contrary 
decision of Madras High Court already refer, 
red to. 

[ 44 ] In the result, the oivil revision is allo¬ 
wed with costs. The order of remand passed by 
the learned District Judge is reversed and the 
order of the learned Subordinate Judge is res¬ 
tored. The hearing fee is assessed at two gold 


mohurs. 

[45] Das J_I agree with the order proposed 

by my Lord the Chief Justice 

[46] The question that arises in the case is 
whether an award obtained on an agreement for 
reference to arbitration between the parties dur¬ 
ing the pendency of a suit and without any order 
from the Court is to be treated as an adjust 
ment of the suit under o. 23, R. 3 ipso facto and 
without a fresh consent between the parties given 
after the award. The decision really turns uponi 
the construction of the proviso to S. 47, Arbitra¬ 
tion Act. Prior to the enactment of the Arbitra¬ 
tion Aot (Central Act x [10] of 1940), there was 
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considerable difference of opinion in tbe various 
High Courts as to -whether such an award opera¬ 
tes ipso facto as a compromise. Excepting the 
High Courts of the Calcutta and Tatna, all the 
other High Courts were of the view that the 
award operates ipso facto as a compromise 
under o. 23, R. 3. See Gajendra Singh v. Durga 
Kurnari , A. i. R. (12) 1925 all. 503: (47 ALL. 
637 F.B.); Chanbasappa v Baslingayya , A.I.R. 
(14) 1927 Bom. 555: (51 Bom. 908 F. B.); Subba 
Raju v. Venkata Rama Raju , (a. I. R. (15) 
1928 Mad. 1025: (51 Mad. 800 F. B.); Rohinikanta 
v, Rajani Kanta , A. i. r. ( 22 ) 3935 cal. 643: 
(161 T. c. 661) and 1 Bhimraj Kanailal Firm v. 
Munia , A. I. R. (22) 1936 Pat. 243: (14 Pat. 799). 
The difference of opinion broadly turned upon 
the differing constructions put on S. 89 and O. 23, 
R. 3, Civil P. C. According to one view, the 
effect'of S. 89 was (apart from any other specific 
statutory provisions) to prescribe Paras. 20 and 
21 of Scb. II, Civil P. C., as the only method by 
which parties can proceed to arbitration when a 
suit is pending and by implication to render all 
proceedings by way of arbitration during the 
pendency of the suit otherwise than under the 
above provisions virtually invalid; while accord¬ 
ing to the other view the said provisions were 
only permissive and there was nothing in S. 89 
to compel the contrary conclusion. With refer¬ 
ence to o. 23, R. 3, one view was that tbe agree¬ 
ment to be bound'by a future award i9 in itself a 
compromise and that therefore the award results 
automatically in an adjustment of the suit while 
the other view was that though the award may 
be the ultimate result of an agreement, it is not 
an adjustment or compromise by agreement. As 
stated by the learned Judges in Rohinikanta v. 
Rajanikanta, A. I. R. (2l) 19 31 cal. 613: (151 
I. c. 661) this view was: 

“Reference to arbitration and award given by an 
arbitrator which award is not accepted by the partiea 
does not appear on a plain view to come within the 
meaning of O. 23, R. 3.” 

Similarly it was stated in Bhimraj Kanailal 
firm v. Munia, (A. I. R. (22) 1935 pat. 243: (16 
pat. 799) that: 

“If the parties come to the Court with a cut and dry 
statement that the matter in dispute between them has 
been adjusted, then O. 23, R. 3 applies; but if they 
come to the Court stating that it is true that they have 
referred the dispute to an arbitration, but that they 
do not agree mutually to accept the decision which ha 3 
been arrived at by another person, then the matter is 
no longer governed by O. 23, R. 3 and in that case, 
there beiDg no agreement, the matter must be consi¬ 
dered in the light of Sch. II. In fact O. 23, R. 3 dis¬ 
tinctly contemplates that if the agreement, compromise 
or satisfaction presented to the Court is fit to be recor¬ 
ded then and there, a decree in accordance therewith 
shall be passed. It is obvious that an agreement to go 
to arbitration and acoept the award ie not of such 
nature that a ieoree can be psssed in accordance there¬ 


with and the award which ia ultimately made by the 
arbitration ia in no sense a part of the agreement.” 

[47] It is in this state of conflict of law that 
s. 47, Arbitration Act has come to be enacted. It 
runs as follows; 

“Subject to the provisions of S. 46, and save in se 
far as is otherwise provided by any law for the time 
being in force, the provisions of this Act shall apply to 
all arbitrations and to all proceedings thereunder: 

Provided that an arbitration award otherwise obtained 
may with the consent of all the parties interested be 
taken into consideration as a compromise or adjust¬ 
ment of a suit by any Court before which the suit is 
pending.” 

[48] This section by its proviso was obvioualy 
meant to settle the conflict in favour of the view- 
taken by the High Courts of Calcutta and Patna* 
The proviso refers to an arbitration award 
obtained otherwise than under the provisions of 
the Act and this is irrespective of the question 
whether the provisions in chap. II are appli¬ 
cable to an arbitration in a pending suit. It is 
meant to provide that such an award is neither 
necessarily invalid, nor ipso facto operative as 
an adjustment of the suit; but that it can be 
taken into consideration by the Court, If the 
award on an agreement operated proprio vigore 
as a compromise, then under o. 23, R. 3, there is 
no option loft to the Court and if such an award 
is necessarily invalid, there is nothing to be 
taken into consideration. But the proviso also 
requires in terms, the consent of all the parties 
interested as a condition precedent for the 
exercise of the power to take the matter into 
consideration. It is to be noticed that the award 
cannot be taken into consideration on the appli¬ 
cation of one only of the parties, nor by Court 
itself suo molu. The context indicates that the 
“consent” specified in the proviso is a “consent” 
given at the time when the matter is to be taken 
into consideration. It has been held however 
in Arumugha Mudaliar v. Balasubramania 
Mudaliar , A. I. R. (32) 1945 Mad. 294: (I L. R. 
(1946) Mad. 39), that the word “consent” in the 
proviso might equally well cover "antecedent’’ 
consent given at the time when the parties agreed 
to refer the matter to arbitration. It has 
been suggested in that case that the parties 
may agree not only that the matter in dispute 
between them shall be decided by an arbitrator, 
but that they may agree in advance that the 
award so given will he accepted by them as 
binding. It is said that such an agreement 
satisfies the requirement of "consent” specified 
in the proviso. With very great respeot, the lear¬ 
ned Judges have failed to notice that such an 
agreement to treat the award as binding is 
effective as anteoedent consent, the award itself 
is an adjustment and no option is available to 
the Court, except to pass a deoree in terms of 
the award. But this is ju3t what the proviso 
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expressly meant to negative. It may also be 
noticed that the consent required under the 
proviso is the consent to take the award into 
consideration and not a consent to the award 
itself. The position, therefore, under the proviso 
appears to me to be this. An award pending a 
suit on an adjustment of the suit, proprio 
vigors or by virtue of any specific clause in the 
agreement to treat the award when given is 
binding. If the award is agreed to, after it is 
given, it operates as an adjustment and a decree 
in terms will have to follow under o. 23, R. 3, 
and if the facts relevant to such a situation are 
disputed, they will have to be enquired into as in 
any disputed adjustment. If there is an award, 
and all the parties thereafter consent thaf it may 
be taken into consideration, though they do not 
agree to the award itself then the Court will go 
into the merits of the award—presumably on 
grounds germane to arbitrations under the Act 
—and if satisfied, will treat the award as an 
adjustment and give effect to it as such under 


O. 23, B. 3. 

[49] I have, therefore, no hesitation in com- 
ing to the conclusion in agreement with my 
Lord the Chief Justice that an award in a pending 
suit is not a plea in bar and cannot operate to 
oust the jurisdiction of the Court to continue the 
proceedings in the suit and that it does not ope¬ 
rate by itself as an accord and satisfaction of 
the claim in the suit. 

[60] Whether after obtaining the award, 

' during the pendenoy of a suit, without interven¬ 
tion of the Court, the parties could rely on it, 
otherwise than under the proviso to S. 47, Arbit¬ 
ration Act, does not arise for consideration in 
this case. It is recognised that suoh an award is 
not altogether invalid. That an award not made 
a rule of Court, can be sued upon and can form 
the basis of rights and liabilities, is well recog¬ 
nised both in England and in India. (See Rani 
Bhagoti v. Ranichandan, ll cal. 386: (12 I. A. 
67 P. 0.), and also the judgment of Marten 
C. J. in Chanbasappa v. Baslingayya , A. I. R. 
(14) 1927 Bom. 565: (51 Bom. 908 F. B.). Whether 
that continues to be so under the present Arbit¬ 
ration Act, depends on the construction of Ss. 31, 
32 and 33 of the Act, on which there appears 
to be difference of opinion as disclosed in 
Moolchand Jothajee v. Rashid Jamshed , Sons 
& Co. % A. I. R. (33) 1946 Mad. 346: (l. L. R. 
(1946) Mad. 840): Munshilal & Sons v. Modi 
Bros. t 51 0. w. n. 563 and Suryanarayana 
Rtddi v. Venkata Reddi t A. I. R. (35) 1948 
Mad. 436: (i. L. R. (1949) Mad. 111). That such 
an award could be the basis of a suit for specific 
performance also appears from S. 30 of the 
Specific Relief Act. Whether this continues to 
be so under the present Aot may require coHsi- 


deration. If a remedy by way of suit on the 
award, or by way of specific performance is 
available, it may be open to the parties to file 
such a suit and ask for the pending suit to be 
stayed. The question as to whether the parties 
could invoke the provisions of the Arbitration 
Act itself to enforce the award (otherwise than 
under proviso to S. 47) does not appear to me 
to be altogether free from difficulty. There is 
very considerable force in the various circums¬ 
tances pointed out by my Lord the Chief Justice, 
which justify the conclusion that the Act does 
not apply to such an award, without interven¬ 
tion of a Court in a pending suit. But it may 
be suggested on the other hand that there is 
nothing specific in the Act itself negativing its 
application. The Act itself as the premble showe 
is meant to consolidate and amend the entire law 
relating to arbitration. Section 47, in terms makes 
the provisions of the Act applicable to all arbit¬ 
rations. There appears to be nothing in S3. 14 to 
17 of the Act which renders them inapplicable 
to such an award though probably other sections 
are not quite appropriate. It cannot be said that 
the jurisdiction of the Court is ousted when 
under the said sections the Court is asked to 
examine the validity of the award and pass a 
decree in terms thereof. The view that the 
appearance of an unseemly race between the 
arbitration and the Court is to be avoided has 
much in its favour to commend it. But on the 
other hand, if the only remedy of a party to an 
award so obtained is to plead it as an adjust¬ 
ment under proviso to S. 47, there might be great 
inconvenience in a case where an award deals 
with a number of matters some involved in a 
suit and some outside it and one of the parties 
refuses to abide by it and the terms of the award 
are not separable. The modern tendency being 
in favour of upholding arbitrations, especially in 
the circumstances of this country, the matter 
requires further consideration than what I have 
found myself able to give, in the absence of any 
arguments from the bar. I would therefore 
prefer not to express any final opinion on the 
matter. 

v.R.B. Revision allowed. 
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Mt. Jinatun Nisa Bibi and another _ De¬ 

fendants — Appellants v. Mt. Idrakun Nisa, 
Plaintiff and others , Defendants — Res - 
pondents. 

First Appeal No. 15 of 1945, D/- 15-12-1949, from 
deoieion of Ad. Sub-Judge, Cuttaok, D/- 4-12-1944. 

❖ Civil P. C. (1908), 0.33, Rr. 7,8,15,2 and 
S. 149 — Application to sue as pauper refused — 
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Power of Court to allow court-fee'to be paid — 
Limitation. 

An application to sue as a pauper is oomposite 
document consisting of an unstamped plaint and an 
application for permission to sue in forma pauperis. 
If the application is rejected, the plaint still remains 
and the Court may, in its discretion, while rejecting 
the application, allow the petitioner to pay the re¬ 
quisite fee, and in such a case the suit shall be deemed 
to have been instituted on the date of presentation of 
the application. [Para 9] 

Quart 3 ; — Where however, the Court passes an 
unconditional order rejecting the*application, whether 
it can, by a subsequent order, permit the applicant to 
pay the requisite court-fee. [Para 9] 

Annotation : (’44-Com.) Civil F. C., O. 33, R. 7 
N. 5. 

S, A 7 . Son Gupta and R. N. Sinha—ioi' Appellants. 
aI. S. Rao and A. S. Khan — for Respondents. 

Pamgr&hi J.—This is an appeal against the 
judgment or the Additional Subordinate Judge, 
Cuttack, granting a decree to the plaintiff in a 
suit for recovery of Rs. 7530 a3 her dower 
debt due from the estate of her deceased 
husband. The point debated on this appeal is 
whether a Court, while rejecting an applica¬ 
tion to sue in forma pauperis , can grant 
time to the petitioner for payment of court-fee 
and whether in such a case the suit shall be 
deemed to have been instituted on the day of 
the presentation of the pauper application. 

[2l The facts briefly are that the plaintiff 
started her suit with an application under o. 33, 
R, 2, Civil P. C. praying for permission to sue 
in forma pauperis . That application sets out 
in detail all the particulars required for a plaint, 
states the cause of action and the relief that the 
plaintiff is entitled to, and in the prayer portion 
contains a request (l) that the petitioner be 
permitted to sue as a pauoer; and (2) that she 
'may be given a decree for their recovery of her 
dower money amounting to Rs. 7530 together 
with C03t3. The learned Subordinate Judge re- 
gistered this application ag Mi30. Case No. 142 of 
1939 on and 27th May 1940 allowed the application 
of the plaintiff and registered the suit as o. S. 
No. 77 of 1940. The defendants went up in ap 
peal to the High Court against thi3 order of the 
Subordinate Judge. The order of the Subordinate 
Judge was reversed and the petition was re 
manded, by the High Court’s order dated 30th 
October 1940, for instituting a fresh enquiry 
into the pauperism of the petitioner. On 8th 
March 1941 the Subordinate Judge restored 
Misc. Case no. 142 of 1939 and directed that the 
proceedings in the original suit which had been 
registered as o. 8 . 77 of 1940 shall be stayed . The 
enquiry into the pauperism of the petitioner was 
taken up and was being adjourned from time to 
time till 30th October 1941 when further pro¬ 
ceedings in the suit were dropped; and on 20th 
December 1941, the petitcn for leave to sue as a 


pauper was rejected. The order of the learned 
Subordinate Judge reads as follows : 

“Hence the original application of applicant for 
permission to sue In forma pauperi* shall stand reject¬ 
ed with costs and pleader’s fee at Rs. 16. 

C. C. Coari. 

Subordinate Judge. 

The applicant is now called upon to pay court-fees 
for the plaint by 10th January 1942. 

C. C. Coari. 

Subordinate Judge. 

The point for determination is whether this 
order of the learned Subordinate Judge is really 
one order or constitutes two separate orders 
passed at different times. The two portions are 
separately numbered as orders Nos. 46 and 47 
of the same date. Mr. Sen Gupta appearing 
for the defendant-appellants contends that these 
are two separate orders and that the latter order 
was beyond the jurisdiction of the Subordinate 
Judge as he became functus officio when he 
rejected the application to sue in f orma pauperis 
by his order numbered as 46. The defendant- 
appellants went up in revision to the High 
Court again against the order of the Subordinate 
Judge permitting the plaintiff’ to pay court-fee, 
i.e., against the order numbered as 47. In dis¬ 
missing the revision (Civil Revn. No. 28 of 1942) 
Shearer J. observed that the learned Subordinate 
Judge in miking the order complained against 
acted suo motu and that he was dealing with the 
matter simultaneously by two orders and that “it 
is impossible to say that the order under revision 
was without jurisdiction.” Mr. Sen Gupta’s con¬ 
tention is that this order of the High Court does 
not prevent him from raising the point once 
again in this Court in first appeal as the earlier 
order of the High Court wag passed in revision. 

[3] We allowed Mr. Sen Gupta to argue the 
point at length irrespective of whether or not 
the previous order of the High Court operated 
as res judicata ; and after hearing him we take 
the same view of the proceedings as Shearer J. 
did previously. The learned Subordinate Judge 
had throughout treated the document which was 
filed as a petition by the plaintiff, in initiating 
her suit, as a composite document consisting of 
plaint and a petition. In fact, he kept both^ the 
suit and the petition pending for a long time, 
although the High Court directed a fresh enquiry 
into the pauperism of the petitioner. Though the 
learned Subordinate Judge ultimately directed 
the proceedings in the suit to be dropped he was 
aware throughout that the document was cap¬ 
able of being convarted into a plaint on payment 
of court-fee. He therefore called upon the peti¬ 
tioner to pay court-fee while rejecting her ap¬ 
plication to sue as a pauper. The fact that the 
learned Judge divided the order into two por¬ 
tions and signed twice has given rise to the 
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contention that he passed two separate orders as 
indeed they have been separately numbered as 
46 and 47. We are however unable to acoede to 
this contention as we find, on a reference to the 
orders, that they were written by the learned 
Subordinate Judge himself in his own hand, at 
the same time and on the same day, though the 
numbering was done by the clerk subsequently. 
The expression used by the learned Judge is 
also significant. He says • “The applicant is 
now called upon to pay court-fees." The u3e of 
the word “now” clearly indicates that the peti¬ 
tion having been rejected, there was an un¬ 
stamped plaint before the Court which could be 
registered as a suit on payment of the court fee. 
The applicant was, therefore, given the option 
to pay court-fee. This contention of Mr. Sengupta 
must, therefore, fail. 

[4] It is now necessary to examine whether 
the Court had the power to grant time, after he 
had rejected the application for permission to 
sue in forma pauperis. 

[5] Order 33, Civil P. C. is entitled “Suits by 
Paupers” and prescribes the procedure to be 
adopted by a suitor who olaims to be a pauper. 
Rule 2 lays down that the application for per¬ 
mission to sue a3 a pauper shall contain the^parti- 
culars required in regard to plaints in suits and 
shall be signed and vertified as a pleading. Rule 8 
says that where the application is granted, it 
shall be numbered and registered and shall be 
deemed the plaint in the suit and shall proceed 
in all other respeots as a suit instituted in the 
ordinary manner. The expression * shall be 
deemed the plaint in the suit" used in R. 8 
gives rise to a contention that until the appli¬ 
cation is granted the document filed by a 
pauper is not a plaint. This argument is fur¬ 
ther strengthened by the language used in B. 15 
which lays down that an order refusing to 
allow the applicant to sue as a pauper shall 
be a bar to any subsequent application but the 
applicant shall be at liberty to institute a suit 
in the ordinary manner in respect of suoh right 
provided that he first pays the cost3, if any, 
incurred by the Provincial Government and 
by the opposite party in opposing his applica¬ 
tion for leave to sue as a pauper. The appel¬ 
lants’ contention is that if the petitioner is per¬ 
mitted to pay Court fee, simultaneously with 
the rejection of his application then R. 15 would 
be reduced to silence isasmuch a 3 the obligation 
to pay the costs of the opposite party, devolving 
on the unsuccessful applicant, will be circum- 
vented. It has been pointed out that R. 15 
contemplates the institution of a suit by the 
filing of a fresh plaint, after payment of the 
costs of the opposite side. In support of this 
contention Mr. Sen Gupta relied upon a deci- 
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sion of King J, In Uthuman Ptllai v. Mohd. 
Yusuf , A. I. R. (26) 1939 Mad. 316: (1939 1 M. L. J. 
738): Bishwanath Das v, Khejerali Molla , 
A. I. R. (26) 1939 Gal. 394: (i. L. R (1939) 2 
Gal. 68) and Lala Mistry v. Ganesh Mistry , 

A. I. R. (26) 1938 Pat. 120: 17 Pat. 281, All these 
cases are based on a Full Bench decision of the 
Allahabad High Court reported in Ghunna 
Mai v. Bkagwant Kishore, A. I. r. (23) 1936 
ALL. 684: I. L. R. (1937) ALL. 22 (F. B.) 

[6] The Allahabad High Court has consis¬ 
tently held the view that the Court has no 
power, while rejecting the application for per. 
mission to sue as a pauper, to allow the appli¬ 
cant to pay the requisite court-fee and treat 
the application as a plaint. In Ghunna Mai v. 
Bkagwant Kishore , A. I. R. (23) 1936 ALL. 684 , 
(I. L. R. (1937) ALL 22 F. B.), the Full Benoh 
held that the Court could grant time under 

B. 149, Civil P. C. only if the application was 
rejected under R. 5. Allsop J., who was also a 
party to the Full Benoh decision, however, 
held that 

“when the Court refused to allow an applicant 
under 0. 33 to sue as a pauper it may at the same 
time give him permission to stamp it &9 an applica¬ 
tion and treat it as a plaint. The point is that we 
Bhould look to the substantial intention of the Court 
at the time when it still had jurisdiction under S. 149, 
Civil P. C. and if it raean3 to exercise that jurisdic¬ 
tion before the proceedings came to an end, we should 
not Bay that it ia incomplent to do bo merely because 
it expresses its intention at the same time not to 
allow the applicant to sue as a pauper.” - 

[7] The leading case on the subjeofc which has 
given rise to a conflict of opinion, is the Privy 
Council decision reported in Stuart Skinner v. 
William Orde, 6 I. A. 126: (2 all. 241 p. c.). 
This was a case under the old Civil P. C. which 
did not contain any provision corresponding 
to S. 149 of the nre3eufc Code. Their Lordships 
of the Judicial Committee after considering the 
provisions of the Code held that 

“the intention of the statute evidently was that unless 
the petition was rejected, as it contained all the 
materials of the plaint, it should operate as a plaint 
without the necessity of filing a new one .... “ 

Their Lordships then posed the question: 

“Is there anything in the Act which requires that 
in such a state of things the petition of plaint shall he 
rejected altogether and the plaintid be compelled to 
oomrnence do nove. Their Lordships do not see their 
way to the middle course followed by the Court in 
holding that the petition was converted into u plaint 
from the date of the payment of the fees.” 

In the view of the Judicial Committee the 
petition to sue in forma pauperis contains in 
itself all the particulars that the statute requires 
in a plaint plus the prayer that the plaintiff 
may be allowed to sue in forma pauperis. If 
the prayer to be exempted from payment of 
court-fee is rejected, the particulars required 
for a plaint and the prayer for relief based on 
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these particulars still remain which, on pay. 
ment of the requisite court-fee, entitle the 
plaintiff to continue the suit in the ordinary 
manner. It has accordingly been held consis¬ 
tently by the different High Courts in India that 
the application to sue in forma pauperis is a 
composite document and that the plaint must 
be deemed to be pending when the application 
to sue &3 a pauper 13 rejected. See in this con- 
nection, Sun-Jar athamma! v. Paramaswami, 

A. I R. (20) 1933 Mftd. 883: 146 I. 0. 566; Nella - 

vadivammal v. Subramania P/Uai , 40 Mad. 
687: (a. T. u. ( 5 ) 1918 Mad, 1039): Thangatham . 
mol v. Iravatheswara Aiyar , 29 1 . 0 . 5 C 4 : 
(A. I. R. (3) 1916 Mad 680 ); Chidambaram v. 
2\ataraja Mudaliar , a. i. r. (26) 1939 Mad. 
80 I. L. R. (1938) Mad. 1060 , Brahamaramba 
v. Seetharamayya , A. 1 . b. ( 34 ) 1947 Mad. 405 : 
(l. li. R. (1947) Mad. S 20 ) and Periasami 
Padayachi v. Ulaganathan , A. I. r. (36) 
1949 Mad. 162: (i. L. R. (1940) Mad. 333). 

[8] The practice in the Madras High Court 
has consistently been to treat the application as 
a plaint and* regard the suit a3 having been 
instituted from the date of presentation of the 
application itself. Even interlocutory orders 
such as the appointment of a commissioner have 
been passed on the basis that the suit has been 
instituted on presentation of the application 
to sue as a pauper. The same view has been 
taken in the Calcutta High Court in ths cases 
reported in Jagdeeshwari Devi v. Tinkarhi 
Bibi , 62 Oal. 711: (A. I. R. (23) 1936 Cal. 2S) and 
Kali Dassi v. Santosh Kumar , I. L. R. (1939) 
1 Cal. 112: (A. I. R. (25) 1938 Cal. 730). The 

view taken by Edgley J. in Viswanath Das 
v. Khejerali Moll a , A. I. R. ( 26 ) 1933 cal. 394: 
(l. L. R. (1939) 2 Cal 68) cited above followed 
an earlier decision of that High Court reported 
in Aubhoya Churn v. Bisseswari , 24 cal. 839, 
but the earlier decision was distinguished in 
Durga Char an v. Dukhiram, 26 cal. 925 and 
has not since been followed in that Court. The 
Patna view ha3 also consistently been that the 
document referred to in R. 2 of o. 33 i3 a com¬ 
posite document consisting of an application 
for permission to sue as a pauper and a plaiut 
and that therefore the Court has jurisdic¬ 
tion under 8. 149, Civil P. C. while refusing 
leave to sue in forma pauperis , to permit the 
payment of the requisite stamp on the plaint 
within a specified timQ, and after this is done 
to treat the unstamped plaint a3 having been 
validly presented with proper court-fee, on the 
date it wa3 originally filed. See Bank of Bihar 
Lid. v. Shri Thakur Ramcliandraji , 9 rat. 
433: (A. I. R. ( 16 ) 1923 Pat. 637). The case re¬ 
ported in Lola Mistry v. Ganesh Mistry. 
17 Pat. 281: (A. I. R. (25) 1938 pat. 120) is not 


in conflict with the earlier decision of that Court 
as, indeed, Fazl Ali J. (as he then was) takes 
care to point out in his judgment. All that this 
case lays down is that the Court has no power 
to grant time by a separate order on a petition 
filed by the plaintiff on the subsequent date. 
The Bombay High Court has also taken the 
same view, viz., that the Court may, in its 
discretion under S. 149, Civil P. C. while reject¬ 
ing an application for permission to sue in 
forma pauperis, allow the applicant time to pay 
th9 requisite court-fee; and treat the document 
as an unstamped plaint while refusing to allow 
the applicant to sue as a pauper under O. 33, R. 7. 
It was laid down, however that in doing so the 
Court should make the payment of C 09 ts men¬ 
tioned therein a condition precedent, but for 
purposes of limitation the suit will be deemed 
to have been instituted on the day on which 
the application for leave to sue as a pauper is 
made ; but that if the Court does not keep the 
application alive as an unstamped plaint, the 
proceedings will come to an end the Court has 
no power to do so by a separate and subsequent 
order. It has also been held by the Bombay 
High Court in Abdul Rahman v. Aminati 
Sayed, I. L. R. (1943) Bom. 525 : (a. i. r. ( 30 ) 
1943 Bom 409), that the payment of costs pre¬ 
scribed under R. 15 of O. 33, Civil P. C. is not 
a condition precedent and can be waived. 

[9] On a review of these decisions, we are 
satisfied that the view taken by the Madras, 
Calcutta, and Patna High Courts is consistent 
with the decision of the Judicial Committee in 
Stuart Skinner v. William Orde, 6 I. A. 126: 

(2 ALL. 241 p. c.), and we hold that an applica¬ 
tion to sue a3 a pauper is composite document 
consisting of an unstamped plaint and an 
application for permission to sue in forma 
pauperis. If the application is rejected the 
plaint still remains and the Court may, in its 
discretion, while rejecting the application, 
allow the petitioner to pay the requisite fee, 
and in such a case the suit shall be deemed to 
have been instituted on the date of presenta¬ 
tion of the application. When the Court how¬ 
ever passes an unconditional order rejecting the 
application, the question whether it can, by a 
subsequent order, permit the applicant to pay 
the requisite court-fee does not arise for deci 
sion. In the present case, as we have held that' 
the learned Subordinate Judge did not in fact 
pass two separate orders the suit must be held 
to have been instituted on the day of presenta¬ 
tion of the application to sue as a pauper and 
is not barred by limitation. The learned Advo¬ 
cate for the appellants did not challenge the 
finding of the lower Court on: the merits of the 
plaintiff's case. The only point that was argued 
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related to limitation and that having failed the 
judgment of the Court below must be affirmed. 

[ 10 ] This appeal fails and is dismissed with 
costs. 

[ill Narasimham J. —The appellants are 
the sisters of one Shah Md. Yaqub Ali who 
died on 31st December 1936. The plaintiff- 
respondent claiming to be the widow of the 
said Shah Md. Yaqub Ali brought a suit for 
recovery of her unpaid dower debt amounting 
to Rs. 7530. The suit was originally brought in 
forma pauperis and the application for per. 
mission to sue as a pauper was filed before the 
Subordinate Judge, Cuttack on 13th Decsmber 
1939. Along with that application, the respon¬ 
dent filed all the particulars of a plaint as 
required by R. 2 of 0. 33 Civil P. C. The 
learned Subordinate Judge allowed the applica¬ 
tion 27th May 1940 and then a regular suit (0. R. 
No. 77 of 1940) was registered in his Court. In 
the meantime, however, a civil revision (c. R. 
No. 95 of 1940) was filed against his order and 
the Hon’ble High Court on 14th February 1941 
set aside the Subordinate Judge’s order dated 
27th May 1940 and remanded the applica¬ 
tion for fresh hearing in the light of the observa¬ 
tions contained in the High Court’s judgment. 
This order was received by the Subordinate 
Judge along with the re3ord on 8th March 1941. 
He thereupon restored the original Miscellane¬ 
ous Case No. 142 of 1939, re-heard the pauper 
application and by his order dated 20th De¬ 
cember 1911 rejected it. Then he allowed the 
respondent time to pay the court-fees taking the 
original pauper application to be an unstamped 
plaint. The suit was, in due course, decreed in 
favour of the plaintiff-respondent on contest. 
The relevant portions of his orders are given 
below. 

Serial No. Date. Order. 

46 20-12*41 Hence the original application 

of the applicant for per¬ 
mission to sue in forma 
pauperis shall stand reject¬ 
ed with costs and pleader’s 
fee at Rs. 16. 

Sd/- C. C. Coari 
S. J. 

47 20 12-41 The applicant is now called 

upon to pay court-fees for 
the plaint by 10-1*42. 

Sd/- C. C. Coari 
S. J. 

0. S. No. 176 of 1941. 

48 23*12*41 Register and put up on 10-1-42 

when the plaintiff should 
pay tho court-fees worth 
Rs. GOB/4/-. 

Sd/- C. C. Coari 
S. J. 

[12] The only point agitated in this appeal 

is the question of limitation. Mr. Sengupta, on 


behalf of the appellants, urged that the first 
order of the Subordinate Judge dated 20 th 
December 1941 rejecting the application to sue 
in forma pauperis was completed when the 
Subordinate Judge put bis signature below the 
order and that his subsequent order of the 
same date calling upon the respondent to pay 
court-feeB and giving time till 10th January 1942 
for that purpose would be a distinct order. 
Consequently for the purpose of limitation the 
relevant date was 20th December 1941 and not 
the original date of application (13th December 
1939). The former date i3 admittedly beyond 
the period of limitation of three years and he, 
therefore, urged that the suit should have been 
thrown out. 

[13] The whole question, therefore, turns on 
the construction of the various provisions or 
O. 33, in particular, of Rr. S and 15, Under R. 8 
it the application to sue as a pauper i3 allowed 
that application shall be deemed to he a plaint 
and shall be deemed to have been instituted on 
the date on which it wa3 originally presented. 
If, however, the application is rejected there is 
no express provision in O. 33 or any other part 
of the Civil Procedure Code directing that the 
application may still be deemed to bo an un¬ 
stamped plaint which on payment of court-fee 
would become a regular plaint and would relate 
back to the original date of presentation. 

[14] The decisions of the various High Courts 

on this question are conflicting though they all 
seem to be based on the observations of the 
Privy Council in Skinner v. Orde, 6 U A. 126: 
(2 ALL. 241 (p. C.)). One view is that an applica¬ 
tion for permission to sue in forma pauperis 
which must necessarily contain all the parti¬ 
culars of a plaint, is in the nature of a compo¬ 
site dooument and that even though the appli¬ 
cation may be refused there is nothing in the Code 
to prevent the Court from treating it as an un¬ 
stamped plaint and giving the applicant time 
under 8. 149, Civil P. C. to pay the necessary 
court-fee. As pointed out by my learned brother, 
the Madras High Court has consistently taken 
this view {aeeNellavadiva Ammal v. Subrama- 
nie Pillai , 40 Mad. 687: (a. I. R. ( 5 ) 1918 Mad. 
1039) ; Thangathammal v. Iravatheswara Iyer, 
28 1 . c. 504: (A. 1 . R. (3) 1916 Mad. 685) ; Sun. 
dorathammal v. Paramaswami Asari, A. I. R. 
( 20 ) 1933 Mad. 883 : (146 I. c. 56G) ; Bra- 

hamaramba v. Seetharamayya , A. I. R. ( 34 ) 
1947 Mad. 405 : (I. L. R. (1947) Mad. 820) and 
Periyasami Padayachi v. Ulaganathan , A .1. R. 
(36) 1949 Mad. 162 at p. 163 : (l. L. R. (1949) 
Mad. 333).) There is also a similar Calcutta deci¬ 
sion reported in Jagdeeshwari Devi v. Tinkarhi 
Bibi, 62 Cal. 711 : (A.I.R. (23) 1936 Cal 28). But 
in the other extreme there are some decisions of 
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Calcutta. Bombay and Allahabad High Courts 
to the effect that as soon as an application to 
sue m forma pauperis is rejected, the Court 
oannofc while rejecting the application permit 
the applicant under 3, 149, Civil P, C., to pay 
the requisite court-fee and treat the application 
as a plaint. The leading decisions in support of 
this view are the majority view in the Full 
Bench decision reported in Chunna Mai v. 
Bhaqwant Kishore, A I.R. (23) 1936 ALL. 684 : 
(I L.R. (1937) ALL. 22 (F.B.)) and another deci¬ 
sion of the Rangoon High Court reported in 
M a Saw Yin v. S. P . K. A. A. M . Firm , 

A.I.R. (24) 1937 Rang. 185 : (1937 Rang. L. R. 
331) both of which have been followed in a single 
Judge’s decision of the Madras High Court re¬ 
ported in Uthuman Pillai v. Muhammad Ysuf, 
A. I.R. (26) 1939 Mad. 316 : (1939-1 M. L. J. 738). 
There is also a decision of a single Judge 
(Eclgley J.) of the Calcutta High Court reported 
in Biswa Nath v. Khejer Alt, i.L.R. (1939) 2 
Cal. 68 : (A.I.R. (26) 1939 Cal. 394) to the same 
effect. A single Judge of the Bombay High 
Court in Vamanrao Lallubhai v. Pranlal 

Bhagwandas , A.i.r. (31) 1944 Bom. 63 : (i.L.R. 
(1943) Bom. 721) has taken the same view. The 
entire case law has been fully discussed in all 
the aforesaid decisions and it is unnecessary to 
repeat it here. 

[ 16 ] A third view which seems to be a via, 
media between the aforesaid tsvo extreme views 
has been taken by the Patna High Court. In 
Bank of Bihar , Ltd . v. Sri Thakitr Ham - 
chandraji t 9 Pat. 439 : (A.I.R. (16) 1929 Pat. 637), 
it was held that if the Court while rejecting the 
application to sue in forma pauperis , by the 
same order grants time to the applicant to pay 
the court-fee such an order would be a valid 
order under 8. 149, Civil P. C., and if the court- 
fee is paid within the time allowed by that order 
the unstamped plaint will be deemed to have 
been validly presented on proper court-fee on 
the date it was originally filed. This view h&3 
been reiterated in a later Patna decision re¬ 
ported in Lala Mistry v. Ganesh Mistry, 17 
Pat. 261 : (A. I. R. (25) 1933 Pat. 120), where it 
was pointed out that though after finally dis¬ 
posing of a pauper application the Court ha3 no 
jurisdiction to grant further time, the Court 
may in one single order decline leave to sue as 
a pauper and also give time for filing court-fee. 
This view i3 in accord with the minority view 
in the Full Bench decision of the Allahabad 
High Court reported in Chunna Mai v. Bhag- 
want Ktshore , a.i.r. (23) 1936 ALL. 534 : (i.L.R. 
(1937) ALL. 22 (F.B.)). There is also a later 
Bombay decision reported in Mahadev Gopal 
v. Bhikaji Vishram, a.i.r, (30) 1943 Bom 292 
at p. 296 : (203 I. c. 643) supporting the same 


view. I may quote the relevant passage from 
that decision. 

“Even if the Court deoides to rejeot the application 
under 0. 33. R. 5, or to refuse to allow the applicant 
to sue as a pauper under 0. 33, R. 7, it may treat the 
application as an unstamped plaint and either before 
or at the time of passing the order under R. 5 or R. 7, 
it may in its discretion under S. 149 allow the appli¬ 
cant time to pay the requisite court-fees, and upon 
such payment within the time allowed, number and 
register the plaint. But in doing so, the Court should 
have regard to the provisions of O. 33, R. 15 and 
make the payment of the costs mentioned therein a 
condition precedent. In all these cases, for the pur¬ 
poses of limitation, the suit will be deemed to have 
been instituted on the day on which the application 
for leave to sue as a pauper is made. But if once the 
Court passes an order rejecting the application under 
R. 5 or refusing to allow the applicant to sue as a 
pauper under R. 7, without keeping the application 
alive as an unstamped plaint and granting the appli¬ 
cant time to pay the requisite court-fees, the proceed¬ 
ings come to an end, and it has no power to do so by 
a separate and subsequent order." 

With respect I would agree with the middle 
view taken in the aforesaid decisions of Patna, 
Calcutta and Bombay. In the present case, 
therefore, one has to see whether the two orders 
of the Subordinate Judge (C. C. Coari) dated 
20th December 1941 can in substance be held to be 
one single order. It will be noticed that though 
the serial number has been given by the benoh- 
clerk the two orders were written by Mr. Coari 
in his own hand and the only circumstance from 
which the two orders can be said to be separate 
is his signing the first order aud then writing 
out the second order. Otherwise, the second order 
appears to be merely a continuation of the first 
order as will be clear from the fact that he has 
expressly used the word ‘now’ and further the 
second order was passed by him suo motu with¬ 
out waiting for an application from the party. 
It is thus clear that he intended while passing 
an order rejecting the application to sue as a 
pauper to grant him time to pay the court-fee. 
But he wrote it as two distinct orders because 
he wa9 anxious to show that they dealt with two 
aspects of the application to sue a3 a pauper. 
As a matter of mere construction, T am inclined 
to agree with my learned brother’s view to the 
effect that the two orders dated 50th December 
1941 are in substance only one order. The same 
view hag been taken by Shearer J. when the 
matter went up to him in c. R No. 23 of 1942 
at the interlocutory stage ard with respect 
I would agree with the reasons given there. 
The question as to whether that decision would 
operate as res judicata is of mere academic 
interest in view of our accepting his reasons. 

[16] The result is that the present case is 
fully covered by the third line of decisions dis¬ 
cussed above. The order dated 20th December 
1941 granting extension of time to pay court-fea 
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is ft valid order under S. 149, Civil P. C., and on 
payment of the court-fee the unstamped plaint 
relates back to the date of its original presenta- 
tion, namely, 13th December 1939. The suit is 
thus well within the period of limitation. 

[17] I would therefore agree that the appeal 
fails and should be dismissed with cost3. 

Appeal dismissed . 
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Maturi Mall and another — Objectors — 
Appellants v. Bhagaban Das Puma Mall and 

another — Respondents . 

Miso. Appeal No. 66 of 1947, D/- 2-3-1950, from 
order of D. J., Quttack, D/- 31-7-1946. 

(a) Civil P. C. (1908), O. 21, R. 50 (2) — Joint 

Hindu family concern—Hindu law—Joint family — 

Trade. . 

Order 21, R. 50 (2) has no application to the case oi 

a joint family concern carrying on business in an 
assumed name and its application must be limited to 
cases of contractual partnerships only. [Para 4J 

Annotation : (’44 Com.) O. P. C., O. 21 R. 50 N 2. 

(b) Civil P. C. (1908), O. 30, R. 10 - Liability oi 
more persons than one. 

Order 30, R. 10 contemplates suits against a sing e 
individual carrying on business in a name or style 
other than his own. If the decree-hoider wants to 
make more than one person liable under the decree, 
R. 10 woold not be applicable. [Para 6] 

Annotation *. (’44-Com.) O. P. C., O. 30, R. 10 N. 1. 

H. Mohapatra and R. N. Suiha — for Appellants. 
N. Mukhcrjx — for Respondents. 

Panigrahi J.— This appeal is directed against 
the order of the District Judge, Cuttack, per¬ 
mitting the deoree-holder to implead the present 
appellants as judgmenfc-debbors under O. 21, 
R. 60 (2), Civil P. C. Toe decree-hoider obtained 
his decree in original Suit No. 18/193 of 1932 3L 
in the Court of the Munsif against Messrs. Bise- 
ewarlall Kishori Das alias Biseswarlal Kishorilal 
alleged to be a firm of Commission Agents. The 
decree was passed on 24th May 1933 and affirmed 
in appeal on 19th September 1933 and execution 
was taken out against the judgment.debtor in 
the year 1935 but it was unsuccessful. A second 
execution petition was filed on 28th July 1938 in 
execution case No. 333 of 1938, in which the 
judgment-debtor was described as Biseswarlal 
Kishorilal, Firm, Proprietor Mangturam Kishori- 
lnl. MaDgturam appeared and objected to the 
execution of the decree against him on the ground 
that he was not a partner of the firm. The 
decree-holder, however, did not press his exe¬ 
cution and allowed it to be dismissed on 19th 
November 1933, and the miscellaneous case 
filed by Mangturam was allowed. The decree- 
holder thereafter started a third execution case 
in Execution Case no. 222 of 1941 and described 
the judgment-debtor this time aB Kishorilal 


Mangturam Kishorilal Firm and impleaded the 
present appellants as the legal representatives of 
the judgment-debtors. This execution case wa3 
also dismissed on 11th November 1941. A fourth 
Execution case No. 184 of 1944 was thereafter 
started on 19th August 1944 in which the judg¬ 
ment-debtor was described as Biseswarlal Mang¬ 
turam Kishorilal, Firm, Proprietors Maturi Mall 
and Jogeswar, the present appellants. This exe¬ 
cution case was also dismissed and tbe Miscella¬ 
neous Case NO. 161 of 1944 filed by the appellants 
as objectors was consequently not pressed. Then 
the fifth Execution case NO. 222 of 1946 was started 
against the present appellante, who started a 
Miscellaneous Case no. 147 of 1946. This mis¬ 
cellaneous case was allowed by the executing 
Court on 22 nd January 1946, who absolved the 
appellants from any liability under the decree 
sought to be executed. The decree-hoider there¬ 
after filed, on 4th January 1946, a petition under 
O. 21, R. 60, Civil P. 0. for leave to execute the 
decree against the appellants as undisclosed part- 
ners of the judgment-debtor firm of Biseswarlal 
Kishorilal. 

[2] The undisputed facts are that Biseswarlal 
had a son, Mangturam. The appellants are the 
grandsons of Mangturam. Kishorilal, their father 
is the eon of Mangturam. Appellant 2, Jogeswar, 
is still a minor and was not born at the time of 
the paseing of the decree. Kishorilal died a few 
years ago while Biseswarlal is 3aid to have died 
some forty years ago. It is also said that the 
firm, Biseswarlal Kishorilal was dissolved about 
14 years ago when appellants Manturi Mall was 
a minor and appellant Jogeswar has not even 
been born. The appellants’ case is that the 
judgment.debtor firm of Biseswarlal Kishorilal 
was not joint Hindu family business; that they 
did not inherit any property belongirg to the 
judgment-debtor firm; and that the decree is now 
barred by limitation. They further allege that 
the firm was started by Kishorilal himself and 
that it existed for only about a year. The case 
of the decree-holder in the lower Courts was 
that the firm Biseswarlal Kishorilal was the 
appellants’ ancestral joint family business but 
this contention has been negatived by both the 
Courts below. It has also been further found that 
the members of the joint family were not partners 
of this firm so as to make them liable under 

O. 21, R. 60, Civil P. C. 

[ 3 ] On behalf of the appellants, it is contended 

that the decree.holder’s remedy to proceed against 
them, as members of a joint Hindu family, is 
now barred as the order passed by the Court on 
22nd January 1946 in Miscellaneous case No. 147 
of 1946 has become final. Nor, it i3 contended, 
can the appellants be made liable as undisclosed 
partners of the firm as the decree-holder did not , 
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at any time since the passing of the deoree, exe¬ 
cute the decree against the firm as such. It is, 
therefore, argued that Ihe decree has become 
barred by limitation. 

[4] Mr. Mukherji appearing for the respon¬ 
dent-decree-holder urges that o 21, R. 50 applies 
to a joint Hindu family, trading as a firm, as 
well as to a partnership firm and that an enquiry 
can be started against the appellants as ‘undis¬ 
closed partners’ of the judgment debtor firm and 
their liability can be ascertained under o. 21, 
R. 50, sub-r. (2), Civil P. 0. Order 21, R. 50 
prescribes the procedure to be adopted for exe- 
cuting a decree passed against a firm. Hub-rule ( 2 ) 
of R. 50 enables the decree-holder to apply to the 
Court for leave to execute the decree against' 
those who had not appeared in the suit as part¬ 
ners, so that the Court may try and determine 
the issue whether such persons were partners and 
whether they can be made liable for the decree 
against the firm. The procedure for the filing of 
suits by and against firms is laid dovn in o. 30, 
Civil P. C. Rule 10 of o. 90 lays down that a 
suit against a person carrying on business in a 
name or style other than hi 3 own name may be 
sued in such name or style as if it were a firm 
name. Both o 30 and O. 21, r. 50, refer to firms 
and do not in terms apply to a joint Hindu 
family businQ33 concern. Persons who hav9 
entered into partnership with one another are 
called individually as partners and collectively 
known as firm according to S. 4. Partnership 
Act. Section 5 of that Act lays down that the 
relation of partnership arises from contract and 
not from status, and iu particular members of a 
Hindu undivided family carrying on family busi¬ 
ness are not, as such, partners in such business. 
The language of r 50 of o. 21 , Civil P. C. 
appears to contemplate contractual partnership 
in so far as it refers to the partnership property 
and service of summons on individual partners. 
It may be that a Hindu joint family may carry 
on trade in an assumed name but to me it 
appears that it would be unduly 7 stretching the 
language of R. 60 of o. 21, Civil P. C. to attribute 
t} such a family concern th9 characteristics of a 
partnership firm. The family business is repre¬ 
sented by a ‘karta’ who can sue and be sued as 
such and make the entire family liable. There 
is no property of the partnership as such, as dis- 
tinct from the property of the family; nor i 3 the 
liability of the members of a joint family limited 
to their shares in the family 7 . There is no ques¬ 
tion of dividing the profits and losses of the 
partnership in a joint Hindu family business, 
according to the shares held by each individual 
member. On a plain reading of the section, 
therefore, lam convinced that o. 21, R. 50 has no 
application to the case of a joint family concern 


carrying on business in an assumed name and 
that its application must be limited to oases of 
contractual partnerships only. 

[5] Mr. Mukherji, however, has invited our 
attention to certain decisions of the Patna High 
Court which apparently lend support to his 
contention that o. 21, R. 50 applies to the case 
of a Hindu joint family concern. The first case 
relied upon by him is Alekh Chandra v. 
Krislmachandra, reported in 7 Cut. L. T. 21: 
(a. 1 . r. ( 28 ) 1941 Pat. 596) where Fazl Ali J. (as 
he then was) held that R. 10 of O. 30. Civil 
P. C. would apply to a Hindu joint family 
trading as a firm, as such a family may be 
regarded as a legal person. But nowhere in that 
judgment has it been laid down that sub r. ( 2 ) 
of R. 50 of 0 . 21 can be invoked so a3 to enable 
the Court to hold an enquiry into the liability 
ihe members of a Hindu joint family as undis¬ 
closed partners. In that particular case it had 
been established that the firm of Padan Sahu & 
Co., against whom a decree had been obtained 
was a compendious name for all the members 
of the family and that the decree was against 
the family as such. It was also found that the 
family acted through one Natabar Sahu and that, 
on his death, his sons were substituted in the 
execution proceedings without any objection. 
Bhramarabar Sahu and Achhyut Sahu who pre¬ 
ferred appeals in that case, had themselves held 
out to the decree.holder that Natabar represented 
them in their dealings and that they were prin¬ 
cipals of the firm of Padan Sahu Sc Co. In these 
circumstances it wa3 held that the judgment- 
debtor firm included the appellants also and that 
they were liable for the deoree obtained against 
the firm, whom they represented. This case, 
however, is no authority for the point which 
has been agitated before us that sub-r. ( 2 ) of 
R. 50 of o. 21, would entitle a Court to enquire 
into the liability of undivided members of a 
Hindu family doing business under an assumed 
name. Reliance wa3 al30 placed on Satchida- 
nanda v. Prayag Sah t A.I.R. (17) 1930 pat. 205 : 
(127 1. C. 573) but in that case it was assumed 
that R. 60 of o. 21 would apply and the point 
was not expressly raised or decided. Another 
oase of the Patna High Court on which relianoe 
was placed i3 Nathuni Prasad v. Firm Rxdha- 
krishun Dutt Rai, A. I. R. (27) 1940 Pat. 149 : 
(184 I. c. 701 ). In that case, however, it was 
expressly found that the firm of Ayodhya Ram 
wa3 not a joint family business; and the further 
observation of Chatterji J. that assuming that 
it wa3 joint family concern there wa3 no reason 
why the provisions of o. 21, R. 60 should not be 
applied, i3 merely an obitar dictum. In my 
judgment, the word ‘firm,’ used in o. 21, R. 50, 
Civil P. C. applies to a decree passed against a 
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contractual firm and not to a decree passed 

against a joint family business. 

[6] In the oase before U8i the decree was ob¬ 
tained against the firm of Biseswarlal but the 
execution was levied against the joint family 
property of the appellants. In none of the pre¬ 
vious executions was the property of the part¬ 
nership—if there was any such property sought 
to be proceeded against. Execution of the decree 
against the partnership property would conse¬ 
quently be barred by time as no step-in-aid had 
been taken within three years of the present exe¬ 
cution. Mr. Mukherji, however, reli6B upon 
O. 30, B. 10, Civil P. C., and contends that the 
name of the judgment-debtor is the assumed 
name of a legal person, viz., a Hindu joint 
family. Order 30 prescribes how suits by or 
against firms have to be instituted and R. 1 of 
that Order contemplates suits by or against two 
or more persons carrying on business in the 
name of the firm. Order 30, R. 10 however con¬ 
templates suits against a single individual car¬ 
rying on business in a name or style other than 
his own. If the decree-holder wanted to make 
more than one person liable under the decree, 
R. 10 would hardly be applicable to such a case, 
The entire O. 30, Civil P. C. is almost a verba¬ 
tim reproduction of 0.48 (a) of the English Rule 
and R. 10 of 0. 30 is modelled on the corres¬ 
ponding provision contained in R. 11 of 0.48 (a). 
It ha 9 been held in England that that rule ap¬ 
plies to a single individual who carries on busi¬ 
ness under an assumed or trading name : See 
v$ 't. Gobain Chauny & Cirey Co v. Hoyer — 
Mann's Agency , (1893) 2 Q. B. 96 and Maciver 
v. G. & J. Burns , (1895) 2 Cb.630: (64 L. J. Ch. 
681). I can find no justification for departing 
from the English practice and would hold that 
o. 30, R. 10 applies only to a case of a suit 
against a single person carrying on business in 
an assumed name. I am, therefore, unable to 
accept the contention of Mr. Mukherji that the 
judgment-debtor’s name was an assumed name 
on behalf of more than one individual carrying 
on business jointly. If it be assumed that the 
appellants were in existence and were members 
of the firm, then it must be held that there is no 
decree against them as suoh and R. 10 of O. £0 
cannot be oalled in aid. 

[ 7 ] I am satisfied that there was no decree 
against anybody other than Biseswarlal Kishori- 
lal, assuming that that firm represented a single 
individual. The decree not having been executed 
against the assets of that firm is now barred by 
limitation. Alternatively, even if it be held that 
the judgment-debtor represented a joint Hindu 
family business as the “Karta,” the order passed 
on 22nd January 1946 by the Court in Miscellane¬ 
ous case No. 147 of 1945 having become final, 
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the decree is no longer available for execution. 
In either view the decree has now become inexe. 
cutable. No leave under 0. 21, R. 60 can there 
fore be granted to the decree-holder. The order 
of the learned District Judge, under appeal, is 
set aside and this appeal is allowed with costs. 
Ray C. J.—I agree. 

d.h. Appeal allowed. 

MHMi -— 

A. I. R. (37) 1950 Orissa 191 [C. N. 30.] 
Ray C. J. and Jagannadhadas J. 

Rangalal Modi Petitioner v. Commis¬ 
sioner of Income-tax. B & 0. — Opposite Party . 
S. J. C. No. IT of 1947, D/- S 3 1950. 

(a) Income-tax Act (1922), S. 25A — Applicability. 
Section 25 A doe 3 not apply to a case where there has 

been nothing more, between the members of the family, 

than a division in status and a notional allotment of 

shares. The phrase “partition in definite portions” has 

been used in the section to negative such a case. 

[Para 8] 

Annotation! (46-Man ) I. T. Act, 3. 25A, N. 1. 

(b) Income-tax Act (1922), S.25A—Partial parti¬ 
tion — Order under section, if and when can be 
passed. 

In a case where a joint Hindu family has become 
disrupted according to substantive Hindu law, but only 
eome properties have been partitioned in definite por¬ 
tions and the others not, while the assessee may not be 
entitled to a formal order under S. 25-A it is only tho 
income arising out of the undivided properties that is 
assessable as joint family income and on the footing of 
the joint family continuing. But where the entire joint 
family has in fact, become disrupted in status and 
where the properties of the family have been partitioned 
between the members thereof in definite portions, tho 
assessee would be entitled to an order under S. 25-A (1), 
notwithstanding that some items of tho family property 
which are comparatively small in proportion to the en¬ 
tire family assets and which produce only a substan¬ 
tially small income in relation to the total income of 
the family properties, are kept undivided for solid and 
substantial reasons whether of practicability, convenience 
or reasonable sentiment not affecting the general bona 
fide intention of becoming completely separated units 
for all purposes. [Paras 12 and 14] 

Annotation: ('46-Man ) I. T. Aot, S. 25-A,N. 2. 

B. N. Mohanty — for Petitioner. 

G. C. Das, Standing Counsel — for Opposite Party. 

Jagannadhadas J- — This is a reference 
under the Income-tax Act. Thi3 Court by its 
order dated 3rd January 1949, directed the In¬ 
come-tax Appellate Tribunal to state a case 
under S. 66 ( 2 ) of the Act. In pursuance of that 
order the question that has been referred for de¬ 
cision of this Court is stated by the Tribunal in 
the following terms : 

“Whether on the facts and in the circumstances of 
the case the Tribunal erred in law in holding that the 
applicant was not entitled to an order under S. 25-A.” 

[ 2 ] To appreciate the question at issue, the 
facts and the circumstances of the case as they 
appear from the records require to be elucidated. 
They are as follows : 

[ 3 ] The assessee is one Rangalal Modi of 
Cuttack. The assessment year is 1944-45 and the 
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accounting year is Dewali of 1942 to dewali of 
1943 wbich is stated to be from 8th November 
1942 to 10 oh November 1943. Rangalai Modi 
Hn ' 1 sons constituted a joint Ilinda family 
and were being assessed as such. During the 
course of the assessment in question, the assessee 
claimed that this joint family had become dis- 
trupfced on 9th November 1942 and subsequently 
as evidenced by a partition.deed dated 25 th 
October 1943, that is, during the course of the 
• accounting year and that accordingly he is en¬ 
titled to an order under s. 25-A of the Act and 
for assessment accordingly. The Income tax au¬ 
thorities have he!3 that he was not so entitled 
and hence this reference. 

[4] One Hariram was the father of Rangalai. 
The original joint family consisting of Hariram 
and his sons including Rangalai appears to have 
separated some years previously, i.e., in or about 
1934, and we are not directly concerned with 
the same. After the disruption of the original 
joint family, Rangalai with his sons constituted 
a joint family and it is with the alleged disrup¬ 
tion thereof we are at present concerned. This 
family ovned or had interest in properties de¬ 
scribed in Sobs. A to E of the registered parfci- 
tion-deed dated 25th October 1943. They consist 
of lands, buildings and mills. It would appear 
that one of the sons of Rangalai by name 
Manalal had brought a suit for partition and 
got his share in the family property by a decree 
dated 10th August 1942. The present partition 
is therefore concerned with the remaining pro¬ 
perties of the joint family and i 9 between Ranga- 
lal and his three other sons, Basudev, Kanhailal 
and Chaturbhuj. The partition-deed recites that 
on 9th November 1942, that is, the day following 
the Dewali, in 1942, the parties namely, Rangalai 
and his three sons had divided all business in 
four equal shares and that since then they were 
carrying on business in four equal shares and 
that since then they were carrying on business 
in partnership, with defined shares and on terms 
specified in separate deeds of partition executed 
by the said parties. It also recites that the 
parties had divided ornaments, utensils, etc., 
amicably as between themselves and that since 
9th November 1942, they were completely sepa¬ 
rated in interest, mes3 and property, from each 
other and that each of the parties is separately 
dealing with their respective properties and sepa¬ 
rately managing their respective families. The 
partition-deed accordingly deals with only im. 
movable property of the family and it recites that 
parties 1 to 4 have amicably divided the same, 
Borne by metes andboundsand seme by ascertain¬ 
ment of definite shares as set forth in the 8che- 
dules. A reference to the schedules shows that the 
properties in Sch. (a) were allofced to party no. 1 


namely, Rangalai, those in Sch. (b) to party No. 2 . 
Basudev Prasad, sch. (o) to party No. 3, Kanhai. 
lal and in Sch. (d) to party No. 4 Chaturbhuj. 
Properties in Sch. (e) however were not parti- 
tioned by metes and bounds and it is stated in 
the partition-deed para. 6 as follows : 

“We the parties one to four shall own and possess 
the same with defined shares of four aDna 3 each and 
we will get them partitioned by metes and bounds in 
future whenever we or any of us parties 1 to 4 deem it 
convenient and possible and the parties 1 to 4 each 
remains liable for payment of rent, tax and other 
charges (one fourth each) with effeot from 9th Novem¬ 
ber 1942.” 

[5] The properties in Sch (e) are (l) Khas 
mahal rayati lands in the town of Cuttack on 
wbich stand yucca and kucliha structures with 
buildings and appurtenances. It is stated to be 
of the extent of 186 acres, out of an extent of 
796 acres appertaining to Khatian No- 1384 and 
allotted to the share of party No. 1 Rangalai 
Modi in the deed of family settlement dated 
5th September 1934 (i.e , as between Rangalai 
and his brothers). Item 2 in sch. (E) is 8-53 
acres of permanent lease-hold lands situated in 
Monza Byree with buildings, structures, ap¬ 
purtenances etc., commonly known as Swastika 
Rice Mills. Sohedule E also mentions lease¬ 
hold land under license no. 4 in summadi factor 
platform No. 3 of the total extent of 180.86 acres. 
But para. 7 of the partition-deed shows that ifc 
is not a joint family asset and that it has ac¬ 
cordingly been allotted to party No. l under 
the partition.deed and we are therefore not con¬ 
cerned with it. The main reason by the as. 
sessee has been refused an order under S. 25 A 
was the fact that the properties (other than 
summadi lease-hold) in sch. (e) have not been 
partitioned by metes and bounds between the 
members of the family. It may also be men¬ 
tioned that para. 9 of the partition-deed showe 
that the family cremation ground and the> 
garden attached to ifc, the gue9t*house at 
Manikghosh Bazar and the ancestral house 
at Ramgrah in Jaipur state will not be 
partitioned according to the wish of late Hari¬ 
ram Modi and his five sons. These items have 
apparently been treated as impartible by agree¬ 
ment not only between the members to this parti- 
tion deed, but presumably between the members 
of the original family of Hariram and hi3 sons. 

Ifc has not been suggested in the course of the 
income-tax proceedings that the fact that these 
items of property alone remain without partition 
is any ground for refusing to make an order under 
s. 25A. Now coming to the actual findings of 
the income-tax authorities, it would appear that 
the income-tax officer was inclined to think that 
as a fact no partition at all took place as alleged. 

On that ground he rejeoted the application* 
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of the aBBesaee for an order under S« 25A. The 
appellate Assistant Oommissioner and the In¬ 
come-tax Appellate Tribunal however have deci¬ 
ded against the assesses on the ground that the 
entire family assets have not been partitioned 
by metes and bounds. They were of the view 
that since there has not been a complete parti¬ 
tion of the entire joint family property, the joint 
family will be deemed to continue for purposes 
of income tax. They rely on the fact that the 
properties in S3h. (E) have not been partitioned 
by meteB and bounds. The only question there¬ 
fore is, if the partition of all the other items of 
family property as reoited in the partition-deed 
is genuine (and not a make-believe as the income- 
tax officer was inclined to think), the fact that 
the two items of property comprised in Sch. (e) 
have not'been partitioned by metes and bounds 
is enough to; disentitle the assesses to an order 
under 8. 25A. 

[6] It may be mentioned that though as a 1 , 
ready stated para. 6 of the partition-deed reoites 
that properties inrSch. (e) will be partitioned by 
metes and bounds in future whenever all or any 
of the parties deem it convenient or possible to 
do so, it is stated to us that item 1 in Sch. (e) 
is a plot on which the family house is situated 
and in which the various parties live in separate 
portions as a matter of family convenience, 
though there has been no partition by metes 
and bounds and also that item 2 in sch. (e) is a 
land on which the Swastika rice mill and its 
appurtenances stand and that it is an item of 
partnership asset according to the partnerehip- 
deed between the parties relating to this mill, 
expressly or by implication. These suggestions 
have not been investigated. 

[7] It is in the light of the facts and circum¬ 
stances above stated the question under reference 
has to be answered. Section 25 a (l) runs as follows: 

“Where, at the time of making an assessment under 
S. 23, it is claimed by or on .behalf of any member of 
a Hindu family hitherto assessed as undivided that a 
partition has taken place among the members of such 
latnily, the income-tax offioer shall make such inquiry 
thereinto as he may think fit and, if he i3 satisfied 
that the joint family property has been partitioned 
among the various members or groups of members in 
definite portions, he shall record an order to that effect.” 

(7l The effect of making su 2 h an order under 
sub-s. (l) is dealt with in sub-s. (2) which Fays 
that where such an order has been passed the 
income tax officer is to make an assessment of 
the income, as if no partition had taken place, 
but that each member of the family i9 to be 
liable for a share of the income-tax so assessed 
according to the portion of the joint family pro¬ 
perty allotted to him. Sub-section (3) further 
says that where euoh an order has not been 
passed, the family shall be deemed to continue 


as a Hindu undivided family for the purposes 
of the Act. 

[8] The interpretation of this section and its 
application to varying facts and circumstances 
ba 3 come up for notice in a number of deoided 
cases which it is unnecessary to recapitulate, as 
they have all been noticed exhaustively in the 
judgment of the Bombay High Court in Gordhan 
Das Mangal Das v. Commr. of Income-tax , 
A. I. R. (30) 1943 Bom. 116: (I. L. R. (1943) Bom. 
245). The question has turned on the interpreta¬ 
tion of the phrase, in 8. 25A (l). 

“If he is satisfied that the joint family property has 
been partitioned among the various members or groups 
of members in definite portions 

It may now be taken as fairly well-settled that 
the section does not apply to a case where there 
has been nothing more, between the members ol 
the family, than a division in status and a 
notional allotment of shares. It is fairly obvious 
that the phrase “partition in definite portions” 
has been used in the section to negative a c«tse 
of mere notional disruption in the joint family 
status anl a consequent division of interest or 
allotment of shares. It has also been rightly 
pointed out that the Act which is of all India ap- 
plication, would be inapplicable on the opposite 
construction to the case of a Dayabhaga joint 
Hindu family if what was contemplated was 
only a division in interest. On the other hand, 
it has been also held that while actual division 
of the properties is necessary, it is not necessary 
that every item of property irrespective of its 
nature or other relevant considerations should 
have been divided by metes and bounds. The 
case in Gordhan Das Mangal Das v. Commr . 
of Income-tax t A. I. R. (30) 1943 Bom. 116 : 
(l. L. R. (1943) Bom 245) construes the word 
“definite portions” as indicating physical divi- 
sion of the property. The learned Chief Justice, 
Beaumont C. J , says as follows : 

‘The expression division In definite portions’ will 
have to be oonstrued with regard to the nature of the 
property concerned. A business cannot be divided into 
parts in the same manner as a piece of land, division' 
may only be possible in the books, Special ca?e3 will 
have to be dealt with by the income-tax officer when 
they arise. If he come3 to the conclusion that, having 
regard to the nature of the property, what has been 
done amounts to a division in definite portions, he will 
record his finding under sub-s. (1), if he comes to the 
conclusion that it does not, then he will have to go on 
assessing the family under sub-s. (3)/’ 

In the same case Kania J. (as he then was), was 
also inclined to the view that the word 'portion* 
when read in conjunction with partition of joint- 
family property, would ordinarily mean a physi¬ 
cal division, and not a definition or ascertain¬ 
ment cf shares only and his Lordship adds : 

“The question is always, having regard to the con¬ 
text in each case what is the proper meaning to bo 
attached to the word portion.” 
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and ifc was pointed oat that “in the case of a 
business a, phj sical division by metes and bounds 
was not to be expected.” It may therefore be 
taken as settled on the authority of that decision 
which has been followed in subsequent cases that 
while a mere disruption of the joint family status 
and ascertainment of shares is not enough by 
itself; neither is ifc necessary in all cases that 
there should be a physical division by metes and 
bounds of each and every item of joint family 
property. It would follow 7 that the fact that some 
items of joint family property have not been 
divided by metes and bounds would not by itself 
be enough to take the case out of s 25A, if other, 
wise taking all the relevant facts and circum- 
3tances'into consideration, it is reasonable to say 
that "the joint family property has been parti¬ 
tioned among the various members thereof in 
definite portions.” Thi3 Bombay case and other 
subsequent cases to be noticed later have been 
taken by the income-tax authorities a 3 laying 
down a broad proposition that w T here some of 
the properties of the erstwhile joint family have 
remained without a division by mete3 and bounds 
and in that sense there has only been a partial 
partition of.the joint family property, S 25A would 
not be applicable. It is the correctness of this 
assumption with reference to the facts of the pre- 
sentcasethat requires to be more closely examined. 

[9 j When it is asserted that there has been 
only a partial partition in the family, it must 
be remembered that ifc may apply to two 
different sets of facts, viz., (l) the family may 
have divided between themselves some items 
only of the family property either by metes and 
bounds or by agreeing to hold them in definite 
shares bat in respect of the rest of the proper¬ 
ties, they may still coutinus as an undisrupted 
and undivided jiint Hindu family. (2) The 
family may be completely disrupted in status 
and may no longer bo a joint Hindu family in 
respect of family property, but some only of the 
properties of the family may have been divided 
between them by metes and bounds or in well- 
defined portions, but in respect of the other items 
they may for odg reason or another continue to 
hold them jointly not as undivided Hindu co¬ 
parceners, but as cosharer3 under the ordinary 
law with definite interests. In the first case, as 
pointed out by the Privy Council in Sunder 
Singh*?. Commr. of Incoma-tax, U. IS <£ C. P ., 
A. I. H. (29) 1942 P. C. 67 : (I. L. R. (1943) Kar. 
P. C. 132),. the joint family continues, but some 
items of the joint family property cease to be 
such and the application of s. 25A is not called 
for. As the Privy Conncil 3ays at p. 61 of A. I. R. 
(29) 1942 P. C. 57 : 

“Sectiou 25A has nothing to say about any Hindu 
•undivided family which continues its existenoe, never 


having been disrupted. Such a case is outside sub* 
s. (3) because it is not within the section at all. No 
sub-section is required to enable an undivided family 
which haB never broken up to continue. But it need 
not have the same assets or same income in each year 
and ifc can part with an item of its property to its in¬ 
dividual members if ifc takes the proper steps.” 

[ 10 ] With reference to the second set of facta 
formulated above as constituting a partial parti¬ 
tion different considerations arise. Ex hypothesi 
the family has become completely disrupted in 
status and there i3 no manager of the joint 
family against whom the assessment is to be- 
levied and no income of the joint family pro¬ 
perty is to be assessed, if the strict principles of 
Hindu law 7 were to be applied. It may there¬ 
fore follow that if the disruption has taken place 
in the course of the accounting year, a major 
or substantial portion of the income would 
escape assessment by virtue of S. 14, Income-tax 
Act. It may also happen that the Hindu law 
provision that there can be a notional disruption 
of a joint family without any substantial and 
physical separation of the property, may be 
fraudulently utilised by the family to escape 
assessment in respect of the higher slabs. Section 
25A, is accordingly intended to provide against 
these contingencies. Ifc provides against them by 
saying that for the purpose of income tax a 
partition of the undivided Hindu family is to 
be recognised only when the authorities are 
satisfied that the joint family property has been 
partitioned among the members “in definite 
portions” and that when such an order is passed, 
the income is to be assessed for the accounting 
year alone on the footing of the continuance of 
thiG family and that tbe liability is to be appor¬ 
tioned between th8 individual members, but that 
if no order to that effect is passed, the joint 
family is to be deemed to continue. 

[11] The further questions that arise are when 
some some properties only are partitioned in 
definite portions and others are not while the 
status of the family is completely disrupted, 
(l) is the joint family in such circumstances to 
be deemed to continue irrespective of any consi¬ 
deration as to the nature and quantum of the 
property remaining undivided and the reasons 
for such non-division and (2) if it is to be deemed 
undivided, is it to be so considered only in res¬ 
pect of the properties remaining undivided, or in 
respect of both the divided and undivided pro¬ 
perties. It is these questions that ari3e on this 
reference. 

[ 12 ] Some of the considerations relevant to a 
discussion of the above questions have been dealt 
with in three recent cases, Gurumurthi v. 
Commr . of Income tax, Madras , A. I. R. (31) 
1944 Mad. 368 : (I. L. R. (1945) Mad. 2l), Bansi- 
dhar v. Commr. of Income-tax, B. £ 0 A.IB. 
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(31) 1944 pat. 137 : (23 Pat. 68) and Waman 
Satwappa v. Gommr . of Income-tax , A. I. R. 
(33) 1946 Bom. 328 : (I. L. H. (1946) BOm. 745). 

In the Madras case it ha3 been broadly assumed 
that S. 25A will not apply to the case of a partial 
partition. The learned Chief Justice Bays a3 

follows: 

‘‘Partition means a completed partition. The fact 
that some assets are divided and others are left for 
division at a future date would not be a partition 
within the meaning of the section.” 

It has been pointed out in the later ca38 in 
Waman Satwappa v. Commissioner of Income- 
tax, A. I. R (33) 1946 Bom. 328 : (i. B. R. (1946) 
Bom. 745) that the above dicta in the Madras 
case are too broadly stated though as a decision 
in its fasts, the case may have been correctly 
decided. In Bansidkar v. Gommr. of Income- 
tax B & 0., A. I. R. (31) 1944 pat. 137 : (23 Pit. 
G3) the faot3 found were that the undivided 
tamily had become diaruptel and so far as the 
businesses of the family were concerned there 
has been a partition in deli aits portions to the 
extent that the nature of the properties permit¬ 
ted, but that substantial properties in the nature 
of house-properties and jote lands had not been 
partitioned. Thu 3 it was found that there wa3 no 
complete partition, but only a partial partition. 
It was held that the members of the a3363see s 
family in the circumstances mu3t be deemed to 
continue to form a joint Hindu family for the 
purpose of assessing them on that portion of the 
income, which is derivable only from those pro¬ 
perties which have nob been partitioned in deiii- 
nite portions i.e., other than the businesses. In 
Waman Sxtioxppa v. Commissioner of Income- 
tax, , A I R. (33) 1946 Bom. 328 : ((. L. R. (1916) 
Bom 745) the facts found were as follows: The 
members of the family decided in July 1941, to 
separate and make a partition of the family 
properties and assets. They completed the divi¬ 
sion of the family cash, jewellery, the businesses 
of the family on 30th July 1941, and thereafter 
the members separately carried on those busi¬ 
nesses which were assigned to their respective 
shares. It was also found a3 a fact that the im¬ 
movable properties belonging to the family were 
not allotted to individual members and shares 
thereunder were not specifically divided till 16th 
October 1941. The question that arose was whe¬ 
ther in those circumstances,the profits and gains 
of the several businesses for the period from 
30th July 1941 to 20th October 1941, have been 
rightly included in the total income of the 
Hindu undivided family represented by the 
applicant for the assessment year 1912-43. Though 
as a fact the family had become completely dis¬ 
rupted, it was assumed (and it wa3 not disputed) 
‘that the family must be deemed to continue 


joint by virtue of sub-9. (2) of S. 25A in reBpect 
of the immovable properties of the family which 
were not allotted to individual members until 
16th October 1941 and that the income therefrom 
wa 3 to be assessed on the footing of its being 
joint family income, and it was argued for the 
Income tax Commissioner that the effect of S. 25A 
was in such circumstances to enable the income- 
tax authorities to treat ths income from the 
divided properties also as joint family income 
for the year, Thi3 contention was expressly 
negatived. The position therefore recognised in 
both the above cases, namely, Banstdhar v. 
Commr . of Income-tax , B> & 0., A. I. R. (31) 
1944 Pat. 137 : (23 Pat. 68) and Waman Satw¬ 
appa v. Commissioner of Income tax, A. I. R. 
(33) 1946 Bom. 328 : (I. L. R. (1946) Bom. 745) 
is that in a case where the family has become 
disrupted according to substantive Hindu law, 
bub only some properties have been partitioned 
in definite portions and the others not, while the 
a 33 Q 3 see may not be entitled to a formal order 
under 8. 25A, it i3 only the income arising out 
of the undivided properties that is assessable as 
joint family income and on the footing of the 
joint family continuing. 

[13] These cases are authority for the position 
that in the case of complete disruption in 
status of joint family, followed up by only a 
partial partition of the family properties by 
metes and bounds or in definite portions, the 
joint family is to be deemed to continue only as 
ragards the properties remaining undivided, but 
that a 3 regards th9 property already divided, the 
income therefrom cannot be assessed as the 
j Dint family inoome. Following these cases it 
would be clear that any broad proposition to the 
effect that S. 25A does not recognise partial 
partition would be misleading and wido of the 
mark. It would be correct only in the sense 
that an asses3Ge would not be entitled to an 
order under 8. 25 A, but it would be incorrect if 
it is meant to say that the entire erstwhile 
joint family property is to bo treated as the 
property of the fictional joint family that mist 
be deemed to continue under sub-s. (3) of 8. 25A. 

[li] The further question that arises not so 
far been dealt with in any decided ca39, so far 
as I am aware, i3 this. Is the fictional joint 
family to bo deemed to continue in respect of 
the undivided properties and an order under 
9 . 25A to h3 refused if such undivided properties 
are comparatively small in relation to the entire 
family property and they have been left so 
undivided for bona fide and satisfactory rea¬ 
sons based either on practicability, convenience, 
or reasonable sentiment ? I am inclined to think 
that there is nothing in 3. 25A which compels 
such a construction. What the section requires 
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ag a condition precedent for an order thereunder 
ia that "the joint family property has been par¬ 
titioned among the various members thereof in 
definite portions.” While it may be that this 
condition would not b8 satisfied if a very sub¬ 
stantial portion of the joint family property re¬ 
mains undivided by partition in definite portions, 
there is no reason to assume that it is applicable 
only when each and every item of the family pro¬ 
perty without exception has been partitioned. It 
must be noticed that the section do93 not say that 
what hag to be found is the partition of the entire 
joint family property in definite portions. There 
jr no ground for importing to the phrase "joint 
family property” occurring in the section, the 
qualifying word “entire," nor to read the word 
“property" ag being properties. The phrase “joint 
family property" has reference not necessarily 
to each and every individual item thereof but to 
the group in a rather abstract sense. The joint 
family property “may well be considered as 
having been partitioned" notwithstanding that a 
few items thereof have been kept undivided. It 
is well-known that there may be circumstances 
in the case of a family partition which would 
justify certain items of the family property 
being left out of partition between the members 
of a family, who proceed to make a partition 
between themselves as final and as complete as 
the circumstances of the situation at the time 
reasonably permit. For instance, an item of 
property may not at the time be in the posses¬ 
sion of the family, an item of property may be 
required to be kept in the possession of one of 
the female members of the family for mainten¬ 
ance during her lifetime, to be divided between 
the members thereafter, an item of property in 
the nature of a family tru=t in which the mem. 
bers have rights, either of trusteeship or of bene¬ 
ficial enjoyment of the surplus may have to be 
kept joint as a matter of reasonable convenience. 
There may be family heirlooms, residential 
houses, cremation or burial grounds and the 
like, which as a matter of reasonable sentiment 
may be kept undivided. Thsre may conceivably 
be other circumstances justifying the keeping of 
some properties undivided by metes and bounds 
between the members without detracting from 
the bona fides of the partition as a complete 
separation and partition with reference to the 
circumstances of the family at the time. It may 
of course happen that some or all of such pro- 
pertie3 may not produce any income. There is 
no reason why on such facts, the fiction of the 
continuance of the joint family should be im¬ 
ported for income-tax purposes in respect of the 
divided properties and it has been correctly 
pointed out in the case in T Yavian Satwappa v. 
Commissioner of Income-tax, A. i. r. (33) 1946 
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Bom. 328 : (1. 1 1 . R. (1946) Bom. 745) that the 
application of that fiction to the divided proper¬ 
ties would be contrary to 8ub-s. (2) of s. 25A. Is 
it however necessary that the fiction should be 
imported to apply in respect of the un¬ 
divided properties where such undivided pro¬ 
perties are comparatively small in relation to 
totality of the family property and where in 
spite of their remaining undivided, it i3 reason¬ 
able to come to a fair conclusion taken as a 
whole or that the joint family property has been 
partitioned in definite portions ? Is it necessary 
that the assesses should be declined the benefit 
of an order under 8. 25A in his favour under 
those circumstances ? I am inclined to think 
that it would be unreasonable to construe 8. 25A 
to that effect and to continue to assess the group 
of members constituting the original joint family 
on the footing that they continue to be joint. My 
view therefore is that where the entire joint 
family has, in fact, become disrupted in status 
and where the properties of the family have 
been partitioned between the members thereof in 
definite portions, the assesses would be entitled 
to an order under 8. 25A (l), notwithstanding 
that some items of the family property which 
are comparatively small in proportion to the 
entire family assets and which produce only a! 
substantially small income in relation to the 
total income of the family properties, are kept 
undivided for solid and substantial reasons whe 
ther of practicability, convenience or reasonable 
sentiment nob affecting the general bona fide 
intention of becoming completely separated 
units for all purposes. 

[15] Since the income-tax authorities have 
disposed of the case on a mere general assump¬ 
tion that S. 25 V does not apply to the case of a 
partial partition, and since they have not investi¬ 
gated and considered the facts approaching the 
same from the point of view that has been 
elucidated above, the case will have to go baok 
to the Income-tax authorities for a proper 
investigation and elucidation of the relevant 
fact9 and a decision thereon in the light of tbis 
judgment. 

Ray C. J. — I agree. 

V.R.B. Order aczordingly. 
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Panigrahi J. 

Sada Panigrahi and another — Petitioners 
v. Raghunath Das—Opposite Party. 

Criminal Revn. No. 459 of 1949, D/- 17-3-1950, from 
order of Deputy Commissioner, Angul (Dhenkanalh 
D/- 27-5-1949. 

Penal Code (1860), Ss. 379 and 427 — Bona fide 
claim of right. 


Sada Panigrahi v. Raghunath Das 
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The complainant’s house encroached upon a tiny bit 
of land belonging to the accused. The parties had been 
in dispute regarding their boundary wall between their 
adjoining plots. The accused in the bona fide belief 
that the encroached portion belonged to them demoli¬ 
shed it and took away the materials: 

Held that in the absence of proof of criminal intent, 
however reprehensible or high-handed their action 
might have been, the accused could not be convicted 
under Ss. 379 aod 427. [Para 5] 

Annotation : (’46-Man,) Penal Code, Ss. 378 & 379, 

N 9; S 425, N 1. 

S. K. De — for Petitioners. 

B. N. Das— for Opposite Party. 

Order. — The petitioners have been con¬ 
victed under S3. 427 and 379, Penal Code and 
sentenced to pay a fine of Rs. 26 each on each 

count. 

[ 2 ] The case against the petitioners is that 
they pulled down the walls and part of the roof 
of the hou 3 e belonging to the complainant on 
2nd June 1948 and caused damage to the extent 
of Rs. 20 or more, and dishonestly removed the 
roofing materials. The undisputed facts that 
emerged from the evidence are, that the com- 
plainant and the petitioners own adjoining plots 
of land, namely, plot nos. 1933 and 1932 respec¬ 
tively; that Plot NO. 1933 belongs to the oom- 
plainant and there is a row of three rooms with 
a common roof on that plot that plot No. 1932 
belongs to the petitioners, and that the disputed 
house is partly within that plot bounded by 
A, B, C, D,E, F at 8 a? demarcated in the plan 
prepared by the mutation officer of Angul. The 
map shows that the complainant put up the 
house on a bit of land appertaining to plot No. 
1932 belonging to the petitioner. Another fact 
clearly established by the evidence is that this 
house is an old house belonging to the com¬ 
plainant and is his ancestral property. The 
house consists of three rooms admittedly stand¬ 
ing on plot No. 1933. Part of the disputed house, 
however, encroaches upon the land of the peti¬ 
tioner and has been standing thereon for a long 
time. 

[3] lb would appear that the petitioners pre¬ 
vented the complainant from repairing the wall 
on 20th January 1948, which led to the institu¬ 
tion of a criminal case against them. In that 
oase they were convicted and fined by the trial 
Court on 28th May 1948 but were acquitted by 
the appellate Court on 6th July 1948 on the 
ground that the evidence of possession of the 
complainant in respect of the demolished wall 
was unsatisfactory and that the accused had 
acted under a bona fide claim of right. The pre¬ 
sent occurrence took place on 2nd June 1948 
when the petitioners demolished 6/8ths of a 
room, pulled out the roof appertaining to that 
portion and carried away the materials. On 
these facts the trial Court held that the peti¬ 


tioners acted in a high-handed manner and 
committed offences of mischief and theft. 

[ 4 ] It is beyond dispute that the wall in res¬ 
pect of which the previous quarrel took place 
between the parties was one of the walls of the 
very roof which has now been demolished. It is 
also clear from the evidence of P. W. 1 that at 
the time the petitioners demolished the roof they 
pleaded that they had a right to that portion of 
the house as it stood on plot belonging to them. 
It appears to me, therefore, that although the 
house was actually put up by the complainant a 
ancestors, it actually encroached upon a tiny bit 
of land belonging to the petitioners. The com¬ 
plainant also avers that he has himself lo9t 
possession of a small portion of land to the 
north of his plot, which ha3 been in the occupa¬ 
tion of the petitioners for the last three years. 
It appears to me, therefore, that the parties have 
been in dispute regarding the boundary wall 
between their adjoining plots for some appreci¬ 
able time prior to the occurrence. The question 
therefore, is whether the petitioners can success¬ 
fully claim a bona fide right and be entitled to 
an acquittal. 

[ 5 ] It is urged for the prosecution that hav¬ 
ing regard to the long possession of the com¬ 
plainant and the undisputed ownership of the 
house, the accused acted in a high-handed 
manner in taking the law into their own hands 
and demolishing the roof. While I agree that 
the action of the petitioners was certainly high 
handed, that act is nevertheless not incompar¬ 
able with their intention not to cause any mis¬ 
chief to the complainant, but only to establish 
what they believed to be their right however 
ill-founded or misconceived. What the criminal 
Court has to ascertain is not whether the act of 
the accused has resulted in any los3 to the com¬ 
plainant but whether the necessary mens rea 
was responsible for the accused’s committing 
the act. In view of the fact that the parties have 
been quarreling over the boundary line for a 
long time, it would not be safe to dismiss the 
contention raised on their (petitioners ) behalf 
that they acted under a bona fide belief that 
portion of the house which abutted on their plot 
belonged to them only. While, therefore, I am 
inclined to accept the complainant’s version that 
the materials of the demolished portions are his, 
I am bound to give the benefit of doubt to the 
petitioners so far as the offence of mischief and 
theft is concerned and absolve them of any 
criminal intent; however reprehensible or high¬ 
handed their action might have been. It will be 
open to the complainant to recover the value of 
the materials alleged to have been carried away 
by the petitioners through the proper Court, and 
also, if so advised establish his right to remain 
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in occupation of the disputed portion of the 
holding by reason of his long possession by tak- 
ing action in a civil Court. 

[6] The conviction and sentence of fine im¬ 
posed on the petitioners are set aside, and this 
revision is allowed. 

K B. Conviction and sentence set aside . 


A. I. R. (37) 1950 Orissa 193 [C. N. 32.] 
Ray C. J. and Jagannadhadas J. 

Debendranath Mitira — Plaintiff — Appel- 
lant v. Gcurisanlcar Sankhanaria and others 
— Defendants — Respondents . 

A. F. A. D. No. 30 of 1946, D/- 21-11-1949, from 
decision of Sub*J., Cuttack, D/- 25-10-1945. 

(a) Bihar and Orissa Public Demands Recovery 
Act (IV [4] of 1914), Ss. 7 and 52 —Death of certi¬ 
ficate debtor after notice under S. 7 —Substitution. 

"Where eomo of the certificate debtors die subsequent 
to service of notice under S. 7 but before the certificate 
has been fully satisfied, it is essential under S. 52 that 
their legal representatives should be substituted. 

[Para 

(b) Bihar and Orissa Public Demands Recovery 
Act (IV [4] of 1914), S. 26—Certificate proceedings 
—Doctrine of representation—Applicability. 

The doctrine of representation which obtains in the 
case of proceedings of rent suits and rent decree exe¬ 
cutions also apply to certificate proceedings. In order to 
hold that one represents another, some relationship 
between them must be established which will create a 
right to represent and right to be represented. This 
may happen when there Is a joint family to whom the 
tenancy belongs and the manager of the family is on 
record or this may also happen if several tenants while 
having common ownership and possession allow them¬ 
selves to be represented beforo the landlord in respeot 
of the holding by only some of them. [Para 4] 

Where the entire body of recorded tenants are not 
represented in the certificate proceedings consummating 
in the sale the holding will not pass to the purchaser 
but only the right, title and interest of the certificito 
debtor at the time of sale. [Paras 16, 17] 

(c) Bihar and Orissa Public Demands Recovery 
Act (IV [4] of 1914), S. 26 (3) — Orissa Tenancy Act 
(II [2] of 1913), S. 212—Scope — Khasmahal home¬ 
stead tenancy — Applicability. 

Section 26 (3), Public Demands Recovery Act, refers 
to the area in which Chap. XVII, Orissa Tenancy Act, is 
in force as its coverage. S. 26 (3) will operate In cases 
of tenancies to which S 212. would apply. The two 
sectione are complementary. [Paras 7 and 10] 

Section 26 (3), Bibar and‘Orissa Public Demands 
Recovery Act, can have no application to a certificate 
sale of khasmahal homestead tenancy to which the 
provisions of the Orissa Tenancy Act do not apply. 

[Para 9] 

The rent reserved of such a tenancy has nowhere 
been declared to be the first charge. In'providing that 
S. 26 (3) would apply in area where S. 212, Orissa 
Tenancy Act, is in force, the Legislature cannot be 
predicated to have other meaning but to indicate that 
the incidents of the concerned tenancies shall he same 
or similar, one of such incidents being that the rent 
payable is the first charge. [Para 9] 

(Certain concepts inherent in S. 26 (3) which are 
fully irreconcilable with the incidents of khasmahal 
homestead tenancies pointed out.) [Para 13, 15] 


R. N. Sinha — for Appellant. 

S. K. De — for Respondents. 

Ray C. J. — This is a plaintiffs appeal in a 
suit for partition of plot No. 763, Khata No. 360 
bearing an area 190 in the town of CJuttack. The 
plaintiff claims eight annas interest by virtue of 
hiB purchase. The Khasmahal is the landlord and 
the interest of the tenant is shown as Paiadari 
with an annual rent payable. The terms and 
conditions of th9 tenancy are incorporated in 
periodical leases and kabuliyats which are re¬ 
newed from time to time. In the Khatian papers, 
Ohowdhuri Ramahari Das and Ohowdhury Jaya- 
hari Das and several other Chowdhuries (all 
members of Bhingarpur Chowdhury family) 
stand recorded. It ig not controverted that in 
partition Suit No. 69 of 1924 of the Court of the 
Subordinate Judge of Cuttack, the lands, in 
dispute, were allotted to the shares of Chowdhury 
Ramahari and Chowdhury Jayahari, each hav¬ 
ing eight annas share therein. Jaihari’a interest 
v/as sold in execution of a money decree in the 
Court of the Second Munsif of Cuttack in Exe- 
cufcion Case no. 991/36 and it was purchased on 
17th March 1937 by one K. C. Mohanty (vide 
Ex. 3). The said Krishna Chandra Mohanty sold 
his purchased right to the plaintiff on 28 (h 
August 1939. The plaintiff got himself substituted 
in the place of K. C. Mohanty in the Execution 
Court in order to get a delivery of possession. 
Eventually, he got it on 12th October 1239, the 
plaintiff has got himself recorded in the muta¬ 
tion papers maintained by the Khasmahal on 
13th May 1940. This narration of events will 
make it clear that as between himself and the 
Khasmahal (landlord), he has completed hie 
title and has got it acknowledged. 

[2] In the meantime, however, the entire 
lands have been sold in execution of a certificate 
debt of arrear of rent due in respect of the lands 
and defendant 3 has become the auction-pur- 
chaser on 16th March 1940 (vide Ex. 0, sale 
certificate). Defendants 1 and 2 have purchased 
(we do nob know when) the remaining share of 
Ramhari by appropriate transfer. 

[3] Tb9 certificate proceedings were started 
with the filling of a certificate on 22nd Septem¬ 
ber 1939 for realisation of the Khasmahal rent 
due in respect of the tenancy as against the 
entire body of tho recorded tenants, the members 
of Bhingarpur Chowdhury family including 
Chowdhury Ramahari Das and Chowdhury Jai- 
bari Das who, it is said, got the entire iand3 in 
their share in partition suit, already referred to. 
Notice was taken out against the certificate 
debtor under S. 7, Bihar and Orissa Public 
Demands Recovery Act, 1914. It was served on 
all except certificate debtors nos. 1, 12 , 18 and 20 , 
who were reported dead, on 1st November 1938. 
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The certificate officer direoted notice under 
8:62, Public Demands Recovery Aot, to be issued. 
That section prescribes the procedure that on 
the death of a certificate debtor, a notice should 
be served under 8. 52, and that being done, any 
further notice under S. 7 is not required. The 
latter part of S. 62 (l) proceeds to say : 

“52(1) .and the provisions 

of this Act shall apply.as If such notice were 

a notice under S. 7.” 

[4] It appears from the order sheet of the 
certificate officer dated 18th January 1939 that 
notice under 8. 52 was duly served, no objection 
filed and distress processes for attachment of 
movables of the certificate debtor were issued 
to the certificate officer, Puri, in which district 
the certificate debtors usually used to reside, 
returnable by 28 th January 1939. The proceeding 
wa 3 adjourned on several dates till the certificate 
officer of Puri, in his letter No. 8789 dated 31st 
July 1939 stated that the distress warrant was 
returned unexecuted as the certificate debtor did 
not allow the peon to attaoh the movables on 
the ground that the property under certificate 
had long been sold. Thereupon, the certificate 
officer directed the Requisitioning Officer to 
supply property list. In usual course the Re. 
quisiticning Officer supplied the list of the pro. 
perties for the purpose of sale. Thereafter, 
notice under R. 25 of seh. 2 was directed to be 
issued. Sale proclamation was served on some 
of the certificate debtors and on the legal repre- 
sentatives of certain others who had died in the 
meantime and whose legal representatives had 
not been substituted in the manner prescribed 
under 8. 62, Public Demands Recovery Act, but 
was never served on one Brajabandhu Das who 
was reported to have left for Satyabadi P. S. 
and whose actual address was not supplied. On 
a date subsequent thereto, fresh notice under 

R. 25 was issued through Khasmahal and this 
notice was reported to have been served on 16th 
January 1940. About the circumstance that some 
of the certificate debtors’ legal representatives 
were not substituted in the record in the manner 
provided by 8. 52, Mr. De contended that as the 
death of some of them occurred after service of 

S. 7 notice, substitution was not vitally necessary 
and their legal representatives shall be deemed 
for all practical purposes to have been repre¬ 
sented by those already on record. The simple 
[answer to this is that this contention is against 
8. 52. The section opens with the words ‘ where 
a certificate debtor dies before the certificate 
has been fully satisfied.” Under the circum. 
stances, the need for substitution is emphasised 
under the procedure even if they had died sub- 
sequent to the service of S. 7 notioe. A question 
naturally arises whether the said representatives 


shall be taken to have been represented by the 
others already on record. It is not that the 
principle of representation does not apply to 
certificate proceedings. On the authority of the 
case of j Kameswar Singh v. Ishioari Prasad 
Singh , A.I.R. (27) 1940 pat. 692 : (189 i. C. 114), 
it can be predicated that the doctrine of repre- 
sentafcion which obtains in the case of proceed¬ 
ings of rent suits and rent decree executions 
also apply to certificate proceedings. In order to 
hold that one represents another, some relation¬ 
ship between them must be established which 
will create a right to represent and right to be 
represented. This may happen when there is a 
joint family to whom the tenancy belongs and 
the manager of the family is on record or this 
may also happen if several tenants while having 
common ownership and possession allow thera-j 
selves to be represented before the landlord in 
respect of the holding by only some of them, 
Neither of these conditions is present here. Since 
1926, that is, the year of partition suit, already 
referred to, the family is separate, and it is said 
that these properties fell to the share of Jaihari 
and Ramhari. Under the circumstances, by 
family relationship it cannot be said that either 
Jaihari or Ramhari or other members of the 
family would represent the remainder in respect 
of these properties. This partition, however, was 
not brought to the notice of the landlord 
(Khasmahal) not recognised by him. Under the 
circumstances, none but the recorded tenants 
would represent the holding in the landlord’s 
dealings with it including the suits or proceed¬ 
ings for recovery of arrears of rent. It i3 no¬ 
where submitted in the Courts below that on the 
death of the certificate debtors their legal re¬ 
presentatives allowed themselves by any conduct 
of theirs to be represented by others who were 
surviving. Under the circumstances, the prin¬ 
ciple of representation cannot be held to have 
applied to this case. The result is that the dis¬ 
puted properties were sold not in presence of the 
persons who represented the holding in relation 
to the landlord. I shall discuss its bearing on 
the question at issue presently. 

[5] After the sale was completed, the plaintiff 
filed an application under S. 29 of the Act 
(B. & 0. P. D. Recovery) for setting aside the 
sale on the ground of irregularity employed in 
the conduofc of the sale and consequential injury 
flowing therefrom. The Court, in his order 
dealing with the merits of that application, 
came to a certain findings which, in my judg¬ 
ment, ought to have vitiated the sale. He came 
to the finding that it had not been established 
before him that S. 7 notice had, in fact, boon 
served. He ruled out this irregularity (to use 
hia own words)—though in my view non-service 
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of such notice is an irregularity—holding that 
this was not material in a proceeding under 
S. 29, Public Demands Recovery Act. He also 
came to the finding that the property had been 
sold for very low price but he justified it saying 
that the certificate debtors had no saleable 
interest in the property at the time of the sale 
and that it may be the reason for the low price. 
However, he ultimately rejected the petition and 
so did the appellate Court. The auction-pur¬ 
chaser got delivery of possession through Court. 
The plaintill wa3 then constrained to institute 
the suit, dhe contention that has been very 
vigorously put by Mr. Da, the learned counsel 
for the de f endants respondents, i 9 that the 
earlier purchase of the plaintiff will not avail 
inasmuch as this is a case governed by s. 2G (3), 
Public Demands Recovery Act and the holding 
as such, passed to defendant 3 who purchased 
at an auction sale held in execution of a decree 
lor rent due in respect of the holding in dis¬ 
pute. This contention, at the first instance, seems 
to be very attractive. I shall demonstrate that 
it is unsouud. Sub-section (3) of 8. 2 G reads: 

“Notwithstanding anything contained in sub s. (1) 
in areas in which Chap. 1 I, Bengal Tenancy Act, 
1885, cr Chap. 16, Orissa Tenancy Act, 1913, is in 
force, where a tenure or holding is sold in execution 
of a certificate for arrears of rent due in respect 
thereof, the tenure or holding shall, subject jo the 
provisions of S. 22 and S. 26 of the 3ald Acts, respec¬ 
tively, pass to the purcharer subject to the interests 
defined in the said chapters as protected interests, 
but with power to annul the interests defined in the 
said chapters as incumbrances.” 

[6l Bihar and Orissa Public Demands Re- * 
covery Act is of the year 1914. The Orissa 
Tenancy Act is of the year 1913. Like all other 
Tenancy Acts, it has provided that rents due 
sn respect of certain specified tenancies and 
holdings (as enumerated in S. 74, 0. T. Act) 
constitute a first charge on them. Section 212 , 
Orissa Tenancy Act, provides that the tenancy 
or holding sold in execution of a decree for 
recovery of rent due in respect thereof passes 
to the purchaser free of all incumbrances but 
subject to protected interests and some regis¬ 
tered incumbrances defined and specified in that 
behalf. The section, before passage of the Public 
Demands Recovery Act, stood without the 
amendments later introduced to wit, S. 212 (1) 
(c). The amendments were brought about through 
s. 69, Public Demands Recovery Act (Bihar and 
Orissa) in order to bring certain provisions in 
both the Acts into accord with each other. 
Before this amendment in S. 212 , however, 
Chap. 15 in its pre-amended form found place in 
the Orissa Tenancy Act. This chapter dealt with 
and wa3 headed a3 "Summary procedure for the 
recovery of rents under the Bengal Public 
Demands Recovery Act, 1895.” According to 


this, Provincial Government could empower the 
landlord in whose estate record of rights had 
been published, to send requisition for recovery 
of arrears of rent by summary certificate pro¬ 
cedure to the certificate officer who, after making 
certain preliminary enquiries, would sign and 
issue a certificate. But for these amendments 
in s. 212, and but for sub-s. (3), Public Demands 
Recovery Act, any execution sale held in enforce¬ 
ment of the certificate for rent should convey 
merely the right, title and interest of the certifi¬ 
cate debtor at the time oven though the pro¬ 
perties be specified a3 the subject of sale. While 
according to S. 212, Orissa Tenancy Act, in its 
pre-amendment state, the sole landlord or the 
entire body of the landlords or even the co-sharer- 
landlord, who frames his suit for rent in a 
specified manner, can obtain rent decree in 
execution whereof the holding or the tenancy 
would pass. This sort of sale conveying the 
holding or tenure is of much greater efficacy for 
purposes of speedy and sure realisation of rent 
than the sale in a certificate proceeding of the 
right, title and interest of the tenant. In the 
former case, unauthorised alienations, mort¬ 
gages and other kinds of incumbrances will not 
hold good against the title of the purchaser 
while in the latter, the purchaser may purchase 
shadowy nothing besides endless litigations (sic). 
In order to remove this anomaly, sub-s. (3) of 
8. 26 as well as the aforesaid amendments in 
the text of 3. 212 and similar amendments both 
of the Bengal Tonanoy Act and Chhota Nagpur 
Tenancy Act were brought in S. 69, Bihar and 

Orissa Public Demands Recovery Act reads: 

_“G9. Chapter 13-A and Ss. 153-B, 167, 171 and 
172, Bengal Tenancy Act, 1885, Chap. 15 and Ss. 212, 
221. 225 and 226, Orissa Tenancy Act, 1913, and 
Ss. 244 and 248, Chhota Nagpur Tenancy Act, 1908, 
are amended in the manner and to the extent shown 
in Sob. 3.” 

And in Sch. 3, as ordained by this section, the 
amendments of 8. 212 have been mentioned. 

[7l Mr. De’s contention is that sub*s. (3) of 
S. 26 was introduced in order to give benefit of 
first charge to all landlords irrespective of the 
tenancies being agricultural or otherwise and 
being governed or not by the Orissa Tenancy 
Act. He would, in other words, contend that 
sub-s. (3) of 8. 26 would apply to homestead and 
other tenancies which are governed by Transfer 
of Property Act. It i3. no doubt, true that some 
homestead tenancies like the chandana hold¬ 
ings and agriculturalists homesteads have been 
brought into the purview of Orissa Tenancy Act. 
This, one of many other innovations in the 
Tenancy Act, has effected some improvement 
upon the Bengal Tenancy Act and Act x [lol of 
1869 which were the laws of landlord and tenant 
governing formerly the agrarian relationships 
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in Orissa. The language of S. 26 (3) considered 
in the light of the historical coincidence, will 
ake it plain that it will operate in cases of 
tenancies to which s. 219 would apply. On the 
Strength of the Patna decision, already quoted, 
Mr. Da wanted to argue relying upon an 
observation not material for the purpose of that 
case of Wort J., that sub-s. (3) of 8. 26 applied 
to all cases, without difcrimination, occurring 
in certain areas or districts in which the seotion 
of the Bengal Tenancy Act corresponding to 
S. 212, Orissa Tenancy Act, was in force. The 
learned Judge has not amplified the argument 
nor has he made his meaning otherwise clear. 
The observation is not apposite to the f*ct3 of 
the present case. The sub-seotion refers to 
he area in which Chap. XVI, Orissa Tenancy 
Act, is in force as its coverage. The word 
’area’ may be construed in a wider or a nar¬ 
rower sense. I need not enter into that contro. 
versy in case. 

[8l It is then contended by Mr. Da that as 
Orissa Tenancy Aot, as a whole, applies to the 
town of Outtack.S. 2G (3), independently of 8. 212 
Orissa Tenancy Act, would apply to the certifi¬ 
cate sale of Khasmahal homestead tenancies of 
the town, In short his contention is that the 
two eections are mutually exclusive. 

[Ol But there are certain features present in 
the specified conditions of applicability of the 
aub-section which propel us to hold that the 
aub-seotion cannot have any application to 
tenancies, which do not come within the pur¬ 
view of ‘holdings or tenures' of Orissa Tenancy 
Act on which s. 2 L 2 oouli operate bat for the 
rent dues in respect thereof being public de- 
mauds. The genesis of the rule ‘that in rent 
deoree execution sale, a tenure or holding shall 
pass’ is that rent duo in respect thereof is the ‘first 
oharge' on it. This charge is enforced by obtain- 
ment of ‘a rent decree or' or ‘certificate* 
in the manner provided in chap, xvi of the 
Orissa Tenancy Act, and only when the land¬ 
lord elects to proceed against the concerned 
tenure or holding in strict conformity with the 
procedure of that chapter. To a Kbasmahal 
homestead tenancy, the provisions of Ociesa 
renancy Aot do not apply. The rent re¬ 
served ot such a tenancy has nowhere been 
declared to be the first charge. In providing 
that 3. 26 (3) would apply in area where S. 212, 
Orissa Tenancy Act, is in force, the legislature 
cannot be predicated to have other meaning 
but to indicate that the incident of the concern¬ 
ed tenancies shall be same or similar, one of 
suoh incident being that the rent payable i 3 the 
first charge. 

[ 10 ] It should be noted that 8 . 26 ( 3 ), Public 

’Demands Recovery Act, and B. 212, Oris 3 a 
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Tenancy Aot, are complementary. Section 212 
deals with the scope of sale in execution of certifi¬ 
cates issued for recovery of rent on the requisi¬ 
tion of a landlord other than the Government 
under chap. XV of Orissa Tenancy Act, (vide 
S. 212 ) while 8. 26 (3), Public Demands Recovery 
Act, deals with certificates issued for recovery 
of rents of holdings and tenures which are 
public demands as defined in S. 3 (6) and 
enumerated in Sib. 1 of the said Act, item 3 7 
and 8. If 8. 26 (3) were not there, the remedies 
for realisation by certificate procedure of rents 
due in respect of holdings or tenures within the 
meaning of Orissa Tenancy Act, to the collec¬ 
tor, or to the Court of Wards or the Revenue 
Authorities in charge of or managing on behalf 
of a private individual, would suffer from in- 
efficacy, as sales held under the Public Demands 
Recovery Act would pas3 merely right, title and 
interest of the judgment-debtor as remedy by 
suit is not available to them. That the Public 
Demands Recovery Act consolidates the law 
relating to recovery of public demand has, in 
this connection, to be borne in mind. 

[ll] The effect produced in the working of 
sub-s. (3) of S. 26 is the same as if the certifi. 
cated rent dues were a first charge on the hold¬ 
ing or tenure concerned. This should be con¬ 
trasted with the provisions of S. 8, Publio 
Demands Recovery Act. According to it, from 
and after the service of notice of any certificate 
under S. 7 upon a certificate debtor, the amount 
duo in respect of such certificate ehall be a 
oharge upon such property to which every 
other charge created subsequently to the service 
of the said notice shall be postponed. Suoh 
property means ‘any immovable property* in 
the district of any revenue-paying estate borne 
on the revenue roll of the district or any inte. 
rest in suoh property in the district in which 
the certificate is filed if the Legislature intend¬ 
ed that the rent dues of any class of tenancies 
outside the ambits of the agrarian law of land¬ 
lord and tenant in the country’ it should .have 
specifically and clearly provided for it (sic). 
It would be against the skill and policy of legis¬ 
lative penmanship to incorpora:e without ex¬ 
press words in that behalf provisions that would 
be liable to be misinterpreted by production 
of sharp contrast resulting in inconsistency. 
Every Act should be interpreted in a manner 
congenial to production of harmony and con¬ 
sistency amongst its various provisions. The 
sub-section, under interpretation does not aim 
at either supplementing or adding'to the substan¬ 
tive law governing the incidents of Kbasmahal 
tenancies of the kind and the respective rights 
and liabilities of the Kbasmahal (landlord) and 
ifc3 tenants. 
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[12] The circumstances that S. 26 (3) was usher¬ 
ed in contempo 1 anecusly with the amendment 
of chap. XV, Orissa Tenancy Act, cannot be 
Slightly passed over. By the amendment, the 
words “other than Government” were inserted 
after the words ‘any landlord’ in S. 211 of chap. 
XV, Oiissa Tenancy Act. This detraction from 
the more efficacious remedy for realisation 
of rents of holdings and tenures of which 
the Government wa3 the landlord, effected by 
th9 amendment, was made good by addition 
of sub-section (3) to 3. 26, Pablio Demands, Re¬ 
covery Act. 

[13] I shall now advert to certain concepts 
inherent in the sub-section which are fully 
irreconcilable with the incidents of Khasmahal 
homestead tenancies. The sub-section discri¬ 
minates between holding and tenure. This 
discrimination is compatible only with the clas¬ 
sification of the landed interest of the tenantry 
in the Orissa Tt nancy Act. The classifica¬ 
tion in Khasmahal tenancies are patadari. 
(lessee), Dar-pafadari (sub lessee) aud Dar-Dar- 
patadari (sub-lessee). Conception of a tenure is 
foreign to the hierarchy of tenancies with Khas¬ 
mahal as the supreme landlord of non- agricultural 
landed interests. 

[Ill Next, the sub-section makes the sale 
subject to the provisions of 9- 26, Orissa Ten- 
atcy Act. The section, broadly speaking, deals 
with merger of occupancy right when acquired 
by proprietc r and matters analogous thereto. The 
section textually is inapplicable to the tenan¬ 
cies with which we are concerned in this case. 
Such tenants are, by the very term of their 
induction, liable to ejectment at the option of 
the proprietor (Khasmahal) a l ability inconsistent 
with acquisition of occupancy right. Without 
such acquisition application of 3. 26, Oi33a 
Tenancy Act is inconceivable. 

[16] The section further provides that the 
sale shall be subject to protected interests, regis¬ 
tered and notified incumbrances as defined in 
the Orissa Tenancy Aot. These are fundamen¬ 
tally interests or incumbrances carved out or 
created in respect of either occupancy holdings 
or tenures within the meaning of the Orissa 
Tenancy Act. As such, they are incompatible with 
the incidents of town Khasmahal tenancies. 

[16] As I ha^e already indicated the entire 
body of recorded tenants were not represented 
in the certificate proceedings consummating iu the 
'sale and without such representation it would 
amount to revolutioning the fundamental idea 
that no tenancy or holding passes without the 
entire body of the recorded ttnants being repre¬ 
sented in the sale proceedings. 

[17] In these circumstances. I find it difficult 
to accede to the contention advanced by Mr. 
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De. The defendants, therefore.purchased merely 
right, title and interest of the certificate debtors 
at the time of sale. As they had no such at the 
time, the plaintiff’s earlier purchase should pre¬ 
vail. 

[18] In the result, the appeal i3 allowed, the 
decision of the learned Court of Appeal below 
is reversed and the suit i3 decreed with costa 
throughout. 

[io] Jagnnnadhadas J, —I agree. 

K.s. Appeal allowed. 

A. I. R. (37) 1930 Orissa 202 [G. N. 33.] 
Jagannadhadas and Panigbahi JJ. 

Behera Tanti — Accused — Appellant v. 
The State. 

Criminal Appeal No. ICO of 1919, D/ 20-4 1950, 
from order of S. J , Sundergarh-Sambalpur, D/- 
14-9-1949. 

(a) Evidence Act (1872), S. 24 — Concession, what 
is—Criminal P. C. (1693), S. 164. 

A confession in order to be admissible under the 
Evidence Act must either, in terms, admit the offence 
or, at any rate, substantially all the fact9 which consti¬ 
tute the offence. An admission of a gravely incrimi¬ 
nating fact, even a conclusively incriminating faot, is 
not of itself a confession, e. g., an admission that the 
accused is the owner of and was in recent possession of 
the knife which caused the death is not enough. 

[Para 3] 

Annotation : (’46-Man ) Evidence Act, S. 24, N. 2 ; 

(’49-Corn.) Cr. P. C., S. 164. N. 7, Pt. 9. 

(b) Evidence Act (1872), S. 33—Scope— Evidence 
of witness before committing Magistrate’s Court — 
Admissibility in Sessions Court. 

Section 33 must be strictly applied and the circum* 
stan?es mentioned therein must be strictly proved 
before a depos'tion can be accepted aa evidence against 
the acoused. [Para 4] 

Hence, the evidence of a witness before a Committing 
Magistrate’s Court cannot be admitted before the Ses¬ 
sions Court when it is not proved that the witness is 
unable to attend. [Para 4) 

Annotation : (’46 Man.) Evidence Act, S. 33, N. 1» 

Sec also (’49-Com.) Cr. P. C., S. 268. N. 6, 7. 

G. ■Jena — for Appellant. 

73 37. Patnik — for the State. 

Panigrahi J. — The appdlanf; Behera Tanti 
was charged with the offence of having com¬ 
mitted the murder of his wife by severing her 
head from the body with a ‘Falsia’. He has been 
convicted by the Sessions Judge, Sundergarh- 
Sambalpur under s. 302, Penal Code, and sen¬ 
tenced to transportation for life. 

[5] The evidence against the appellant con¬ 
sists of a confessional statement alleged to have 
been made by him — which is marked Ex. 4 — but 
which was subsequently retracted, the oral evi¬ 
dence of P. W3. 3 to 5 and the circumstantial 
evidence relating to his conduct after the occur¬ 
rence. 

[3] So far as Ex. 4 is concerned, the appellant 
appears to have stated therein that there was 
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an altercation between him and his wife, but 
that he did not know what he did with her 
though he saw his knife stained with blood. He 
therefore ran to the police station where he rea¬ 
lised that he had killed his wife. The appellant 
went to the police station himself, taking the 
Falsia with him and there the Sub-Inspector of 
police seized the weapon as well his clothes sus¬ 
pected to have been stained with blood. This 
statement of the appellant, recorded by a Magis¬ 
trate under 8. 164, Criminal P. G., was subse¬ 
quently retraoted at the Court where he 
categorically denied having killed his wife. His 
statement before the Court was that he did not 
know how his wife had been killed and that 
when he came home and saw the body of the 
deceased he ran to the police station and pro¬ 
duced the “Falsia”. It is argued by learned 
counsel appearing for the State that the appel¬ 
lant’s statement amounts to an admission of bis 
guilt firstly because the appellant says that he 
found the knife to have contained stains of blood 
on it and secondly because of his statement that 
Boon thereafter he realized that he had killed his 
wife. We are unable to accede to this contention 
because his statement purports to convey what 
appears to have been an impression created iu 
his mind regarding the occurrence, and cannot 
amount to a categorical admieeion that he had 
actually killed the deceased. As has been ob. 
served by the Judicial Committee in Pakala 
Narayinaswami v. Emperor , A. i. R. (26) 1339 
P. C. 47 : (40 cr. L. j. 364), a confession in order 
to be admissible under the Evidence Act must 
either in terms, admit the offence, or at any 
rate substantially all the facts which constitute 
the offence. An admission of a gravely incrimi- 
nating fact, even a conclusively incriminating 
fact, is not of itself a confession, e. g , an admis¬ 
sion that the accused is the owner of and was in 
recent possession of the knife which caused the 
death is not enough. (After discussing the evi¬ 
dence of child witnesses P. Ws. 3 to 5 the judg¬ 
ment proceeded as follows :) 

[ 4 ] Iq addition to the above witnesses, the 
deposition of Gunna another girl of 12 years of 
age, which had been recorded by the committing 
Magistrate, wa3 tendered in evidence in the 
sessions trial under s. 33, Evidence Act. Prose¬ 
cution witness 1 , the fathor of the appellant 
deposed at the sessions trial that Gunna was at 
that time at Midnaporo. No effort appears to 
have been made to procure her nor is it in evi¬ 
dence that she was otherwise unable to attend, 
[n these circumstances Gunna’s evidence ten¬ 
dered before the Committing Magistrate cannot 
be admitted as evidence under s. 33. Seotion 33 

1 

must be strictly applied and the circumstances 
mentioned therein must be strictly proved before 


a deposition can be acoepted as evidence against 
the ac3used. We are not satisfied that the condi¬ 
tions mentioned in 8 . 33, Evidence Act, have 
been proved to have existed in this case, in order 
to justify the admission of Gunna’s deposition 
as evidence against the appellant. Thus there 
is no reliable evidence at all against the appel¬ 
lant to bring home the guilt to him. 

[ 5 ] The circumstantial evidence against the 
appellant is that he produced a ‘Falsia* at the 
police station (M. 0 . 1) and that his doth had 
been found stained with blood. But unfortu¬ 
nately, for reasons left unexplained, these blood 
stains were not subjected to any chemical ana. 
lysis and it has not been established that the 
stains were of the deceased’s blood or that they 
were of human origin. 

[6l It is no doubt clearly established that the 
deceased met with her death by violent means 
as the medical evidence indisputably shows, but 
in view of the lacuna in the evidence the con¬ 
nection of the appellant with the death has not 
been made out to our satisfaction. In these cir¬ 
cumstances we have no option but to give the 
benefit of doubt to the appellant. We accord- 
ingly set aside his conviction and the sentence 
passed against him and direct that he should be 
released forthwith. 

[ 7 ] Jagannadhadas J.—I agree. 

K.9. Accused acquitted, 

A. I. R. (37) 1950 Orissa 203 [C . N. 31.) 

PANIGrtAIir J. 

Panchanana Mohapatra — Petitioner v. 
Bex . 

Criminal Revn. No. 343 of 1949, D/- 15-3-1930, from 
order of S. J., Ganjam Nayagarh, D/- 17-10-1949. 

Criminal P. C. (1398), Ss. 139A and 439 —Mode of 
enquiry — Held there was sufficient compliance 
with S. 139A and no revision lay. 

Section 139A doe3 not prescribe the mode of enquiry 
that a Magistrate has to adopt, nor doe3 it require that 
be should record an order that he is satisfied that 
there was a case agaiust the person proceeded against. 

[Para 6] 

In a proceeding under S. 133, the persons proceeded 
against denied the existence of a public right and the 
Magistrate proceeded to take evidence with respect to 
euch denial. After examining some witnesses he passed 
an order that there wa3 no oase against one of the 
persons and he accordingly discharged him. He then 
proceeded to take further evidence and ultimately 
made the preliminary order absolute : 

Ueld that there was sufficient compliance with the pro¬ 
visions of S. 139A and the order could not be challenged 
in revision especially when the person did not complain 
of any prejudice by reason of non-compliance with 
S. 139A in the lower C;urt and all that he complained 
was that the rights of parties should have been decided 
in civil Court. [Para 6] 

Annotation : ('49-Corn ) Criminal P. C., S. 139A, 
N 4, 11. 
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P. Misra — for Petitioner. 

Govt. Advocate — for the Res. 

Order—This revision is directed against an 
order under S. 133, Criminal P. 0., parsed by 
the Magistrate, first olass, Aska, directing the 
petitioner to remove an encroachment made by 
him on a village path in village Marudi Jagan- 
nathpur. The case against the petitioner wa 3 
that he put up a stone foundation for a house 
across a public path in survey No. 6 of the said 
village of Marudi Jagannathpur, and encroached 
upon an area of 2 (sic) of an acre and thereby 
caused obstruction and annoyance to the public. 

[2] The short facts of the case are that the 
petitioner purchased a plot of homestead land 
on 26th June 1937 by a registered sale deed 
(Ex. 1) from one Ganesh Mohapatra (p. w 2) 
of the village. The site is described in the sale 
deed as 100 cubits long and ll cubits wide, and 
is bounded on the east by the house of the 
petitioner and on the west by a “Rajamarga 
Kbama.” The Rajamarga Khama, as the very 
name implies, is a public path which is used 
both as a pathway and as a channel for drawing 
off the rain water from the village. 

[3] The petitioner does not deny that there 
existed a public path to the west of the plot 
purchased by him but his case is thit he has 
not encroached upon any portion of the public 
path n ,r has he oaused any obstruction or an¬ 
noyance to the public. There is, at present, a 
stone foundation running from north to south 
which, according to the prosecution, was put up 
by the petitioner in April 1948, and in June 1948 
a Mahajan petition was presented by villagers 
before the Tahsildar (P. \V. 4) eompllining 
against the petitioner. The petitioner was served 
with notices under the Land Encroachment Act 
and the Karan am also reported the alleged 
encroachment in his B-Memorandum. The 
Tahsildar made a local enquiry and wassitisfied 
that th9 petitioner had made the alleged en¬ 
croachment. He accordingly started proceedings 
against the petitioner simultaneously, both under 
the Land Encroachment Act and under the 
Criminal Procedure Code. 

Cd] On 19th October 1948, the Magistrate 
passed a conditional order under S 133 (l), 
Criminal P. C. against the petitioner and his 
nephew Lokanath Mohapatra (who was cdi3- 
charged by the Magistrate later on) calling 
upon the petitioner to remove the obstruction 
within seven days of the receipt of bis order. 
On receipt of this notice, the petitioner appeared 
on 18th January 1949 and claimed trial in ac¬ 
cordance with the procedure laid down in 
8 . 139A, Criminal P. C. The petitioner denied the 
existence of a public right of way on the disput¬ 


ed land. An enquiry was thereupon started by 
the Magistrate under S. 139A and the S. I. of 
police was examined on 21st February 1949. 
Thereafter a number of witnesses were examined 
for the prosecution, as well as for the petitioner, 
and the preliminary order passed by the Magis¬ 
trate on 19th October 1948 was made absolute 
on 30th July 1949. It is against this order that 
the petitioner has obtained a rule. 

[6] After listening to the arguments of Mr. 
Misra, learned counsel for the petitioner, at great 
length, I am satisfied that the petitioner's case 
that there has been no encroachment on the 
public pathway has no merits at all. (After dis¬ 
cussion of the evidence the judgment proceeds:) 
I am accordingly satisfied that there has 
been in faot, an encroachment by the petitioner 
on the public path as alleged by the prosecution. 

[6l But the point raised by Mr. Misra by 
which I was impressed is that the Magistrate 
failed to comply with the provisions of 8. 139A, 
Criminal P. C. and that the trial was thereby 
rendered irregular. Section 13.1a says that the 
Magistrate shall question the person against 
whom the preliminary order under 8. 133 ha3 
been made as to whether he denies the existence 
of any public right in respect of the wa>, and if 
he does so, the Magistrate shall, before proceed¬ 
ing under S. 137 or S. 138, inquire into the 
matter. Subsection (a) of tha section further 
says that if, in such inquiry, the Magistrate 
fiudg that there is any reliable evidence in sup- 
port of such denial, he shall stay the pro 'eedings 
until the matter of existence of such right has 
been decided by a competent civil Court, and if 
he finds that there is no such evidence he shall 
proceed as laid down in 8. 137 or S. 138 as the 
case may require. Mr. Misra’s point i. w that all 
that the Magistrate has done is to enquire 
whether there is any evidence in support of the 
denial and that he has not enquired into the 
merits of the petitioner’s, oase under B. 137 It 
is doubtless true that if there has been a non- 
compliance with the language of this section, 
the order passed against the petitioner would be 
open to challenge as illegal. But what the Magis¬ 
trate did was exactly what the section contem¬ 
plates. On 18fch January 1949, the petitioner was 
examined and he denied the existence of a public 
right of way over the disputed piece of land. 
But as the proseoution was not ready with 
witnesses the Magistrate adjourned the case to 
2l8t February 1949. On that day he started an 
enquiry under s. 139A as he himself has noted 
at p. 27 of the records—and examined the Sub- 
Iospeofcor of polioe. This witness however ad¬ 
mitted that he did not visit the spot and that 
therefore he was not in a position to say whether 
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the petitioner had made any encroachment on 
any publio land The Magistrate thereafter asked 
fee Sub-Inspector of police to furnish a list of 
witnesses The case underwent several adjourn¬ 
ments owing to absence of witnesses for the 
prosecution and was finally re-posted to 6th 
April 1049 when two witnesses were examined 
lor the prosecution. The prosecution wanted to 
produoe some records and asked for further ad¬ 
journment. On 6th May 1949, three more witnes- 
ies were examined for the prosecution of whom 
the tahsildar (p. W 4) was one. The Magistrate 
made a note in his order sheet on that day that 
on the evidence of the Tahsildar there was no 
case against Lokanath Mohapatra the nephew of 
the petitioner and he accordingly discharged 
him. He was however satisfied, from the evi¬ 
dence of P W. 4 that the encroachment charged 
against the petitioner was clearly proved and 
poceeded to take evidence under S. 197, Criminal 
P. C. both fcr the prosecution and for the peti¬ 
tioner. On behalf of the prosecution, the Revenue 
Inspector was examined as P. W. 8 and the Karji 
(P. W. 8) was reoalkd. One Natwar Sahu was 
also examined for the prosecution as P. W. 7 
and he proved certain documents. Thereafter, 
witnesses for the petitioner were examined and 
the oase was closed on 29th July 1949, It is 
»o doubt true that all the witnesses examined 
for the prosecution have been serially numbered, 
but it is clear from the record as well as from 
the order sheet, that the Magistrate was satisfied 
that there had been an encroachment on a 
publio path on the evidence of the Tahsildar and 
that ho deoided to proceed further with the 
recording of evidenoe in order to satisfy himself 
whether the preliminary order made by him 
should be made absolute. I am unable to accept 
the contention of Mr. Miara that the entire 
evidenoe w*8 in connection with the preliminary 
enquiry under S. 139A. Section 139A does not 
prescribe the mode of enquiry that a Magistrate 
has to adopt, nor does it require that he should 
record an order that ho is satisfied that there 
was a case against the petitioner. What the 
Magistrate did on 6th May 1949 is clear indica¬ 
tion that he dropped the proceedings against 
Lokanath Mohaptra and decided to proceed only 
against the petitioner. I am therefore satisfied 
that the order of the Magistrate docs not suffer 
from any irregularity as has been alleged. It 
is significant that the petitioner did not com¬ 
plain of any prejudice having been caused to him 
by reason of non-compliance with the provisions 
of 8. 139A, in bis petition to the Sessions Judge. 
All that he contended there was that the rights 
of the parties should have been decided in a 
eivil Court and not under Ss. 133 and 139A, 
Criminal P. C. 


T. Commr. (Bay C. J.) Orissa 205 

[7] The order under revision is affirmed and 
the rule is discharged. This petition fails and i3 
dismissed. 

[8] I also agree with the observations of the 
Magistrate regarding the conduct of Satyanara- 
yan Patnaik, the Revenue Inspector of Dhougan 
Firka who did his best to proteot the petitioner 
and whose attempt failed owing to the supervision 
of the Tahsildar. The Revenue Inspector is also 
guilty of having tampered with the report of the 
Karji in having changed the date from 241 h July 
1948 to 24th December 1948. The attention of the 
District Magistrate is invited to the serious 
misconduct of this officer who has been guilty 
not only of dereliction of duty but also of a 
criminal offence. Appropriate proceedings should 
be drawn up ogainso him. 

K.g. Buie discharged. 

A. I. R. (37) 1950 Orissa 203 [C. N. 35.] 

Ray 0. J. and Panigrahi J. 

Ramanarayan Das Madanlal — Petitioner 
v. Commissioner of Income tax, Bihar and 
Orissa — Opposite Party. 

Special Jurisdiction Case No. 5 of 1947, D/-28-3-1950. 
Income-tax Act (1922). Ss. 30 (1), Proviso 1, 31 
and 33 (1) —Order dismissing appealas incompetent 
— Appeal, if lies. 

An order passed by tte Appellate Assistant Commis¬ 
sioner, dismissing the assessee’s appeal on the ground 
of itB incompetence, according to the proviso to 
tub*s. (1) of S. 30 of the Act, id one under S. 31 and as 

such appealable under S. 33 (1) of the Act. 

[Para3 1 and 5] 

Annotation: (’46-Man.) I. T. Act, S. 30 N. 1, S. 33 
N. 1. 

B. N. Mohanty — for Petitioner. 

Standing Counsel, G. C. Das — for Opposite Party. 

Ray G. J_Under 8.6G, Income tax Act, this 

Court asked the appellate Tribunal to state a case 
whioh has since been done. The questions re¬ 
ferred to us are : 

“(1) Whether the order passed by the Appellate 
Commissioner, dismissing the assesaee’s appeal on the 
ground of its incompetence, accordirg to the proviso to 
sub s. (1) of S. 30 of the Act, is one under S. 31 
and as euch appealable under 8. 33 (1) of the Act, and 
(2) Whether such an order passed belore expiry of tho 
time either as originally fixed or later extended by com¬ 
petent authority for payment of tho tax is good in law," 

[2] Of the two questions, the second oce 
strictly falls within the scope of the appeal be¬ 
fore the Appellate Tribunal in the event of our 
answer to question No (l) being in the affirma¬ 
tive. When the appeal goes back to tho Ap¬ 
pellate Tribunal it will be for them to consider 
whether the order of extension, if any, granted 
by the income tax authorities was a valid order 
and would conduce to the aesessee being consi- 
derei for the purpose of the proviso to S. 30 as 
one who has not committed any default, or who 
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hag not been in arrears in respect; of income- 

tax. We have not; been posted with all the facta 

and circumstances which should have enabled 

us to answer this question with any amount of 

certainty, We therefore leave the question at 
large. 

[3] With regard to question No. (l), our ans¬ 
wer should be in the affirmative. As the point 
has been thoroughly discussed in our preliminary 
order issuing a writ to the Tribunal to state a 
case, I do not like to reiterate what I have stated 
before. At this stage, a decision of the Bombay 
High Court Reports, Coinmr. of I?icome-tax, 
Bombay City v. Mysore Iron <0 Steel Works , 
1949.17 I.L.R 473; (A.I.R. (36) 1949 Bom. 400) has 
been cited before U3. The position, however, is 
clear, namely, that the order impugned of the 
Appellate Assistant Commissioner cannot but 
be one under S. 31 of the Act. According to 
sub ?. (]) of s 30, certain orders as defined in the 
said sub section are made appealable. An order 
unaer sub-s. (i.) or 3. 4G that is, an order levying 
a penalty upon an assesses for non-payment o! 
income-tax within the due date, is one such. 
The proviso limits the right of appeal to those 
persons who must have paid the lax, or in other 
words, to those who must not have been in 
arrears in respect of the payment of the tax. 
W hen an appeal is filed against thi 3 order, it 
is a matter for consideration of the appellate 
authority whether such an appeal does lie, or, 
in other words, whether the appeal is compe¬ 
tent, that is to say, whether the assesses-appel¬ 
lant has fulfilled the coniitions which are 
pre-requisite for an appeal. Within the provi¬ 
sions of s. 31 there i3 nothing to empower an 
appellate authority to pass any order by way of 
admitting an appeal. Admission of an appeal 
has not been sufficiently provided for within the 
purview of the Income-tax Act, but it ia not 
strange to the scheme of the Act. By contrast, 

I refer to the admission of an appeal as provided 
for in the concluding portion of sub-s. (2) of 
S. 30. That sub section provides, in the main, 
a time limit for appeals of various classes, the 
starting points of such time limits varying ac¬ 
cording to the circumstances of each of th 9 cases 
mentioned therein. Tne sub-section concludes 
with the following words ; 

But the Appellate Assistant Commissioner may ad- 
nnit an appeal after the expiration of the period if he 
is satisfied that the appellant had sufficient cause for 
not presenting it within that period.” 

Hhis makes it clear that the stage of admission is 
interposed between the presentation of an appeal 
and its hearing and disposal under S. 31 in cases 
in which an appeal is not presented within the 
prescribed time-limit. The necessary inference, 
therefore, is that in all other cases the appeals, as 
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soon a3 presented, must come up for decision 
under S. 31. 

[4] Looking to how the matter was treated 
by the Appellate Assistant Commissioner in the 
instant case, it is clear that he had fixed a date 
and. place for the hearing of the appeal and had 
invited all the concerned parties. In ca 3 e we 
thought any notional stag 9 of admission to be 
intervening, which according to me 13 not so 
much necessary, that stage, aocording to the ap¬ 
pellate authority, had already passed. He had 
set do wn the appeal for the purpose of hearing. The 
matter of hearing is provided for in S. 31 and 
S. 31 alone. There is no other provision in the 
Act under whioh-an appeal could be disposed of. 
Under the circumstances, the order disposing of 
the appeal is an order under S. 31. Its character 
as an order under that section does not depend 
upon the ground on which the order proceeds. 
The ground may be one of a preliminary charac¬ 
ter but when decided on9 way or the other, and 
particularly when it is decided against the as- 
se jsee, it goes to the root of the matter and amounts 
to a final disposal of the appeal. 

[6] In the order calling upon the tribunal to 
state a case, we made a reference to a Full 
Bench decision of the Patna High Court in 
which a similar question, though not the same, 
wa9 debated and it was decided in the same 
way in which we propose to answer the ques¬ 
tion before us. As against that, Mr. Das, learned 
standing counsel, invited our attention to the 
Bombay case already referred to. The ratio of 
Bombay decision is that the order in question 
was one within sub-s. ( 2 ) of S. 30 to which I have 
referred. Such procedure as that of admission 
is, however, not to be found within the language 
of the proviso which declares an appeal to be 
incompetent in cases where the appellant is 
found not to have paid the assessed tax. That 
was reaily the point on which the Bombay High 
Court distinguished the decision of the Patna 
High Court. Under the circumstances, apart 
from our feeling ourselves bound by the Patna 
decision, wa are on considerations of nnrits, of 
opinion that the Bombay decision doe3 not 
apply to the facts of the case before us and that 
the question referred to us must be ansvered in 
the affirmative. 

[6] In the result, the Appellate Tribunal should 
now take up the appeal, entertain it, and dis¬ 
pose it of on merits. The petition is allowed with 
costs. Hearing fee is assessed at five gold 
mohurs. 

[ 7 ] Panigrahi J.— I agree. 

v.r.b. Reference answered . 
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Paiam Debi — Appelhnt v. Baghunith 
Eiy — Respondent. 

M. A. No. 62 of 1949, D/- 13-12-1949, from order of 
DiBt. Magistrate, Pari, D /* 21-5-1948. 

(a) Workmen’s Compensation Act (1923), S. 3 — 

Accident—Negligence—Effect. 

Though tha expression ‘acjident’ in S 3 has not 
anywhere been defined, it is well-settle 1 that it generally 
mean 3 some unexpected event hippaning without design 
oven though there miy b? negligence on the part of 
-the workman who suffers from it. L L aca D J 

Tqus even if an aooident is caused to a motor bus by 
the ra 9 h and neg'igent act of the driver in driving it 
at an excessive Bpeed, it cannot be said that the dash¬ 
ing of the vehicle against a tree which caused the acci¬ 
dent was brought abous by any previous design or a 
wilful act on the part of the driver and hence once it is 
proved that the accident was caused in the course of 
hie employment, the question of negligence, great or 
email is irrelevant. [Para 5J 

Annotation : ( 43 Man )« Workmen's Comp3nsation 
Act, 8. 3, N. 5. 

(b) Workmen’s Compensation Act (1923), S 3 (1), 
Proviso (b) (ii)—Death of w orkman -Disobedience 

of rule or order. 

The applicability of cl. (b) of the proviso to sub-B. (1) 
of 8. 3 is limited to those cases where injury has not 
resulted in death Wnere, however, the inj iry has 

resulted in death, the question about disobedience of 
any rule or order is not material ao long as it cau bs 
ceasouably held that tho accident arose out of and in 
the course of the employment. [Para BJ 

Annotation: (’46-Man.) Workmen’s Compensation 
Act, 8. 3, N. 3, Pfc. 3. 

(c) Workmen’s! Compensation Act (1923), Sch. II, 
cl. (i) -Motor driver. 

A driver of a motor bus is a workman withm the 
meaning of the Act. [Para J 

Annotation: (43-Man) Workmen’s Compensation 
Act, Scb. It, cl. (i). N 1. 

Ti K. Pal — for Appellant. 

H. Mohipatra for Respondent. 

Narasimham J.— This is an appeal union 
the Workmen’s Compensation Aot against the 
order of the District Magistrate of Puci rejecting 
the appellant’s cairn fo: compensation. 

[ 2 ] The appellant is the tvidow of one Tari- 
khit Panda who had been engaged as a motor 
driver by the respondent in September 13-46 
The respondent hal a temporary permit to ply 
a bu 3 (O. R. P. 265) for hire between Khurda 
and iianpur in Puri District On 24th September 
13 46, while the appellant’s husband was driving 
tho said motor bus he met with an accident in 
consequence of which he sustained severe injuries 
which resulted in his death. Tne bus dashed 
against a tree while proceeding at a somewhat 
high speed and the driver and some other pa3- 
Bsngers sustained fatal injuriei. The police 
made the usual investigation and submitted final 
report to the effect that the accident was caused 
by the rash and negligent driving of the driver 


but that in view of his death no further action 
could b9 taken. 

[3] The learned District Magistrate, relying 
mainly on the police report and also on the evi¬ 
dence of one Fakir Padhan who was one of the 
occupants of the ill-fated bus. hel 1 that the driver 
mMi with his death by his own rash and negli¬ 
gent driving and that consequently S. 3, Work¬ 
men’s Compensation Act, woull have no appli¬ 
cation to this ca 3 e inasmuch ^as the death could 
not bo said to be caused by ‘ accident”. 

[4l Section 3 (l), Workmen’s Compensation 

Act run3 thus : , 

‘ It personal injury is caused to a workman by acci¬ 
dent arising out of and in tha course of his employment, 
his employer shall ba liable to pay cDispensation In 
accordance with the provisions of ibis chapter. 

[ 5 ] The learned District Magistrate has ob¬ 
viously committed an illegality in construing 
the 6xpre 3 sion 1 accident” occurring in 8. o, 
Workmen’s Compensation Act. Doubtless that 
expression ha) nowhere been defined but. it 
seems to be well settled that the expression 
“accident’ generally means some unexpe:ted 
event happening without design, even though 
there may be negligence As pointed out in 
Halsbury’s Lavs of England, Edn 2, vol. 34, 
page 816 : ., . 5f 

* Td deoide whether an occurrence is an accident, it 
must bo regarded from the point of view of the work¬ 
man who suffers from it, and if it is uuexpcc.ed and 
without design on his part, it may bo an accident 
altinugh intentionally caused by the author of it, or 
caused by some act co omitted wilfully by him 

As pointed out by Lord Atkin in IIary is v. 
Associated Portland Cement Alarm/deturers, 
Ltd., 1939 A 0. 71 at pp. 76 and 77 : (103 
L J K. B. 145) : , . 

“O ice you have found the work which he is seeking, 
to do to bo within his employment the question of | 
negligence, great or small, is irrelevant and no amount | 
of negligence in doing an employment j )b can change 
tho workman^ tic ion \r\ii a non-employment job . • • 
la my opinion i< a workman is doing an aot which 
is within the ecope of his employment in a way 

which is negligent in any degree and is injured bya 

risk incurred only by that way of do ng it he is entitled 
to cDmpen3at ; on.” . 

This principle has been followed in India m 
several decisions reported in J aj Jar Hiptullah 
Bhoy Ginning and Press Factory v. Sheikh 
Ismail, I.L.B. U937) Nag. 68 : (a. I. R. (24) 
1937 Nag. 3L1); Dhanpal v. Superintendent of 
Collieries , A. I. R. (21) 1934 Pat 630 : (152 I. 0. 
102 - 4 ) and Lee Shi v. Consolidated Tin Aimes 
of Bur mi Ltd., A. l R. (26) 1939 Rang. 428 : 
(185 I C. 817). 

[6i Judged in the light of the aforesaid deci¬ 
sions, there seems to be no doubt that in the 
present case the de\thof the appellant’s husband 
was caused by an accident The respondent has 
frankly admitted that tho appellant’s husband 
was engaged (though temporarily) as a driver 
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on a pay of Rg. 60 p 3 r month. Even if it be 
assumed that the accident was caused by the 
rash and negligent act of the driver in driving 
the vehicle at excessive speed, it cannot be said 
that the dashing of the vehicle against the tree 
on the road was brought about by any previous 
design The driver did not wilfully dash the bus 
against the tree but because of his negligent 
driving he lost control of the steering thereby 
caising the accident. But it is admitted that 
at the time of the accident he was in the employ¬ 
ment of the respondent and the accident itself 
arose white he was working in that capacity. 
Afr. Mohapatra urged that the driver committed 
a breach of the provisions of the Motor Vehicles 
Act and the Rules framed thereunder by driving 
the bus at excessive speed and ignoring the 
caution signals on the road. But these are not 
factors which would affect the right to claim 
compensation in a case where death is actually 
caused because the applicability of cl. (b) of the 
proviso to sub-s. (i) of s. 3, Workmen’s Compen- 
Isation Act i 3 limited to those cases where injury 
Ihas not resulted in death. Where however the 
injury has resulted in death the question about 
disobedience of any rule or order is not material so 
'ong as it can bo reasonably held that the accident 
arom out of and in the course of the emplo>ment. 
Similarly the negligent or rash conduct of the 
workman also is immaterial. As pointed out by 
.Lord Finlay in L'inzashire and Yorkshire Rly. 
V. Highley, 1917 A. C. 362 : (86 L. J. K. B. 715) 
there is a distinction between an act dono in 
the course of employment but in an improper 
way and one done outside the course of the 
employment altogether. In the present case, the 
driver might have driven the bus in an improper 
way, but as ho was engaged in driving the 
vehicle at the time of the accident it cannot be 
said that his action was outside the course of his 
employment altogether. 

(7J Mr. Mohapatra then urged that the appel¬ 
lant’s husband was not a “workman” as defined 
in cl. (n) of 8. 2 (l), Workmen ’3 Compensation 
Act. That clause should be read along with the 
provisions of Sch. 2 to the said Act. Clause (i) 
of that sohedule says that any person employed 
otherwise thin in a clerical capacity in connec¬ 
tion with the operation of a vehicle propelled by 
mechanical power is a “workman” within the 
meaning of the Act. An argument was advanced 
to the erlect that a motor vehicle is not a vehicle 
propelled by mechanical p 3 wer. But this argu¬ 
ment is nob convincing. The expression “mecha¬ 
nical power” obviously means power generated 
or derived from a machine and it cannot be 
seriously contended that the power in a motor 
bus is not derived from a machine. Even in the 
Motor Vehicles Act the definition of the ex pres - 
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sion “motor vehicle” (see s. 2 (18) ) indicate* 
clearly that a motor vehicle is also considered 
to be a mechanically propelled vehicle. 

[8] In Pollachi Transport Ltd . v. Arumuga t 

I.B.R. (1938) Mad. 636 : (A.I.R. (26) 1938 Mad. 486) 

and Nanda Kumar Singh v. Pramatha Nath 
Chatter jee, 42 c. w. n. 123, it was held that the 
conductor of a motor bus was a “workman"' 
within the meaning of the Workmen’s Compen¬ 
sation Act. This shows clearly that the High 
Courts in India have taken the view that a 
motor vehicle is also a vehicle propelled by 
mechanical power within the meaning of cl. (i) 
of Sch. 2 to the Workmen’s Compensation Act. 
There seems thus no doubt that the driver of a! 

motor bus is a workman within the meaning of 
that Act. 

[9] The appellant is, therefore, clearly entitled 
to compensation. In fixing the amount of com¬ 
pensation there is some difficulty chiefly because 
of the conflict in the evidence regarding the 
salary of the appellant’s husband. The appellant 
has stated in her evidence that her husband was 
employed on a monthly salary of Rs 120 where¬ 
as the respondent’s Gumasta stated that the 
salary fixed for the driver was only rs. 60 per 
month. But the respoudent has not produced 
any of bis registers or any piece of documentary 
evidence to show the exact amount fhed as the 
monthly salary of the driver. Mr. IT. Mohapatra 
urged that-the case may be remanded to the lower 
Court with a view to enable the Court to come to 
a clear finding as to the exact monthly salary of 
the driver. The accident took place more than 
three years ago and both parties were given 
adequate opportunities to adduce all possible 
evidence as regards the salary of the driver. 

A further remand at this stage will not only 
cause harassment to the unfortunate widow 
(appellant) but may lea:) to perjured evidence. 

We are inclined to accept the evidence of the 
appellant on this point and hold that the driver 
was getting Bs. 120 per month on the date of 
the accident. The appellant is therefore entitled 
to compensation of as. 3500 (vide Sch. 4 to the 
Workmen’ Compensation Act). 

[io] The appeal is, therefore, allowed, the order 
of the lower Court is set aside and the respon- 
dent is directed to pay Bs. 3500 as compensation 
to the appellaut. 

[Ill Panigrahi J. — I agree with the order 
proposed and would like to add a few observa¬ 
tions. It was first contended for the respondent- 
employer that the accident which resulted in 
the death of the workman is not an “accident” 
which arose out of and in the course of his em¬ 
ployment within the meaning of s 3 (l), Work¬ 
men’s Compensation Act. Reliance was placed 
by Mr. Mohapatra on a case reported in P oil ell 
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y. Panchu MoTcadam, 21 P&fc. 218 : (A. I. B. (29) 
1942 Pat. 453). The deceased workman in that 
•ase, one Sukhdeo, was employed in a stone 
quarry. Sukhdeo with others had been removed 
outside the danger zone as the stoce9 were being 
Masted by gun-powder. Four shots were fired 
1^ when Sukhdeo and other3 ran towards the 
quarry. The manager of the quarry, who was 
present and others shouted to these men not to 
go as the fifth shot had not then been fired. 
That shot was fired, and a puce of flyiDg stone 
hit Sukhdeo and killed him- On these fact3 
their Lordships of the Patna High Court made 
some observations on which the fabrio of Mr. 
Mohapatra’s argument is based. The defence in 
that case was that the deceased was injured 
while doing a prohibited act. Their Lordships 
in remanding the case left it to the Commissioner 
to consider and decide upon evidence whether 
there was a genuine prohibition or not. Nowhere 
in the judgment do their Lordships purport to 
lay down that the deceased man would not be 
the victim of an accident as defined in the Act 
on the faots of that case. The law on the subject 
has been clearly laid down by Lord Sumner in 
Lancashire and Yorkshire tiiy . v. Highley t 
(19L7) A. o. 352 : (86 L. J. K. B. 715) as below. 

“The test is : Was it part of the injured person’s 
' employment to hazard, to sutler, or to do that which 

caused hia injury ? If yea, the accident aro66 out o( his 
employment. If nay, it did not, because what waB not 
part of the employment to hazard, to suffer, or to do 
cannot woll be the cause of an accident arising out of 
the employment.” 

[12J In Mt. Champi v. Messrs. Shaw Wal¬ 
lace & Co., I.L.B. (1938) Nag 200 : <A. I. R- (24) 
1937 Nag. 397), the workman met with his death 
in baviDg violated a statutory rule under the 
Indian Coal Mines Regulations. Their Lordships 
held that wilful disobedience of a safety regula¬ 
tion did not exempt the employer from liability 
in the oase of a fatal accident. The point is whe¬ 
ther the prohibition is a part of the contract of 
the employment. It is only if there is such a 
prohibition at the time of the contract between 
the employer and the employee that the employer 
may claim exemption. The word accident has 
not been defined. But its accepted meaning is 
no longer in doubt. As Viscount Haldane L. 0. 
put it in Board of M anngtrnent of Trim Joint 
* District School v. Kelly, (1914) A. C. 667 : (83 
L. J P- 0- 820) *. 

•'The Act covers a field akin to statutory insurance 
against injury to the workman arising out of and in 
the course of his employment, provided that injury is 
something not expected or designed by the workman 
himself.” 

In a later case reported in IIart is v. Associated 
Portland Cement Manufacturers, Ltd , (1939) 
A. 0. 71 : (103 L. J. K. B. 145), Lord Atkin laid 
down tha law as follows : 
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‘ Once you have found the work which he is seeking 
to do to within his employment the question of negli¬ 
gence, great or Bmall, is irrelevant : and no amount of 
negligence in doing an employment job can change the 
workman's action into a non-employment job. With 
great respect it is not a question of degree, and does nob 
give rise to a question of fact. The nature cf the act i3 
not altered in kmd by the degree of negligence with 
whioh it wa9 done,” 

and as pointed out by his Lordship later in the 
course of tbit judgment, 

“if negligence would in any degree preclude compensa¬ 
tion, the benefits of the Aot would be seriously impaired. 

In tiuth the negligence of the workman is as much a 
risk of his employment as the negligence of his fellow 

workmen.” 

To the same effect is the decision reported in 
Ur milci Dasi v. Tata Ivon & Stetl Co,, 8 pat. 24. 
(a. I. K (15) 1928 Pat. 508), where it was laid 
down that in order to claim exemption it was 
not enough for the employer to prove a leckless 
and rash aot on the part of the workman. We 
are, therefore, satisfied that the deceased met 
•wiih the accident while driving the motor 
vehicle and that it arose out of and in the course 
of his employment entitling him to compensa¬ 
tion within the provisions of S. 3 (l) of the Act. 

[13] It was next contended that inasmuch aa 
the driver was driving at a reckless speed con¬ 
trary to the statutory rules framed under the 
Motor Vehicles Act he w T as guilty of wilful dis¬ 
obedience of the rule expressly framed fi r the 
purpose of securing the safety of the workman 
within the meaning of proviso (b) (ii) of sub- 
s. (l) of S.3, Workmen’s Compensation Act. This 
argument, however, cannot prevail as this sub¬ 
section applies only to cases of injuries not 
resulting in death. It was next contended that 
the driver of a motor vehicle is not a workman 
entitled to compensation under the Act. Sche¬ 
dule 11 to the Act enumerates the class of persons, 
answering the definition of ‘workman’ given in 
S. 2 of the Act. The following persona aro work¬ 
men within the meaning of S. 2, and tub-s. (l) (n) 

gays any person who is: ‘(i) employed .. in 

connexion with the operation.of a vehicle 

profiled by steam or other mechanical power 
...” Mr. Mohapatra s contention is that a motor 
bus ia not a vehicle propelled by meobanical 
power. The expression motor vthicle’ has been 
defined in the Motor Vehicles Act as meaning 
“any mechanically propelled vehicle adapted for 
use upon roads whether the power ot propulsion ia 
transmuted thereto from au external or internal 

eouree.” It cannot, therefore, be seriously 

urged that a motor bus is not a vehicle propelled 
by mechanical power within the m-amrgof the 
Workmen's Compensation Act. It was oontended 
that the defiuition of the expres-ion “motor 
vehicle” given in the Motor Vehicles Aot has 
no bearing on the interpretation of the expres- 
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aion “vehicle’ used in the Workmen’s Compen¬ 
sation Act. But as both are Acts of the Central 
Legislature I am inclined to hold that the mean¬ 
ing attributed to a motor Vthicle is common to 
both the Acts. Even the conductor of a motor 
bus lias been held to come within the meaning 
of the expression “workman” under the Work¬ 
men’s Compensation Act. For instances refer¬ 
ence may be made to Pollacht Transport , Ltd . 
v. A>umuga i l. r (1938) Mad. 636 : (a. i. r. 
(25) 1938 Mad. 435) and Nanda Kumar Singh 
v. Prarnatha Nath Chatterjee. 42 c. W. N. 123. 

[U] In the result, none of the objections rais¬ 
ed. on behalf of the ro-pondent.emploj er are 
tenable and the appellant i j entitled to compen¬ 
sation under the Workmen’s Compensation Act. 

D Appeal allowed. 
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Jagannadhadas and Narasimham JJ. 

Sheikh Dtkala — Plaintiff — Appellant v. 
Sheik Ah and others — Defendants — Bes- 
pondents. 

Second Appeal No. 141 of 1946, D/- 2-3.1950, from 
deoidoo of Sub-Judge, Cuttak, D/ 1 4-3-1943. 

(a) Transfer of Property Act (1382), S. 52 — In¬ 
voluntary transfers. 

The principle of lis pendens wouM apply to involun¬ 
tary transfers also thojgh S. 52 in terms may not 
apply to such transfers. . [Para 4] 

Annotation: (’50 Com.) T. P. Act, S 52 N 30, 31. 

fb) Transfer of Property Act (1882), S. 52 — In¬ 
voluntary transfer —Execution of mortgage before 
suit but execution sale pending suit. 

A r ght acquired before the commencement of a suit 
is not affected by the rule of lis pendens even though 
the remedy for tho enforcement of that right may bo 
sought during the pendency of the suit. [Para 5] 

A sale in execution of a mortgage dccreo will net be 
hit by the doctrine of lis pendens if the mortgage had 
taken place long before institution of the suit even 
though the sale might have taken place during the 
pendency of that 3uit. [Para 5] 

(c) Civil P. C. (19C8), O. 34, R. 1—Non-joinder — 
Rights of prior and puisne mortgagees — Transfer 
of Property Act (1882), S. 67. 

The right of the puisne usufructuary mortgagee un¬ 
affected by the auction sale in tho prior mortgage, he 
not being a party to the prior mortgage 6uit, is deter¬ 
mined by the date of institution of the suit on the prior 
mortgage and not by the date of the sale. Where the 
puisne mortgagee has lost his right to possessioa by be¬ 
ing dispossessed by the mortgagor and by having sued 
for sale only, his right is only to redeem the prior 
mortgage which remains unaffected When the puisne 
mortgagee has not impleaded the prior mortgagee iu hia 
suit and is the auction-purchaser in execution of his 
decree, the priority of tho right to redeem between the 
two auction-purchasers would vest in the prior mort- 
S ft 8 ce - [Paras 7, 8, 9] 

Annotation : (’44-Com.) Civil P. C M O 34 R 1 N 19; 

(’50-Corn.) T. l\ Act, S 67 N 19. 

G. G. Das — for Appellant. 

R- K. Das —for Respondents. 


Narasimham J. — This second appeal is 
against the appellate judgment of the Subordi¬ 
nate Judge of Cuttack. Balasore reversing the 
judgment of the Munsif of Balasore and dis¬ 
missing the plaintiff’s suit for recovery of pos¬ 
session of about 1.27-J- acres of land in village 
Ragbunathpur, in Bhadrak Sub-division of 
Balasore District. 

[ 2 ] One Shaikh Hadu was the original owner of 
about 2.19 acres of raiyati land in the village. On 
18th October 1924, he executed a simple mortgage 
of the said property in favour of defendant 1 . 
On 17th September 1936, defendant 1 instituted a 


mortgage suit (o. S. No 418 of 1936) on the foot 
of the said mortgage impleading Sheik Halim 
the son of Sheik Hadu (he having died in the 
meanwhile) and in due course obtained a final 
decree on 30th November 1939. The property was 
sold on 15th January 1943 and purchased by the 
mortgagee himself (defendant 1) who obtained 
delivery of possession through Court on 10 th 
June 1943 He then soli the property to defen¬ 
dants 2 and 3 on 27th June 1943. Their claim to 
the property is thu3 based on the sale in execu¬ 
tion of the mortgage decree in o. S. No. 418 of 
1936, delivery of possession through Court and the 
subsequent private sale by the mortgagee auc- 
tion-purchaser (defenlant l) in their favour. 

[3] The plaintiff’s claim to the property is 
based on a puisne mortgage executed in his 
favour by Sheik Halim, son of Sheik Hadu on 
9th June 1927. The property covered by the puisne 
mortgage was only one-half of the property 
covered by the first mortgage of 1924, But the 
puisne mortgage wa3 a usufructuary mortgage 
and the mortgagee (the plaintiff) obtained pos¬ 
session ot the plots soon after the execution of 
the mortgage. Subsequently, however, he was 
dispossessed and then instead of bringing a suit 
for possession as usufructuary mortgagee he 
brought a suit for sale on 9th April 1936 (O. 8. 
No 130 of 1936) without impleading the first 
mortgagee (defendant 1) as a party. In due 
course he obtained a final decree and purchased 
the property in execution of the decree on 6th 
November 1937 and obtained delivery of posses¬ 
sion on 15th January 1933. When defendant 1 
brought the property to sale in execution of hi3 
mortgage decree, the plaintiff objected under 
o. 21, R. 53, Civil P. C., but his objection was 
overruled and hence the nec^s-itv for the pra- 
sent suit. The plaintiff further stated that lie 
continued in possession since 1 6th January 1933 
and that defendant 1 did not dispossess him by 
virtue of the delivery of posse-sion obtained by 
him on 10th June 1943. He, therefore, prayed for 
confirmation of possession or in the alternative 
for recovery of possession But the lower appel¬ 
late Court reversing the finding of the trial Court 
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held that the plaintiff wa3 actually dispossessed 
by defendant l on 10th Jane 1943. This finding 
being a finding on facts is thus concluded. The 
present suit of the plaintiff is. therefore, in essence 
a suit for recovery of possession, in the defen. 
dant’s mortgage suit the plaintiff was not made 
a party and similarly in the plaintiff’s mort¬ 
gage euit a’.so defendant 1 was not made a 
party. In this judgment defendant 1 will be re. 
ferred to as the first mortgagee and the pla.ntiff 

as th9 puisne mortgagee. . 

[ 4 ] The main point in controversy is about 

the right to possession a3 between auction pur¬ 
chasers at sales of prior and puisne mortgagees 
who have not made each other a party regard¬ 
ing which there is a sharp conflict of judicial 
decisions and a bewildering array of case laws. 
Before entering into a discussion of this point, I 
may give below the relevant dates oi the t.vo 

mortgages. # . 

First mortgage, simple in nature, in favour 

of defendant 1. 

Date of mortgage ••• ••• 

Date of institution of the suit (0. a. 

no. 418 of 1936) 

Preliminary d.cree 
Final decree 

Sale in execution of the final decree ... 

Delivery of possession in favour of the 
mortgagee auction-purohaser 
Second mortgage in favour of the plaintiff 
usufructuary m nature ani relating to only 
one-half of the property covered by the first 
mortgage. 

Date of mortgage ... ... 9-6-27 

Date of institution of the suit (0. 3. No. 

130 Of 1936) ... ••• ••• 9-*-36 

Preliminary decree ••• *7-11-36 

Final decroe ... ••• ... 13 3-37 

Purchased by the mortgagee auction. 

purchaser (plaintiff) 

Delivery of possession 

[5] The first point to consider is whether the 

principle of lis pen lens would apply to the sile 

dated 6th November 1937 in favour of the puisne 

mortgagee. It is true that the puisne mortgagee a 

suit was brought five months before institution ot 
the suit by the first mortgagee. But the court-sale 
in execution of the decree in the former suit took 
I place whilo the suit of the first mortgagee wa3 
pending. It is now well-settled that the princi¬ 
ple of Us pendens would apply to involuntary 
transfers also though S. 62, 1\ P. Act, in terms 
may not apply to such transfers. But the fur¬ 
ther question for consideration is whether a sale 
in execution of a mortgage decree will ha hit y 
the doctrine of lis pendens if the mortgage had 
I taken place long before institution of the suit 
even though the sale might have taken place 


13-1C-24 

17-9-36 
17-12-36 
80-11-39 
16- 1 -43 

10-6-43 


6-11-37 

15-1-38 


during the pendency of that suit. On this ques¬ 
tion also there is a conflict of decisions but there 
is sufficient authority for the view that a right 
acquired before the commencement of a suit is 
not affected by the rule of lis pendens even 
though the remedy for the enforcement of that 
right may be sought during the pendency of the 
suit- Mitra J. in Har Pershad Lai v . Dalmar '- 
dan Smgh , 32 cal. 891 : (1 0. L. J. S 7 i) took 
this view while discussing the effect of sales in 
execution of mortgage decrees and this view 
was followed in Chinnaswami Padayachi v. 
Darmalinga Padayachi , A. I. R. (19) *932 Mad. 
666 : (66 Mad. 115) ; Suramma Nayuraly v. 
Surayya, A. I. R. (21) 1934 Mad. 685 : (152 I. C. 
612) ; Naiesa Ghettiar v. Subbunarayyana 
Ayyar, A.LR. (32) 1945 Mad 91 : (i. L. II. (1945) 
Mad. 578) and Gendmal Amolakchand v. Lax man 
Tanba , A.I.R. (32) 1945 Nag. 66 : (I. L.R. (1944) 
Nag. 852). I am aware of the contrary view 
taken by the majority of the Judges in the hull 
Bench decision of the Allahabad High Court 
reported in Ram Saaehi Lai v. Janki Prasad, 

A I. R. (16) 1931 ALL. 466 : (53 ALL 1023 (FB)) 
though Mukherji J. took a contrary view in a 
dis 3 entieut judgment. There is also a recent 
single Judge decision of the Calcutta High Court 
reported in Muhammad Juman Miav.Akali 
Mudiani , a. I. R. (30) 1943 cal. 577 : (210 I. O. 
67) in support of the opposite view. But with 
respect I am inclined to agree with the formes 
view taken in liar Pershad Lai v. Dalmardan 
Singh, 32 cal. 891 : (l C.L J. 37l) and reiterated 
in subsequent decisions mentioned above. The 
rights between a mortgagor and mortgagee are 
determined at the time of the execution of the 
mortgage and the subsequent suit which the 
mortgagee may bring to enforce ihe mortgage 
and the consequent sale of the property seem to 
be in the nature of remedies aocruing from the 
original right. As pointed by Venkatasubba 
Kao J. in Suramma v. Surayya, A I. R. (21) 
1934 Mad. 585 : (152 I. C. 612) “if a certain right 
remains unaffected the legal remedy to enforce 
t-jat right must also continue”. Toe sale in 
pursuance of a decree on a mortgage seem3 to 
be nothing else but a logical result of a transfer 
which had taken place at the time of the mort¬ 
gage itself. In the majority decisions of the 
Full Bench of the Allahabad High Court, Ram- 
sanehi Lai v. Janki Prasad, a. I. R. (18) 1931 
ALL. 466 : (63 ALL. 1023 (F. B )), a distinction 
was made between the interest of tho mortgagee 
and that o: the mortgagor and it was pointed 
out that so far as the mortgagee’s interest was 
concerned the transfer took place at tho time of 
the execution of tho mortgage deed whereas the 
mortgagor’s interest was transferred at the time 
of the sale and consequently the rule of lis pendens 
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would apply in respect; of the latter transfer. 
But this point hag been fully met in the dissen¬ 
tient judgment of Mukherji J. and in the two 
Madras decisions noted above. Agreeing with 
their views I would hold that the doctrine of lis 
pendens does not apply to the present case. 

[61 But apart from the question of lis pmdens t 
the rights of the two mortgagee auction-pur¬ 
chasers may depend on either priority of sale or 
priority of the mortgages. There are a series of 
decisions, Ver.katavarasamma v. Ramiah , 2 
Mad. 108; Ramanadhan Chetti v. Alkonda 
Pillar 18 Mad. 600 : (6 M. L. j. 197); Kutti 
Chettiar v. Subramania Ghettiar , 32 Mad 486 : 
(4 i. c. 1077); Chinnaswami Padayachi v.Dar- 
malinga Padayachi , A. I. R. (19) 1932 Mad. 666: 
(56 Mad. 116) ; Nanaclc Chand v. Teluck Dye 
Koer % 1 5 cal. 265 : (4 c. L. R. 368) ; Dirgopal 
Lai v. Bolakee l 5 Cal. £69; Nagendran v. Lak- 
shmi , A. I. R. (20) 1933 Mad. 683 : (66 Mad. 846 
(F. B.)); Ram Kinkar v. Hareram Ilazra , 
A- I. R. (20) 1933 cal. 181 : (145 I. C. 576) and 
Mohd Jumanmia v. Akali Mudhavi , a. I. R, 
(30) 1943 cal. 577 : (210 I. O- 67) in which it was 
held that the right to possession was determined 
by the priority of sale. Nagendran v. Lakshmi, 
A.I.R. (20) 1933 Mad. 683 : (56 Mad. 846 (F.B.)) is 
a Full Bench decision and there is an interest¬ 
ing discussion there about the rights of the two 
mortgagee auction purchasers and also a full 
review of the case law on the subject. On the 
other hand, there is another line of cases in 
which it was held that the right to possession 
was determined according to the priority of 
mortgages : see Bunwan Jha v. Ramjet Thakur , 
7 O. w. N. 11, Gangadas Bhattar v. Jcgendra 
Noth ,, li o. w. n. 4 t3 : (s c. L. j. 315); Har 
Pershad v. Dal Mardan Singh , 32 Cal. 891 : 
(l C. L. J 371); Gangadhar Dhanjishet v. Laksh - 
man Mahadtb, 125 I. O. 905 : (a. i. r. ( 17 ) 1930 
Bom. 221 ) and Prag Das v. Beni Prasad Jaggu 
Lai, 171 I. C. 75 : (a. I. R. (24) 1937 ALL. 6f6) 
(though not very similar cn facts to the present 
case). It is not easy to reconcile these conflicting 
decisions nor do I think it necessary for the 
purpose of this case to enter into an elaborate 
discussion about the relative merits of the two 
opposite views. 

[7J But there are oertain points on which all 
are agreed. If a first mortgagee brings a suit for 
sale on the basis of his mortgage without im- 
pleadirg the puisne mortgagee and purchases the 
property, the rights of the puisne mortgagee are 
unaffected by purchase: Mt. Sukhi v. Gnulam 
Safdar Khan t a I.R. (9) 1922 p. c. 11 : (43 all. 
469). The controversy however appears to be as 
to what are those rights ? Are they the rights 
which he had on the date of the institution of 
the suit by the first mortgagee or else are they 


the rights which he acquired after that date but 
prior to the sale in execution of the decree by 
the first mortgagee ? Though the question is not 
of easy solution I am inclined to take the viewi 
that the right of the puisne mortgagee which is) 
unaffected by the auction sale of the first mort¬ 
gagee is determined by the date of the institu¬ 
tion of the suit by the first mortgagee and not 
by the date of sale. The first mortgagee’s suit is 
nob wholly void because the mortgagor whom he 
impleaded as a party had still some interest in 
the equity of redemption on the date of the 
institution of the suit. In the present case this 
is unarguable because on 17th September 1936 
the puisne mortgagee’s right was in respect of 
only one-half of the property covered by the 
first mortgage and the equity of redemption of 
the remaining half still continued with the mort¬ 
gagor who was made a party. Doubtless the 
decree obtained by the first mortgagee was im¬ 
perfect in the sense that all persons interested 
in the equity of redemption were not impleaded 
by him as parties. In such oiroumstance3 the 
duty of the Court seems to be to allow the puisne 
mortgagee an opportunity of occupying the posi¬ 
tion which he would have occupied if he had 
been made a party to the first mortgagee's suit. 
The Privy Council in Mt. Sukhi v. Ghulam 
Safdar Khan , A. I. R. (9) 1922 P. O. 11 : (43 
ALL. 469) observed that the aforesaid view was 
the correot principle in oases of this type, Simi¬ 
larly in Gangadas v. Jcgendra, 11 c. W. N. 403 
at p. 410 : (5 c. L J. 315) it was observed : 

“The party who has been improperly excluded from 
a mortgage suit is entitled to claim that he should nol 
be placed in a worse position than what he would have 
ccoupied if he had been made a party to the original 
suit.” 

In an old Full Bench decision of the Madras 
High Court reported in Multa Veetil v. Achu - 
than Nair , 9 I. o. 513 : (21 M. L. j. 213); it was 
pointed out that the purchaser in such a suit 
does not acquire the rights of the mortgagor as 
on the date of the first mortgage but only those 
that subsist in him at the date of the suit . In 
Ganga Prasad v. Mt. Ganeshi Kuer , A. I. R. 
(31) 1944 Pat. 119: (22 pat. 761), Manohar Lall J. 
has fully reviewed the entire case law especially 
of the Patna and Calcutta High Courts regard¬ 
ing the rights of a puisne mortgagee who was 
not made a party in the first mortgagee's suit 
Relying on certain well-known passages on Jone3 
on Mortgage and Dr. Ghose’s famous bcok on 
the Law of Mortgages in India, the learned Judge 
observed : 

“If the persoD who has been left out in the mortgage 
action wa9 in possession or entilled to possession on 
that date as the representative of‘the equity of re¬ 
demption or was the person in whom the equity of 
redemption lay in full or in part then the sale in his 
absence is not binding on him and he cannot be forced 
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to redeem. He m*j if he likes institute a suit for pos¬ 
session only.” 

With re 3 pecfc I would agree with this view. 

[8] Applying these decisions to the facts of 
the present case, the question is whether the 
puisne mortgagee was in possession or at any 
rate was entitled to possession on the date of 
the institution of the suit (i7th September 1936) 
by the first mortgagee. It is true that the puisne 
mortgagee was a usufructuary mortgagee and as 
such entitled to po3393sion a'so But it was his own 
case that he was dispossessed by the mortgagor 
and then he instituted his suit (o. 8. No. ISO of 
1936) on 9th April 1936 for sale of th9 mortgaged 
property and not for recovery of possession. A 
usufructuary mortgagee who has been disposses¬ 
sed has the right either to sue for possession as 
usufructuary mortgagee or else to sue for sale 
of the property like a simple mortgagee after 
giving up his usufructuary right. Thus when 
he has e’ected to sue as a simple mortgagee he 
lost his right to possession qua usufructuary 
mortgagee on 9th April 1936. Therefore, on 17th 
September 1936, his right was only the right to 
redeem and he had neither possession nor wa3 
he entitled to posse3sion. It is only this right of 
hia that was unaffected by the sale and auction- 
purchase in execution of the fir3t mortgagee’s 
decree. His present suit for p033e33ion must, 
therefore, fail. 

[9] The whole question may be looked at from 
another angle. The finding of the app llate Court 
is that the first mortgagee auction purchaser 
actually dispossessed the second mortgagee and 
is at present in possession of the lands. The 
puisne mortgagee’s suit 13 in essence a suit for 
eviction and he cannot succeed unless he can 
show that his title is superior to that of the first 
mortgagee. It is true that the puisne mortgtgee 
is also an auction-purchaser at a sale in exe - 
cution of his mortgage decree. But as the first 
mortgagee was not a party to the some his title 
is defective. Similarly, the first mortgagee’s 
tit-e also is defective inasmuch as the second 
mortgagee was not m ide a party in his suit. 
Thus as between two partie3 who have each got 
defective title to the property there seems to be 
absolutely no reason as to why the Court should 
dispossess a party who is already in possession. 
The defendants’ right to possession is derived 
from the purchase following an action upon his 
mortgage which was brought in time and which 
was not a nullity though imperfect. In the Full 
Bench decision of the Allahabad High Court 
Ham Sanehi v. J anki Prasad, A. I. R. Us) 
193 1 ALL. 466: (53 ALL 1023 F.B. ) in answering 
quest on 2 (a) (on fact3 which are similar to the 
presont case) it was observed that the second 
mortgagee-plaintiff must redeem the prior mort¬ 


gage. In Mulla’s Transfer of Property Act, Edn. 8 

at p 694, the learned author ob3erves : 

"If neither mortgage is uaufruotuary each auotlon- 
purchaaer ia equally entitled to posaeasion and he who 
secures possession la entitled to keep it until redeemed, 
and if both are willing to redeem the auotion-purchaaer 
from the prior mortgagee baa the prior right to redeem." 

In the present case a3 already pointed out though 
the puisne mortgage was usufructuary mortgage, 
the mortgagee after being dispossessed elected to 
sue a 3 a simple mortgagee and hence the afore¬ 
said observation would apply with full force. As 
between the two auction-purchasers the priority 
of the right to redeem would ve3t in the defen¬ 
dant because his was the prior mortgage. 

[10] Though this is a suit for recovery of 
possession only and neither pirby had offered to 
redeem the other mortgage, we consider that 
inasmuch as all the parties having subsisting 
interest in the property are bsfore us and with 
a view to avoid multiplicity of litigation it is 
desirable in the interests of justice that both 
the parties shou’d be given an opportunity to 
redeem subject of course to the prior right of 
the first mortgage auotion-purchaser. The plain¬ 
tiff and defeodant 3 are. therefore, called upon 
to file statements before this Court on 20 th March 
1950 as to whether they are willing to redeem 
eaci other. If both are willing to redeem, the 
aforesaid rule of priority would be applied aud 
appropriate orders passed. Issue the aforesaid 
notice to the parties through their lawyers and 
put up on 20th March 1950. 

[ill Das J. — I agree. 

D H. Order accordingly . 
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Ray C. J. and Jagannadhadas J. 

Purusottam Das and anoihtr—Plaintiffs 

_ Appellants v. S. M. Desouza and another , 

Defendants and another , Plaintiff — Respon - 
dents. 

Second Appeal No. 177 of 1946, D/- 16-12-1949, 
from decision of Sub-J., Sarnbalpur, 1)/* 6-5-1916. 

(a) Limitation Act (1903), Art. 144 — Possession 
under invalid mortgage — Acquisition of limited 
interest by way of mortgage. 

Where a person obtains possesion under an invalid 
mortgage and there ia nothing to show that at any 
time°he baa asserted posaeaaion under any claim of 
absolute right, he acquires on the lapse of 12 years a 
prescriptive right to limited interest by way of mort¬ 
gage: A. 1. R. (25) 193S Pat. 479, Dissent. 

[Para9 7 and 10] 

Annotation: (’42-Cjm.) Lim. Act, Art. 144 N. 95 
Pt. 6. 

(b) Registration Act (1908), Ss. 49 and 17 —. 
Unregistered mortgage deed—Evidentiary value — 
Limitation Act (1903), Art. 144— Evidence Act 
(1872), S. 91. 

An invalid (unregistered) mortgage deed oan be 
referred to for ascertaining the nature and character 
of possession, and for determining the quantum of 
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interest for which tbo defendant prescribed under th 9 
invalid mortgage. That quantum is necessarily defined 
and limited by the terms of the document and does 
not offend against S3. 17 and 49, Registration Act. or 
S. 91, Evidence Act. The attempt to use the docu¬ 
ment to prove the quantum of the interest and the 
character of possession thereunder is not the uee of 
the document for the purpose of enforcing the mort¬ 
gage itself under the document. The document is not 
used as the source of the mortgagee’s title, the title 
itself having been acquired by adverse possession and 
prescription. [Para 11] 

Annotation: (’49 Com.) Registration Act, S. 49, 
N. 14; (’42-Com.) Lim. Act, Art. 144 N. 96 Pt. 18; 
(’46 Man.) Evidence Act, S. 91 N. 6. 

(c) Debt laws — Orissa Money-lenders Act 
(III [3] of 1939), S. 17 — Mortgagee’s interest 
acquired by adverse possession — Possession as 
invalid mortgagee, if counts. 

Where a person acquires a mortgagee’s interest by 
adverse possession of 12 years, for tho purposes of the 
application of the Orissa Money-lenders Aot, the prior 
period for whioh he was in possession as an invalid 
mortgagee does not count. [Para 13] 

P. C. Chatterjee — for Appellants. 

H. Sen and P. Misra — for Respondents. 

Jagannadhadas J—Plaintiffs are the appel- 
liuts in this second appeal. It arises out of a suit 
for recovery of possession of certain lands which 
has been dismissed by both the Courts below. 

[2] The suit lands admittedly belonged to 
the plaintiffs family. The case of the plaintiffs 
as set out in the plaint is that the father of 
plaintiffs 2, 3 and 4 allowed defendant 2, some 
years ago to occupy the suit-lands by some 
arrangement with her and that defendant 2 has 
allowed her son, defendant 1, to cultivate the 
lands since she is unable to take care of herself; 
that they are not aware of tbe arrangement 
under which the defendants wore let into posses¬ 
sion, but that if it is found that the lands are 
charged with any sum, they are willing to pay 
up the same The case of the defendants is that 
between the years 1927 and 1930, the father of 
plaintiffs 2 to 4 borrowed from time to time 
various sums of money aggregating to Rupees 
1061 12-0 from defendant 2 on the security of 
the suit-lands; that the plaintiffs are fully aware 
of the said mortgages and of the possession of 
the defendants for over 12 years. They further 
allege that all the mortgages were invalid and 
inoperative in law and that plaintiffs 2 to 4 
and their father not having recovered possession 
of the lands within 12 years, have list their 
right to them - that the defendants have acquired 
perfect title by adverse possession and that the 
plaintiffs nothavitg any subsisting title to the 
suit-property are not entitled to recover posses¬ 
sion thereof. 

[3] Both the Courts below have given effect 
to this plea of adverse possession by the defen¬ 
dants and the consequent extinction of title of 
the plaintiffs and have dismissed the plaintiffs’ 


suit. The only question therefore that arises in 
the case is whether the Courts below are right 
in their view that as a result of adverse posses¬ 
sion of the defendants, the plaintiffs' original 
admitted title to the suit lands has become 
extinguished. 

[4] Exhibits 2 to 2-E are the mortgage-bonds 
under which the suit-property purported to be 
mortgaged. Out of them Ex. 2 -E was a usufruc- 
tuary mortgage, while Exs. 2 to 2-U are anomalous 
mortgages, whereby it was stipulated that if the 
mortgage amounts were not paid up within the 
stipulated period, the defendant was entitled to 
enter into possess : on as a usufructuary mort¬ 
gagee. All these documents are unregistered and 
therefore not valid as such to create any mort¬ 
gage interest. The view taken by the Courts 
below relying on the case in Bhukhan Mian v. 
Badhika Kumari Debi, A. I. R. (25) 1938 Pat, 
479 : (176 I. o. 35), is that since the mortgages 
are invalid for want of registration, tbe posses- 
siou of the defendants was from its inception 
adverse and that since admittedly the defen¬ 
dants have been in possession for over 12 years, 
the plaintiffs have lost title by virtue of the 
adverse possession of the defendants for over 
the statutory period. 

[5] One fact, essential for the further discus¬ 
sion, may be cleared at the outset. Both the 
Courts below seem to have been under the 
impression that there has been no delivery of 
possession to the defendants under the mort¬ 
gages. They have said so in connection with 
the argument advanced before them on behalf 
of the plaintiffs that since the usufructuary 
mortgage, Ex. 2 E is for a sum less than Rs. 100, 
it was valid, inasmuch as there ba3 been delivery 
of possession, though there has been no regis¬ 
tration. Whether or not the Courts below were 
right in their finding that there has been no 
delivery of possession by the plaintiffs to the 
defendants under the mortgage-documents, there 
cm bs no doubt that the defendants entered 
into possession as mortgagees — presumably 
under the terms of the mortgages F.x3 2 to 2-E- 
That is clear from the pleadings themselves. 

The plaint in para 3 states as follows : 

“Father of plaintiffs 2, 3 and 4 allowed defendant 1 
a few years ago to occupy Sch. (A) lands by some 
arrangement with her and it has now transpired that 
defendant 1 has allowed defendant 2 to cultivate 
Bch. (A) lands, a3 she is unable to take care of herself.” 

The defendants in para 3 of their written state¬ 
ment state as follows : 

“That the allegation in para. 3 of the plaint is sub¬ 
stantially correct. Between 1927 and 1930 the father 
of plaintiffs 2 to 4 borrowed from time to time various 
sums of money aggregating Ra. 1061-12-0 from defen¬ 
dant 2 on the security of the suit lands.” 

There can be no doubt on these pleadings that 
the defendants themselves have admitted that 
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they have got into occupation by an arrange¬ 
ment as alleged by the plaintiffs in their plaint, 
and that they set out the details of that arrange¬ 
ment in para. 3 of their written statement by- 
referring to the borrowing from 1927 to 19.0 on 
security—the mortgages Exs. 2 to 2-E being of 
dates ranging from 1927 to 1930. That the defen. 
dants were in possession as mortgagees is alto 
made out by the mutation entries, Exs. 3 and 4, 
which show that plaintiff 1 is the recorded 
tenant and that defendant 2 is in possession as a 
mortgagee on behalf of the father of plaintiffs 2 
to 4. The Courts below were inclined to think 
that there is no evidence that th p se entries in 
the mutation registers were made at the instance 
of defendant 2. But whether this is so or not, 
there can be no doubt that these entries are 
relevant and valuable piece of evidence and that 
taken with what has already been shown to be 
the attitude of the defendants in the pleadings, 
it cannot be disputed that the defendants ob¬ 
tained possession as mortgagees and were holding 
possession a3 such, though the mortgages them¬ 
selves may have been invalid. Exhibits 2 to 2 -E, 
though unregistered are admissible to show the 
nature of the possession and there is no evi¬ 
dence at all to show that the defendants were 
at any time asserting that they were holding 
possession on any title other than a3 mortgagees. 

f6] The question then that has to bo con¬ 
sidered is whether when a person obtains posses¬ 
sion under invalid mortgage, and t! ere is 
nothing to show that at any time he has asserted 
possession under any claim of absolute right, 
the title of the original owner is extinguished. 
Extinction of title by adverse possession is pro- 
videl for in S. 28, Limitation Act which runs 
as follows : 

“At the determination of the period hereby limited 
to any person fjr instituting a suit for possession of 
any property, his right to such property shall be 
extinguished.” 

[7] It is argued that the origins 1 mortgagors 
could sue for recovery of possession from the 
very moment when the defendants entered on 
possession on the ground that they did not 
obtain any right to retain possession under the 
invalid mortgage?. It is, therefore, said that 
since the plaintiffs did not sue for possession for 
a period of twelve years, their title gets extin¬ 
guished. To a suit for possession, under circum¬ 
stances of this kind, the only articles applicable, 
if any, are Arts. 142 and 144, Limitation Act. 
It may be seen however that Art. 142 cannot 
apply, because such a suit is not based on any 
allegation of dispossession by the defendants. 
The plaiotill, who has himself put the defen¬ 
dants in possession or allowed them to take 
possession cannot complain of dispossession. 


Therefore the only Article that can be applied i3 
Art. 144. Under Art 144, the limitation for a 
suit for recovery cf possession cf imraovaUe 
property or of any interest therein is 12 years 
from the date when the possession of the defen. 
dants becomes adverse to the plaintiffs. It is 
only on the assumption that the possession of 
the defendants under an invalid mortgage is 
completely adverse to the title of the rightful 
owner, from its inception, that it would be pos¬ 
sible to say that the title gets extinguished by 
such adverse possession for twelve years by 
the combined operation of Art. 141 and S. 28, 
Limitation Act. But the assumption that the 
possession of the mortgagee under a void mort¬ 
gage is adverse in respect of the absolute title of 
the owner is unfounded. It cannot be doubted 
that the character of the adverse possession 
depends on the animus pcssiderdi of the person 
under which the possession has been taken and 
continued : see a learned discussion of this topic 
in Manakkal Kuppen v. C. Murde Kottil, 
1912 M. W. N. 445 : (37 Mad. 373). Though the 
mortgage as such may be invalid, the possession 
itself having been taken on the footirg of its 
being a mortgage, such possesson is not in dero¬ 
gation of the absolute title of the owner, but is 
at least permissive, therefore though the owner 
can institute a suit for recovery of possession 
from the very moment the defendaits have 
entered into possession, he can do so because 
the defendants’ possession is permissive and the 
permission can be revoked at any time on 
account of the fact that the document under 
which such permissive possession is taken is 
ineffective to create any interest in the property 
which can give him the right to retain posso 3 . 
sion. The suit to recover possession in such cir¬ 
cumstances is really in the nature of a suit to 
recover back possession given away under the 
limited interest by way of a mortgage which 
has been purported to be conveyed and on 
account of whioh the defendant has obtained 
possession. Such a suit for possession is, there¬ 
fore, in a sense, a suit to recover back possession 
of the limited interest in immovable property 
under Art. 144, Limitation Act. It is only in 
respect of that limited interest that the posses¬ 
sion of defendants L adverse. It would, there¬ 
fore, follow that when the mortgagee gets! 
possession under the void mortgage,' the mort¬ 
gagor can within twelve years theiefrom recover 
possession of the property freed from the limited 
interest but beyond the twelve years only sub- 
jeot to that limited interest. On the expiry of 
the twelve years not only is the right of the 
original owner to the limited interest extin. 
guished, but the sa'd limited interest gets trans¬ 
ferred to the person in po session. 
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[8] This is the gist of the series of decisions 
which have laid down that where a person 
obtained possession under a void mortgage, he 
acquires on the lapse of twelve years a prescrip¬ 
tive right to the limited interest by way of 
mortgage Madhava v. Narayana , 9 Mad. 244; 
Sankaran v. Penasami, 13 Mad. 467 ; Mana - 
vikraman Ettan v. Ammu , 24 Mad. 471 (F. b.); 
Sundara Gurukkal v. Subram iria Archakar , 
16 I. o. 960 (Mad.) ; Buiesab v. Hanmanta, 21 
Bom. 509 ; Fatesingji v. Bamanji, 27 Bom. 515; 
(5 Bom. L. R. 274) and Gopala Dasu v. Rami, 
44 Mad. 946 ; (a. I. R. (8) 1921 Mad. 410). Simi- 
laxly other limited interests can also be aomired 
by adverse possession : see Subbayya v. Maddu 
Letiah, 17 M. L. j 469 : (3 M. L. t. 187) ; Icha. 
ram Si?igh v. Nilmony , 35 cal 470 : (7 O. L. J. 
499) ; Dioark i Nath v. Shashti Kinkar , 18 I. c. 
869 : (17 o. W N. 595) ; Venkata Narasimha 
Appa Bao v. Venkata Purushottama Si Mad. 
321 : (18 M. L. J. 409) and Mamkhal v Munde 
Kottil, 1912 M. W. N. 445 : (37 Mad. 373). 

[9] In this connection I may also note that 
the broad dicta of the Privy Council in Madhav 
Bao v. Raghunath Venkatesh , 47 Bom. 798 ; 
(a. I. R. (10) 1923 P. C. 205) and Naina Pillai 
v. Rama Nathan , 47 Mad. 337 : (a. l. R. ( 11 ) 
1924 p. o. 65) to the effect that 

“no tenant of Und9 in India can obtain any right to a 
permanent tenancy by prescription in them against the 
landlord from whom he bolds the lands,” 

does not militate against this view, as the same 
refers to a case of an ordinary tenacit setting up 
a change in the character of Ids tenancy by 
prescription anrl not to a case of the present 
kind where a person enters into pos-ession under 
a void mortgage or lease. 

[10] In Blmkhan Mian v. Radhiki Kumiri 
Debi, A. I. R. (25) 1938 Tab 479 ; (176 I G 35), 
the learned Judges however held that a person 
cannot prescribe for a limited interest like a 
tenancy or a mortgage. With great respect, 

I am unable to persuade myself that that proposi¬ 
tion is correct. On the facts of that case, the 
question itself did notarise for a direct deoision 
as pointed out by Manohar Lall J. at p. 482 , 
right-hand column where the learned Judge 
stated as follows : 

•‘If, as was argued, tho defendant must be taken to 
have prescribed bis rights as a mortgagee from the 
date of this entry, it is enough to state that the period 
of 12 years from that starting poiDt had not expired 
when the suit was instituted in 1933.” 

The dictum of the learned Judge was therefore 
obiter; but in view of the fact that both the 
learned Judges discussed the question on prin¬ 
ciple and were inclined to give their assent to 
the proposition as above stated, weight and 
respect i3 due to that statement. On a close 
examination, however, of the reasoning of the 


learned Judges iu support of the proposition, it 
is found that the same is based on two assump¬ 
tions (l) that the position of the mortgagee under 
the void mortgage is adverse in the sense that 
it is entirely in derogation of the owners* full 
title; ( 2 ) that a mortgage interest can b 3 created 
only by a contract as prescribed in the Transfer 
of Property Act. The learned Judges have failed 
to notice that the possession of the mortgagee 
under a void mortgage is permissive so far as 
the absolute title is concerned and adverse only 
in so far as the limited interest is concerned. 
They have further failed to bear in mind that 
a mortgagee’s interest is an interest in immovable 
property and not merely a contractual security 
for a loan and that adverse possession and 
prescription is as much a roo: of title to interest 
in immovable property as a contractual docu¬ 
ment satisfying the requirements of the Transfer 
of Property Act. That; 8. 29, Limitation Act, is 
operative not only to extinguish the title of the 
rightful owner, but to trausfer the title to the 
wrongful possessor is now well-settled. See 
Gossain Dass v Issur Chunder Nath , 3 cal. 
224; Akhauri Haliwant v. D&o Naram, A.i.R. 
(28) 1941 Pat 181 : (19 pat. 852) and Fikirappa 
Jotappa v. Ningappa Shidlingappa, A. r. r 
(30) 1943 Bom. 265 ::(209 t. c 251) I am therefore 
unable with all due respect ts follow the deci¬ 
sion in Bh'ikhanmian v. Radhika Kumari 
DGri, A.I.R. (25) 1938 Pat. 479 (176 I.C. 35) and 

I am definitely of the view that such a limited 
interest can be acquired by adverse possession. 

[Hi The question, however, further remains 
whether and to what extent the invalid mort¬ 
gages themselves can be used in evidence to 
gather the terms of the mortgage, the right to 
which in the defendant has become ultimately 
perfected by adverse possession aud prescription. 
On that question, there has been difference of 
opinion asdisolosed in Appamma v. Chinnavadu t 
47 Mad. 203 : (A. I. R. (11) 1924 Mad. 292). In 
that case one of the learned Judges Spencer J. 
was inclined to the view that 

“a pla'ntiff who sues for redemption on tho strength of 
0 D unregistered mortgage-dead can never succeed 
because f )r obtaining a decree to redeem it is necessary 
to prove what the terms of the mortgage were and they 
cannot oe proved by any other evidence than the docu¬ 
ment itself. This is the effect of Ss. 17 and 49, Regis¬ 
tration Act, read with S. 91, Evidence Aot.” 

The other two learned Judges, however, namely, 
Yenkatasubba Rao and Ramesam JJ. came to 
a different conclusion It was pointed out by 
them that in view of the Privy CLuacil decision 
in Vorada Pillai v. Jeevarathnammal, 43 
Mad. 244 : ‘(A. I. R. (6) 1919 P. O '4i) the invalid| 
mortgage-deed could be referred to for ascertain¬ 
ing the nature and character of possession, (a 
proposition which was not disputed even by 
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Spencer J.)and that accordingly it may be referred 
to for determining the quantum of interest for 
which the defendant prescribed. To determine 
the character of the possession, the quantum of 
the interest under which possession i3 purported 
to have been taken, has to be ascertained by 
a reference to the document itself. That quantum 
is necessarily defined and limited by the term 3 
of the document and does not offend against 
Ss. 17 and 49, Registrat'on Act or 8. 91, Evidence 
Act. The attempt to use the document to prove 
the quantum of the interest and the character 
of possession thereunder is not the use of the 
document for the purpose of enforcing the mort¬ 
gage itself under the document. The document 
is not used as the source of the mortgagee’s title— 
the title itself having been acquired by adverse 
possession and prescription. I would therefore 
respectfully follow and adopt this view of the 
majority in Appimma v. Chi?inavadu t 47 Mad. 

203 : (A. I. R. (11) 1924 Mad, 292). 

[I2j In the present case even if the terms of 
the mortgage-documents themselves are not 
admissible in evidence to prove the nature of 
the interest acquired, there is no serious diffi. 
culty in tbo way of the plaintiff, becau-re the 
defendant himself has asserted and admitted 
the terms in para. 3 of the written statement as 
already stated above. 

[13] A suggestion ha9 been made in the course 
of the argument on behalf of the plaintiff, 
appellants that on the finding that the defendants 
are in the position of usufructuary mortgagees 
they would not be entitled to any money being 
paid for redemption by virtue of the provisions 
ot the Orissa Money lenders Act 8. 17 as 
amended. This, however, is not sustainable. The 

documents Exs. 2 to 2-E are of the years 1927 
to 1930 and assuming that the defendant has 
obtained possession under them in or about the 
year 1930, be acquires a mortgagee’s interest 
only after 1942. For the purposes of the appli. 
cation of the Orissa Money-lenders Act the 
j prior period for which he was in possession as an 
invalid mortgagee, does not count. It, therefore, 
follows that the plaintiffs are entitled to a 
decree for possession against the defendants on 
the footing of redemption in re 3 ;ect of the prin¬ 
cipal amount that is due under the documents, 
Exs. 2 to 2 E namely, the sum of ns. 961-12-0 
(the total of the principal amount under the 
mortgages, 2 to 2 -E). There will accordingly be 
a decree for redemption in favour of the plaintiffs 
for the above amount, time fixed for redemption 
being three months from the date when the 
decree finally drawn up. The second appeal is 
accordingly allowed with costs throughout. 

[ 14 ] The plaintiffs appellants before they can 
get a decree are bound to pay the court-fee on 
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the amount of rs. 961-12-0 in all the three Courts 
on the footing of redemption. They will pay the 
deficit court-fee in all the three Courts within 
a month from this date and the decree will issue 
only on the payment of the deficit court-fee 3 . 

[ 15 ] Ray C. J. — I agree. 

V -R-B. Appail allowed . 
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Ray O. J. and Jagannadhadas J, 

Manglu Meher and others — Defendants— 
Appellants v. Sukru Meher and others — 
Plaintiffs— Respondents. 


A. F. A. D. No. 133 of 1946, D/- 17-12-1949, from 
decision of Sub-Judge, Sambalpur, D/- 18-5-1946. 

(a) Transfer of Property Act (1882), S. 53A _ 
Transferor —Meaning of —Minor. 

If a minor is a party to a sale-deed, through his 
guardian, he is a transferor within the meaning of 
S. 53 A and thereiore the statutory protection given to 
the alienee under S. 53-A is equally applicable against 

^icn. Para 31 

Annotation : (’50-Cora.) T. P. Act, S. 53A N. 13. 

(b) Hindu law — Alienation _ Legal necessitv 

— Dona fide inquiry, y 


In the case of an alienation by way of sale ft is not 
necessary to prove that every portion of the considera¬ 
tion was required for legal necessity or that inquiry a 3 
to necessity has been made out in respect of that por¬ 
tion not covered by legal necessity. What has to be 
judged broadly id whether for raising the amcuDt for 
which legal necessity has been made out, the particular 
transaction by way of sale of the extent comprised 
therein was in fact reasonably necessary and prudent 
or whether the alienees were reasonably and honestly 
satisfied that it was so on a bona fide inquiry. 


Tenancy Laws—C. P. Tenancy Act 

OQ\ 


Para 7] 
XI [11J 


Sale of occupancy rights _ 


The sale of occupancy right is only voidable and can 
bs avoided, not by the very transferors themselves, but 
by the persons who are indicated in S. 47, within two 
years from the date of obtaining possession by the 
transferee. [P ara 2] 

P. C. Chatterjee —for Appellants. 

13. N. Das and G. B. Mohanty —for Respondents. 


Jagannadhades J.— Defendants 1 to 3 are tho 
appellants in this second appeal. It arises out of a 
suit filed by the plaintiffs to set aside and alien¬ 
ation and to recover the property comprised 
tbereiu from tbo possession of the defendants. 
Defendant 4 and plaintiff 1 are the sons of one 
Bhuban Meher. Plaintiff 2 is the son of plain¬ 
tiff 1. Defendants 5, 6 and 7 are the sons of defen¬ 
dant 4. The alienation sought to be impeached 

is a sale-deed, Ex c, dated 1st March 1933 of 
lands of the extent of 1.5 acres (it may be noted 
that the plaint mentions lands of 1.26 decimals) 
which admittedly are the joint family property 
of the plaintiffs and defendants 4 to 7. The sale- 
deoi purports to have been executed by Bbuban 
and his two sons defendant 4 and plaintiff 1. 
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Defendant 4 has signed it also for hi3 minor sons 
6 to 7 and plaintiff 1 for his then minor son, 
plaintiff 2. The alienees under the sale-deed are 
the brothers of Bhuban Meher, viz., defendant 3 
and the father of defendants 1 and 2. The con¬ 
sideration for the sale deed is a sum of Rs. 155. 
The ease for the p’aintiffs was that plaintiff 1 
did not execute the sale deed either for himself 
or as guardian of his minor son, plaintiff 2 
and that be was not a consenting party to the 
alienation. The signature of plaintiff 1 appear¬ 
ing on the sale deed, Ex. c, was alleged to be 
forgery. Both the Courts below have found it 
to be genuine and that finding having become 
conclusive, it must now be taken that the plain¬ 
tiff was also an executant of the sale-deed for 
himself and his son. Since, however, the sale- 
deed has been executed cn behalf of the then 
minor plaintiff 2 (as also on behalf of minor 
defendants 5, 6 and 7 who are still minors, 
though they have not come forward to challenge 
the alienation), the question as to whether the 
sale deed is valid and binding a3 being justified 
by legal necessity has been raised in the Courts 
below 7 and is the subject-matter of Issue 3. The 
Courts below have found that Rs. 106-7-3 out of 
the sale consideration was for the purpose of 
discharging the decree amount due to one 
Narain Gountia from the plaintiff’s family and 
that the said sum was actually utilised for pay- 
ment of the said decree, as appears from the 
endorsements on the decree, marked as Exs. B 
and B 1. Both the Courts how'ever set aside the 
alienation on the ground that neither the actual 
necessity nor a bona fide inquiiy as to the exist¬ 
ence of necessity for the balance amount of 
about Rs. £0 has been made out by the alienees. 
They accordingly passed the deciee in favour 
of the plaintiffs for possession of the suit pro¬ 
perty on condition of the contesting defendants 
1 to 3 paying up the sum of Rs. 1C6-7-3 found to 
have been applied for legal necessity out of the 
consideration for the same. It is against this 
decree that defendants l to 3 have come up in 
sccoud appeal. 

[ 2 ] It is argued for the appellant that the 
judgments of the Courts below' are erroneous and 
that since the major portion of the consideration 
for the sale deed has been found to have been 
applied for legal necessity, the sale had to be up¬ 
held and that the Courts below have not correctly 
appreciated the material questions arising in a 
case of this kind. Before dealing with that 
matter, it is necessary to notice two other ques¬ 
tions that arise in the suit. The suit property is 
a land situated in Ihe district of Sambalpur of 
which the plaintiff’s family are the occupancy 
tenants. Ihe sale purported to be by means of 
a document, Ex, o which has not been regis- 
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tered. It is pointed out that under S. 46 (3), 
Central Provinces Tenancy Act, such a transfer 
is not valid except as covered by the proviso 
thereto and that the registration of a transfer 
not covered by the proviso to sub-s. (3) is prohibited 
under sub s. ( 5 ). This point, however, is not a 
substantial one, because it is clear from that sub¬ 
section itself as also from S. 47 that such a transac¬ 
tion is only voidable and can be avoided, not by 
the very transferors themselves, but by the per 
sons w r ho are indicated in S. 47 and that too 
within tw’o years from the date on which the 
alienees obtained possession under the transfer. 
Admittedly the alienees have been in possession 
from the date of the sale in 1933 and are also them¬ 
selves the persons being brothers of Bhuban 
Meher, who might have been entitled to avoid 
the trans'er under S. 47 if the alienation had been 
in favour of the strangers. This contention has 
therefore no merit. 

[3] The fact that the sale-deed, Ex. C is not 
registered, raised another difficulty for the con¬ 
testing defendants, namely, that no title as such 
has passed to them under the sale deed. They 
are, how T ever, entitled to rely on S. 63 a, T. P. 
Act, inasmuch as it has been definitely found 
by both the Courts below and virtually admitted 
by defendant 4 who is an executant of the sale- 
deed that the vendees havo been in possession 
of the property sold from the date of the sale 
in pursuance of the same. The quest : on that has 
been raised is whether S. t 3a w r culd avail the 
contesting defendants as against plaintiff 2 (and 
defendants 5 to 7), who were minors at the time 
of the execution of the sale deed. It may plausi¬ 
bly be contended that since S. 63A, T. P. Act, is 
a statutory recognition of the principle of estoppel 
embodied in the doctrine of part performance, 
the same would not avail as against minors 
since there can be no estoppel against a minor. 
There is. however, no scope for any such con¬ 
tention in view of the recent decision of the 
Privy Council in Subram'inyan v. Subba Bao, 
A.l.R. (35) 1948 P. C. 95: (l R R. (1919) Mad. 141) 
which has authoritatively decided that if a minor 
is a party to a sale deed, through his guardian 
he is as much a transferor wdthin the meaning 
of S. 53A and that therefore the statutory pro¬ 
tection given to the alienee under S. 53A is 
equally applicable against him. 

( 4 ] The question that arises in this case has, 
therefore, to be considered on the footing that 
as betw r een tfce parties to the document, Ex. C, 
it is to be treated as a valid sale deed in spite 
of the absence of registration in so far as any 
attempt to recover possession on the basis 
of want of title in the alienee is sought to 
be made, by or on behalf of any of the alienors. 
The question has, therefore, to be considered 
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whether on the footing of its being a valid sale, 
deed, it is binding as against the minors on ac- 
count of justifying legal necessity. As already 
stated above, both the Courts below have held 
that it is not so binding sines a portion of the 
sale consideration has not been proved of any 
inquiry that that portion was required for legal 
necessity. In coming to the above conclusion, 
the Courts belew purported to follow the deci. 
sion in Durga Prosad v. Jewdhari Singh , 
62 Cal, 733: (A.l.R. (23) 1936 Cal. lib). The facts 
of that case are somewhat peculiar and the case 
itself was one of a mortgage in which different 
consideration may apply as pointed out ia that 
very case. There are, however, passages in that 
judgment which taken out of the context are 
likely to be somewhat misleading. The princi- 
pies applicable to a case of this kind have been 
clearly and unmistakably laid down in the 
Privy Council cases and it is unnecessary to go 
beyond them. 1 lie fountain source of the case- 
law on the subject of the power of alienation 
of limited owners and managers or guardians 
in Hindu law is the case in Hunoonim Per shad 
v. Mt. Dabooee Mundraj Koonweree, 6 M I.a. 
393: (18 W. R. 81n). The law is stated at pp. 423. 
424 as follows : 

“The power of the Manager for an infant heir to 
charge an estate not his own, it», under the IlindoD law, 
a limited and qualified power. It can oLly be exercised 
rightly in a oaBe of need, or for the bsnefit of the estate. 
But where, in the particular instance, the charge is one 
that a prudent owner would make, in order to benefit 
the estate, the bona fide lender is noi ailscted by the 
precedent mismanagment of the estate. The aotual pres¬ 
sure on the estate, tho danger to be averted, or the 
benefit to be conferred upon it, in the partiular instance, 
is tho thing to be regarded. But of course, if that danger 
ariaes or has arisen from any m : sooniuct to which the 
lender is or has been a party, he cannot take advantage 
of his own wrong, to support a charge in liij own favour 
against the heir, grounded on a nesossity whioh his 
wrong has helpod to cause. Therefore the lender in 
this oa3e, unless he is showa to have aoted mala fide 
will not be affected, though it be shown that, with 
better management, the estUe might have been kept 
free from debt. Their Lordshps think that tho lender 
is bound to inquire into tbo necessities for the loan, and 
to satisfy himself as well as ho can, with reference to 
tho parties with whom ho is dealing, that the Manager 
Is aoting in the particular instance for the benefit of the 
estate. But they think that if he does go inquire, and 
acts honestly, the real existence of an alleged sufficient 
and reasonably credited necessity is not a condition 
* precedent to the validity of his oharge, and they do not 
think that, under such circumstances, he is bound to 
see to the application of the money.” 

[6] It ia clear from this passage that the pri¬ 
mary teat for the validity of an alienation by a 
limited owner ia tho existence as a fact of neces¬ 
sity (or benefit) for the particular transaction. But 
it is not a condition precedent. If the alienee 
has made a bona fide enquiry and on such 
inquiry he finds the existence of the alleged 
sufficient and reasonably oredifcei necessity, this 


is sufficient and he need not see to the applies.* 
tion of th9 funds. It is, therefore, to be seen fchafc 
bma file enquiry as to the existence of neces¬ 
sity and reasonable satisfaction on such in qpigy 
is an alternative to the existence of the neesss&y 
but not in addition thereto. That this is th© 
correct view, is clear from the summary c£ 
legal position as mentioned in Mulla’a Bmdm 
Law, Edn. 10, p. 285, para. 241, wherein it is 
stated : 
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mortgages joint family property, the purohaser or mcTt- 
gagee is bouad to inquire into the necessity for salt! 
or mortgage, and the burden lies on the pureli*ksez.* 
mortgagee to prove either that there was a legal neces¬ 
sity in fact, or that he made proper and bona fid& 
inquiry as to th9 existence of such necessity and c25df! 
all that wa3 reasonable to satisfy himself as io the 
existence of such necessity." 

It is therefore not correct to assume broadly 
both legal necessity in fact, and inquiry* haves 
to be made oat in all cases. What, howover has 
to be emphasised and appreciated is that th© 
necessity required to be proved is the necessity 
for the particular transaction as Euch whi-sh im 
challenged, which is not quite the same as neces¬ 
sity for each individual item of the considera¬ 
tion or for the entirety of the consideration,. 
For instance, in the case of an alienation by 
way of a mortgage, the necessity for the entire 
consideration may have been proved but th© 
terms may be found to be exorbitant and not 
justified by the circumstances. The mortgage 
would then be invalid. In the case of an alien*- 
tion by way of sale, on the other hand, a part 
of the consideration may have been shown not. 
to be for legal necessity but it may be found; 
that a substantial portion of the consideration! 
was required or applied for legal necessity and! 
that to raise that amount the particular trans¬ 
action by way of sale wa3 reasonably prudent 
and necessary. A 3 pointed out in tho Privy 
Council cases, it may not be possible to sell' the> 
exact extent of land that may be required tc> 
raise the particular amount of money which is-. 
covered by legal necessity. The sale would under- 
those circumstances be valid notwithstanding that 
no necessity or inquiry for the balance is proved 
These principles are clearly laid down in the 
leading oases of SriKishun Das v. Nathu Ram* 

A. I. R. (14) 1927 P. C. 37 : (49 ALL. 149) and im 

Niamat Rai v. Din Dayal, a. j. r. ( 14 ) 292 ’jr 
P. C. 121 : (8 Lab. 597) and also Suraj Bfta?v 
Singh v. Sahzhain Sukh, A. I. r. ( 14 ) 1927 p.c„ 
244: (105 I. 0 . 257 ). There it is clearly lmd\ 
down that the test in eaoh case is whether the 
sale itself was one which was justified by lrgali 
necessity and their Lordships pointed out tha& 
it 13 not the law that the sale will be invalidated! 
whenever part of the consideration is not 
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counted for which cannot ba describe I as small. 
It is noteworthy that their Lordships referred in 
Sri Kisliun Das v Nathu Ram, a.i.r, (14) 1927 
P c. 37: (49 ALL. 143) with approval to the earlier 
case of Privy Council in Thirumalaiyappa v. 
Nainar lev in, A- I. R. (9) 1922 P. C. 307 : (74 
I. C. 604). A perusal of this c.a3e shows that the 
sale therein was for Rs. 6,300 and the necessity 
was made out for R3. 4538. It was proved that 
the ba'ance of about Rs. 712 was appropriated 
by the widow to a purpose which did not con¬ 
stitute legal necessity. All the sam3the sale was 
upheld by the Privy Council and there was 
nothing to show that there was any inquiry as 
to the nece33ity for the balance. Their Lordships 

gay in the case at p. 309 a3 follows : 

'‘HA (the Sub-Juige) overlooked the fact that Rupees 
711-13-10 merely represented the balance of the sale 
price *of Rs. 5300 and that it was not to raise that 
Rs. 711-13-10 that the property was sold. The sale 
would not hiva b en invalid no matter what may have 
been the purpose for which the defendants applied 
Rs. 711-13 10.” 

In Sri Kishun Das v. Nathu Ram , A. T, R. 
U4) 1927 r c. 37 : L9 all. .149), their Lordships 
laid down the principle as follows: 

“It would rather appear that in any case where the 
pale has been held to be justified but there is no evi¬ 
dence as to the application of a portion of the considera¬ 
tion, a presutripti jo arises that it has b9eo expended 
for proper purposes, and for the benefit of the family.” 

[6l It i 3 possible that different considerations 
may apply to cases of mortgages as distinguished 
from sales, but that is not the question with 
which we are concerned in the present case. 

[7] The present being a case of an alienation 
by way of sale, what therefore requires to be 
proved is not that every portion of the consi¬ 
deration is required for legal necessity or that 
inquiry as to necessity has been made out in 
respfcfc of that portion not covered by legal 
necessity. What has to le judged broadly i3 
whether for raising the amount for which legal 
necessity has been made out, the particular 
transaction by way of sale of the extent com¬ 
prised therein was in fact reasonably necessary 
md prudent or whether the alienees were rea 
sonably and honestly satisfied that it was so on 
\ bona file inquiry. It is this test that has to 
be applied to this case and not the test a3 to 
whether there was any inquiry as to the neces¬ 
sity for the surplus. 

[8 i The Courts below not having judged the 
case from that aspect, the case will have to go 
back for a fresh consideration of the material 
on the record in the light of this test. It is neces¬ 
sary further to remark that while undoubtedly, 
the burden is upon the alienee, it does not 
me n that if the alienee does not speak posifci’ 
vely to the existence of the necessity or to his 
having made an inquiry, it must necessarily 
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follow that he has to fail. As- pointed out by 
their Lordships of the Privy Council in Laksh - 
manna v. Venkateswarlu , A. i. R. (36) 1949 p.o. 
278 at p. 285 : (76 I. A. 202), the burden of proof 
is not to be confused with the burden of adduc- 
ing evidence. When the entire evidence is before 
the Court, and when on the evidence and the 
circumstances, the Court has no difficulty in 
arriving at a definite conclusion, the burden of 
proof recedes to the background and the person 
on whom the burden to prove lies is not to fail 
when a satisfactory conclusion can be reached 
in his favour on the existing material, merely 
because he has not himself adduced positive 
evidence. For instance in cases of this kind 
either the fact that the transaction was legally 
justified, or that there has been a fair and bona 
fide inquiry as to the existence of necessity for 
the transaction i3 one that may be possible to 
infer from the evidence and the circumstances 
in the case, Sinoe, however, the matter is to go 
back, we do not propose to eay anything further 
as to what are the circumstances for and against 
which might enable the Court to come to a de¬ 
finite conclusion in the matter on the existing 
material. The decree of the lower appellate 
Court must accordingly be set aside and the ap¬ 
peal must be remanded to that Court for rehear¬ 
ing in the light of the above observations. Ocsts 
will abide the result. 

[9] Ray C J-—I agree. 

D.n. Case remanded. 
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Province of Orissa — Decree-holder — Appel¬ 
lant v. G . Venkata Rangamma and another — 

Judgment-debtor — Respondents. 

M. A. No. 31 of 1947, D/* 14-2-1930, from order of 
Sub-J., Berhimpur, D/- 15-4-1947. 

(a) Civil P. C. (1908), S. 60 (\) Proviso (n) - 
Arrears of maintenance—Transfer of Property Act 
(1882), S. 6 (dd). 

The prohibition agam3t attachment in respect ot 
ma’ntenance applies only to fature maintenance an 
not to arrears of maintenance. [Para J 

Annotation : (’50-Com.) Civil P. C., S. 60 (1) N. 2, 
(’50-Corn.) T. P. Act, S. 6, N. 13. 

(b) Civil P. C. (1908), Ss. 51, 60 (1) Proviso (n), 
O. 40, R. 1—Receiver cf property not attachable. 

While the future right to maintenjnee is not assign¬ 
able as property and hence not attachable, there can be 
appointed a receiver in respect of tbe proceeds thereol, 

which are at the disposal of the judgment-debtor. 

(Para 1UJ 

Annotation : (’50-Com.) Civil P. C., S. 51, N. 6 , 
S. 60, N. 22 ; O. 40, R. 1, N. 21a. 

(c) Civil P. C. (1908), Ss. 51, 60; O. 33, R. 10; O 40, 

R. 1 — Decree for future maintenance — Govern¬ 
ment’s right to appointment of receiver to rea ise 

court-fee -Transfer of Property Act (1882), S. 6(dd). 
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Any prohibition against attachment under S. 60, 
Civil P. C., or against assignability under S. 6 (dd), 
T. P. Act, must be read in the light of the provisions of 
0. 33, R. 10. A receiver can be appointed at the in¬ 
stance of the Government in respect of the decree for 
future mainteQanoe (with the benefit of the charge 
thereby created) in order to realise the court;fee payable 
to them under the decree. But it is subject to the 
safeguards as to leaving adequate provision for the 
plaintiff. [Paras 10, 11] 

Annotation : (’50-Com ) Civil P. 0., S. 51, N. 6; 

S. 60, N. 22 ; 0. 33, R. 10, N. 1, 4, 6 ; 0. 40, R. 1, 

N. 21a ; (’50 Com ) T. P. Act, 8. 6, N. 13, 

The Advocate-General — for Appellant. 

P. F. B. Rao — for Respondents. 

Jagannadhadas J. —The Province of Orissa 
is the appellant in this appeal. It arises out of 
an application for execution filed by the Govern¬ 
ment to recover the cost3 of a suit in forma 
pauperis decreed in favour of the plaintiff therein. 
In T. 8. No. 9/4 5, one G. Venkata Rangamma, 
filed a suit for enhancement of her maintenance 
against one G. Gunnamma, the former being 
the mother-in-law of the latter, who wa3 in 
possession and enjoyment of her deceased hus¬ 
band's ancestral property. The suit w as in forma 
pauperis. The Court decreed enhanced main¬ 
tenance at the rate of Rs. 480 per year payable 
by 15th September of every year commencing 
from the year 1944-45, the first payment falling 
due on 15th September 1945, with a charge on 
the plaint schedule properties for the same. The 
plaintiff’s claim for arrears of maintenance was 
disallowed. In view of the fact that the plaintiff 
made an exaggerated claim of Rs. 1200 per year 
and also for arrears at that rate and since the 
major portion of the plaintiff’s claim was dis¬ 
allowed, the learned Subordinate Judge ordered 
that the parties shall bear their own costs and 
also that the court.lee3 payable to the Govern¬ 
ment in respect of the pauper-plaint should be 
recoverable from the plaintiff herself. By exe¬ 
cution application No. E. P. 252/46 filed on 2lst 
October 1946 against both the plaintiff and the 
defendant in the pauper-suit, the Government 
applied for reoovery of the amount due to it 
towards the stamp duty on the plaint namely, 
Rs. 696-4-0, plus the execution costs. The relief 
that was asked for iu the execution application 
was in the following terms : 

' The decree-holder pr.iya that the amounts claimed 
in cola. 7 and 8 may be realised with subsequent costs 
by issuing notice under 0. 21, R. 22, Civil P. C., and 
thereafter by attaching the arrears due to the plaintiff- 
decree-holder under the decree, by appointing a receiver 
to collect the future maintenance due to the plaintiff 
under the above decree, under 0. 21, R. 53 and 0. 21, 
R. 11, Civil P. C , and the said amount after realisation, 
may be paid over to the decree-holder Government. 
The executing decree holder Government submits that 
an ad interim order of attachment prohibiting the 
second judgment debtor from making any payment to 
the plaintiff first judgment-debtor in the above case or 
to anybody on her behalf may be pasted simultaneously 
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with the iisue of notice to the judgment-debtor as other¬ 
wise the interest of the executing decree-holder may be 
seriously prejudiced.” 

[2] This execution was contested by the first 
judgment-debtor (the plaintiff in the pauper-suit) 
on the ground that the right to maintenance 
obtained by her under the decree was not attach¬ 
able. The learned Subordinate Judge by his order 
dated 15ih April 1947 upheld this contention. He 
held that by virtue of the provisions of S. 60 (l) 
(n), Civil P. C., under which a right to future 
maintenance is not attachable, the decree ob¬ 
tained by the first judgment.debtor against the 
second was not attachable. As regards the prayer 
for appointment of a receiver he held relying 
on Secy . of Slate v. Bai Some ) A. I.R. (20) 1933 
Bom. 350 : (57 Eom. 507), that the appointment 
of a receiver in execution virtually amounts to 
an attachment of the decree which in his view 
was prohibited by S. 60 and that therefore the 
relief by way appointment of a receiver could 
not be granted. As regards the prayer for attach¬ 
ment of arrears of maintenance, he refused the 
same on the ground that there was no arrears 
of maintenance granted under the decree. It is 
against this order of the Subordinate Judge that 
the Government have ccme up in appeal to this 
Court, 

[3] The order of the learned Subordinate 
Judge is clearly wrong so far as the prayer in 
respect of the arrears of maintenance i3 con¬ 
cerned. It is true that under the decree, arrears 
prior to the date of the suit have been disallowed, 
but the decree itself as already stated, directs 
payments of maintenance from the year 1944 45, 
the first payment falling due on 16th September 
1945. The execution application was filed on 21st 
October 1946. By that date two payments under 
the decree were due to be made on 16th Septem¬ 
ber 1945 and 15th September 1916. If they re¬ 
mained unpaid, there was no reason why the 
attachment could not have been allowed in res¬ 
pect of such arrears. It is not disputed that the 
prohibition against attachment in respect of 
maintenance applies only to future maintenance 
and not to arrears of maintenance. There is 
ample authority for the same and it is enough 
to refer to the case in As id Ali v. Haidar Ali t 
38 Cal. 13 : (6 I. c. 826) in support of it. What 
the exact effect of this view would be with re¬ 
ference to what has so far transpired in this 
case, will ba indicated towards tbe close of the 
judgment, 

[ 4 ] The substantial question, however, that 
arises for decision in this appeal is whether the 
learned Subordinate Judge is right in his view 
that the Government is not entitled to relief by 
way of attachment or appointment of a receiver 
in respect of future maiatenance. Under 0. 33, 


Orissa Province v. Rangamma (Jagannadhadas J.) 


SS2 Orissa 


Orissa Province y. Rangamma (Jagannadhadas J .) A. I«B« 


33L 3$, Civil P. C., the amount payable as court* 
Ss© zn respect of a pauper-plaint shall be re- 
CT arable by the Government from any party 
Graved to pay th9 same and shall be a first 
on the subject-matter of the suit. By 
virte of Rr. 12 and 13 of the same order, the 
SfsrasTmnent can recover the said amount by an 
application, which is to be treated as one in 
©3a&ea6on. The subject-matter of the suit in the 
jStesi&nt oase is the right to recover maintenance, 
Wife, & charge on specified properties. There can 
mo doubt that the Government have a first 
cfwKrge on this right to maintenance as decreed 
wiiTja -the benefit of the charge in favour of the 
judgment-debtor: see Gadadhar Mandal v. 
3f<Rc<saia Dassi , a.i.R (13) 1926 cal. 8j9 at page 
SBB: t. c. 391). The only question is how that 

eSr&rge In favour of the Government i3 to be 
cmSiaed or whether the Government have no 
EBsaady at all on account of the prohibition 

attachment of the right of maintenance 
n iz&m 9. 60 (1) (n), Civil P. 0., and the prohibi- 
fibcrr sgainst the transfer of the right to future 
ma^rten&nce by virtue of S. 6 (dd), T. P. Act. 

SI There has been considerable difference of 
CSpsL^ion in the High Courts with reference to this 
quoafem. That a mere right to future mainten* 
6BT.O& as suoh can neither be attached, nor sold 
be very well disputed and has been estab- 
Bffead 'by a long course of judicial decisions. 
'SSbera lias been difference of view, however, as 
T&h&kher where the right to future maintenance 
zz&rgQ d into a decree, (hat decree right can 
stt&ohed or assigned. The difference of view 
<ss? ®?.ege matt-r3 can be gathered from the two 
eswessln Asad AH v. Haider Ali , 12 0 . L. J. 130: 
f<S CL c. 326) and Tara Sundari v. Saroda 
(Dtozr&n, is c. L. J. 146 : (7 I. 0. 80), in which 
ifises® Is very learned and exhaustive discussion of 
fie 'subject by Muliherjee J. The view has been 
2MCTteffnsd in Asadl Ali v. Haider Ali, 12 C. 
3L. S. 150 : (6 i. O. 826) that where the right to 
m&rsrfenance has merged into a decree, it is both 
a&Sfi&hf&Ie and assignable particularly where 
fie vdgfrt has been charged on specific property. 
R csay ‘be doubted, however, in view of the spe- 
CtSrc amendment of S. 6, T. P. Act of 1929, 
Whereby sub-cl. (dd) to S. 6 has been inserted 
WfoSBDg'* Aright to future maintenance in what - 
soever manner arising secured or determined , 
MflEfcwaC 'be transferred, whether the distinction 
feas been laid down in the case in Asad Ali 
V* Haidar AH, 12 C. L. J. 130 : (6 I. C. 826) 
®«fc?raeii the right secured by a decree and the 
3Ksewa Tight to maintenance can any longer be 
SttiSL^mlnod in respect of a right to maintenance 
la merely personal and not heriditary, 
K^oaild also be reasonable to construe the pro 
Snteaoa of the attachment in S. 60 (l) (n), Civil 


P. 0. of a future right to maintenance as equally 
applicable to decrees for maintenance, since 
the attachment is only preliminary to a sale 
through Court. It is no doubt true that the 
Transfer of Property Act applies only to trans¬ 
fers by the parties; but s. 6 (dd) ha3 the effect 
of declaring that a decree for the right of future 
maintenance is not saleable property. This 
would, therefore, lead to the oonsequenca that a 
decree for future maintenance is not attachable 
and saleable through Court. I would, therefore, 
assume without deciding that the decree for 
future maintenance obtained by the first judg¬ 
ment-debtor in this ci3e against the second 
judgment-debtor is not attachable and that the 
Government oannot obtain any relief by way of 
attaching or selling the decree, in so far as any 
instalment has not, by the date of the applica¬ 
tion become an arrear. The question then is 
whether the remedy by way of appointment of 
a receiver is also not available. On this question 
Rajindra Narain Singh v. Mt. Sundar Bibi, 
A. I. B. (12) 1925 P. 0. 176: <47 ALL. 383), Sscy. 
of State v. Venkata Lakshmanayya, A. I. R. 
(13) 1926 Mad. 565 : (4) Mad. 567); Sain Das v. 
Tikka Sant Singh t A. I. R. (23) 1936 Lah. 830: 
(165 I. C 519); Keshabati Koeri v Mohan 
Chndra, 39 Cal. 1010 : (Hi. C. 227) and Ashfaq 
Mahmed Khan v. Nazir Banu, A. I. R (29) 
1942 Oudh 410 ; (201 I. c. 100) are in favour of 
the appellant's view; while Pahkmdi Mam- 
mai v. Valia Appz, 40 Mad. 302 : (A. i. R. (4) 
1917 Mad. 79); Secy, of State v. Bai Some , 
A. I. R. (20) 1933 Bom. 330 : (57 BOH. £07) and 

Vishnibii v. Buhhand Tikimdas , 154 I. C. 5 80 : 

( a. T. R. ( 22 ) 1935 Sind. 21) are in support of the 
opposite view. 

[6] It may bo seen from a perusal of the 
above cases that the'majority of the decisions 
are in favour of the view that a relief in exe¬ 
cution by way of appointment of a receiver can 
be granted in a case where reliefs by way of at¬ 
tachment an 1 sale are not available. The op¬ 
posite view is fully brought out in the case3 in 
Sezy. of State v. Bai Some , A. i. r. (20) 1933 
Bom. 350 : (57 Bom. 507) and Palikandi Mam- 
mad v. Valia Appa, 40 Mad, 303 : {a. I. R. (4) 
1917 Mad. 79). In Secy, of State v. Bai Some , 

A. I. R. ( 20) 1933 Bom. 350: (57 Bom. 507), it was 
said that the order appointing a receiver to 
collect future maintenance and to pay the 
amount or part thereof to the julgment-debtor 
is virtuallv an order for attachment and that 

ter 

the prohibition would equally apply to both. It 
was said that the exemption from attachment 
under s. 60 of such future maintenance is based 
on considerations of public policy and that if 
these exempted payments can b3 reached in 
execution by appointment of a receiver by way 
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of equitable execution, the protection afforded 
by the section is to a great extent lost. It was 
also sa'd that the Courts in England have 
refused to sanction any form of equitable execu¬ 
tion over property not liable to attachment in 
law. In Palikandi Mammad v* Valia Appi, 

40 Mai. 301 : (a I. R. (4) 1917 Mid 73), the 
relief by way of appointment of a receiver was 
refused on the ground thvt the Court ha3 power 
to appoint a receiver in exemtion only of 
property which has been attached. A passage 
from Woodroffe on Receiver at p. 166 to the 
effect that the Court can appoint a receiver 
in execution only of property already under 
attachment has al30 been cited by the learned 
counsel for the respondent This assumption, 
however, made in Palikandi Mammad v. Valia 
Appa % 40 Mai. 302 : (a. i. r. (4) 1917 Mad. 79) 
and in Woodroffe on Receiver, is based on the 
oil Civil Procedure Code of 1882 and is no 
longer correct with reference to the Civil Pro 
Cidure Code of 1909. It is to be noticed that 
under 8. 503 of the old Code, the power of a 
Court to appoint receivers was in the following 
terms : 

“Whenever it appears to the Cjurt to be necessary 
for tin realisation, p'63ervatioo, better custody or 
management of any properly, movable or immovable, 
the subject of a suit, or under attachment, the C )urt 
may, by an order appoint a receiver of such property.” 

Under this section a receiver in execution can 
be appointed only of property already in attach¬ 
ment and for the purpose of preservation or 
management of the property. In the Code of 
1903, the corresponding provision, viz., o. 40, 
R. 1 i3 much wider in terms and is as follows: 

“Whenever it appears to the Court to be just and 
convenient, the Crnit may by an order, appjint a 
receiver of any property whether b3fore or afier the 
decree.” 

The power to appoint a reseiver in execution 
i3 not limited therefore to oise3 where the pro- 
perty is already under attachment, nor i3 it 
limited to the purpose of realisation, preserva¬ 
tion, better custody or management of the pro¬ 
perty. There is, therefore, no foundation under 
the present Code for the assumption that at¬ 
tachment is the basis for the relief by way of 
appointment of a receiver in execution. Further, 
in the oil Civil Procedure Code, appointment of 
a receiver in execution is not in terms provided 
for, while in the present Civil Procedure Code 
8. 5L which is new, provides for it specifically. 
I am also inclined to think that the view taken 
in Secry. of State v. Bai Some, A.IR (20) 1933 
Bom. 350 : (57 Bom. 507) that the relief by way 
of appointment of a reciever is. in sub3tance, 
the same as that by way of attachment and 
that therefore where attachment 13 prohibited, 
a receiver cannot be appointed, cannot be sus 


fcained under the present Code. As already 
pointed out, the power to grant relief by way of 
appointment of a receiver has been specifically 
recognised by the new S. 51, Civil P. O. of 1908 
and it is clear from that section that it is not a 
mare substitute for the relief by way of attach- 
m3nt, but is in terms, an alternative and in- 
dependent relief. When, therefore, the Civil P. 0. 
under S. 60 prohibits attachments of certain 
classes of properties, it does not necessarily 
follow that relief by way of appointment of a 
receiver is a’so prohibited As pointed oat in 
Keshabati Koeri v. Mohan Chinlra , 39 cal. 
1010: (14 I. C. 227) and Lahanu Bii v. Harakh 
Ghand, A. I. R. (2) 1915 Nag. 99 (11 N. L. R. 
113), there is clear distinction between attaching 
future payments and appointing a receiver to 
collect them as they fall due from tim9 to time. 

[7] It is no doubt true that even before the 
Civil Procedire Cole of 1308 equitable execution 
by way of appointment of receiver was being 
avowed in appropriate cise3 anl that the prin- 
cipfos recognised in English caso3 for such equit¬ 
able executfon were being foTowed. It may still 
be that such principles wo lid continue to be of 
considerable asn-tance in exerc’s’og the discre¬ 
tion for granting ro’ief by way of appo’ntment 
of receiver in execution. It has accordingly been 
argued that under the English law, it is wall- 
settled that where the right to a future personal 
allowance is by statu‘o not transferable equit¬ 
able execu'ion by way of appointment of receiver 
to collect the sain cannot be granted. The cases 
in Luc is v- Harris, US86) 18 Q B. D. 127 : (56 
L J. Q B. 15), Crowe v. Price , (1389) 22 Q. B D. 
429 : (53 L. J. Q B. 215) and Robertson v. 
Johnson, (1893) 1 Q. B. 129 : (61 L. J. M. O. l) 
have been cited in support. The first two oases 
have a’so been referred to in Secy, of State v. 
Bai Some, a I. r. ( 2 o) 1933 Bom 350 : (57 Bom. 
507). It would a^o appear that a Full Bench 
in Surendra Proiad v. Tekait Singh, A. I. R. 
(16) 1929 Pat 700 : (9 pat. 368 F. B.) acted on 
the view that where the raiyati holdings of agei. 
culturists in Santhal Pargana3 were inalienable 
by Statute, to allow equitable execution by way 
of appointment of a receiver would be an eva¬ 
sion and invasion of the Statute. 

[8d Learned counsel for the respondent relies 
on the observations in those cases. He says that 
since a right to future maintenance is not merely 
not attachable under the procedural law. but is 
not transferable as a matter of substantive law 
by virtue of S 6 (dd), T. P. Act, the principles 
recognised in those cases will apply 

[9] There dees not appear, however, to be any 
scope for this distinction as a general ru'e in 
the law as administered in India In Rijindra 
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Narain Singh v. Mt. Sunder Bib', A. I. R. (12) 
1925 P c 176 : (47 all. 336) maintenance was 
payable by way of the rents and profits of 
certain property allotted for the purpose which 
in specific terms was made inalienable. Their 
Lordships recognised that not only was the pro- 
perty inalienable by the settlement, but the rents 
and profits which constitute maintenance was 
unattachable by virtue of s. 60 , Civil P. C. All 
the same, they held that the remedy by way of 
appointment of a receiver oould be granted of 
such future rent3 and profits. It is submitted 
with respect that the weight of this decision 
cannot be whittled down in the way in which 
Secy, of State v. Bai Some, A. I. R. (20) 1933 
Bom. 350: (67 Bom. 507) does. In Wasif Ali 
Mirza v. Karnani Industrial Bank Ltd., 
A. I. R. (18) 1931 P. C 160 : (59 Cal. l) [which 
confirmed on appeal the decision of the High 
Court in Karnani Industrial Bank Ltd . v. 
Nawab Bahadur of Murshidabad, A. I. R. (17) 
1930 Cal. 159 : (126 T. C. 45)] a similar question 
arose with reference to property which was 
inalienable under a statute viz., the Murshida¬ 
bad Act (Act IV [4] of I89l). It was pointed out 
by their Lordships that though the property as 
such was inalienable by the Statute, the owner 
had the disposing power over the rents and 
profits thereof and that, therefore, a receiver of 
the same could be appointed though the pro¬ 
perty itself could not be attached. Similarly, in 
Monohar Singh v. Riazudain , A. I. R. (21) 1934 
ALL 605: (ltO i.o. 636), it was pointed out that a 
statutory prohibition of the sale of any property 
is not a prohibition of the assignment of the 
proceeds thereof cr of the receipt of its income 
by a receiver on behalf of the owner of the 
property to be applied in discharge of his 
decree debt. Besides, instances of appointment 
of receiver by way of execution in respect of 
properties which are inalienable are numerous, 
the most familiar being cases of Muth proper¬ 
ties: See Vibhudapnya Thirtha v. Lakshmin - 
dra Tihrtha A. I. R. (14) 1927 P. O. 131 : (50 
Mad. 497) and Niladri Sahu v. Chaturbhuj Das , 
A. I. R. (13) 1926 P. C. 112 : (53 I. A. 263). It 
appears to me on the authority of the above 
cases that it cannot be maintained as a general 
proposition that when a property is not alienable 
as a matter of substantive law. either because 
of the character of the property or because of 
the terms on which it is held, or on account of 
statutory provisions relating thereto, a receiver 
in respect of that property cannot be appointed 
in execution. This must depend on the nature 
and amptitude of the prohibition to be gathered 
from the context and the three English cases 
and the Patna Full Bench case above referred 
to may be distinguished as relating to the con¬ 
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struction of the nature of the prohibition in those 
cases. 

C 10 ] On the distinction pointed cut in Karnani 
Industrial Bank Ltd. v. Nawab Bahadur of 
Murshidabad , A.I.R. (17) 1930 Cal. 159: (126 I. C. 
45) and Wasif Ali Mirza v. Karnani Industrial 
Bmk Ltd., a L.R. (18) 1931 P. c 160 : (59 cal. l) 
and on the authority of Raj in dra Narain Singh 
v. Mt. Sundar Bibi , a.i.r. ( 12 ) 1925 P. C. 176: (47 
all 385) it would seem to follow that while the 
future right to maintenance is not assignable, as 
property and hence not attachable, there can be 
appointed a receiver in respect of the proceeds 
thereof, which are at the disposal of the judg¬ 
ment-debtor. Apart, however, from the larger 
question whether any judgment-debtor can get 
a receiver appointed under the decree for future 
maintenance of his judgment-creditor, in exe¬ 
cution of his own decree, the question in the 
present case so far as Government's position 
under o. 33, R. 10, Civil P. C. is clear and simple., 
Any prohibition against attachment under S. 60, 
Civil P. C., or against assignability under S 6 (dd), 
T. P. Act, must be read in the light of the pro¬ 
visions of o. 33, R. 10 and must be reconciled 
with it. A general declaration of unattachabi- 
lity and/or non-transferability by statute in 
respect of a future right to maintenance, cannot 
be construed as nullifying a charge expressly 
created by statute for a specific and limited 
purpose. It has been held in Datar Kaur v. 
Ram Rattan, 1 Lah. 192 : (a. i. r. ( 7 ) 1920 
Lah. 456 (F. B )) that a statutory prohibition 
against alienation of property does not neces- 
sarily imply prohibition of a temporary aliena¬ 
tion. The charge created by statute under O- 93, 
R. 10 is limited and for a specific purpose. It is 
absolute and makes no exception in respect of a 
maintenance suit by a pauper. To hold that 
the Government have no right to realise the 
amount due to it by way of appointment of a 
receiver in a case like the present one, would 
be to defeat the express statutory right of tha 
Government, though protected by a charge. It; 
is also well settled that in an appropriate case, 
a mortgage or a charge can be realised in exe¬ 
cution by the appointment of a receiver in res¬ 
pect of the property charged. (See Rameshwar 
Singh v. Chum Lai , 47 Oal. 418 : (a. I. R. (7) 
1920 Cal. 545) and Paramasivan Pdlai v. 
Ramasami Chettiar. 56 Mad 915 : (a. I. B. (20) 
1933 Mad. 570 (F. B.) ) 

[Llj I have therefore come to the conclusion 
that the view taken by the Court below on this 
question relying on Secy, of State v. Bai Some , 

A. I. R. (20) 1933 Bom. 350 : (57 Bom. 507) 13 
erroneous. I hold that a receiver can be ap-< 
pointed at the instance of the Government in 
respect of the decree for future maintenance 1 
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(with the benefit of the charge thereby created) 
in order to realise the court-fee payable to them 
under the decree. But it is subject to the safe¬ 
guards as to leaving adequate provision for 
plaintiff 1 judgment debtor as pointed out in 
najindra Narain Singh v. Mt- Sundar Bibi t 

*- A. I. R. (12) 1925 P. 0. 176 : (47 ALU. 385). 

(I2l In the present case, a maintenance allow¬ 
ance of Rs. 480 per year has been fixed under 
the decree. The previous maintenance was at 
Rs. 175 per year and the same has been raised 
to a sum of Rs. 450 per year on the ground of 
rise in prices and inadequacy of the previous 
amount in the altered circumstances. If a 
receiver be appointed for collection, there will 
be hardly enough left after meeting the receiver’s 
expenses, to provide for the adequate susten¬ 
ance of the first judgment-debtor. While there¬ 
fore the Government have the right to get a 
receiver appointed, it is not expedient to appoint 
a receiver at the present junoture. We under¬ 
stand that there is an appeal pending on behalf 
of the plaintiff-maintenance holder against the 
judgment of the Subordinate Judge in the suit 
and that the plaintiff is seeking in the appeal 
to get higher maintenance allowed. If and 
when the plaintiff happens to succeed in getting 
a decree for a larger amount of maintenance, 
the Government may make an appropriate ap¬ 
plication for the appointment of a receiver, if 30 
requred. 

[13] So far as the arrears that may have 
remained unpaid by the date of the present 
execution application, namely, the amounts pay¬ 
able on 15th September l 945 and 15th September 
1946, are concerned the Government as already 
held, have a clear case. It would appear from 
the record that as soon as the Government filed 
the execution application, they asked for and 
obtained an ex parte interim attachment and 
that while that attachment was pending, the 
first judgment-debtor realised in execution some 
portion of the maintenance amount due to her 
under the decree. A sum of Rs. 439-2-6 is said 
to be in Court deposit towards the maintenance 
due to her by virtue of that execution. To the 
extent that any portion of that amount or any 
further amount realised in execution pending 
4 the attachment relates to the year 1945 and 
1946 the Government would be entitled to the 
same. The Government would also be entitled 
to attachment of any further amount that may 
be payable under the decree for years 1945 and 
1946. In so far as any arrears that may have 
accrued since the present execution application 
was filed, the Government would clearly not be 
entitled to treat them as arreir. since the same 
must have been brought about by virtue of the 
tx parte interim attachment made, which we 


Ichha Patrani Orissa 225 

have held the Government not to be entitled to 
in the present circumstances (see Lucas v. 
Harris , (1896) 18 Q B. D. 127 at p. 133 bottom : 
(£6 L J. Q. B. 15). 

[ 14 ] The order of the Court b^low is modi¬ 
fied a3 specified in this judgment and the appeal 
is partly allowed accordingly. Since tbs appel¬ 
lant has succeeded in respect of the main point 
raised by him, he is entitled to hi3 costs in both 
th^ Courts. 

[15] Narasimham J. — I agree. 

d h, Appeal partly allowed. 

A. I. R. (37) 1950 Orissa 225 [G. N. 41.] 
Ray C. J. and Panigrahi J. 

Balaram Rai and others — Plaintiffs — 
Appellants v. Mt. Ic'aha Patrani and others — 
Defenda n ts — Respondents . 

A. F. A. D. No. 94 of 1946, D/-1st March 1949, 
from decision of Sub*J., Berhampur, D/- 12ih February 
1946. 

(a) Grant —Service grant— Essentials. 

Where a property can be held revenue-free only bo 
long as the duties in the temple are regularly per¬ 
formed, the grant is one burdened with service and i3 
a devottar grant. The fact that proprietary rights are 
vested on a grantee is not inconsistent with the charge of 
a trust in favour of a deity. That the grantee is to enjoy 
the property ou condition of performing service is itself 
an indication that the grant is inalienable and that 
the grantee is to enjoy it hereditarily does not detract 
from the character of the grant. Since the grant i3 
made for the performance of seba-puja it is necessary 
that the property should remain in the hands of the 
grantee, and any alienatiomof his interests would be 
opposed to the terms of the grant besides be"mg contrary 
to public policy. That other members of the family 
are entitled to share in the income and participate in 
the puja does not imply that the property as such 
can be partitioned. For convenience of enjoyment the 
members may agree to hold in definite shares and 
agree to perform the service by rotation. This is re- 
oognised by custom throughout the country and i3 
consistent with the purpose for whioh the grant is 
made. There is a unity of title in the family and any 
member of the family can claim right of worship and 
consequently the right of enjoyment as well ; but this 
claim to enjoy in shares is confined among the members 
of the family inter se and cannot avail against the 
grantor or the Government who have the right of 
resumption. [Para 9] 

(b) Grant—Public religious grant—Hindu law — 
Religious endowment. 

Where a deity is a public deity and the temp'e in 
which it is enshrined is a publio temple, the grant for 
the service of the deity is a public religious grant for 
ihe benefit of the deity. [Para 16] 

(c) Hindu law —Religious endowment — Dedica¬ 
tion—Absolute dedication and dedication of less 
complete character — Distinction. 

There is a distinction between absolute dedications 
and dedications cf a less complete character. In the 
case of the latter, notwithstanding a religious dedica¬ 
tion property descends benenciarily to heirs subject to 
trust or charge for the purpose of religion. But where 
the dedication is to the deity and to its worshipper 
the grant is inalienable as being opposed to public 
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policy on the principle that the lan3e follow the offi 3 e 
ex-necessitate. [Paras 16 and 17] 

G. B. Mohanty a'-id B. N. Das — for Appellants. 

P. C. Chatter j\ and B. MoJnpatra 

— for Respondents. 

Panigrahi J. —Tne plaintiffs, who have lost 
in both the Courts below, are the sons of one 
Fakir Charan Bai who held a revenue-free or 
muafi grant of the village of Nunia Jampalli 
in Bargarh Sub Division of Samblpur district. 
The defendants are purchasers of Fakir’s interest 
at a court sale in execution of a money decree 
obtained against the plaintiffs’ father. 

[ 2 ] The plaintiffs alleged that the village 
of Nunia Jampalli was granted by Maharaja 
Chhatar Sai to the family of one Bambodac 
Bai, an ancestor of the plaintiffs, on a per¬ 
manent and hereditary tenure for doing puja - 
sebi in the temple of Sri Samaieswari at 
oamblpur. It is alleged that the grant being 
one burdened with service and being a Devoit.ir 
grant, is inalienable and that the court sale in 
execution of a decree obtained against the plain¬ 
tiffs’ father is void. The plaintiffs admit that 
the village was being enjoyed in three shares, 
i.e., an 8 annas share belonging to one Joydeb 
Bai, a 6 annas 4 pies share belonging to Fakir 
Bai, the father of the plaintiffs, and a 2 annas 
8 pies share belonging to Iswar Bai. I 3 war 
Bai died without leaving any male issue and 
his w 7 idow, Surjyo, used to get the services per¬ 
formed by Fakir and enjoy her share of the 
income of the village. Surjyo Bai died in the 
year 1934 or thereabouts and the plaintiffs 
claim that their father, Fakir, became entitled 
to the entire 8 anna3 share. 

[3] Defendants 1 to 4 are the daughters and 
daughters’ sons of Surjyo and allege that the 
grant of the village to the Bai family was an 
absolute personal grant capable of being parti¬ 
tioned and alienated and that, consequently, 
they succeeded to the interest of Surjyo under 
the Hindu law. They filed money Suit no 163 
of 1937 against Fakir for arrears of rent collect 
ed by him and not handed over to them and 
obtained and ex parte decree. In execution of 
the decree 5 anna9 share out of the 5 annas 
4 pies interest of Fakir wa3 attached and sold 
in E. s. No. 345 of 1937. Defendants 1 to 4 pur-, 
chased the property and took possession through 
Court on 23rd March 1938. These properties form 
Schedule ‘Ka’ attached to the plaint. The 
balance of 4 pie3 interest of Fakir Bai had pre¬ 
viously been purchased by one Bushi Bai, who 
is now in pos3essicn of the same but whose pur¬ 
chase is not challenged in the present suit. 
Defendants 1 to 4 also filed Title Suit No. 110 of 
1940 in the Court of the Munsif, Bargarh, for a 
declaration of their right to collect rent from 


the tenants in respect of the 7 annas-8 pies share 
which they had acquired by inheritance and 
court purchase and obtained an ex parte decree 
against Fakir. In execution of this decree for 
costs they attached some lands of the village. 
These lands form schedule 'xha' of the plaint 
and are described as Bhogra lands. These were 
sold by auotion in E. S. No. 159 of 1941 and 
defendant 5 purchased the same and has been in 
possession. In a separate statement, defendant 5 
also averred that the suit village wa 3 alienable 
and that consequently he had acquired a valid 
title by reason of his court purchase. 

[ 4 ] The Courts below held that the members 
of th9 plaintiff’s’ family were undoubtedly the 
worshippers of goddess Samaleswari, but that it 
had not been proved that the grant of the suit- 
village wa3 necessarily connected with service 
in the temple. The learned Munsif says that “at 
the most this can be spoken of as a grant bur¬ 
dened with service” and that consequently the 
sime is alienable. The learned Subordinate 
Judge observes that there was no evidence that 
the usufruct of the lands in the village was ever 
used for the sivapuja of the deity and that as 
the name of the deity doe3 not appear in any 
of the previous settlements the property must 
be held to be the personal property of the plain¬ 
tiffs' ancestors. 

[ 5 ] Neither of the Courts below appears to have 
appreciated the real point at i-sae, and they 
both failed to properly construe the documents 
that had been exhibited in tbe case. It is, there- 
fore, necessary that tbe evidence should be dis¬ 
cussal in order to determine the nature of the 
grant anl whether it is alienable or not. 

[6] It appears from Mr. Bussell’s B9porfc 
that in 1862 an enquiry was made by Major 
Impey into the history and conditions of grant 
of all estates which had been granted, either 
revenue-free or on favourable terms by the 
previous Balers. Paragraph 241 of his Beporfc 
shows that all the temple grants or endowments 
which are in fact grants enj eyed by the priest¬ 
hood were fully enquired into by Major Impey 
in 1853 who also prepared complete registers of 
all of them. Major Impey’s successor was directed 
to verify the enquiries previously made and to 
submit oases for fresh orders of Government. 
The Chief Commissioner accordingly re-opened 
the cases and sent them with his recommenda 
tions, under the rules laid down for the disposal 
of such cases in other districts, for sanction of 
Government. The terms under which tbe tem¬ 
ple grants were released, free of all demand, 
were that “so long a3 the tenure under which 
the grants were originally made may be ful¬ 
filled.” Government accordingly sanctioned all 
the proposals of the Chief Commissioner in 
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September 1864. Mr. Rus3ell who wai engaged 
in the settlement operations of Sambalpar dis¬ 
trict in 1872 again went through the terms of 
these grants and issued certificate3 or notices of 
release, under the seal and signature of the 
Settlement Officer, as no Muafidar had up to 
that time been furnished with a Smnad or any 
other document showing on what term3 and 
under what authority he held his grant. 

[7] Exhibit 7, dated llth September 1573, is 
the true copy of the petition filed by "Lambo- 
dar Rai, Pujhari Samaleswari’* and Ex. 8 is 
the order of the Settlement Officer dated 28th 
Deoembec 1874. Exhibit 7 states that the peti¬ 
tioner had been performing the stbapuja of 
Samale3wari and that, therefore, Maharaja 
Chbatar 8ai had granted the village to Loohan 
Rai on condition that hi3 descendants should be 
performing the seva puja of Samale3wari; that 
the documents of title hal been burnt during 
the Rebellion but that Lambedar Rai’s family 
had bean in enjoyment of the property for thirty 
to sixty years and that they had been perform¬ 
ing the seva puja of Simlal for generations; and 
that Ntranjan Rai and Kangal Rai were also 
equally entitled with Lambodar Rai. The order 
on this petition which is a part of Ex. 7 is that 
the Government hal already orlered that the 
milfa.at rights be vested in Lambodar; that it 
bo reoorded in the Settlement and in the Pro¬ 
clamation to the people that he should be en¬ 
gaged in the puji sevi of Samlai always. The 
order recognising thn grant is dated nth Sep¬ 
tember 1363 and reference is male tc the Chief 
Commissioner's order No. l/ioo under R. 10 
datel 23th May 1863. The true copy of the rob 
kari entry dated llth September 1363 was grant¬ 
ed by tho Settlement Officer, Me. Russell, and 
is exhibited as Ex. 7. 

[8] Exhibit 8 is the true copy of a similar 
order dated 13th December 1371, of Mr. Russell 
during the Settlement operations. Tue document 
t3 entitled “Nishkara VruilhC or revenue-free 
grant —imuzi Nuaia, Tahsil Birgarh, District 
Samba!pur. It reoites *. 

“This mouza hal boon granted by the previous Rija 
for the performance of pujaseva of Sri Samaleswari in 
Sambalp'ir town. The Chief Commiadoner of C. P. had 
re30amended to the Government of India, under R. 10 
o! the revenue free or Maufi Rules for condrm'ng this 
grant as a ‘permanent revenue-free mourasi’ and to 
release the revenue fcom it. Secretary, Foreign Depart¬ 
ment, Government of India (Avenue) by his proceed¬ 
ing! No. 28 (number torn) dUed 30th September 1361 
has approved. On enquiry it is found that Lambedar 
Rai is alive. Hence ordered that the present holder and 
his lawful heir3 shall enjoy permanency and heredi¬ 
tarily and that it eha'l be resumed in default of heirs.” 

A portion of this document is torn and it i 3 not 
possible to make cut the rest of the order. But 
the Register of Muafi grants prepared under the 
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authority of Government, which is marked 
Ex. 6 in the case, gives all the details of the 
origin, the nature and the conditions of the 
grant. Column 11 of the Register shows that the 
village wa3 being enjoyed revenue-free upto 1850 
and that its origin was not known. Column 12 
gives an extract of the entries of an earlier 
register prepared at the fir3t Settlement of 
Sambalpur district in 1850 with the remarks of 
the investigating Officer. The entry against 
column 12 i3 as follows : 

“Anirudhha Rai, descendant of grantee. This is a 
grant alleged to have been granted by Chhatar Sai 
Maharaja on condition that the duties of the temple 
of Samalai are regularly performed. No authority is 
produced, but enjoyment proved back to grandfather’s 
time3 60 years ago. Recommended to be released so 
loDg as the terms of the original g:ant are fulfilled 
under R. 6 and be held by tho present holler and his 
lawful heirs during good behaviour, but resumable on 
failure of legal hairs.” 

The order of Government is entered in col. 13 
of the Register as follows : “Released in full 
hereditarily. Vide authority quoted in the case 
of Para 31 of this Register.” The authority of 
Government is quoted in Ex. 5 which is a copy 
of the entry relating to the village of Para which 
wa3 No. 3 L in the old Muafi Register and No 24 
in tho subsequent Register. Vide letter no. 283 
dated 30th September 1861 from the Under Sec¬ 
retary to the Government of India, Fcreiga 
Department (Revenue) to the Chief Commis¬ 
sioner, Centra! Provinces—Copy forwarded by 
tho Secretary to the Chief Commissioner to the 
Commissioner, Cbhattisgarh Division under his 
order no. 4958, dated 18th October 1864 a copy 
of which wa3 forwarded to the Deputy Commis¬ 
sioner, Sambalpar, by tho Commissioner, Ohhat- 
tisgarh Division, under his endorsement No. 
3303 dated 22ad October 1861. These documents 
make it clear that the grant was made to an 
ancestor of the plaintiffs, who wa3 a worship¬ 
per of the deity Samaleswari, and the grant was 
later confirmed by the British Government 
during the First Settlement of 1850, the condi- 
tion of the grant being that "the duties of the 
temple of Samlai are regularly performed.” 
Both the Courts below have unfortunately over¬ 
looked this entry and have fallen into the error 
of holding that the enjoyment of the village has 
nothing to do with the service in the temple. 
Tne fact, on the other hand, i3 that the village 
can be held revenue free only so long a 3 the 
duties in tho temple of Simalai are regulalry 
performed. 

[9] It cannot therefore be seriously disputed 
that the grant is one burdened with service and 
i3 a Ddlottar grant. The fact that proprietary 
rights are vested on a grantee is not inconsis 
tent with the charge of a trust in favour of a 
deity. Tne Gevernmenfc have reserved to them- 
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that the prodace of the village is used for offer¬ 
ing bhog to the deity, but documentary evidence 
of unimpeachable authenticity also points in 
the same direction. I have, therefore, no doubt 
in my mind that the grant was made to the 
deity and that the dedication in favour of the 
deity was of the complefcest character. In 
Ganesh Dharanidhar v. Keshao Rao , 15 Bom. 
625, the Sannad recited that certain villages had 
been held as inam on account of worship, jubi¬ 
lees, etc., in honour of Shree (or the deity) and 
the inam was confirmed with the direction that 
it be continued to him, and his sons, and grand- 
sens from generation to generation. It was held 
that the grant was primarily a grant to the 
religious foundation and not to the particular 
individuals for their own benefit. I am not un¬ 
aware of the distinction existing between abso- 
lute dedications and dedications of a less 
complete character. The cases reported in A&hu- 
tosh Dutt v. Durga Char an , 6 I. a. 182: (5 cal. 
4 S8 P. 0.) and in Sonatun Bysack v. Jaggut 
Sundari , 8 M. I. A. 66: (l Sar. 721 P. c.) are 
instances of less complete dedications in which, 
notwithstanding a religious dedication, property 
descends bcneficiarily to heirs subject to trust 
or charge for the purpose of religion. In the 
case before us, on the other hand, the evidence 
does not allow any escape from the conclusion 
that the dedication was to the deity and not to 
the ancestors of the plaintiffs' family. 

[17l That grants of this character are inali¬ 
enable, as being opposed to public policy, can 
hardly be disputed, the principle being that the 
lands follow the office ex-necessitate. As wa3 
laid down in Neti Anjaneyulu v. Sri Venugo 
pal Rice Mills, Ltd., 45 Mad. 620: (A.i.R. (9) 1922 
Mad. 197 F. B.) the sale of lands held on temple- 
service tenure i3 opposed to the nature of the 
interest affected and is consequently void. Their 
Lordships approved of the previous decision of 
that Court in Pakiam Pillai v. Sitarama 
Vadyar , 14 M. L. J. 134: (27 Mad. 465 N), whioh 
related to a spiritual office in a village. To the 
same effect are the cases reported in Govinda 
Gounder v. Rama Ayyan, 25 I. C. 600: (A. I. R. 
(2) 1915 Mad. 235) (service inam for the per¬ 
formance of service in a temple); Subbayya v. 
S . Ramayya , A. I. R. (12) 1925 Mad. 1046: (91 
I. O. 666) (fer reciting hymns or Suddulu on the 
occasion of a festival of a village goddess). For 
other instances of service inams connected with 
a temple, reference may be made to Sundara 
Raju v. Seshadri, A. I. R. (15) 1928 Mad. 35: 
(106 I. 0. 426) (Archak Service); Vein Pillai v. 
Secy, of State , A. I. R. (16) 1929, Mad. 852: (107 
I. o. 785) (Biper service); Meenakshisundaram 
Pillai v. Chokkalingam, 15 M. L. J. 10 (fanning 
service), Ramanathan Chettiyar v. Kalidas t 
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A. I. B. (23) 1996 Mad. 559: (l63 I. 0. 724) (tem¬ 
ple service); • Lakshmudu v. Ramudu, A. I. B. 
(26) 1939 Mad. 867: (r. L . R. ( 1940) Mad. 123> 
(case of Dasabandham inam or service of 
public utility). The same principle applies to 
other service tenures such as in Madhava Rao 
v. Raghunath 10 I. A. 255 : (A.I.R. (io) 
1923 P. c. 205) ( Watandar) ; Satya Naraian v. 
Satya Niranjan 51 I. A. 37: (A. I. R. (ll) 1924 
P. o. 6) ( Ghalwali ); and Venkata Jagannath v. 
Veerabhadrayya, 49 I. a. 244: (A. I. R. (9) 1922 
P. 0. 96) (Village Karnam Office). Whether the 
grant is burdened with service or is grant of an 
office in lieu of wages, the principle underlying 
inalienability is equally applicable, and there is 
no difference between a private sale and an 
execution sale: See Subbayya v. Mohammed 
Mustafa ,A. I. R. (10)1923 P. 0. 175 (46 Mad. 751). 

[18] The Courts below have wholly mis¬ 
conceived the real point in controversy between 
the parties and, therefore, their judgment can¬ 
not be upheld. The plaintiffs shall have a decree 
declaring that the suit properties in schedules 
‘ka’ and ‘kha' are Devottar properties and not 
liable to be proceeded against in execution of 
decrees in Money suit No. 1937 and in Title 
Suit No. 110 of 1940, and that the plaintiffs are 
entitled to recover these properties from defen¬ 
dants 1 to 5 who are in possession of the sam9. 
The plaintiffs shall aho be entitled to the costs 
of this litigation throughout. 

[19] This appeal is accordingly allowed with 
costs. 

[20] Ray C. J.—I agree. 

v.r.b. Appeal allowed . 


A. I. R- (37) 1950 Orissa 230 [C . N. 42.] 
Ray 0. J. and Jagannadhadas J. 

Ramanath Panda—Petitioner v. Damodar 
Sahu and others—Opposite Party. 

Civil Revn. No. 131 of 1948, D/ 8th September 1949, 
from order of Sub-J., Berhampur, D/- loth July 1948. 

(a) Civil P. C. (1908), S. 115 -Wrong view of 
S. 73, Civil P. C. —Mistake as to jurisdiction—Civil 
P. C.. (1908), S. 73. 

Where a Judge wrongly bolds that a case does not 
fall under S. 73 of the Code, be denies to himself the 
jurisdiction whioh he has of making a proper rateable 
distribution of the assets and denies to the petitioner a 
remedy which he is entitled to get on a mistaken view 
of his powers in this behalf. Such mistake is not a 
mere mistake of law but a mistake as to jurisdiction 
based on an erroneous view of the law. [Para 5] 

Annotation: (’50-Com.) Civil P. C. t S. 73, N. 25, 

S. 115, N. 11. % ^ 

(b) Civil P. C. (1908), 0.21, R. 83 (1)—Permis¬ 
sion for private sale—Consent of any party, if 

necessary. . . 

The power of the Court to grant permission for 

private sale is not based on any consent to be given by 
any of the parties. It is a discretion fully vested in the 
Court. Consent might faoilitate the pasBirgof the order, 
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but the order itself is based on the discretionary power 
of the Court. [Para 7] 

Annotation: (’44-Com.) Civil P. C, O. 21, R. 83, 

N. 2. 

(c) Civil P. C. (1903), O. 21, R. 83 (2), Proviso 1- 
Money paid into Court if available lor rateable 
distribution—Consent of attaching creditors —Dis¬ 
cretion of Court—Civil P. C. (1908), S. 73. 

Proviso 1 to R. 83 (2) is mandatory and once money 
is paid into the Court, the aale-proceeds become in 
terms of S. 73, assets held by the Court; and they are 
none the less so because the amounts have not been 
realised by a process of compnl3ory sale. They are 
moneys which have bean realised in the course of the 
execution which was pending at the time. It is obvi¬ 
ously the policy of law that all such moneys, by what¬ 
ever course realised, once they come into the Court, 
are to be treated as assets available for distribution 
amongst all the deoree holders of ihe judgment-debtor 
who have bien vigilant enough to have applied to the 
Court for execution by that time. It therefore follows 
that neither the consent of the attaching decree-holders 
nor the discretion of the Court can have any bearing 
on the matter ani it must be held that the Court 
would have no discretion to earmark such sale-pro¬ 
ceeds for payment to individual creditors. [Para 7] 

Annotation: (’50 Com ) Civil P. C„ S. 73, N. 4: 

O. 21, R. 83, N. 9. 

B. Mohapatra —for Petitioner. 

P. V. B. Rao-lor Opposite Party. 

Jagannadhfcdas J. — The facts giving 
rise to this revision may be briefly stated a 3 
follows: 

[2] Original Suit no. 23 of 1943 on the file of the 
Subordinate Judge, Berhampur, was a partition 
euit between the members of a joint family owning 
extensive properties in which were included the 
Aaka Sugar Works and Distillery also the Saw 
Mills at Busselkonda. One of the parties in the 
Euit was appointed as the receiver of the family 
properties in the partition a ait. A number of 
creditors of the family had obtained decrees 
against them and at the relevant date, there 
were as many as 12 decrees obtained by the cre¬ 
ditors against the members of the family and 
pending execution. 

[3] The petitioner before us is one of them 
having obtained a decree in o. 8. No. 45 of 1933 . 
He applied for execution in E. p. No. 301/45. The 
rest of the 12decree-holders had also taken steps 

S-^” C “ tion - °* ^bem had attached the 

Mill at Russolkonda and four of them inoludin* 
the present petitioner had attaohed the Sugar 
Works ami Distillery at Aska. When these 
various executions and attachments were pend¬ 
ing there was a proposal to sell the sugar faotory 
and the saw mill by private sale for a sum of 
about its. G lakhs. In order to aseure the inten- 
ding purchaser that the purchase will be free from 
the claims of decroe.holders under their attach 
ments, the receiver appears to have applied for 
certificates in the various decrees which were 
teen undir execution, for permission to sell the" 


a.iauuou properties Dy private sale under O. 21, 
B. 63, Civil P. 0„ and the requisite permission 
and certificates were accordingly granted. 

[4] The two items cf properties, that is, 
the sugar factory and the saw mill appear to 
have been sold ani out of the purchase money 
of six lakhs, two lakhs have been deposited in 
the Court by the purchaser. Meanwhile, it would 
appear that one Bhabani Sankar Sen, who had 
brought a suit against the members of the judg- 
ment-debtors’ family in the original side of the 
Calcutta High Court, filed an application toim- 
plead the receiver as a party in his suit and 
appears also to have obtained an order that the 
sale.proceeds of the Aska sugar factory and the 
distillery were not to be distributed to any of 
the creditors until further orders of the Court. 
It is now stated to us that that order ba 3 been 
finally vacated and if that be so, it would ap¬ 
pear that nono of the parties will ultimately 
have a grievance by the order now sought to 
be revised, because there appears to be enough 
money in Court to satisfy all. But as the 
parties ara not quite clear whether the vacat- 
ing of that order completely safeguards that 
right, we have been invited to go into the ques. 
tion raised in this revision petition and it ij 
accordingly necessary to do so. In the total 
sale price of six lakhs, two lakhs was for the 
saw mill and four lakhs for the sugar factory 
Accordingly out of the two lakhs of the sale- 
price deposited into the Court the learned 
Judge treated l/3rd thereof as being available 
towards the sale-price of the saw mill and the 
balance 2/3rds towards that of the Aska Sugar 
Factory and Distillery. This 2/3rds could not 
be distributed by virtue of the order of the 
High Court staying his hands in respect of the 
distribution regarding the sale.proceeds of the 
Aska bugar Factory as already stated As re 
gards the l/3ri of two laks available in respect 
of the Russelkcnda saw mill, he has made an 
order distributing that amount as between the 
eight decree-holders who have made attach, 
monts of the saw mill. The petitioner, who did 
not attach the saw mill but attaohed only the 

sugar factory daimed before the Subordinate 
Judge that he was also entitled to rateable dis¬ 
tribution along with others out of that amount. 

But the learned Subordinate Judge has over- 

^'fL^l^° nte r tl0 J n ' treatiDg the l/3rd amount 
of two lakhs as funds ear-marked for distribu 

tion only as between such of the decree-holders 
who had attached the saw mill. It is this order 
that is now sought to be revised, by the decree, 
holder who had obtained his decree in o 3 no 45 
o 1939 and who has admittedly made his a 
V joation to the Court for execution before the 
sale-proceeds came into the hands of the Court. 
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[ 5 ] On behalf of the respondents, an objeo- 
tion is taken to the maintainability of this revi¬ 
sion and it i3 contended that if the order of the 
learned Subordinate Judge was wrong, it was 
only a mistake of law and that in any case, the 
petitioner had another remedy by suit and that 
therefore this revision ought not to be enter¬ 
tained. It will appear, however, from what 
follows in thi3 judgment that what the learned 
Subordinate Judge ha9 done i3 not a mere mis- 
fcake of law a3 to the construction of any parti¬ 
cular legal provision: but what he has said is 
that this is not a case whioh falls under s. 73, 
Civil P. 0. ard if he is wrong in that view, he 
has denied to himself the jurisdiction which he 
had of making a proper rateable distribution of 
the assets and has denied to the petitioner a 
remedy whioh ha was entitled to get, on a mis- 
taken view of his powers in this behalf. Such 
a mistake is not a mere mistake of law, but a 
miatake as to jurisdiction based on an erroneous 
view of the lav. The objection, therefore, as to 
the maintainability oi thi3 revision oannot be 
sustained 

[6] On the above statement of facts, prima 
facie , the petitioner would be entitled to a 
rateable distribution under S. 73, Civil P. C. 
Admittedly, the assets of the judgment-debtors 
to the extent of l/3rd of the tsvo lakh3 are in 
the bands of the Court and are available for 
distribution. Admittedly also, the petitioner has 
made an application for execution to the Court 
whioh had these assets in its control before they 
were received. Under this section, therefore, 
this decree-holler along with others in a similar 
situation was entitled to get part satisfaction of 
his decree by rateable di3tribntion. The learned 
Judge, however, relies on certain other facts 
which he notices in his judgment as disentitling 
the petitioner from getting rateable distribution 
out of this amount. He notices that when the 
permission for private sale under o. 21, R. 83, 
Civil P. C. was given, it was with the 
consent of the respective attaching decree- 
holders, that is to say, the permission to sell 
the saw mill was given with the consent of the 
decree-holders who had attached the saw mill 
by then and the permission to sell the Aska 
Sugar Factory and distillery was given with 
the consent of the decree-holders who had at¬ 
tached the sugar factory by then including the 
present petitioner. He, therefore, thinks that 
the moneys realised by the respective sales of 
the saw mills and the sugar factory are moneys 
ear-marked for distribution to those particular 
decree-holders who had given the consent and 
who have thereby facilitated the private sale of 
these items of property. Apart from the legal « 
aspeot of the matter, it may be pointed out that 


the learned Subordinate Judge has not been 
consistent in this view, because by his order he 
has allowed rateable distribution to two other 
attaching decree-holders who have attached the 
saw mill subsequent to the order granting per¬ 
mission for private sale as will be found from 
the closing part of his judgment wherein he 
says that the creditors in E. P. 248/47 and 
E. p. 249/47 who had not attached by the date 
of the permission for private sale would also 
be entitled to rateable distribution. In addition 
to tha above faots he also reliss upon an order 
dated 6th November 1947 whioh is order NO. 379, 
wherein the Court appears to have observed 
that the attaching creditors of the saw mill shall 
be paid out of the sale-proceeds of the saw mill 
after the disposal of the application of Sri 
Bhanani Sankar Sen and attaching creditors of 
the sugar factory shall be paid out of the sale- 
proceeds of the sugar faofcory. 

[7] The question for consideration is whether 
the learned Judge is right in his view that whe¬ 
ther the fact of the permission for private sale 
having been granted on the consent of the res¬ 
pective attaching decree-holders to waive their 
objection thereto, or the fact of a prior order 
having been made by the Cjurt stating that the 
attaching creditors of the sugar factory shall be 
paid out of the sale-proceeds of the sugar factory 
an5 the attaching creditors of the saw mill 
shall be paid out of the sale-proceeds of the saw 
mill, will in any way affect the statutory 
right that the petitioner has under 8. 73 to get 
a rateable distribution out of the assets of the 
judgment-debtors that were in the hands of the 
Court.. If it was made out to the satisfaction of 
the Court that these prior orders on whioh the 
learned Subordinate Judge relies were orders 
passed with the consent of all the parties affect¬ 
ed including this petitioner, the position may 
conceivably be different and it might not have 
been open to the petitioner to olaim his statu¬ 
tory right under 8. 73 having waived the eame 
previously. The learned Judge does not base 
his order on any such ground and we have b:en 
shown no material for thinking that these 
prior orders were based on the consent also of 
this petitioner. The question therefore is whe¬ 
ther apart from any such consent the Court 
had the right to ear-mark funds available as a 
result of private sales under 0. 21, B. 83 as liable 
to distribution only among particular creditors. 

It appears to us that such a view is clearly 
untenable in the face of the specific provision 0 
O. 21, R. 83. It is to ba noticed that the power, 
of the Court to grant permission for private 
sale is not based on any consent to be given y 
any of the parties. It is a discretion *u yj 
vested in the Court. Consent might facilitate 
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tfihe passing of the order, but the order itself is 
paaed on the discretionary power of the Court. 
By O. 2, R. 83, sub-s. (2) and proviso thereunder 

“All money3 payable under the private sale except¬ 
ing in so far as the decree-holder may be entitled to 
Bet oS mast be paid into the Court.’' 

This is mandatory and once it is paid into the 
Conrt« the sale- proceeds become in terms of 8. 73 , 
assets held by the Court : and they are none- 
the-less so because the amounts have not been 
realised by a process of compulsory sale. They 
are moneys which have b*en realised in the 
coarse of the execution which was pending at 
the time. It is obviously the policy of law that 
all saeh moneys, by whatever course realised 
once they come into the Court are to be treated 
as asaets available for distribution amongst all 
the decree-holeera of the judgment-debtor who 
have been vigilant enough to have applied to 
the Court for execution by that time. It there¬ 
fore follows that neither the consent of the 
attaching decree-holders nor the discretion of 
the Court can have any bearing on the matter 
and it must be held that the Court would have 
■no discretion to ear-mark such sale proceeds 
ior payment to individual creditors. Learned 
counsel for the respondent relies on certain 
decisions, but it is unnecessary to notice them 
at length. The relevant questions have been 
dicuased fully in various oases and it is now the 
generally accepted view that where moneys 
belonging to the judgment-debtor have come 
nto the Court, either by regular process of 
axeoution, or under o. 21, R. 55, or o. 21, R. 83, 

°! B 89 » th0 y are assets held by the Court 
■available for rateable distribution. The contrary 

view which has been accepted in Sorabji Coo - 

r aarjtv. Kala Raghunath, 36 Bom. 166 - (12 1 o 

911) and other cases in that line are no longer 

jcoepfced as good law. It is enough to refer to 

^0 cases in Tkireviyam Pillai v. Lakshmava 

5™*• y MatJ ‘ 6lG : (*■ I. R. (6) 1919 Mad. 

S47), Satnaram Prasad v. Mahabir Prasad , 

18 ^m 404 : (A ' 1 ‘ R * (26) 1989 p at. 3fl2) : Sidh. 
^ levan v Tegh Bahadur Singh, 54 all 

518. (A.I.r. (19) 1932 all. 411), Noor Mahomed 

L.?SS'r,”*// 47 0a, ‘ 615 : (A - 1 (7) 1920 cat. 

J85) and Ch,ttagong Urbin Co-operative Bank 
at J - * n . doBur ’n*h Traders Bank Ltd., 
Kh V * 1938 L Cal ‘ 521 1 (l76 I - 607 ) to 

aubBtantiate the above view. 

Judcrn JRu ° ri ) 0C ° f the learned Subordinate 
Judge is therefore unsustainable and it is hereby 

SthSi. rQVl910n i3 accordi ^'y allowed 

[9] nearing fee is assessed at one gold 

cnohur. b 

|iol Ray C. J — I agree. 

V * RB * Revision allowed. 
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Panigrahi and Nabasimham JJ. 

Ramchandra Reharilall Firm —CyeditoTS _ 

Appellants v. Panu Singh — Insolvent—Res¬ 
pondent. 

Mi=o. Appeal No. 33 of 1948, D/- 5th-Deoember 1949, 
against order of D J., Cuttack, D/-23rd December 1947, 

Provincial Insolvency Act (1920), Ss. 37, 78 (2) — 

Unconditional order ot adjudication — Powers of 
Court. 

Under S. 37, in the absence of any conditions im¬ 
posed by the Court, the properties would automatically 
revert to the insolvent as soon as the order of annulment 
is passed. But the Court does not become functus 
officio so as to be incapable of passing a subsequent 
order in order to make the properties formerly vested 
in the Insolvency Court available for distribution 
among the creditors on their applications. [Para 2] 

Section 78 (2) has no application to the exercise cf 
such power by the Court. [p ara 2 ] 

Annotation (’46 Man.) Prov. Insol. Act, S. 37, N. 9. 

B. N. Mahanti — for Appellants. 

Panigrahi J. — This is an appeal against 
an order passed by the District Judge, Cuttack, 
dismissing the petition of the oreditor in insol-' 
vency proceedings praying for distribution of 
the assets of the insolvent. In Miso. Case No. 17 
of 1939. one Panu Singh alias Pranbandhu Singh 
was adjudicated insolvent on 12 th February 1940. 
On 21st December 1940, the creditor filed a 
petition for the purpose of avoiding some sales 
alleged to have been made by the insolvent just 
before the presentation of the petition in insol¬ 
vency, and by its order dated, 17th May 1941 , 
the Courts set aside the sales. The purchaser 
went up in appeal to the High Court but his 
appeal was dismissed on 26th April 1945 . The 
insolvent was a party to this appeal. Mean 
while, however, the date fixed for the applica¬ 
tion for discharge had expired and the insolvent 
ad failed to apply for discharge withifi the 

time fixed by the Court. Consequently, on 16 th 

March 1942. the District Judge passed an order 
of annulment and the adjudication of Panu 
bingh as insolvent was annulled. On 17th May 
1947, the present appellant, one of the creditors 
of the insolvent, filed a petition before the 
District Judge for directing the Receiver ap¬ 
pointed in the proceedings to sell the properties 
of the insolvent and distribute the assets among 
the creditors. The learned District Judge accept- 
ed the contention of the creditor that the Court 
had jurisdiction to so direct the receiver but 
held that B. 78 ( 2 ). Provincial Insolvency Act 
was a bar to his exerciee of that power. 

[ 2 ] The point for determination is’whether, 
when an unconditional order of annulment is 
passed the insolvency Court still retains seisin 
over the properties of the insolvent to enable it 
to make an order relating to his properties and 

k ?h th ® a9?e ' 3 available fcr distribution 
among the various creditors. In this case the 
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order of annulment 13 unconditional. Section 37, 
Provincial Insolvency Act, lays down that when 
an order of annulment is passed the properties 
of the debtor shall vest in such person as the 
Court may appoint, or, in default of such 
appointment, shall revert to the debtor to the 
extent of his right or interest therein on such 
conditions if any—as the Court may by order 
in writing declare. Admittedly, no order vesting 
the properties in an appointee of the Court was 
passed simultaneously with the order of annul¬ 
ment. On a plain reading of the section, it 
appears to me that in the absence of any con¬ 
ditions imposed by the Court the properties 
would automatically revert to the insolvent as 
soon as the order of annulment is passed. Bat 
the question is does the Court become functus 
officio so as to be incapable of passing a subse¬ 
quent order in order to make the properties 
formerly vested in the Insolvency Court avail¬ 
able for distribution among the creditors? 
Section 5 (l), Insolvency Act, defines the general 
power vested in a Court of insolvency and 
it provides that the insolvency Court shall 
have the same power as it has in the exercise of 
original civil jurisdiction. Section 151, Civil 
P. C. empowers the Court to pass orders in the 
exercise of its inherent jurisdiction to prevent 
abuse of process and otherwise to work out the 
equities between the parties ex debtio justitice . 
This principle has been extended to orders under 
the Provincial Insolvency Act by a decision 
reported in Chouthmall Bhagirath v. Jolchi 
Ram Surajal , A. I. R. ( 20 ) 1933 pat. 84 : (12 
pat. 163) and which has also been followed by 
the Calcutta High Court in the case reported in 
Abdul Latif v. J. R . Percival , A.l.R. ( 23 ) 1936 
Gal. 573 : (I. L. R. (1937) 1 Cal. 264). This re¬ 
asoning appealed to the learned District Judge 
himself and he held that it was within his juris- 
diction to direct the receiver to proceed to sell 
the properties whioh were the subject-matter of 
the appeal before the High Court. Were it not 
for the fact that the learned Judge took an 
erroneous view of the applicability of 8. 78 ( 2 ) 
of the Act we have no doubt, he would have 
granted the relief prayed for by the creditor in 
these proceedings. Unfortunately, however, we 
are unable to see what application this sec¬ 
tion has in this case. All that S. 78 ( 2 ) lays 
down is that in computing the period of limita. 
tion prescribed for a suit or an application for 
the execution of a decree, the period from the 
date of the order of adjudication to the date 
of the order of annulment shall be excluded. 
That sub-section has no application to the exer¬ 
cise of the power by the Court. We are accord, 
ingly unable to accept that part of the learned 
Judge’s order. 


[3] We have therefore arrived at the eonolii. 
sion that limitation is no bar to the exercise of 
the power by the Court and that it has got tbo 
jurisdiction to make such order as it may choos* 
to make on the application of the creditor. 

[4] The order under appeal is set aBide and 
the case remanded to the learned District Judge 
for disposal according to law in the light of ih& 
observations made above. 

[5] Narasimham J. — I agree. 

K.S. Case remanded . 

A. I, R (37) 1950 Orissa 234 [G.N.44.] 

Panigrahi and Narasimham JJ. 

Nishamoni Debi and another — Petitioners 
v. J oy Krishna Panda and others — Opposite 
Party. 

Civil Revn. No. 27 of 1949, D/- 18-11-1949, from 
order of Munsif, 2nd Court, Cuttack, D/- 10 11-1948. 

(a) Civil P. C. (1908), O. 33, R. 1, Explanation — 
Wife applying to sue as pauper— Determination ofc 
wife’s status on basis of husband’s property. 

Where the wife applies for permission to sue as ft 
pauper, her husband’s property oannot be the basis for 
determining the status of the wife. [Para J] 

Annotation : (’44-Com.) Civil P. C., O. 33, R. 1, 

N. 3. 

(b) Civil P. C. (1908), O. 33. R. 1, Explanation — 
Wearing apparel—Ornaments of Hindu woman. 

The ornaments given to a girl at the time of her 
marriage are not such as can be parted with by a Hinds 
woman who has her husband alive. 

These ornaments are worn daily and as 3uab con¬ 
stitute the wearing apparel of a Brahmin Hindu woman. 

[Parm 2J 

Annotation: (’44-Com.) Civil P. C., 0. 33, R. 1, N. 7* 

U. Rath —for Petitioners. 

E. Sen —for Opposite Party. 

Panigrahi J. — This revision is directed 
against the order of the Munsif, Second Court, 
Cuttack, refusing to permit the petitioner to sue> 
in forma pauperis. 

[2] The petitioners filed a suit for possession 
of their hereditary marfatdari in respect of ft 
certain deity. The plaintiffs paid court-fees im 
the first instance when the suit was valued at 
BS. 411. On objection being taken by the defen¬ 
dants the learned Munsif ordered the valuation 
of the suit, for the purpose of court-fee, to be 
raised to Bs. 2786. At this stage the plaintiffs 
filed a petition praying for permission to sue in 
forma pauperis. On the side of the plaintiffs,, 
plaintiff 1 wai examined as P. W. 1 and her evi¬ 
dence was to the effect that she is not possessed 
of any properties, movable or immovable, ont of 
which she could pay the court-fee. She however 
admitted that up to the stage of filing her peti¬ 
tion her husband was financing the suit. 
Defendant 1 was examined as O. P. ‘W’. l and 
he deposed that the petitioner had some gold 
and silver ornaments worth Rs. 400. The learned 
Munsif has indulged in a lot of speculation 
about the Btatus of tte petitioner while trying te 
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determine her ability to pay court-fee. In the 
first place the fact that the order about revalua¬ 
tion of the suit was taken to the High Court in 
revision is urged as a ground indicating tbe 
affluent circumstances of the petitioner. In view 
of the petitioner’s evidence that her husband 
wa3 looking after tfie litigation tbia point loses 
all significance. The husband’s property cannot 
be the basis for determining the status of the 
petitioner. The second reason given by the 
learned Munsif is equally fallacious. He says 
that the petitioner made no attempt to raise any 
money on the strength of the properties left by 
her father, Bhikary Panda. The 3uit properties 
are the only properties left by her father. These 
properties being admittedly Devottar the peti¬ 
tioner could not raise any money on the pledge 
or mortgage of these Devottar properties. The 
third reason put forward i3 that the petitioner 
must have been given ornaments and utensils at 
the time of her marriage as dowry as it is usual 
for girls to be given such presents. The learned 
Munsif had relied upon the evidence of o. P. W. 
1 for the statement that th8 petitioner has orna¬ 
ments worth Re. 400. This after all is the 
interested statement of a p*rfcy to the litigation 
and is contradicted by the evidence of the peti¬ 
tioner herself. But even accepting tbe evidence 
of o. P. w. 1 at its face value it cannot be said 
that these ornaments are such as can be parted 
with by a Hindu woman, who has her husband 
alive. These ornaments are worn daily and a 3 
such constitute the wearing apparel of a Brahmin 
Hindu woman. 

[3] In these circumstances we are not satis¬ 
fied that the finding of the learned Munsif has 
been arrived at proparly on the evidence record¬ 
ed in the case. The order of the Munsif is set 
aside. This revision is allowed and the petitioner 
is permitted to sue in forma pauperis. There 
will be no order as to costs. 

[4] Narasimham J.— I agreee. 

Revision allowed . 


^ A* I. R. (37) 1950 Orissa 235 [C. N. 46 
Ray 0. J. and Narasimham J. 

Arjuna Misra — Accused — Applicant 
The Indian Union—Opposite Party. 

Su p remo Court Appeal No. 4 of 1950, D/- 28th Ar 
1950, for leavo to appeal to the Supremo Court, agaii 
judgment of Pamgrahi and Narasimham JJ., i n C 
Revn. Nos. 78 and 116 of 1949. 

*(a) Constitution of India, Art. 134 (1) ( c ) 
Standard of fitness — Conviction on basis of p< 

Ti r r “ Ct ? d confession—Non-compliance wi 
o. 342, Criminal P. C. — Criminal P C Mao 
Ss. 342 and 404-Evidence Act (1872), S. 24. 

The scope of an appeal to the Supreme Cot 
against a final order or sentence in a criminal procee 
mg has not at all been widened. That Court will he 
to interfere with convictions by local tribunals wit! 


the same bound3 of limitations and restraints laid 
down by the Privy Council and the fitness has to be 
judged by the standard that that tribunal laid before 
it in granting special leave to appeal. The only change 
that the Constitution has introduced is to endow the 
State High Courts with powers to certify, or in other 
words, to grant leave to appeal. [Para 18] 

Where a major portion of the refcraoted confession by 
the accused implicating a co-accused for ofieDces under 
Ss. 457, 380 and 461, Penal Code, has been found to be 
false and the co-accused has been acquitted, tho 
accused cannot bo convicted for the same offences on 
the basis of tho remaining portion of the confession 
which amounts to entangling the accused as one who 
came into possession of some property recently stolen, 
unless the accused is given an opportunity under 
S. 342, Criminal P. G.,to explain as to how it came 
into hi3 possession. The general sort of examination 
under S. 342 as to why and under what circumstances 
the accused made the confession would not be suffi¬ 
cient under the circumstances. In such a case there ia 
a disregard of the form of legal process so vital to a 
criminal trial in the failure of compliance with the 

statutory rule of accused’s examination under S. 342, 

Criminal P. C., and the case is a fit one for appeal to 
the Supreme Court under Art. 134 (1) (c) of the 
Constitution. [Paras 15, 19 and 20] 

Annotation : (’49-Com ) Criminal P. C., S. 342 

N. 14, 15 ; S. 404 N. 2. (’46-Man.) Evidence Act. 
S. 24 N. 4, 9. 

(b) Evidence Act (1872), S. 24 — Retracted con¬ 
fession. 

It is unsafe to convict a person on hia retracted 
confession unleaa there is adequate corroboration. 

. . , [Para 22] 

Annotation : (’46-Man.) Evidence Act, S, 24 N. 8 
and 9. 

K. N. Agartvala and M. S. Rao—toc Applicant. 

Government Advocate—Ion Opposite Party. 

Ray C. J. - - This is an application by the 
prisoner (Arjuna Misra) whose convictions 
under ss. 457, 380 and 461, Penal Code, have 
been confirmed by this Court in Criminal Revi¬ 
sion No. 11 G of 1949. The applicant invokes us 
to certify that the case is a fit one for appeal to 
tho Supreme Court within the meaning of 
Art. 134 (l) (c) of the Constitution of India, in 
order that he may prefer an appeal against the 
final order of conviction and sentences in the 
said criminal proceeding. The pith and sub¬ 
stance of the various contentions advanced is 
that, at the end of the hearing before this Court, 
in the background of the findings recorded 
therein, there does not exist any reliable evi¬ 
dence upon which a conviction can be safely or 
justly based and that, accordingly, the principles 
of natural justice have been violated resulting in 
substantial and grave injustice to the applicant 

[ 2 ] The applicant and one P. J. Patnaik 
(since acquitted by the final order of this Court 
in cri. Bevn. no. 73/46 which was heard analo¬ 
gously with Cri. Rev. No. 116/49 and disposed of 
by one judgment governing both) had been tried 
lointly on identical charges arising out of one 
occurrence. 

[3] The occurrence related to a theft of a 
sum of R 3 , 2290-14-0 from an iron.safe in the 
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Office of the Superintendent of Police, Koraput, 
on 17th November 1946, between the hours 5 30 
and 7-30 p M. The theft was discovered imme¬ 
diately when the night watchman came to the 
office at about 7-30 P. M. and found the safe 
broken open. A first information report was 
lodged which, besides informing about the oc¬ 
currence of theft of money, was lacking in all 
relevant details as to when, how and by whom 
the discovered crime had been committed. In¬ 
vestigation was taken up immediately and a 
general search of the premises of the Reserve 
Police Barracks, nearby, of which the applicant 
(Arjuna Misra) was one of the inmates, un!er. 
taken. This continued till the 2 lsfe. In the 
afternoon of that date, investigation changed 
hands and 0. I. D. Inspector from Cuttack took 
it over. He arrested Arjuna who confessed to 
him. His confessional statement constitutes the 
fabric of the prosecution story. The statement, 
as recorded, by a Magistrate under S. 161, Cri¬ 
minal P. C., is quote! in extenso : 

“On Sunday after 3 o’clock I met him (P. J. Patnaik) 
in the office. Ha told me to sit on the (illegible) of my 
house on that evening. When I would stand near the 
well then you would come to me. On hearing this I 
went back to my house. There waa none in the house 
where we were present. While it was going to be dark 
P. J. Patnaik came tome. I went to him as I saw 
him. H9 told me to briDg a crowbar. On the very 
moment I ran to C/24 and asked him for orowbar. He 
gave me. While I waa bringing the crowbar he gave 
me direction by winking his eyes and went 25 cubits 
ahead of me. I followed him on the hospital road. 
There is way near the Kana, where the wires had 
near pressed. He wa3 waiting for me there. We met 
together there. We both entered into the compound. 
He gave me a torch and directed me to help him with 
light and he would do rest. Ha took the crowbar from 
my hand. Oue glass of the back door was missing. He 
pushed hU hand inside it and opened the door. We 
both entered into the room. On hia direction I showed 
him light. He thrust the orowbar inside the lock. He 
gave a jerk but the lock did not give way. He gave 
repeated jerks so the look wa9 opened. I was waiting 
outside to watch if anybody waa coming. But there 
was none there. He further directed me to go outside 
and watch. Accordingly I went outside. Then the 
door was already opened. The crowbar was lying on the 
floor. He put the G. 0. notes of the box inside his 
clothes. He directed me to bring the crowbar. He went 
ahead. I followed him. We went back on the same 
way we came. We both went to D.I.’s quarter. We 
both went inside it. He gave me some bundle of G. C. 
notes and direoted me to run away. As I was going 
with the crowbar and G. C. notes he asked me to give 
back the orowbar, lest I might show it to anybody. He 
also brought the lock of the iron cash chest. The lock 
was broken. He t)ok away the lock, orowbar and rest 
of G. G. notes. So I toll him if you would take the 
crowbar how could I manage as it belonged to others. 
So he directed me to say that somebody had taken it. 

I ran away through the ground. I told C/24 in the 
morning that I had thrown the orowbir into the well 
and not to ask me for it. I told him a lie being afraid 
of “search.” I did not tell him about the theft. I kept 
some of the money in a barley tin and concealed it 
inside a “Kia” bush. I put some of the money inside 


a cigarette tin and concealed it inside the almirah of 
my house. Although there waa search in my house in 
the night none could see the money. Next day 0/22,24 
and two Ratho brothers all told the fact of orowbar in 
the offioe. The Dy. S. P., S. I. and other officers began 
to ask me about this. But I did not tell. N*xt day or 
after two days I was placed under suspension. On that 
evening I told G. N. Tripathy that P. J. Patnaik 
and myself had thrown the crowbar into the well, I 
made over to him a bundle of 100 G 0. notes and told 
him to throw it in tue house of C/24 and report the 
theft. He told me to throw it in the morning. Sol 
gave him the money in the morning. I told him to give 
share of the amount if no blam9 would come to me. 
He assured me to give help He kept Rs. 100 in his 
house. I sent for C/382 and requested him to report 
this fact. He gave me word but did not do it. I came 
back with a request not to eay this fact to anyb;dy. 
Sometime after some Police Officers came to tbe line in 
a car. So then I concealed the cigarette tin containing 
the money inside the cowdung heap on tbe way side. 
It wa3 recovered during search. Afterwards I wa3 called 
and examined by some Police Officers and I told all 
the facts. I showed the amount kept inside the barley 
tin. I was arrested. I first told G. N. Tripathy about 
P. J. Patnaik. We together had a talk on this matter 
on that Sunday. We together were putting up in a 
mess for some days.” 

[4] Tha confession has been found to have 
bean made voluntarily and was accepted and 
acted upon by the trial Court and the Court of 
appeal below. Both the said Courts recorded a 
finding that the confession, though retracted at 
the trial stage, was reliably adequate evidence 
corroborated as it had been in material parti¬ 
culars by the evidence of various witnesses exa¬ 
mined in the case. Accordingly, tbe applicant 
petitioner as well as his co-accused were con¬ 
victed of all the offences with which they had 
been charge! and sentenced. Two learned 
Judges of this Court, in exercise of their revi- 
sional jurisdiction, invoked by both the accused 
persons, made a detailed examination of the 
evidence adduced by the prosecution, and the 
defence evidenced adduced by P. J. Patnaik and 
recorded a finding of acquittal of P. J. Patnaik 
while confirming the conviction and sentence of 
the applicant. 

[5] In aoquitting P. J. Patnaik, the Court 
came to certain very definite and unequivocal 
findings to be stated presently, it is to be seen 
whether the conviction of the applicant based 
as it is on the self-same evidence, ought to stand 
side by side and consistently with those said 
findings. 

[6] As to the confessional statement describ¬ 
ing the modus operandi of breaking open the 
iron safe by P. J. PatDaik with the help of a 
crowbar, the learned Judge (Panigrahi J. who 
delivered the Court’s Judgment) records as 
follows : 

“According to the Courts below, the fact as to how 
the emb^ded look of the iron-safe was opened still re¬ 
mains a mystery. Whether the safe as well as the 
padlock were opened by keys, real or faha, or whether 
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they were opened by violence could not be determined 
by the Courts below in view of the circumstances nega¬ 
tiving the story of alleged violence and foroible opening 
of the padlock and the iron-safe. The facts disclosed at 
the time wore more consistent with the natural open¬ 
ing of the padlock and the rafe with their keys 
than the forcible opening with the aid of a crowbar 
...I am loth to believe that the padlock or the iron-safe 
itself wa9 broken open a9 alleged by the prosecution with 
the help of a crowbar which was never recovered. 
The marks of violence alleged to have been notice 
the iron chest were probably those that were made 
at the instance of the Superintendent of Police while 
he was conducting the tound test (the sound test 
made in the course of investigation in order to 
ascertain whether In case of violence with a crowbar 
for breaking open the iron safe, the sound created 
would be audible to the Magazine Guards on duty 
very near the scene of occurrence). The removal of 
the net big —(leaving alone a Bmall cash box wh ch 

also contained a fairly large gum of money)_is also 

a circumstance which does not appeal to be natural. 
If their had been a burglary, why the small cash box 
was left untouched and why only the bag was removed 
dehes explanation. The find of a two-rupee note 
near about the iron safe also raises suspicion. Tho 
whole affair is a made up job, having regard to 
the fact that the notes in the iron safe were stitched. 
... In view of the apparent contradictions in the 
evidence regarding the borrowing of a crowbar by 
Arjun and its non recovery by the Police, I am not 
inclined to accept the story that a crowbar was aotually 
used to force ihe safe open.” 

[7J Besides, the prosecution story, as a whole, 
was not accepted to be true, the retracted con¬ 
fession of the applicant notwithstanding. The 
learned Judge, in this connexion, said. 

“A number of witnesses were examined to prove the 
alleged burglary but after going through tbe evidence 
of all these witnesses, I have been left with the im¬ 
pression in my mind that it was a made up scory and 
that the chest and tho padlock were opened with tbe help 
of key either by the custodian of the keys or by some 
one else with his connivance. . . . The presence of 
I. \v. 1 , Head-clerk of the Police Supdt.’s Office who 
was in charge of cash in the iron chest which was 
Bealed and looked up by him in the office on the day 
of occurrence which was a Sunday and the evidence 
that he was there till after 5 O’clock lends support to 
the inference that he wub himself the thief or an active 
participant or abettor of the theft.” 


In relation to the complicity of the said Hea 

clerk, the learned Judge further observed: 

o w he 1 eu «8 fc etion of tbe accused P. J. Patnaik tb 
I . W. 1 was heavily involved iu debts and was short 
unda and that ho therefore resorted to the etorv 

! lry . to °? v ® r U P hifl ttGts of misappropriation ca 
not be brushed aside as untenable. I am loth 
believo that the padlock or the iron sale itself w 
broken open as alleged by the prosecution....” 

Except for the evidence 0 f one Head-clerk the 

is no other proof on record to show that t 

stolen property was in the iron safe at the all 
god hour of occurrence. 


[8] It may be noted here that the applicant 
was a treasury peon attached to the Superiten- 
dent of Police s Office and in that capacity he 
used to attend to the behests of the Head-clerk 
(l‘. W. l) and to sleep sometimes at the latter’s 
lodge. This circumstance and certain others to 


be mentioned preeently have, in the main, been 
relied upon in corroboration of the re traded 
confessional statement. 

[9] It would be worthwhile to devote a few 
lines to the general nature of the evidence addu¬ 
ced by the prosecution in corroboration of the 
material particulars of the applicant’s confession 
and to note, after almost wholesale condemna¬ 
tion of such evidence, how much of it outstood 
and survived the test so as to ensure the corro¬ 
boration of the confession relied u^on for the 
applicant’s conviction. This becomes particu¬ 
larly necessary as preponderance of what is 
found to be false in the confessional statement 
of the applicant over what is found true is so 
great that reliance on that confession deprives 
the accused of the substance of the fair trial 
and the protection of law, and, besides, it is 
necessary to evaluate the consequence of a de¬ 
parture from the statutory process of drawing 
the attention of the accused to what i 3 consi¬ 
dered an almost conclusively corroborative incri¬ 
minating circumstance appearing in the case, 
particularly, if such a circumstance is capable of 
being pressed home to establish the accused’s 
guilt. The departure from such of the legal 
processes as are ordained to ensure fair trial 
and justice tends (to use the language of their 
Lordships of the Privy Council in the case of 
Ibrahim v. The King, 18 O. W. N. 705: (a. I. R. 

(1) 1914 P. O 155: 16 Or. L. J. 326) 

“to divert the duo and orderly administration of law 
inti a new course whioh may be drawn into an evil 
precedent in future”. 

[10] The prosecution evidence, in this behalf, 
may be classified into several categories, with 
reference to their bearing on the confession. 
They are to prove (i) the negotiation by the 
applicant for borrowing and ultimate procure¬ 
ment of the crowbar with which the padlock 
and the embedded lock of the iron safe are alle¬ 
ged to have been broken by P. J. Patnaik, the 
co.accused; (ii) the movements of the applicant 
and P. J. Patnaik together in a suspicious man¬ 
ner on the eve of the alleged hour of occur¬ 
rence and a short while thereafter, and the 
conversation between them regarding disposal 
of the stolen property said to have been over¬ 
heard by one of the police constables; (iii) the 
applicant’s conduct in getting planted a bundle 
of ten-rupee notes into the house of ODe of the 
constables in the barracks in order to inveigle 
the lat^r-r into complicity in the crime and to 
track off the course of investigation; (iv) appli¬ 
cant s leading the investigating officer to a 
Murga bush and producing a part of the alle¬ 
ged stolen notes concealed underneath in a 

barley tin, and (v) the applicant’s retracted 
confession. 
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[ill The prosecution witnesses, whose evi¬ 
dence come3 within th^ first., second and third 
categories os enumerated above, were all dis¬ 
believed by the learned Judges of this Court, 
and P. J. Patnaik was exonerated from compli¬ 
city in the crime. A different version of the 
crime was supposed instead. The necessary and 
irresistible conclusions flowing therefrom i3 that 
so much of the confession as related to P. J. 
Patnaik’s complicity in the crime and wa 3 
sought to be corroborated by the evidence 
aforesaid must be held to have been ruled out 
as bolstered up in order to save P. w. l (Head- 
clerk)—the real thief, according to the ultimate 
finding of this Court, who waB in a position of 
dominating the will and enjoying the confidence 
of the applicant. In this connection, it may be 
noted that as to p. w. 18, who was examined to 
establish a very important link incriminating 
the applicant, namely, his manoeuvring to foist 
the guilt on P. o. 22 (p. w. li), the Court pro¬ 
nounced “no reliance can be placed on the 
worthless evidence of this witness for any 
purpose.” 

[12] For facility of reference, I shall quote 
below the remnants of the confession that alone 
can be said to have stood unscathed by the 
Court’s condemnation: 

“He (according to the confessing accused P. J. 
Patnaik) gave me some bundle of G. C. notes and 
direoted me to run away. ... I kept some of money in 
a barley tin and concealed it inside a “Kia” bush. I 
put some of the money inside a olgarette tin and con¬ 
cealed it inside the Almirah of my house. Although 
there was search in ray house in the night none could 
see the money. ... So then I concealed the cigarette 
tin containing the money inside a cowdung heap on 
the way side. It was recovered during search. After¬ 
wards I told all the facts. I showed the amount kept 
inside the barley tin.” 

The question arises whether this part of the 
confessional statement taken out of its context 
in which it was originally fitted can be relied 
upon after the corroborating proof was made 
unavailable to the prosecution. Stories told by 
the petitioner were designedly made to harmo- 
nise and fit into each other. When one story is 
rejected as incredible, the reliability of the 
other is necessarily affeoted. That the acquitted 
P. J. Patnaik gave the notes to the petitioner 
can no longer be assumed. Coming to that 
position, the Court had to surmise that some 
body else, most likely P. w. 1, was the thief, or, 
at any rate, abettor of theft. Leaving that out 
as a mere conjecture, the remnant of the con¬ 
fession would amount to the applicant petitioner 
acknowledging having concealed some money in 
the barley tin in the mango bush and in the 
cowdung heap. He is not according to the 
prosecution, associated with the recovery of the 
latter from the road side cowdung heap, but, 


with regard to the former, it has been proved 
that be produced them. The Investigating Officer 
has deposed that the accused first told him that 
he had kept the stolen money under the bush, 
and then produced. The statement that it was 
stolen money is obviously inadmissible being a 
confessional statement made to the Police 
Officer. Assuming that the very notes recovered 
were the ones that had been issued by the 
treasury for the use of the Police Office and had 
been stolen, the position reduced itself to this 
that the applicant petitioner received the stolen 
goods from some unknown source under cir¬ 
cumstances yet unravelled and had concealed 
the same. If this is to be pressed home against 
the accused as an incriminating circumstance, 
he must be given an opportunity to explain. 
Such is the purpose for which an examination 
of aooused under S. 342, Criminal P. 0., is 
meant. It, no doubt, affords a very strong 
corroboration of the accused’s confession that 
he came by some of the stolen money. From 
this, it may be presumed that he was either the 
thief or a receiver of stolen property. 

[13] As this stage, I shall address myself to 
the judgment of this Court to demonstrate how 
the principles of natural justice have been dis¬ 
regarded in determining the applicant peti¬ 
tioner's guilt, particularly, after condemning 
almost whole of the corroborating evidence. 
The learned Judge says : 

“The case of Arjun Misra stands on a different 
footing. The confession that he made before the 
Magistrate though subsequently retracted finds corrobo¬ 
ration from other evidence recorded in the case.” 

The corroborating circumstances are stated 
categorically to be (i) his knowledge of the 
contents of the iron safe; (ii) his opportunities 
of pilfering the keys from P. w. l’s house 
and making false keys; (iii) his being hand- 
in-glove with and enjoying tbe confidence of 
p. w. 1. for which it is said he can be re¬ 
garded as particeps criminis with p. w. l as 
against whom, weight has been given to the 
suggestion of the accused P. J. Patnaik that in 
order to cover up his acts of misappropriation 
he resorted to the story of burglary; and (iv) 
his sudden disappearance from the Police Office 
at the time of roll call on the night of 17-11-1946 
—the day of occurrence—the established position 
on the evidence is that the petitioner was 
present among all the Police Constables that 
had gathered on an alarm being given on 
discovery of theft at the Police Office but was 
found absent at the time of roll call which was 
decided to be taken probably for the purpose of 
finding out a clue to the crime and that a 
number of other constables also were absent at 
the time. 
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[14] I do not find anything in these circum- 
sfcanoes that is demonstrably inconsistent with 
the facts on any assumptions other than the 
acousei's guilt. The circumstances relied upon 
are rather conjectural. Their implications are, in 
my opinion, sach as cannot bear the weight of 

v any 8 eriou 3 examination so as to read to the con¬ 
clusion that the accused was none but guilty. 

[15] In the course of the hearing, my learned 
brother Narasimham J. pointed out that the fact 
•of the production of stolen properties from a 
place where they were secreted by him is a very 
strong incriminating oiroumstance and goes 
-strongly to corroborate his confession, on its 
broad outline, shorn of all such surplusages as 
had been found to be not true, that he partook 
in the theft irrespective of whoever else be in 
&he conspiracy with him. This brings into pro- 
minence whether the confession was voluntary. 
It was, no doubt, voluntary considered in the 
light of the finding that he had not been tutored 
by the Investigating Officer to make a confession; 
but the findings recorded in this Court leave no 
room for doubt that in weaving out a story in a 
manner eo as to implicate P. J. Patnaik, he was 
zander the influence of some interested unknown 
hand. This leads to the result that it wa3 not a 
confession which was made with a view to 
making a full disclosure of the facts, as they are. 
"Making allowance for such facta a3 have not 
yet been disentangled from the arena of the 
unknown and unproved and putting the prosecu¬ 
tion case at the highest, the confession amounts 
jto entangling the applicant as one who came 
Ijnto possession of the properties recently stolen, 
!or, in ether words, that the prosecution can be 
paid to have established, nothing more and 
nothing lees thin, that the accused was in 
possession of the goods recently stolen from 
which an inference of guilt of either theft or 
receiving stolen properties may be deduced in 
the absence of any explanation as to the way in 
jwhicli they came into hi3 possession. Before 
such an inference is made as i3 dictated by the 
principles of natural justice and rules of fair 
trial, he should ba given an opportunity to explain. 
Denial of such an opportunity amounts to denial 
of fair trial. According to their Lordships of 

* the Privy Council in the case of Olto George 
GfeUer v. The King, a. i. r. ( 30 ) 1943 P. c. 211: 
{45 or. L. J. 241 ): 

“If an explanation were given which the Jury think 
might reasonably be true, and which is con 3 istont with 
Innocence although they were not convinced of its 
truth, tho prisoners are entitled to be acquitted inas¬ 
much as the prosecution would have failed to discharge 
iho duty ca3t upon it of satisfying the jury beyond 
reasonable doubt of the guilt of the accused, .... The 
s-occued did not have to prove hia ttory but if hia 
story broke down the jury might convict.” 


It is implicit in the rule laid down that the 
accused should be given an opportunity to 
explain. I have examined the replies given by 
the accused in hi3 examination under S. 342, 
Criminal P. C. The incriminating circumstances 
now pressed against him were never put to him 
either directly or indirectly nor was there any 
other attempt to elicit an explanation from him. 
He was asked to explain why and under what 
circumstances he made a confession. His reply 
(the stock reply that often i3 resorted to by a 
confessing but subsequently retracting accused) 
is that he had been tutored by the Investigating 
Officer. This sort of examination of a general 
character might have left no lacuna if the con¬ 
fession were accepted or rejected, as a whole, 
but different considerations arise in the facts 
and circumstances of the present case, already 
dealt with, at length. In theVcase of Dwarika • 
noth Verma v. Emperor , 37 C. W. N. 514: A. I. R. 
(20) 1933 P C. 124: 31 Cr. L. J. 322), their Lord- 
ships of the Judioial Committee have taken pains 
to point out the seriousness of the failure to 
follow the statutory rule of legal process in a 
circumstance, such as this. Their Lordships 
were dealing with accused’s failure to explain 
an incriminating circumstance upon which 
much stress was laid by the prosecution in 
order to prove the accused’s guilt. They said: 

“It appears to their Lordships that in this respect 
the accused ha3 serious ground to complain of his 
treatment. Section 342, Criminal P. C , provides that 
for the purpose of enabling the accused to explain any 
circumstances appearing in the evidence against him, 
the Court shall question him generally on the case 
after the witness for the prosecution have been exa¬ 
mined.The learned Chief Justice told the jury 

that the absence of blood in the body cavity was 
a vital point. If so, it is plain that under-S. 342 o! the 
Code it was the duty of the examining Judge to call 
the accused's attention to this point and ask for an 
explanation. Probably the departure from the statutory 
rule was due to the fact that one Judge examined the 
accused while another summed up. But it deprives 
of any force the suggestion that the doctor’s (accused’s) 
omission to explain what he was never asked to explain 
supplied evidence.” 

Applying the principles thus laid down to the 
facts of this co-se, it can be urged, with great 
force, on behalf of the applicant, that he makes 
a serious grievance of the departure of the ele¬ 
mentary principle of a criminal trial consisting 
in the trial Judge’3 failure to ask him to explain 
the incriminating circumstances which looked so 
fatal to the accused’s plea of innocence. I quite 
appreciate that this circumstance has been 
focussed on account of the findings recorded 
in this Court in the criminal revision. But 
such findings shall be deemed to be findings in 
the case and the accused’s guilt or innocence 
must be determined in the setting of such find¬ 
ings. 
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[ 16 ] In my judgment, the accused can justly 
complain that, in this trial, the principles of 
natural justice have been disregarded, that there 
had been a departure from statutory rule of a 
basic character and non-compliance with the 
requirements of such fundamental procedure as 
are imperative in a criminal tri*l for the pur¬ 
pose of ensuring substance of fair trial. It would 
not be out of place to say that the accused had, 
at last, been driven to meet a case with which he 
was never confronted in the course of the trial. 
It shall be noted also that none of the circums¬ 
tances relied upon in this Court, as tending to 
corroborate the retracted confession, had ever 
been made to appear to the accused in his 
examination as incriminating circumstances 
appearing in the evidence on record and requir. 
ing an explanation from him. Some of the 
circumstances either do not find any support 
from the evidence or find too slender a support 
which can hardly be sufficient to base a convic¬ 
tion upon. In the context that the applicant 
weaved out a false story to implicate P. J. 
Patnaik at the instance of p. w. 1, a non¬ 
incriminating circumstance can be easily con¬ 
ceived, in whioh the accused might have come 
by a part of the stolen goods without the neces¬ 
sary guilty knowledge and his conduot in 
concealing some under the bush might have 
been motivated for reasons explainable on 
hypothesis other than that of his guilt. This, 
if not anything else, makes it all the more 
imperative that he should have been given an 
opportunity to explain his conduot as it appears 
in his possession and production of stolen goods. 

[17] The question that next arises for con¬ 
sideration is how to judge the fitness standard. 
The Judioial Committee of the Privy Council 
was not an appellate Court in criminal cases. 
They used to exercise the prerogative of His 
Majesty the King Emperor in matters criminal 
when there was miscarriage of justice brought 
about by disregard of the principles of natural 
justice, denial of substantial trial, and infringe¬ 
ment of essential principles of justice and the 
like. In the case of Muhammid Nawaz v. 
Emperor , AIR (28) 1941 P.O. 132 : <43 Or. L. J. 

1) it had been laid down : 

“Tbe Juiioial Committee is not a revising Court of 
orimioal appeal : that is to say, it is not prepared or 
required to re-try a criminal oase, and doe* not con¬ 
cern itself with the weight of evidence, of the confliot 
of evidence or with inferences drawn from evidence, 
or with questions as to corroboration or c mtradlotion 
of testimony, or as to whether there was sufficient 
evidence to satisfy the burden of proof. Neither is it 
concerned to review the exercise by the previous 
tribunal of its discretion aa to permitting oross-exa- 
mination as a hostile witness or in awarding parti¬ 
cular punishments." 

The earliest diotum of the Board pronounced 


was that of Lord Watson in tbe case of In n 
Abraham Mallory Dillet , (1887) 12 A. G. 459 t 
(56 L T. 616), his Lordship-said • 

"The rule has been repeatedly laid down and h** 
been invariably followed, that Her Majesty will not 
review, or interfere with, tbe course of criminal pro¬ 
ceedings, nnless it ie shown that, by a disregard of 
the form3 of legal process, or by some violation of the 
principles of natural justice, or otherwise, substantial 
or grave injustice has been done." 

In the case of Mohindar Singh v. Emperor » 

69 I. A . 233 : (AIR (la) 1932 P. O 234 : 34 Of- 

L, j, 18) Lord Dunedin delivering the judgment 
of the Board laid down the limitations upox& 
the interference of the Judicial Committee with, 
convictions arrived at by tribunals charged 
with oriminal jurisdiction, in the following 
words : 

“There must be something so irregnlar, or set 
outrageous, aB to shake the very basis cf justice." 

Lord Porter, in tbe case of Malak Khan v* 
Emperor , AIR (33; 1946 p. 0. 16 : (47 Or. L. J- 
489), relying on Lord Watson's words in deli- 
vering the opin-on of their Lordships in In r& 
Abraham Mallory Dillet , (1887) 12 A. G« 469 t 
(56 L. T. 615) made it clear that the Privy 
Council would not review or interfere with th& 
oourse of criminal proceedings, unless it wasr 
shown that, by a disregard of forms of legat 
process, or otherwise, substantial or grave in¬ 
justice had been done. When neither of these 
things are present, the Privy Counoil will not 
interfere on the ground that the evidence was 
wrongly valued or was not sufficient to justify- 
the conclusion reached. It requires more than 
an allegation or even proof that a Court: 
might take a different view of the compelling; 
force of the evidence given. 

[18] In my opinion, the scope of an appeaL 
to the Supreme Court against a final order orj 
sentence in a criminal proceeding has not afc| 
all been widened. That Court will have tel 
interfere with convictions by looal tribunals! 
within the same bounds of limitations and! 
restraints laid down by the Privy Counoil an<$| 
the fitness has to be judged by the standard) 
that that tribunal laid before it in granting! 
Bpeoial leave to appeal. The only change that! 
the Constitution has introduced is to endow! 
the State High Courts with powers to certify-! 
or in other words, to grant leave to appeal. 

[19] The applicant of this case was accused 
of having done some physical acts in further¬ 
ance of the common intention he shared with 
P. J. Patnaik. The acts were (i) aiding by| 
procuring the implement for breaking open they 
iron safe by P. J. Patnaik, (ii) standing andj 
waiting for a watch in order that P. J. Patnaik's* 
commission of the crime is facilitated free of? 
any fear from external agencies, and (iiifc 
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receiving from P. J. Patnaik a share in the 
spoils. On the hypothesis that P. J, Patnaik 
did not commit the offences under Ss. 407, 380 
and 461, the applicant’s receipt of stolen pro¬ 
perty, the only wavering balance in the case 
against him, would not render him liable for 
the said offences. To convict him of the same 
offences, without proving anything more againBt 
him, appears to me so irregular and outrageous 
as to shake the very basis of justice. That 
there has been disregard of the form of legal 
process so vital to a criminal trial in the failure 
of compliance with the statutory rule of ac¬ 
cused’s examiration under 8. 342, Criminal P. C. 
admits cf no doubt, I would, therefore, hold 
that this is a fit case for appeal. I entertain 
no doubt that there has been miscarriage of 
justice. 

[20l I owe a duty to my learned brother 
Narasimbam J. who was a consenting party to 
the judgment, sought to be appealed against, 
to say that he agreed with me in the conclusion 
of mine after much hesitancy and reluctance. 
But, however, he shares my view that there 
has been disregard of the statutory rule of 
examination of accused under 8. 342, Criminal 
P. C. to his utter prejudice in his defence. The 
learned Government Advocate, who represented 
the State, frankly conceded that this is a fit case 
for appeal. 

[21] Therefore, (to use the words of Lord 
Atkinson in the case of Vaithmatha Pillai v. 
Emperor , 21 I. o. 369: (36 Mad. 601 : 14 cr. L. J. 
577)), whatever doubts we may have of the ap¬ 
plicant’s innocence, or whatever suspicions we 
may entertain of his guilt or, however, great 
may be our reluctance that the decisions of this 
Court and of the Courts below shall be interfer¬ 
ed with or overruled, we feel bound to certify 
that the case is a fit one for appeal to the Sup¬ 
reme Court within the meaning and intendment 
of Art. 134 (l) (c) of the Constitution of India. 

[ 22 ] Narasimham J—I have read with great 
care the reasons given by my Lord the Chief 
Justice while granting the certificate under 
Art. 134 (l) (c) of the Constitution. My hesitation 
and reluctance to grant such special leave were 
not so muob due to my being a party to the 
judgment under appeal as to the doubts which I 
entertain regarding the fitness of this case for 
appeal to the Supreme Court as required by sub- 
ol. (c) of cl. (l) of Art. 134 of the Constitution. 
There was no provision similar to Art. 134 in the 
Government of India Act, 1935, and consequently 
there are no decisions dealing with the question 
as to what may be considered ‘to be a fit case 
for appeal to the Supreme Couit* against any 
jadgment in a criminal proceeding of a High 
Court. But there are some decisions explaining 


similar provisions in cl. (c) of S. 109, Civil P.C., 
which also empowered the High Court to certify 
a case to be a fit one for appeal to His Majesty 
in Council.’ The tests usually applied to deter¬ 
mine fitness for the purpose of this clause were 
whether the point involved is one of 

“great publ.o or private importance and whether the 
litigation is not oppressively expensive and the elucida¬ 
tion of the real issues in the case by a trial of the suit 
is not unduly postponed or delayed: NcirsitighaCharan 
v. Rajntiy Pranad, A. I. R (21) 1934 Pat. 664 : (152 
I. C. 301) and Kruhna Chandra v. Rajendra Nara- 
yan , A. I. R (23) 1936 Pat. 465 : (15 Pat. 659).“ 

Some of these tests are obviously inapplicable 
to criminal proceedings. But the main test S3 to 
whether the point involved in of ‘great public or 
private importance’ if applied to the present 
case may not justify the granting of the certifi¬ 
cate asked for. The oaly point involved in this 
appeal is whether when a portion of a confession 
in so far as it relates to the conduct of a co¬ 
accused has bean held to be false, the residue of 
the coufession is sufficient to sustain a conviction 
especially when it has been subsequently retract¬ 
ed. It is now well settled that it is unsafe to 
convict a person on his retracted confession un¬ 
less there is adequate corroboration. There was 
some evidence of a corroborative nature such as 
the recovery of a large amount of cash from a 
place pointed out by the appellant. But this 
ph-ce of corroborative evidence may not be uti¬ 
lised against the appellant because during his 
examination under S. 342, Criminal P. C., he was 
not specifically called upon to explain the same. 
Even then if a Court considers that the retract¬ 
ed confession i3 voluntary and that it suffices to 
support the oonvictioo of its maker it is difficult 
to eee how any point of ‘great public or private 
importance’ is involved. 

[23] However, my Lord the Chief Justice has 
considered this to be a fit Oise for granting the 
certificate and I do not think it necessary to ex¬ 
press disagreement with his view. 

D.H. Certificate granted. 

A. I. R. (37) 1950 Orissa 241 [C . N. 46.] 
Jagannadhadas and Narasimham JJ. 

Sri Krishna Chandra Gajpati Narayan Deo 
— Plaintiff — Appellant v. K . Hanumantha 
Rao — Defendant — Respondent. 

A. P. A. D. Nog. 82 to 84 and 90 to 92 of 1945, D/- 
21-2-1949, from decision of D. J., Berhampur, D/- 8-12- 
1944. 

(a) Contract Act (1872), Ss. 211 and 212— Negli¬ 
gence of agent— Connection between negligence 
and misappropriation —Agent’s liability. 

Where it can be shown that a lo33 eustained by the 
principal ig directly traceable to disregard on the part 
of the agent of directions issued to him regarding the 
conduct of business, even though such disregard may 
have been due to nothing worse than negligence or 
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over-confidence in the honesty of others, such miscon¬ 
duct on the part of an agent is dearly actionable. 

[Para 5] 

The defendant was the sheristadar of the Estate 
Huzur Office of the plaintiff. He was the ministerial 
head of the entire Huzur Office and was also the 
ex officio Treasury Officer. Money having been 
misappropriated by the employees in the office 
the plaintiff brought a Buit against the defendant, 
his case being that the misappropriations were the 
direct result of the defendant’s gross negligence. He 
accordingly sought to make the defendant liable 
for the loss occasioned to him by his negligence. 
It was found that apart from the duty of general 
supervision, there was no specific code of rules 
regulating the duties of the sheristadar and It was not 
shown that, in respect of any specifio Item, the mis- 
appropriation was reasonably likely to have come to the 
notice of the sheristadar if eome kind of check or 
supervision was actually made and what, if any, such 
check or supervision should have been : 

Held , that while the defendant was guilty of negli¬ 
gence and dereliction of duty, the suit must fail because 
no direct connection between the negligence and all or 
any of the items of misappropriation was established. 

[Para 6] 

Annotation : (’46-Man.) Contract Act, S. 211, N. 1; 

S. 212, N. 1. 

(b) Limitation Act (1908), Art. 90— Knowledge 
contemplated by Article. 

The knowledge contemplated in Article 90 is know¬ 
ledge of the facts constituting|the neglect and not know¬ 
ledge of the legal consequences of such facts. [Para 8] 

Where the plaintiff, after investigation and inquiry 
into the negligenoe of his sheristadar which occasioned 
misappropriation of the plaintiff’s money, framed a 
charge againBt him and he was removed from the 
service within a few days after the charge was framed, 
in a suit by the plaintiff seeking to make the sheristadar 

liable for the loss occasioned: 

Held , that the knowledge which was clear from the 
wording of the charge relating to the facts constituting 
the misoonduct of the defendant was not only tentative 
and, therefore, the plaintiff must be imputed with the 
knowledge of facts constituting negligence of defendant 
on the date on which the charge was framed and not 
on the date on which he was removed. [Para 8] 

Annotation : (’42-Com.) Lim. Act, Art. 90, N. 4, 

M. S. Rao and S . K. Ray—ior Appellant. 

P. V. B, Rao—for Respondent. 

Jagannadhadas J. — These Bix second 
appeal arise out of six suits in which a common 
judgment was delivered by the trial Court as well 
as the first appellate Court. The plaintiff-appel¬ 
lant in ail these appeals is the Mahar ija of Parla- 
kimedi. These six suits along with two other 
suits arise in the following circumstances. The 
plaintiff-Maharaja in the coarse of administra¬ 
tion of his estate and collection of rents, obtains 
decrees for arrears of rent as against defaulting 
tenants. One section of his office staff attends 
to the steps necessary to be taken for realisation 
of these decrees by execution in various Courts. 
Monies are drawn from time to time from the 
Estate Treasury for expenses in connection with 
these execution proceedings towards court-fees, 
batla memos, vakalats, etc., and entrusted to 
the clerk or clerks concerned for getting neces¬ 


sary steps taken in the Courts. In or about 
August 1938, the plaintiff’s Dewan received an 
anonymous information that the money drawn 
in the years 1937-38 for the above-mentioned 
expenses were to a very large extent misappro¬ 
priated. As a result of the inquiry and investi¬ 
gation following thereon, it was found that a 
number of employees in the office were involved 
in it directly or indirectly and consequently 
eight suits have been brought against them for 
recovery of the amounts misappropriated, of 
which the present second appeals relate to six. 
It has been found by the appellate Court that 
the persons guilty of the actual misappropria¬ 
tion wholly or partly are (l) Yenketasam Pat- 
naik, (2) Sitharamamurti, and (3) Narasingha 
Rao. The suits have acoordinly been decreed as 
against them and dismissed as against the 
others. We are in these second appeals concern¬ 
ed only with one K. Hanumantha Rao who is 
the sole respondent in all the appeals. He was 
the sheristadar of the Estate Huzar Office at 
the relevant period. The case of the plaintiff is 
that the misappropriations were the direct re¬ 
sult of his gross negligence and he accordingly 
seeks to make him liable for the loss occasioned 
to him by his negligence. The system and 
method of working in vogue in the plaintiff s 
Estate Office relating to the execution of rent 
deoree 3 have been fully described in paras. 8 and 
9 of the trial Court judgment and it is unneces¬ 
sary to repeat the same. The sheristadar is the 
ministerial head of the entire Huzur Office and 
is also the ex officio Treasury Officer. When 
monies are required for purposes of execution 
and decrees, the indent and the pay-slip after 
being prepared in the office and ohecked by the 
Head Clerk of the section go to the Sheristadar 
who sanctions them for payment. The concern¬ 
ed clerk draws the money thereupon and after 
utilising the money and filing the execution 
petition prepares the contingent bill with a cer¬ 
tificate that the money has been utilised for the 
specified execution petitions. The contingent 
bill is checked by the Head Clerk and is sent to 
Sheristadar who approves of it by his initials 
and sends it on the Dewan who forwards it to 
the Audit Branch and on their check and after 
their scrutiny the hill is passed for adjustment, 
as against the advance drawn under the origi¬ 
nal pay-slip. It may also be mentioned that the 
Sheristadar as the holder of power-of-atfcorney 
for the Maharaja signs the execution petitions. 
In this process it i 3 clear that each item passes 
through the hands of the Sheristadar both be¬ 
fore actual payment and after the alleged ex¬ 
penditure. The learned Subordinale Judge came 
to the conclusion that the Sheristadar was 
negligent in not exercising due supervision over 
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the work of his subordinates in his branch and 
that the plaintiff’s loss was occasioned thereby. 
He therefore held that the sheriefcadar was liable 
to make good the loss to the plaintiff. On appeal 
the learned District Judge on the contrary held 
that this lack of general supervision was not 
enough to Baddle the sheristadar with the liabi¬ 
lity and that the lack of supervision cannot be 
said to be the real and effective oause of the 
misappropriation since the consoious act of the 
person who actually misappropriated interven¬ 
ed. He held that in order to saddle the defen¬ 
dant with the liability it was neoes3ary for the 
plaintiff to establish that the action of the 
3 heriatadar amounted to misconduct, or to 
fraudulent and deceitful action, which was not 
proved in this case. Thus though the two Courts 
came to different conclusions on the question 
of the liability of the sheristadar, they agreed 
in dismissing the suits as against him on the 
ground that the suits were brought after three 
years from the date when the plaintiff became 
aware of the defendant’s negligence and that 
accordingly they were barred by limitation. 

[2] The Earned counsel for the appellant 
argues that the views of the Courts below both 
on the question of the substantive liability of the 
sheristadar and on the question of limitation 
are erroneous. 

[3] As regards the substantive liability of the 
sheristadar there is no olear evidence in the case 
as to what exactly are the defined duties of the 
sheristadar. One of the specific duties relevant 
to these caBes of which evidence was sought to 
bo given in the trial Court was that before the 
sheristadar signed the execution petitions for the 
plaintiff as his power-of-attorney holder, (which 
he was doing in all these cases) he was expected to 
satisfy himself that the petitions bear the court- 
fee stamps and thereby satisfy himself that the 
money already drawn by him for the same has 
been utilised. In support of this, two employees 
of the Estate p. ws. 1 and 7 were examined, but 
their evidence has been rejected by both the 
Courts below and therefore it mu3t be taken that 
it was not proved that this wag one of the duties 
of the sheristadar. The only other evidence of the 
duties of the sheristadar is furnished by Ex 135/A 
dated 15th February 1923. It is the proceedings 
issued by the then Dewan stating that the duty 
of supervising the accounts branch and the suits 
branch of the TIuzur Office i3 cast upon the sheris- 
tadar who will be solely responsible to the Dewan 
for the ellecient working of the Huzur Office. It 
is not disputed that the work relating to the exe¬ 
cution of decrees is part of the work of the suits 
branch. There is no evidence to show that this 
work has ceased to be part of the duties of the 
sheristadar since 1953 until the relevant period, 


namely, 1937-38. The Bheristadar himself as 
D. W. 2 admits that it wa3 the duty cf the 
sheristadar to exercise general supervision of 
all the departments in the office, but ha says he 
is responsible for the Treasury Department 
meaning thereby that his personal responsibility 
is confined to the Treasury Department, be¬ 
cause he was the ex officio Treasury Officer. 
He says later in his evidence that as sheristadar, 
it was not part of his duty to supervise the work 
of the suits section including rent decree execu¬ 
tion although it waa under his general supervi¬ 
sion and he says that no previous sheristadar 
used to supervise the work of the suits section 
including rent decree execution. 

[4] It is obvious that in view of proceedings 
(Ex. 185 /a) dated 15th February 1923, and his 
own admission that the general supervision of 
the office was part of his duty he cannot absolve 
himself by the plea that his predecessors were 
not exercising supervision over the suits branch 
and that he was not also expected to do the 
same. The schedules to the plaints in these 
suits show that a substantial amount amounting 
to over R3. 2000 has been misappropriated by 
the concerned clerks over a period of an year 
and odd. The decree amounts for which these 
executions were intended must be considerable. 
The contingent bills which passed through him 
to the Dewan bear the certificate of the concern¬ 
ed clerk that the amounts have been actually 
spent. It was therefore his clear duty to satisfy 
himself by some kind of check or inspection that 
there was no gross abuse. It would be a very 
difficult situation for a person in the position of 
the plaintiff, if one of his ministerial officers 
could escape responsibility by saying that his 
supervision wa3 meant to be nothing more than 
a mere nominal formality. There can be there¬ 
fore no doubt that the sheristadar in this case 
was guilty of negligence. The question however 
still is, whether his negligence in the circums¬ 
tances of this case, can be taken to be the direct 
cause of the Ios3 occasioned to the plaintiff by 
the misappropriation of the clerks. In Halsbury 
Laws of England (sdn. 2, vol, 23) para. 843 , 
the position is summed up as follows 1 

“Although a plaintiff may ha able to trace even a 
consequential connection between an injury he ha3 suf¬ 
fered and the negligent act or omission of another the 
law does not necessarily attach liability to the person 
who has been negligent. Liability only attaches to 
negligence which is either the sole effective cause of 
the injury complained cf, or Is bo connected with it as 
to be a cause materially contributing thereto. In other 
words, the plaintiff must prove both that the defendant 
was negligent and that hia negligence caused or 
materially contributed to the accident. Too injury 
must be capable of being traced as an effect to the 
negligent - act or omission. The guiding principle is 
that a person is liable for all the consequences which 
in fact directly flow from his negligence,” 
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[5] In applying thia principle, ifc is necessary 
to distinguish between the cases where the per¬ 
son negligent, stands in no relation to the 
person affected by the negligence and the case 
of the person standing in kind of fidu¬ 
ciary relation to each other as principal and 
agent in the way in which the present plaintiff 
and hi3 sheristadar are related. Sections 211 
and 2i2, Contract Act,relating to the duty of an 
agent to the principal has to be borne in mind in 
judging whether or not the loss occasioned by 
misappropriation cannot reasonably be said to 
be the direst consequences of the admitted lack 
of any supervision. In this connection the case 
in A.G. Aluukherjiv. Municipal Board, Benares, 

A. I. R. (ll) 1924 ALL. 467: 46 ALL. 176, is very 

instructive. The question in that case was about 
the responsibility of the Executive Officer of a 
Municipal Board for the defalcation of his 
subordinates. The Court came to the conclusion 
that the Secretary had no direct hand in the 
misappropriations, but was guilty of negligence. 
The learned Judges stated as follows: 

“The cardinal point to our minds is his (Secretary’s) 
responsibility for the entries in the daily cash book. 
It was oertainly never intended that the signature of 
the ^Executive Officer appearing at the close of each 
day’s entries in this cash book should be a mere 
formality. The Municipal Board relied upon these res¬ 
ponsible officers exercising a real aod effective super¬ 
vision over the preparation of thi 3 most important 
register. This fact was emphasised in the rules and 
regulations laid down for the guidance of these officials 
. . . Where it can be shown that a loss sustained by 
the principal is directly traceable to disregard on the 
the part of the agent of directions issued to him re¬ 
garding the conduct of business, even though such 
disregard may have been due to nothing worse than 
negligence, or over-coofidence in the honesty of others, 
such misconduct on the part of an agent is clearly 
aotionable.” 

Later in the judgment with reference to the 
contention that if the Executive Officer had 
been diligent in the discharge of his duties, the 
defalcations committed would either have been 
impossible or would have been immediately 
detected, or at any rate that the defalcation 
would have been detected after some reasonable 
time and that all defalcations thereafter must 
be taken to be the direct consequences of the 
negligence, the learned Judges, while rejecting 
the earlier portion of this argument pointed out 
that so far as the later portion of the argument 
was concerned, the difficulty was to fix any one 
definite date from which that argument could 
be given effect to, and they added as follows : 

“We are gravely coneoious of the responsibility 
which attaches to us in determining this issue, in view 
of the large number of Government officials, employees 
of railways, of corporations, of business coaeerns of all 
sorts, on whom it has beea laid frequently, as a part 
only of multifarious duties to bear the responsi . * ty 
of oheoking and certifying to the correctness of 
accounts, the actual maintenance of whioh is neces¬ 


sarily on the shoulders of lower paid subordinates. We 
can certainly commit ourselves to no conclusions which 
would reduce the responsibility of inch superior Gov¬ 
ernment servants or other officials to a mere farce. 
On the other hand we feel that a too stringent insis¬ 
tence upon their responsibility in the matter of 
observance of all rules and regulations laid down for 
their guidance might result in making it practically 
impoaible for some of them to carry on the work laid 
upon their shoulders.” 

Having thus expressed themselves, the learned 
Judges in that case limited the responsibility 
of the Executive Officer to those items where 
the evidence affected him with personal notice 
of the arrival of a remittance, the embezzle¬ 
ment of which he failed to prevent, and where 
in their opinion, the embezzlement would have 
been prevented by the most ordinary and casual 
scrutiny of the entries in the accounts. If I 
may say so with respect, I entirely agree with 
the principles and standards laid down in this 
ruling. 

[6] The difficulty however in the way of the 
plaintiff in this case is that apart from the duty 
of general supervision, there is no specific code 
of rules regulating the duties of the sheristadar 
We have also not been shown that in respect of 
any speoific item, the misappropriation was 
reasonably likely to have come to the notice of 
the sheristadar if some kind of check or super¬ 
vision was actually made and what if any such 
check or supervision should have been. In order 
to draw our attention to any specific item such 
such as double payments or the like whioh might 
have been easily prevented by a casual check, we 
gave opportunity to the appellant’s counsel 
after the conclusion of the hearing by re-posting 
the case to 30th November 1948 and 7th Feb¬ 
ruary 1949, but we have not been shown any 
instance where a casual oheck by the sherista¬ 
dar would have led to the disclosure of any 
specifio item of misappropriation. While there¬ 
fore the defendant — sheristadar mu=t be pro¬ 
nounced to be guilty of neghgenoe and derelio 
tion of duty, we are unable to differ from the 
view taken by the learned District Judge that 
the direot connection between the negligence 
and all or any of the items of misappropriation 
has not been established. It therefore follows 
that the plaintiff's suit must fail on the merits. 

[ 7 ] Coming next to tbe question of limita¬ 
tion, i3 not now disputed before u3 that the 
proper Article that is applicable in this case is 
Art. 90, Limitation Act. Under that Article the 
starting point for limitation is the date when 
the neglect or misoonduct becomes known to 
the plaintiff. In this case, as already stated the 
inquiry by the Dewan into the defalcation 
started on an annonymous information in or 
about August 1938. On that there was investi¬ 
gation and as a result of that investigation and 
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inquiry (as appears from the proceedings of the 
Dewan datad 30th Maroh 1939, marked as 
Ext. 41/a) a charge dated 5th December 1938 
was framed as against this defendant and also 
individually as against the other employees. On 
receipt of the various explanations the Dawan 
drew up hia proceedings and passed orders as 
against the various employees including the 
sheristadar on 30th March 1939. It would ap¬ 
pear, however, that the various employees were 
actually removed from service on 13th Decem¬ 
ber 1938 that is almost immediately after the 
charges were framed. The contention for the 
plaintiff-appellant is that th# cause of action for 
the suit arose on 13th December 1938, when the 
sheristadar was removed from service. Both 
the Courts below have held that the plaintiff 
mast be held to have knowledge of the acts 
conetituting neglect on the part of the sherista¬ 
dar at the latest by 5th December 1938, when a 

.j ^ s wa3 given to him and that the 

dismissal does not furnish the starting point of 
the limitation. It ia urged for the plaintiff-ap¬ 
pellant that the charge at the moat discloses 
only what may be called a "tentative” know- 
ladge on the part of the plaintiff about the 
negligence of the defendant and that when he 
framed the charge against him and gave him 
an opportunity for explanation, it would not bs 
reasonable to fix the plaintiff with final and 
definite knowledge of his negligence, because it 
may be that be may come to a different con- 
elusion after seeing the explanation of the 
defendant. It is urged that to hold otherwise 
and to lay down that if a prinsipal, coming to 
be appraised of the agent’s misconduct framed 
a oharge and gives him an opportunity for 
explanation and waits to finally make up his 
mmd after considering the explanation, he 
would do so at the peril of limitation running 
against him for any civil remedy that he may 
ultimately have against his agent for such mis. 
condnot, would be to penalise a fair-minded 
investigation of the charge. While there is 
considerable force in this contention, thare is no 
scope for any suoh view on the facts of this 

case. T he charge ( EX . e) dated 5th Dscember 

1938 is as follows : 

rntriw? s l0rk ,h' V ' Venkata sam of this office who was 

from time to time for filing 
j. P 3 , batlas etc., in Chie.oole Rent Court mia- 
uppropnated about Ra. 2,700 during the last Two 

"The Bheriatadar, Mr. K. Hanumantharao who haa 
boon i sailing the amounts from time to time .hm m 

explain why ho did not exercise sufficient auperviMon 

entniqtfld 66 ®J? g tl ? at lar 6 e amounts were being 

entrusted to him. Lie should also explain how be 

issued some amounts on bills prepared on loos, sheets 

of papers and at times issued amounts for filing E p 3 

without eve* signing E. Ps., as an authorised agent': 


He should also explain how he issued certain amounts 
without even ligning in* the bill book and at times 
issued the amounts on th. authority of tbe Court Clerk 
himsolf, without the attestation of the suits Head- 
Clerk or execution Clerk regarding the correctness of 
the amount olaimed.” 

[ 8 ] As already stated it is clear from the 
proceedings of the Dewan (Ex. 4i/A) that this 
charge was framed after investigation and in- 
quiry and it is therefore reasonably clear in 
this case that the plaintiff or hi 3 Dewan had 
previous full knowledge of all the facts stated 
in the charge That it was not tentative is clear 
from the fact that the defendant was removed 
from the service on 13th December 1938, that is 
within a few days after the charge was framed 
against him and long before the final proceed¬ 
ings on the eba-ge were passed on 30th March 
1939. Therefore the plaintiff or his Dewan had 
sufficient knowledge of the facts prior to 13th 
December 1938, that is, at the latest on 5 th 
December 19J8, which made them to remove 
the defendant from service. They therefore 
cannot turn round and say that the knowledge 
which is clear from the wording of the charge 
relating to the facts constituting the miscon¬ 
duct of the defendant and which was the re¬ 
sult of precedent investigation and inquiry was 
only tentative. In this connection it is useful 
to refer to the case in Anamalai Chettiar v. 
N - Gaicasjee , a. I. R. (25) 1938 Rang. 253 • 
(1933 Rang L. R. 457 F. B.) and Janki Koer 
v. Mahabir Prasad A. I. R. (i) 1914 Ca i 
888 : (25 1 . O. 706), which lay down the princi¬ 
ple that the knowledge contemplated in Art. 90 
is knowledge of the acts constituting the neg¬ 
lect and not knowledge of the legal conse 
quences of such facts. I have no doubt therefore 
on the facts of this case that the plaintiff 
muss be imputed with the knowledge of the 
facts constituting the negligence of the defen¬ 
dant by 5 th December 1938. The suits are all 
therefore also accordingly time-barred. 

[9] 1 he dismissal of the suits consequently 
by the Courts below is correct and the second 
appeals must accordingly be dismissed with 
costs. The respondent will get the consolidated 

fee of rs. 100 only in respect of the entire 
batch of second appeals. 

[ 10 ] Narasimham J_I agree. 

VRB * _ Appeals dismissed. 

A. I. R. (37) 1950 Orissa 245 [C. N. 47 .] 

Ray C. J. 

Hadibandhu Misra—Petitioner v. King 

Criminal Revo. No. 321 of 1948. D/-8th Ammet 

c »““ 

Criminal P C. (1898), S. 256 _ Remaining wit 
nesses _ Witnesses whose names were nft dl s I 
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closed before charge — Right of prosecution to 
examine, 

There is no justification for limiting the words 
“ remaining witnesses ” in S. 256 to those who were 
in the list of witnesses who could have been examined 
by the prosecution in the first instance, but were not 
actually examined under S. 252. Section 256 clearly 
enables the Crown (Prosecution) to examine witnesses 
who had not been examined, or whose names had net 
been disclosed before the charge was framed: A. I. R. 
(32) 1945 Lah. 201 (F. B.), Dissent A. I. R. (29) 
1942 Bom. 214, Approved. [Para 8] 

Annotation: (’49-Com.) Criminal P. C., S. 256 N. 9. 

(b) Criminal P. C. (1898), S. 252 (2)—Duty under 
sub*s. (2). 

The filing cf a list of witnesses either in the charge- 
sheet'filed by the investigating officer (or by the com¬ 
plainant) would not relieve the Magistrate of the duty 
cast upon him by sub*s. (2) of S. 252. It is a duty 
of the Magistrate which must be performed in all it 3 
essentialities. Such a duty he can be relieved of only 
when either the complainant or the public prosecutor 
has intimated to the Magistrate that he has closed the 
prosecution case. The mere filing of a list of witnesses 
will not do. [Para 13] 

Annotation: (’49-Com) Criminal P. C., S. 252 N. 7. 

M, S. Rao — for Petitioner. 

B. K. Pal and Government Advocate— for the King. 

Order.—The petition is by the complainant. 
He feels aggrieved by the order of the trying 
Magistrate (Shri S. S. Roy) refusing to examine 
some more witnesses for the prosecution at the 
stage of the trial where S. 256, Criminal P. C., 
came into operation. 

[2] The facts are that after a long and che¬ 
quered career, the criminal case started by the 
petitioner, came to the file of Sri S. S. Roy for 
disposal. On the date, he received the file, he 
asked the complainant (petitioner) to produce 
his witnesses on the following date, on the eaid 
date, that is 19th August 1948, the complainant 
could not be present in Court and an application 
for excusing his absence was filed. At his in¬ 
stance, the case was adjourned, but the com¬ 
plainant was required to file a list of witnesses 
within two days. Thereupon, three witnesses 
were summoned for the prosecution and were 
present in Court on the next date. They were 
examined and (partially) cross-examined before 
the charge was framed. After charge, they were 
further cross-examined and dischaged. The ac¬ 
cused was asked to plead. Ha pleaded not guilty 
and claimed trial. He was asked to produce his 
witnesses on the next date. On that very day, 
prosecution asked for leave to summon some 
more witnesses. This was disallowed with the 
following observations of the Magistrate : 

“The case was transferred to my file on 17th July 
1948, and the complainant was asked to produce his 
witnesses on the next date, i. e., 19th August 1948, on 
which the complainant did not turn up and he was 
asked to file a list of witnesses without fail within two 
days, which the complainant has not complied with 
till now and instead filed a petition to summon three 
witnesses all of whom have been already examined and 
cross-examined and the accused examined. Just before 


fixing up a date for defence the complainant files a 
petition to examine some more witnesses. In view of 
the faot stated above the petition is rejected.” 

[3] This order of the learned Magistrate is 
the subject-matter of attack in this revision. It 
is claimed by the learned Government Advo¬ 
cate that the Magistrate could not, without 
violating the provisions, which are as manda¬ 
tory as anything can be, of the Criminal 
Procedure Code, allow the prosecution an 
opportunity to call more witnesses. He relie3 
very strongly upon a Pull Bench decision of the 
Lahore High Court in the case of Ileman Ram 

v. Emperor , A. I. R. (32) 1945 Lah. 201 : (47 
Cr. L. J. 143 F. B.) ( which lays down as empha¬ 
tically as it can that considering the scheme of 
the code, the words “remaining witnesses”, occur- 
ring in 8. 256, should mean those witnesses who 
have been named by the complainant or any 
public servant in charge of the prosecution case 
under sub-s- (a) of S. 252. This conclusion, accor¬ 
ding to their Lordships, owes itself to three 
considerations: (l) That the words "the evidence 
of any remaining witnesses, for the prosecution, 
shall next be fcakon etc.” were introduced into 
S. 256 of the Code of 1898 as consequential to 
the amendment of s. 254 of the said Code by 
insertion of the words "or at any previous stage 
of the case”. Under the next preceding Code of 
1892, charge oould be framed only when such 
evidence and examination have been taken 
and made, (ii) That any other interpretation 
would irreparably prejudice the accused in his 
defence enabling, as it would, new and fresh 
evidence to be sprung upon him, and (iii) That 
the accused should lose the advantage of making 
such statements as he pleases after hearing the 
exmination of all the witnesses the prosecution 
has to examine. 

[l] The necessary research for pragmatic 
treatment of the subjeot adopted by the Lahore 
High Court should be carried a little further in 
order to reach a more convincing result, particu¬ 
larly so, as it has given a contrary indication to 
what would result from giving a full plain 
grammatical meaning to the words “any re¬ 
maining witnesses shall next be taken up.” The 
words “any remaining witnesses” are very 
wide, but it is sought to be limited to these only 
that have been named under s. 252 (2) but not 
examined so far. My first objection to this 
construction is that if it were bo intended, the 
words “the remaining witnesses” instead of 
"any remaining witnesses” should have been 
used. It cannot be presumed or pre-supposed 
that the draftsman should commit a grammati¬ 
cal mistake such as that unless he had an inten¬ 
tion to convey a wider meaning. Witnesses for 
the proaeoution would be those that are acquain- 
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ted with the facts of the prosecution case and 
are able to give evidence for it. Of them such 
as have not been examined till then shall neces¬ 
sarily be ‘‘remaining witnesses’* The object of 
using "any” instead of "the” is to widen rather 
than to limit the meaning of the words that 
follow. 

[5] I shall now address myself to a historical 
retrospect of the legislation on the subject. The 
Oode, previous to that of 1872, could not be 
made available to me. I shall, therefore, start with 
that Oode. In that Code, 3s. 190,191,192,193 and 
194 and 213 to 221 (both inclusive) prescribe the 
procedure for trial of warrant cases. Of them, 
Ss. 192 and 193 are of general character empower 
ing the Magistrate to summon and examine any 
witness at any stage of a proceeding, whose 
evidence, he considers essential to the enquiry 
or trial and ancillary to examine the accused 
from time to time without previous warning. 
Bection 194 relates to adjournment of inquiries 
and trials. Sections 190 and 191 correspond 
approximately to s. 252 though with some 
significant difference in their respective texts. 
Section 190 enjoins upon the Magistrate to exa¬ 
mine the oomplainant and 

“of euoh persona as are stated to have knowledge 
of the facts which form the subject-matter of accusation 
and the attendant circumstances.” 

The next section, in chronological order, is s. 215 
and it deals with discharge. Explanation HI of 
the section prohibits such an order until the 
evidence of witnesses named for the prosecution 
has been taken. It may be noted that the word 
'named* in the explanation refers to the faots of 
naming of witnesses for the prosecution whioh 
must be either by the complainant or by any 
proseouting officer. This envisages s. 252 (2) of 
the Oode of 1898 which is but a reproduction of 
8. 962 of the 1872 Code. Seotion 216 deals with 
framing of charge. This more or less corres¬ 
ponds to S. 254 of the Codes of 1882 and 1898 (the 
present one). It did not, as it stood till the 
amending s. 16 of Act XI [ll] of 1874, indicate 
at what stage of the taking of proseoution evi¬ 
dence it oould be framed. That it could be 
framed before examining all the prosecution 
witnesses could not be doubted. The section 
opens with the words “if the Magistrate finds 
that the offence is apparently proved” this 
might happen according to the Magistrate, 
before the taking of entire prosecution evidence* 
or might not happen at all till after it—in the 
latter case, the accused had to be discharged 
under s. 216 of the Code. Explanation hi, 
already referred to, was added to the section in 
1874. The framer of the latter Act gave the 
following explanation of the necessity for the 
addition: 
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“When the complainant hag been examined and a 
prima facie case established against the accused, 
there seems no reason why the Magistrate should not 
frame the charge without waiting for all the witnesses 
for the proseoution to be examined.” (see commentaries 
by H. T. Prinsep on the Code of Criminal Procedure 
Acts, X [10] of 1872 and XI [11] of 1874 Fifth Edi¬ 
tion, 1875, page 190.)” 

The same notable commentator, in hi3 commen¬ 
tary of 1875 in connexion with its effect on the 
accused's defence, observes at page 190, in the 
following words. 

“It is impossible to predict the exact effect of tbi3 
alteration of the law on trials of warrant cases, to 
whioh it alone applies. Under Ss. 217, 218, the accused 
persons 13 required to enter up on his defence a3 soon 
as the charge baa been framed, read and explained to 
him, it would be obviously unfair to the accused to 
place him at this disadvantage of exposing his defence 
before the evidence for the prosecution has been closed 
or been eent in by the police. The Code nowhere re¬ 
quires that all the witnesses for the prosecution shall be 
examined, unless the Magistrate contemplates to dis¬ 
charge the accused (S. 215. Expln. Ill), and S. 362 
empowers the Magistrate to summon snch of theso 
persons as he thinks necessary.” 

[6] The clear position under the Code, read 
with or without the amendment of 1872, already 
referred to, was that a Magistrate could frame 
a charge as soon as he thought it was apparently 
proved or, in the words of later Codes, 
that the evidence gave grounds for presuming 
that the accused had committed an offence. At 
the next stage, the accused was called upon to 
plead and enter upon defence in course of which 
he could recall and cross-examine the prosecu¬ 
tion witnesses. It is not clear whether he should 
cross examine the prosecution witnesses before 
or after examination of his own witnesses. How¬ 
ever, there was no express provision entitling 
the proseoution to examine his remaining wit¬ 
nesses but the prosecution’s right to do so was 
considered inherent in the scheme of the Act. I 
shall hero quote a passage from an unreported 
judgment of the Madras High Court ( 12 th 

September 1864, 18th December 1864). 

“It is unnecessary for Magistrate to examine more 
witnesses than are sufficient to convince him of the 
truth of the charge and in that view he is competent 
under S. 342 to put questions to accused. The answers 
given to these questions if any are given will generally 
have at great effect as to the witnesses necessary to be 
examined on the part of the prosecution , and if after 

the complainant has been examined questions put to the 

accused elicit answers which leave no doubt as to the 
commission of the offence, there seems to be no reason 
why the Magistrate should not then frame the charge 
and call upon the accused to plead. ' 

Emphasis is upon the underlined (here italicised) 
portions of the above quotation. The provision 
that would, in such cases, empower the Magis¬ 
trate to summon and examine the "remaining 
prosecution witnesses” would necessarily be the 
general provision contained in S. 351 and the 
specific provision applicable to warrant case 
trials contained in 8 . 192 of the Oode. But 
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nothing in these provisions could prevent the 
Magistrate from examining the said remaining 
prosecution witnesses, after the accused exposed 
and entered upon his defence altogether. 

[7] The Code of 1872 was succeeded by that 
of 1882 . This latter Code was completely re¬ 
drafted but there was hardly any change in the 
scheme thereof in the procedure of warrant 
cases trials chap, xxi, (Ss. 261 and 253) relates 
the procedure. Section 252 which reads: 

“When the accused appears or is brought before a 
Magistrate, such Magistrate shall proceed to hear the 
complainant (If any), and take all such evidence as 
may be produoed in support of the prosecution. 

The Magistrate shall ascertain, from the complainant 
or o'herwise, the names of any persons likely to be 
acquainted with the facta of the case and to be able to 
give evidence of the prosecution and 6hall sammon to 
give evidence before himself suoh of them as he thinks 
necessary.” 

replaces as nearly as may be 89.190 and 362 (para 
I) of the preceding Code with slight variation in 
thehnguage. According to it, the Magistrate shall 
examine the witnesses produced by the prosecu¬ 
tion, such of them as are stated to have know¬ 
ledge of the facts and circumstances relevant to 
the prosecution case before the accused. It may 
be urged that there is room for a contention 
that under 8. 190 the Magistrate was bound to 
take all evidence either produoed or named by 
the prosecution. But I have already shown that 
under those sections read with s. 216, the 
Magistrate could frame a charge before exhaust¬ 
ing examination of all the witnesses for the 
prosecution. In this connexion, 8. 254 needs 
examination. The section reads: (Code of 1892). 

‘‘If when such evidence and examination have been 
taken and made, the Magistrate is of opinion that 
there is ground for presuming that the accused has 
committed an offence triable under this chapter, which 
such Magistrate is competent to try, and which, in his 
opinion, could be adequately punished by him, he shall 
frame in writing a oharge against the accused.” 

Emphasis is upon the words such evidence 
“suoh evidence” must, in my view, not mean ‘‘all 
the evidence.” This appears from the difference 
in language of the next preceding 8. 253. It 
relates to discharge of accused and it has pres¬ 
cribed therein that if upon taking all the evi¬ 
dence referred to in 8. 252 and examining, if 
necessary, the accused, the Magistrate finds no 
case against the accused, he will discharge him. 

I will contrast the words ‘‘all the evidence” in 
this section with “such evidence” in S. 254. 
Such evidence cannot have reference to “evi¬ 
dence” referred to in s 253. “Such evidence” 
necessarily, therefore, must mean “such evidence 
as may be produced in support of the prosecu¬ 
tion referred to in s. 252.” And in a more 
extended sense may include 

“the evidence of such of the persons named as persons 
likely to be acquainted with the fects of the case and 


to be able to give evidence for the proseoution as the 
Magistrate thinks necessary to summon.” 

The net result is that 8. 254 contemplates a 
case of framing the charge before exhausting 
examination of all the prosecution witnesses 
either produced or named. The remaining wit¬ 
nesses as named but not summoned may have 
to be examined if need be after the accused 
produces and enters upon his defence. As a 
part of making out his defence, he could under 
8. 256 recall and cross-examine the prosecution 
witnesses. This is the result of the combined 
operation of 8s. 256 and 267. Here too, the 
accused is at a disadvantage that after he ex¬ 
poses his defence and enters upon it, the prose¬ 
cution can examine further witnesses. This 
could be achieved by invoking the Court’s power 
under S. 540 which consists of two parts first 
discretionary and the second obligatory with the 
Magistrate. The point that I am driving at is 
that in all the previous Codes, the Magistrate's 
power to frame the charge before examining all 
the prosecution witnesses and his power and the 
prosecution’s right to examine the rest of the 
witnesses after the accused enters upon his 
defence had been provided for. The object of 
the amendment in the Code of 1898, therefore, 
was neither to confer any new power upon the 
Magistrate by inserting the words ‘or at any 
previous stage of the case* in S. 254 nor to give 
the prosecution any fresh right to examine the 
remainder of his witnesses by insertion, in the 
text of B. 256, of “the evidence of any remain¬ 
ing witnesses for the prosecution shall next be 
taken.” If any improvement was either aimed 
at or achieved by the amendment of 8. 264, it 
was this that unlike under the previous Code, 
the Magistrate could frame a charge after 
merely examining the complainant and before 
examining any of the witnesses either produced 
or named by him which latter he was bound to 
do under the Code of 1882. This change, how¬ 
ever, does not affect the position that we are 
considering. Section 256, however, relieves the 
accused from the most embarrassing and damag¬ 
ing situation of his having had to disolose his 
defence before the prosecution exhausts exami¬ 
nation of all its witnesses. That the prosecution 
ought to have the right to adduce some evidence 
after the aocused claims to be tried is nothing 
but a square deal to the proseoution without 
any corresponding disadvantage to the accused. 

It has been observed by Munir J. in the Lahore 
Full Bench case Heman Ram v. Empepor , 

A. I. R. (32) 1945 Lah. 101 : (47 Cr. Ii. J. 143 
F.B.) that the accused may be embarrassed to 
make a statement as to his defence before the 
close of the prosecution but this does not 
necessarily arise in all* cases and in all 
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eventualities. He is simply either to refuge to 
plead or not to plead or claim to be tried and to 
state whether he should cross-examine and if so 
*?hich of the witnesses for the prosecution whose 
evidence hag been taken. This process would not 
involve him in any exposure of his defence. The 
Legislature safeguards bis interest by compul¬ 
sory olo3ure of the prosecution case whether the 
prosecution wishes it or not before the accused 
is called upon to enter upon bis defence and 
produce his evidence. The Legislature has also 
recurei for the benefit of the accused that after 
all the prosecution witnesses are examined and 
cross-examined he shall be examined undfr 
S. 842 of the Coda in relation to circumstances 
that appear against him. For these reasons, with 
my utmost deference to the decision of the Lahore 

Full Bsnch I cannot persuade myself to be in 
acoord with it. 

f8j I shall next refer to certain decisions 
which support the view that I have taken. In 
the case o? Emperor v. Nagindas Naroltamdas , 

A. I. R. (29)1942 B)m. 2U : (43 Or. L. J. 761), 

Sir John Beaumont C. J. (as he then wa^) held 

that the learned Sessions Judge was wrong in 
thinking 

“that remaining witnesses means (in S. 256) those who 

!ex&mI n l h h ik' ° f witnes303 wll ° could have been 
^examined by the p-oseoution in the first instance but 

;were not actually examined under 87252. It seems 

j to “ e there is no justification for limiting the 

SlheCriwn f a * ""'V \ hiDk thit S - 236 clearl * cables 

the Crown (prosecution) to examine witnesses who had 
not boen examined ° r whoso names had not been d s 
clo.ed before the charge wag framed.” 

I am entirely in accord with great respect with 
this view. 

[91 In the case of Crown Prosecutor, Maims 
v. G. 1 . liamanujulu Naidu,, a. r. r. ( 31 ) 19u 

MaL i69 : (i5 cr. l j. 401) Ilorwill J. 0 f Mad¬ 
ras High Court having had to interpret s 25 c 
observes as follows: ’ 

One oannot presume that because the Magistrate has 
fra tied a charge, that all tha prosecution evidence ha 
esn taken. i he expre-Fion ‘remaining witnesses for 
the prosecution’in S. 256 (1) presumably moons the 
remaining witnesses that the prosecution wishes m 

( 10 ) This is the interpretation given to this ex¬ 
pression by Chandavarkar J.in Emperory .Percy 
Ilenery Bur", 11 Bom. L. n. 1153: (4 i o. 268:10 
<-r. Ij. J-530>. an opm.on with which I respactfullv 
agres. It seems to me the general rule of law and 
equity is that the accused (prosecution?) is at 
liberty to examine whomsoever it pleases until 
the prosecution case has been closed...the prose, 
cut,on ,s no closed until the defence begins. 

p 11 In tbe case of Hansraj Uarajiwan v. 
Emperor, a. i. b. (27) 1940 Nag. 390 ■ (49 Cr 

L. j. 208), Gruer J. held ■ ' " Cr ’ 

\° mC lhal if Wit0053e? accepted 

Ion ^Petent for the prosecution atauy 
Orissa/32 it 33 J 
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stage before the point for further examination under 
S, 253 arrives, even if that stage la after charge, they 
come under the category of ‘any remaining witnesses.* 
I, therefore, perfer tbe Bombay ruling on the point.” 

[ 12 ] In the oa3e of Emperor v. Percy 
Uenery Burn, 10 Cr L.J. 530:(4 I.c. 263: 11 Bom. 
L R. 1153), Chandavarkar J. observed at p. 531 : 

‘ They complained that contrary to liwthe Magis¬ 
trate had allowed the prosecution, after the charges had 
been framed against the accused and they had made 
statements, to examine fresh witnesses, who had not 
bden named originally and summoned a 9 required by 
cl. 2 of S 252, Criminal P. C. This procedure, it was 
contended, was a direct violation of the terms of 
S. 256 of the Code, which provides that after the 
charge lias been framed and the accused ha 3 pleaded 
not guilty ! tha evidence of any remaining witnesses for 
the prosecution shall next be tiken,’ According to the 
learned counsel, 'any remaining witnesses’ must refer 
only to those who a3 required by S. 252, cl. 2 hava 
been named by th3 oomplainant and summoned by the 
Magistrate before tbe framing of the charge. 1 do not 
think that the expression in question is necessarily limit¬ 
ed to those witnesses. It i9 wide enough to include any 
witness, who according to the prosecution, is able to 
support its case, though he has not been summoned 
provided of courte that ho is not sprung upon tbe 
defence all of a sudden and eutfneint opportunity is 

given to the latter ta prepare for the cross examination 
of the witness. 

[13] Evan assuming that tha view adopted 
by tha Pall Bench of the Lahore High Court is 
correot, this rule ha3 to be made absolute Their 
Lordships hive said that the filing of a list of 
witnesses either in the charge-sheet filed by the 
investigating officer (or by tha oomplainant) 
would not relieve the Magistrate of the duty 
cast upon him by sub-s. ( 2 ) of s. 252, Criminal 
P. C. It is a duty of the Magietrate which mu-t 
be performed in all its essentiality. Sich a duty 
according to the Pull Bench decision, he oan be 
relieved of only when either the complainant or 
the public prosecutor hag intimated to the 
Magistrate that he has closed the prosecution 
case, the mere filing of a Ii st 0 f witnesses will 
not. Tms eals us to consider whether the learn, 
ed Magistrate, in this case, has discharged the 
function assigned to him under sub e. ( 2 ) of 
S. 252. On his own abowing, the oomplaiuant has 
never told him the names of all peraons, ac- 
quainfei with the fact3 of the case. He, at that 
stage, probably in order to enable the Maffis 
trate to frame the charge, might have examined 
some of h,a witnesses knowing full well that he 
could ^f he liked, examine further witnesses 
alter their cross-examination after the framing 
of the charge was over. What the law require! 
is that it must be brought home to the com 
pWn or whosoever is in charge of the nroeecu- 

lon that he .3 required to disclose the names of all 

be LT“S' 1 ™ t0 l T' t0 b9 with 

don! ( L ’, ty ° f th6 has never been 

done in this case. Prom my experience at the 
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bar, I know it ia seldom performed by Magis¬ 
trates. They should please take note for the 
future. Under the circumstances giving the 
words “any remaining witnesses” the limited 
meaning which the learned Government Advocate 
contends for, the prosecution should still be en¬ 
titled to examine more witnesses. As observed 
by Chandavarkar J. the Magistrate was simply 
to see that nothing is sprung a3 a surprise upon 
the accused or nothing is done by way of pre¬ 
judicing him in his defence. I should allow this 
petition on the limited ground that the Magis¬ 
trate not having exercised his function under 
sub-s. (2) of s. 252, nor the complainant having 
ever bsen told by the Magistrate to disclose the 
names of all his witnesses nor having it been 
intimated by the complainant that he closed the 
prosecution case, it would be denying justice to 
the complainant not to allow him to examine 
further witnesses whom he wants to examine 
being persons acquainted with the facts of the 
case. In my opinion, however, if the prosecution 
discovers a fresh witness or witnesses competent 
to depose but not cited earlier, it will have the 
right to examine before the accused enters upon 
his defence. Mr. Pal, who followed the learned 
Government Advocate, as representing the pri¬ 
vate party (the accused) urges that to allow the 
prosecution an opportunity to examine fresh 
witnesses will affect him injuriously with regard 
to hia right of cross-examination. What he 
means to say is that had the new witnesses 
sought to be examined been examined along 
with the proseoution witnesses already examin¬ 
ed, he should have cross-examined them in the 
light of the former and should have got an 
opportunity of confronting them with varying 
statements of several witnesses on a common 


topic. This prejudice, however, can be easily 
avoided by directing the Magistrate to give 
him every facility in order to relieve him of 
those disadvantages after he finishes oross-exa- 
mining the new witnesses examined by the pro¬ 
secution to recall the prosecution witnesses 
already cross-examined and discharged for the 
purpose of further cross-examination. This would 
remove the only grievance that the accused can 
make out of it. In consideration of what I have 
said above, I would hold that the Magistrate is 
wrong in disallowing the complainant to exa¬ 
mine further witnesses, He should now proceed 
from that stage and summon witnesses named 
by the complainant and allow them to be exa¬ 
mined and cross examined. He should allow the 
accused to further cross-examine the former 
witnesses if they so like. 

[14] I should, therefore, allow this petition 
and make the rule absolute. 


V.B.B. 


Petition allowed . 
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Alli Babi and others —Appellants v. Kri¬ 
shna Sahu and others — Respondents . 


A. F. 0. D. No. 16 of 1944, D/- 27-4-1950, from 
decision of Sub-J., Berhampur, D/- 13 5 1944. 

(a) Tenancy Laws — Madras Estates Land Act" 
(I [l] of 1908), S. 3(15) and Explanation—Occupa¬ 
tion — Meaning of —Tenants executing muchalika 
denying tenancy — Tenants, if in occupation. 

Wbat S.3 (15) of the Act contemplates is oooupatlou 
and not mere possession. Occupation should be actual 
and cannot be constructive or derivative. [Para 5] 

Three Mahomedan brothers A, B and C based their 
title to the land in suit under the Estates Land Act. B 
and C who bad executed a muchalika expressly repu¬ 
diated their tenanoy under the landlord and deposed 
that they were never in possession of the suit land. 
The third brother A claimed title by reason of adverse 
possession and never set up in the plaint any title: 
under the Act ! 

Held, that the brothers never purported to act or 
claim on behalf of a body of shareholders or on behalf 
of a joint family and that there was no occupation by 
them within the section. [Paras 5 and 6j 


(b) Tenancy Laws— Madras Estates Land Act 
(I [1] of 1908), S. 6—“Admitted to possession”— 
Meaning of — Forcible induction, if admission. 

‘Admitted to possession’ can only mean an induotioQ' 
by consent or contract between the parties. A person, 
cannot be forcibly inducted upon land by a landholder, 

nor can such an act be characterized as 'admission. 

[Para (J 

(c) Limitatio* Act (1908), Art. 144 - Adverse 
possession — Mahomadan family — Possession Oi 
one member, if on behalf of all. 

It oannot be assumed as a matter law or as a matter 
of faot that possession of one member of a Mahomedan 
family is the possession of all its members. [Para 14] 

Annotation : (’42-Com.) Limitation Act, Arts. 142 
and 144, N. 35. 


(d) Limitation Act (1908), Art. 144 — Permissive , 
possession — Compromise decree — Admission o ; 
plaintiff’s title. 

Where there has been a compromise decree ana 
admission of title of the plaintiff and acceptance of the 
character of permissive possession of the defendant, it 
is obvious that adverseness of possession is terminated 
and that the continuance of the possession after the 

decree is 'prima facie only permissive. V* a i 
Annotation : (’42 Com.) Limitation Act, Arts. 

and 144. N. fi6. 


(e) Tenancy Laws — Madras Estates Land Act 
[1] of 1908), S. 6—Applicability — Section, it 

pplies to trespasser in possession. 

Section 6 does not apply to a mere trespasser m 
ossession. Where, therefore, a suit against a person is 
led by the landlord on the footing that he is a tres- 
asser, the fact that after the decree is passed such 
arson is permitted to continue in possession to realise 
10 crops that he had already raised cannot be con- 
;rued as an admission to ryoti possession, [rara aoj 
({) Tenancy Laws — Madras Estates Land Act 
[ [1] of 1908), S. 6 — Mustajar, if entitled to bene 

ts of section. . , , 

A Mustajar is not a person who can by virtue oim-^ 

Tustajari lease as suoh be treated as entitled to 

enefits of S. 6. C Para l7] 

(g) Tenancy Laws — Madras Estates Land Act 
f [1] of 1908), S. 6 — Demand of rent -Possessio 
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A demand for rent o&n only be used as an element 
from which implied tenancy can be deduced, but it Is 
not by itself enough to constitute tenancy. [Para 18] 

Where out of three persons from whom the rent was 
demanded, two denied that they ever had any posses¬ 
sion and the third repudiated that he was in any way 
bound by the lease and claimed to have been in 
independent possession hostilely to the landlord: 

Held, that the demand of rent did not constitute an 
admission to possession as a ryot. [Para 13] 

D. V . Rao —for Appellants. 

B. Dus, S. K. Ray and B. K . Pal —for Respondents. 

Panigrahi J.— The unsuccessful plaintiffs in 
the lower Court are the appellants in this appeal. 
They claimed the suit-lands measuring about 
139 bharanams in Asinipur, an inam village in 
Atfcagada Estate, by virtue of their long posses¬ 
sion and, in the alternative, claimed to have 
aoquired occupancy right in them under the pro¬ 
visions of the Madras Estates Land Act. It will 
be enough to state in broad outline the salient 
facts giving rise to this claim. One Mir Ashraff 
was admittedly the Jahagirdar of this village 
of Asinipur, within the limits of which the suit 
lands are situate. Fateh Mohammad was his 
sister’s son, to whom he gave his daughter, Ali 
Bibi in marriage. Plaintiff l is the widow of 
Fateh Mohammad, plaintiff 2 is his daughter 
and plaintiffs 3, 4 and 5 are his sons. Plain, 
tills 6, 7 and 8 are the legal representatives of 
plaintiff 3 who died daring the pendency of the 
suit. The plaintiffs alleged that the lands describ¬ 
ed in Sch. is of the plaint had boon given by the 
late Jahagirdar, over fifty years ago to his 
sister, and that they remained in possession of 
the same for this period. They also alleged that 
they occupied the suit-lands, described in Sob. a 
of the plaint, about thirty years prior to the 
date of tbe plaint and were in possession there¬ 
of till 1936 wh?n they were evicted by an order 
of the Sub-divisional Magistrate, Chatrapur, in a 
proceeding under S. 145, Criminal P. C.’ The 
plaintiffs further alleged to havo been admitted 
to possession of the suit lands under a registered 
muchalika dated 22 nd November 1928 (Ex. j.) 
executed by plaintiffs 4 and 5 in favour of 
defendant l and thereby to have acquired a 
rigut of occupanoy under the provisions of the 
Madras Estates Land Act. The contention of 
defendant l was that he purchased the suit-lands 
dcsonbod m Sch. c from the late Jagirdar Mir 
Ashraff by a registered sale deed dated 8th July 
1911 (Ex. D) and that he had been in possession of 

these lands through his tenants. He also alle*. 

ed that he never admitted the plaintiffs into 
possession of the suit-lands as raiyats. De'en- 
dant 1 filed a suit in the Court of the Subordi. 
nate Judge, Berhampur, in o. s. No. 41 of 1925 
against Fateh Mohammad and his sons, viz 
the present plaintiffs 3 to 5 , for ejectment and 
obtained a compromise decree on 3rd August 


1927 (Ex. E/ 4 ) whereby the plaintiffs agreed to 
surrender possession of the suit lands within 
15 days after Magh Purnima day of Fash 1837. 
This decree wa3 not executed, but defendant 1 
alleges that the plaintiffs surrendered possession 
in pursuance of the terms of the compromise. 
On 22nd November 1928 the plaintiffs 4 and 5 
executed Ex. j in favour of defendant 1 agree¬ 
ing to occupy the suit lands, besides some other 
lands in the village, for a term of two years. 
But it is said that the plaintiffs neither paid the 
stipulated rent nor did they vacate the lands 
after the expiry of the lease. It is further alleg¬ 
ed that when defendant 1 sent registered notices 
to plaintiffs 3 to 5 demanding rent for the 
preceding years (exs. 3, 3/a and 3/b) plaintiff 3 
disclaimed all knowledge of the muchalika and 
plaintiffs 4 and 5 replied that the lease deed was 
a nominal document and that they had not been 
put in possession of the lands in accordance 
with the terms of the lease. It is said that the 
lands were left fallow in 1935 and that in May 
1936 defendant 1 leased them out to four dif¬ 
ferent persons under four registered kabuliyats 
(Exs. x, x/l, x/2 and x/3 ). During the har¬ 
vest season of that year the plaintiffs cut and 
carried away the crop pertaining to those lands, 
which led to the institution of a criminal case 
of theft by Lakhano Goudo, one of the tenants 
of defendant 1 (under Ex. x/3) and to the ini¬ 
tiation of proceedings under S. 145 , Criminal P. C. 
by the Sub-divisional Magistrate, Chatrapur, as 
there was likelihood of a breach of the peace, 
who directed the eviction of tho plaintiffs from 
the lands as already stated above. 

[i] lhe learned Subordinate Judge who tried 
the suit found that the plaintiffs had failed to 
prove their title either by way of a grant or 
thronga long possession. Ho also found that 
p aintiffs 3 to 5 entered upon the lands as 
tenants in 1921 (relying upon Ex. c, dated 19th 
July 1921 executed by plaintiff 5 in favour 
of defendant l) and that they were evicted in 
the year 1928 in pursuance of the terms of the 
compromise decree dated 3rd September 1927 
m O. s. NO. 41 of 1925 (Ex. e/4). The learned 
Subordinate Judge has further found that at the 
end of the period stipulated in the compromise 
the plaintiffs did surrender possession of tho 
lands and again entered upon the lands under 
a cresh registered muchalika in the year 1928, 

IIe accord ^gIy dismissed the plain¬ 
tiffs suit. ^ 

[8] Two points havo been pressed by Mr. 

D. V. Kao, learned counsel appearing for the 
plaintiff-appellants: 

(!) firstly that as the plaintiffs have been 

have been in possession since 1952 upto 
1935, they are entitled to claim the snit.Iauds by 
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reason of adverse possession and ( 2 ) secondly 
that since plaintiffs 4 and 6 are alleged to have 
been admitted into possession and have in fact 
been in possession for over 12 years all the plain¬ 
tiffs have acquired a right of occupancy in the 
lands under the provisions of the Madras Esta¬ 
tes Land Act a3 they all belong to one joint 
family. 

[ 4 ] It is but fair to state at the outset that 
Mr. Rao very soon realized in the course of hi3 
arguments that.his first contention, based on ad¬ 
verse possession could not be substantiate!. What¬ 
ever might be the nature of the possession prior 

to the comoromise decree, it cannot be said that 

♦ 

possession of the plaintiffs remained adverse 
after the passing of the compromise decree. In 
the compromise the plaintiffs distinctly admit¬ 
ted defendant’s title and agreed to give up 
possession of the suit lands, but they were allow¬ 
ed to retain the lands a3 defendant’s tenants 
till Magh Purnima day of Faili 1337 ; and it is 
admitted by the defendant himself that the 
plaintiffs did surrender possession. Even if it is 
assumed that the plaintiffs did not ac’:ully sur¬ 
render possession, there is still a clear break in 
the nature of the plaintiffs’ possession by reason 
of their admission of the defendant’s title and 
the agreement to deliver up possession. Adverse 
possession, in order to confer a title, must be 
continuous for the full period of 12 year3. This 
contention mu3t therefore fail and has been 
rightly abandoned by the learned counsel ap¬ 
pearing for the plaintiffs. 

[ 5 ] Tho second point debated by Mr. Rao is 
more subtle and attractive. The plaintiffs 
argument is that the mvstajari lease, Ex. J dated 
22nd November 1928, executed by plaintiffs 4 and 
5 expressly declared that they were put in pos¬ 
session of the suit lands; and if it be found that 
prior to that date the plaintiffs did not, as a 
fact, relinquish possession, they would be entit¬ 
led to rely upon their possession from the year 
1921—under Ex. C the lease deed executed by 
plaintiff 5 on 19th July 192L—right up to the 
year 193G when they were dispossessed by the 
Receiver appointed by the Sub-divisional Magis¬ 
trate. Even if we were to accept the contention 
of the plaintiffs that defendant 1 never, in 
fact, took possession of the suit-lands at any 
time prior to the order passed by the Sub-divi¬ 
sional Magistrate in the proceeding under S. 145, 
Criminal P. C., the plaintiffs have still to esta¬ 
blish actual occupation of the lands as a physi¬ 
cal fact in order to support their claim to 
occupancy right under the Madras Estates Land 
Act. What S. 3 (15) of the Act contemplates is 
occupation and not mere possession. Occupation 
should be actual and cannot be constructive or 
derivative. Having regard to the pleadings and 
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the evidence in the case, it is difficult to hold 
that the plaintiffs ever purported to act or claim 
on behalf of a body of shareholders or on be¬ 
half of a joint family. The registered muchalilca 
of the year 1923 was executed by plaintiffs 4 
and 5 but defendant 1 regarded plaintiff 3, 
Abdul Ahad, a3 one of his tenants and demanded 
rent in his registered letter dated 15th November 
1935 (Ex. 3/b) addressed to plaintiff 3. Plaintiff 
3 in his reply (Ex, 4 ) dated 6th December 1935, 
expressly repudiated the alleged tenancy and 
said: ‘'No land of yours wa3 ever under my 
cultivation” and further added that he has been 
in possession of the lands “only since the death 
of my father”, which admittedly was in 1927. 
Plaintiff 3, therefore, cannot claim any title 
under the provisions of the Madras Estates 
Land Act, nor was such a title set up in the 
plaint itself. In para. 7 of the plaint it is expressly 
alleged that : 

“Plaintiff 3 was no party to the muclialxka and the 
Sab-divisional Magistrate was wrong in the view that 
plaintiff 3 was a tenant.” 

Plaintiff 3 claimed title by reason of adverse 
posse-sion and he never set up in the plaint any 
title under the Estates Land Act. He cannot 
therefore now turn round and claim title through 
plaintiffs 4 and 5 particularly in view of his 
express statement in his registered reply to 
defendant 1 (Ex. K dated 6th December 1935) 
that he had no joint family business with plain¬ 
tiffs 4 and 5 and that their act was not binding 
upon him. Plaintiffs 4 and 5 also stated in their 
reply to defendant l (Ex. K-l dated 6th recem- 
her 1935) that they were not looking after their 
joint family properties nor did they have any 
joint family business. They further stated that 
they did not take possession of the lands under 
the muchalilca and that they were not liable to 
pay any rent. In their evidence before the Court 
they repeated these statements. Plaintiff 5 who 
wa3 examined as P. W. 1, deposed that he had 
been driven out of the family by his father and 
that ha had no possession of any land belonging 
to his father. Plaintiff 4 was examined asp. W.2 
and he deposed that the muchalilca which he 
had executed in 1928 was not carried into effect 
as he and his brother plaintiff 5, could not take 
possession “oecau'e our brother Ahad did not 
give up those lands and the tenants did not give 
up their lands”. P. Ws. 6 to 9 were examined to 
prove the possession of the plaintiffs but, as has 
been observed by the learned Subordinate Judge, 
their evidence is absolutely worthless and can 
be of no help to the plaintiffs. 

[6] The position thus is that plaintiffs 4 and 
5 who executed th3 muchalika in 1928 and may 
be deemed to have been admitted to possession 
expressly repudiated their tenancy under defen- 
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danfc 1 and deposed that they were never in pos- 
eesrion of the suit lands. Section 3 (is), 
Madras Estates Land Act defines a ryot as 
meaning “a person who holds ryoti land on 
condition of paying rent due upon it”. The 
explanation which was added to this definition 
section in 1934 reads as follows : 

“A person who was occupying ryoti land*for a 
continuous period of 12 years shall be deemed to be 
a ryot for all the purposes of this Act.’* 

On their own showing plaintiffs 4 and 5 never 
occupied these lands at any time and it would 
therefore be an extraordinary interpretation of 
the section to hold—notwithstanding their ex¬ 
press denial—that they were in occupation. 

[7] Reference was also made to 8. 6 of the 
Act which prescribes that a ryot admitted by a 
landholder to possession of ryoti land shall 
have a right of occupancy in his holding. In 
view of the attitude taken by plaintiffs 4 and 5 , 
it is difficult to hold that they were admitted in¬ 
to possession of the lands in this case. ‘Admitted 
to possession’ can only mean an induction by 
consent or contract between the parties. A per¬ 
son cannot be forcibly inducted upon land by 
a landholder, nor can such an act be charac¬ 
terized as ‘admission’. We have, therefore, 
no difficulty in rejecting this contention as un¬ 
tenable. f ihe recitals made in th 9 muchilika 
cannot avail the plaintiffs. 

[9] In view of our finding that plaintiff 3 
has failed to prove occupation in his own 
right and plaintiffs 4 and 5 have expressly 
disclaimed title through occupation, we have 
no option but to accept the finding of the 
learned Subordinate Judge and hold that 
the plaintiffs’ suit has been rightly dismissed. 
Plaintiffs 1 and 2 neither alleged, nor proved 
any independent title. In the result none of 
the plaintiffs has made out any’’ claim to the 
suit, lands. 

[9] This appeal fails and is dismissed with 
costs. 

[ 10 ] Jagannadhadas J. —I agree with my 
learned brother as to the result of this appeal. 

[11] The two questions that have been raised 
before us are ( 1 ) that the plaintiffs have ac¬ 
quired title to the Buit lands by adverse posses- 

SI0D « ^ that ln any view they have acquired 
occupancy rights under the Madras Estates 
Land Act. In order to decide about the vali. 
diiy of either of these contentions, it is neocs 
eary to determine in the first instance the 
facts relating to the possession of the suit lands 
It is not in dispute that the suit lands or}*;' 
nally belonged to one Mir Ashroff and that 
defendant 1 purchased the same under Ex d 
dated 9th July 1911. The earliest reli¬ 
able material showing the connection of any 


member of the plaintiffs’ family with the suit- 
lands is a registered muchalika , Ex. c, dated 
ISth July 1921, executed by plaintiff 5 in 
favour of defendant 1 for one year. On 
24th July 1925 defendant 1 filed a suit 0. 
8. No. 41/25 for ejectment of plaintiffs 3, 4 and 
5 and their father, Fate Mohammad, from the 
suit-lands on the allegation that they unlaw¬ 
fully and unauthorisedly trespassed upon the 
same in July 1922, that is, presumably on the 
expiry of the term in Ex. c. On 3rd August 
1927 this suit was compromised under Ex. 2 
by plaintiffs 3, 4 and 5 who agreed to give 
up possession to defendant 1 within 15 days 
of marjh fullmoon day of Fasli 1337, which 
may be taken to correspond to about the end 
of February 1928. We find next that plain¬ 
tiffs 4 and 5 executed a muchilika Ex. j in 
favour of defendant 1 relating to the suit- 
land3 and quite a number of other lands in 
the village. We have then in November and 
December 19 r 5 ( exchange of letters between 
defendant 1 and plaintiffs, where it is 
asserted by defendant 1 that plaintiffs 3 , 4 
and 5 arc in pcssession of the suit-Jands and 
a demand for payment of bhag rent is made 
on that looting, but plaintiffs 4 and 5 repu¬ 
diate that they had possession of the suit-lands 
at any time, while plaintiff 3 asserts that 
he was under no liability to pay any rent since 
he was not a party to the muchilika, Ex. j. 
This is followed by a period of serious dispute 
about the possession culminating in proceedings 
under S. 145 in which a preliminary order 
was made on 1st December 19 SG and the pro¬ 
perty was attached and taken over by the re¬ 
ceiver. The facts abGve narrated show that one 
or other of the members of the plaintiffs’ family 
has had occupation or possession of the 
lands from July 1921 to till about the end of 
1935, with a possible break between March 1928 
and November 1928 . The plaintiffs maintain 
that there was no such break while defen¬ 
dant 1 maintains that in pursuance of the 
compromise decree, Ex. 2, he obtained delivery of 
possession and then leased it out under Ex. j to 
plaintiffs 4 and 5 . The learned Subordinate 
Judge has accepted defendant l’s case that 
there was such a delivery. In accepting the 
case of defendant 1 in this behalf, the learned 
Subordinate Judge was considerably influenced 
by the fact that as a part of the compromise 
of the set, o. s No. . 11 / 55 , by ex. 2, there 
was the compromise of another litigation then 
pending between the parties. That related to the 

* A 1 — I ^ 1 of mam lands 

m the suit-village whioh were then in possession 
oi plaintiffs 3 , 4 and 5 and their father and which 
was the subject-matter of o. S. No. 523/1923. 


254 Orissa 


Alli Babi V. Krishna Sahu (Jagannadhadas J.) A. 1. R, 


That suit was decreed in favour of the pre 3 ent 
defendant l and was pending in appeal in A. s. 
No. 65/27 at the time of the compromise, Ex, 2. 
It was a ! so stipulated by the said compromise 
that defendant 1 was to give up his rights under 
the decree in o. 8. 533/1923. It is not admitted 
that there has been any execution in pursuance 
of the compromise decree in o, S. 41/25, nor any 
restitution in the decree obtained in o. 3. 523/ 
23. The learned Subordinate Judge thinks that 
this was so, because both the parties observed 
the terms of the reciprocal compromise and that 
therefore no steps through Court on either side 
became necessary, that is to say, that defen¬ 
dant l obtained possession under O. S. 41/25 
without having to apply for possession through 
Court. But the learned Subordinate Judge his 
overlooked that in respect of o. S. 523/23, 
though defendant l hat obtained a decree for 
possession in his favour there is nothing to 
show that plaintiffs 3 to 5 did not continue 
in possession pending the appeal and by the 
date of the compromise. They, therefore, may 
not have required the assistance of the Court to 
maintain the possession which they probably 
had while defendant 1 would have to obtain 
possession from plaintiffs 3, 4 and 5 whether ami¬ 
cably or through Court. By the compromise 
plaintiffs 3, 4 and 5 no doubt agreed to deliver 
possession, but within eight months of the time 
stipulated for delivery, that is, by the time 
of the harvesting season, defendant 1 obtained 
the muchililca , Ex. J, for the suit-lands amongst 
others from plaintiffs 4 and 5. There is no posi¬ 
tive evidence on the side of defendant 1 to show 
that in between during that period of eight 
months, he had actual possession of the suit- 
lands. No doubt there are usual recitals in Ex. J 
that by its date, the lands covered thereby were 
in the prior possession of the defendant, but these 
are the usual kind of recitals in such a docu¬ 
ment and are not by themselves proof of the 
truth of the same. Defendant 1 has not examined 
himself to show that he did obtain actual deli¬ 
very of possession and that he carried on culti¬ 
vation operations during the cultivation season 
of .1928 in respect of the suit-lands. I am, there¬ 
fore, unable to agree with th9 finding of the 
learned Subordinate Judge that defendant 1 ob¬ 
tained delivery of possession in 1928 in pursu¬ 
ance of the compromise, Ex. 2. 

[ 12 ] I have therefore no doubt that defen¬ 
dant 1 wa3 not in actual cultivating possession 
of the suit-lands at any time between 19-7-21, 
the date of Ex. O and 1-12-36. the date when the 
suit-lands were attached by the Sub-divisional 
Magistrate in proceedings under S. 145 in M. o. 
23/36, EX. H. 

[13] This, however, doe3 not amount to saying 


that all the plaintiffs as a group were in posses¬ 
sion of the suit lands right through. So far as 
plaintiffs 1 and 2 are concerned, they have not 
been shown to have had any kind of connection 
with the possession of the suit-lands at any time. 
Plaintiff l is the wife of Fate Mohammad and 
plaintiff 2 is the daughter. They were not par¬ 
ties to the 3uit o. S. 4l/25, Ex. E, which proceeds 
on the assertion that it was only plaintiffs 3, 4 
and 5 and their father that trespassed on the 
suit-lands in 1922. Fate Mohammad died pen¬ 
ding that suit and the compromise, Ex. 2, was 
subsequent to his death. They were not on the 
record at the stage of the compromise decree as 
legal representatives of deceased Fate Moham¬ 
mad and there is nothing to show that they 
e7er obtained any possession a3 such legal 
representatives after Fate Mohammad’s death. 
Plaintiffs l and 2 had therefore no sustainable 
claim arising out of the possession of the suit 
lands at any time. 

[14] As regards plaintiffs 3, 4 and 5, the ear¬ 
liest muchililca of 1921, Ex. c, shows possession 
in plaintiff 5 alone. The plaint, Ex. B in O. 
S. 41/25, shows that plaintiffs 3, 4 and 5 were 
in possession of the suie lands along with their 
father and that may be taken to have continued 
until their father’s death. It may be assumed 
that by the date of the compromise, Ex. 2-A, 
all the three of them were ia joint possession, 
but it is with reference to the possession subse¬ 
quent to the compromise, Ex. 2, dated 3-8-27, 
that the difficulty as to who out of plaintiffs 3, 

4 and 5 remained in possession, arises. As to this 
the plaintiffs have no clear and consistent case. 

It) must be remembered that plaintiffs 3, 4 and 5 
belonged to a Mahomedan family and it can¬ 
not be assumed either a3 a matter of law or as 
a matter of fact that possession of one is the 
possession of all. With reference to this period, 
that is, from March 1926, to December 1936, there 
is no specific case in the plaint, but only the 
general allegation that all the plaintiffs have 
been in possession of the suit-lands continuously 
fo: about thirty years. Pliintiffs 4 and 5 alone 
executed the muchililca, Ex. J, in November 1958, 
and if at all, it may be said that they were in 
possession of the suit-lands by virtue of that 
muchililca. Wh9n however defendant 1 gave 
notice under Ex. 3 to the three brothers on the 
footing that all of them were in possession, 
plaintiffs 4 and 5 by their reply, Ex. 4-A, repu¬ 
diated that they were in possession of the suit- 
lands or obtained possession by virtue of Ex. J 
and maintiined that their brother, plaintiff 3, 
was in possession from prior to Ex. J. Plaintiff 3 
by his reply, Ex. 4, accepted that position. Even 
in evidence given in the suit that is also the 
position taken up by th9m. Plaintiff 3 having 
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died pending the suit, has not been examined, 
but plaintiff 4 hag examined himself as P. w. 2. 
He says that the muchilika , Ex. J, was not 
carried into effect and that he and his brother 
plaintiff 5 could not get possession because 
the other brother, plaintiff 3, did not give 
up the land3. Therefore he maintains even 
in the evidence in the suit that by the date of 
the muchilika, Ex. J, and thereafter, it was 
plaintiff 3 and not either of plaintiffs 4 and 5, 
who wa3 in possession of the suit-lands, He 
no doubt says that plaintiff 3 was joint with 
them, that plaintiff 3 waa cultivating the lands 
and that he and his brother plaintiff 5 used to 
get their share of the land from plaintiff 3. 
Bub as already stated these parties are not 
members of a Hindu joint family and in absence 
of any specific case put forward in the plaint 
that this family had adopted the Hindu usages 
in reBpeot of their holding of properties, it 
cannot be assumed that the possession of plain¬ 
tiff 3, if any, was the possession of the three 
brothers. The learned Subordinate Judge was 
inclined to hold that plaintiffs 4 and 5 when 
they executed the muchilika , Ex. J, did so on 
behalf of the entire family of plaintiffs and that 
such possession us they had under Ex. J was 
on behalf of the family as a group. I see, 
however, no justification for any such assump¬ 
tion, When the plaintiffs themselves in the 
notices exchanged with defendant 1 and also at 
'she trial maintain that plaintiff 3 alone had 
possession since 1928, and when there is no 
allegation that Ex, J was executed by plaintiffs 
4 and 6 on behalf of the family, I do not think 
it is justifiable to find a cas9 that the three 
brothers formed ono legal entity a 3 a group and 
that the possession of one must bo deemed to 
be possession of all. On the evidence therefore 
the only finding relating to possession one can 
arrive at is that from 1922 to 1928 all the three 
brothers and their father were in possession of 
the suit-land, but since 1928 to 1936 it wa 3 
plaintiff 3 alone that was in possession. But 
thore is nothing to show how the possession of 
plaintiff 3 tor the latter period was in any way 
derived from the possession of the father and 
uhree brothers during the earlier period so as to 

enable the possession of the two periods to be 
tacked on. 

[15] On this finding clearly no question as 
to any extinction of title of defendant 1 by 
adverse progression can arise. Apart from it, 
however, even if for argument’s sake the 
possession of plaintiffs since 1928 is to be treat¬ 
ed as possession on behalf of the family, it 
does not follow that the plaintiffs have ac¬ 
quired any title by adverse possession. The 
argument of the learned counsel for the appel- 
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lant is that ag a faot the poaseasion wag con¬ 
tinuous from 1922 to 1936 and the mere exis¬ 
tence of the compromise decree, Ex 2, does not 
interrupt that adverse possession. This might 
have bsen the correct position, if Ex. 2 were 
not a compromise decree. As stated by the 
Privy Council in Subbayya Pandaram v. 
Mahomed Mustafa , a.i.r. (10 ) 1923 p.o. 175 : 
(16 Mad 751), a mere declaration about the title 
of the plaintiff in a decree against the defendant 
who was in actual adverse possession by the 
date of the suit and who continued in posses¬ 
sion iu spite of the declaration, does nob 
interrupt adverse possession, but on the other 
hand it emphasizes the fact that possession was 
adverse. This principle, however, can have no 
application whore the defendant himself by the 
compromise in the decree admits the title of 
the plaintiff and undertakes to give up posses¬ 
sion treating himself as a person holding per¬ 
missive possession. In the Privy Council case 
above cited, the declaration wa3 on contest 
and therefore there was no change in the 
animus of the possessing party. But where 
there has been a compiomise and admission of 
title of the plaintiff and acceptance of the 
character of permissive possession of the defen¬ 
dant, it is obvious that adverseness of posses- 
sion has been terminated and that the con 
tinuance of the possession after the decree is 
prima facie only permissive. The recitals in 
Ex. 2 make it clear that plaintiffs 3, 4 and 5 
who were parties thereto, accepted the titl6 of 
defendant 1 and of their continuing in posses¬ 
sion on a permissive footing. The case of the 
acquisition of the plaintiffs’ title by adverse 
possession i3 therefore unsustainable. 

[lG] Learned counsel for the appellant, how¬ 
ever, has therefore mainly concentrated his 
arguments on the case of acquisition of occu¬ 
pancy rights under the Madras Estates Land 
Act. There can be no doubt that defendant 1 
who is the purchaser of Darmilla Inam lands 
from the Jagirdar, Mir Ashraf, is a land-holder 
under the Madras Estates Land Act. Plain¬ 
tiffs’ counsel accordingly relies both on 8. 6 as 
well as S. 3, Bub-s. (16), Explanation. Under 
8. 6 a pereen admitted by a land-holder into 
X^OBHession of a ryoti land as a ryot acquires 
occupancy rights in respect of those lands. It 
is argued that there has been such an admission 
to possession as a ryot of one or other members 
of the family either under Ex. 2 or Ex. J, or 
by virtue of the demand for payment of rent 
under Ex. 3. This argument proceeds on the 
assumption that the possession of one or other 
members of the family is to be treated as 
possession of the group, an argument which 
I have held to be untenable, I am also inclined 
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to think that none of the transactions indicated 
in Exs. 2-J and 3 can be treated as amounting 
to admission to possession as a ryct, Under 
Ex. 2 no doubt it is recited that the present 
plaintiffs 3, 4 and 5 will retain the suit lands 
as defendant l’s tenant until Magh full moon 
day of F adi 1337 and deliver 1/2 share of the 
produce of the suit-lands to defendant 1 and 
then deliver up possession to defendant 1 
within 15 days thereafter. It is hardly right to 
construe this as amounting to an admission to 
possession as a ryot, merely from the lax use of 
the word “tenant ’. It has been held in the case 
in Venkaiachala Naidu v. Ethirajammal , 
A. I. R. (8) 1S21 Mad. 65 : (44 Mad. 220), that 
8 . 6 does not apply to a mere trespasser in pos¬ 
session of the suit lands. The suit against the 
plaintiffs by defendant 1 which ended in com- 
promise was filed on the footing that they were 
trespassers. The fact that they were permitted to 
continue in possession to realise the crops that 
they had already raised, cannot be construed 
’as an admission to lyoti possession. 

[17 J As regards Ex. J there are no doubt 
various recitals there n which entitle the lessee 
to cultivate the lands comprised therein, but the 
lease itself is in respect of a very large extent 
covering about 1400 Bharanams of land, while 
the suit lands are only 215 Bharanams. It would 
appear from the reply notices given by plain¬ 
tiffs 4 and 5 themselves that most of the lands 
covered in Ex. J were in possession of the 
tenants. It is, therefore, somewhat debatable 
whether Ex. J was not in the nature of a Mus- 
tajari lease where the Mustajar had the light 
to bring unoccupied and waste lands into culti¬ 
vation. Such a person is not one that can by 
virtue of that lease as such be treated as entitled 
to the benefits of S. 6 (see Sttri Setti Butchay- 
ya v. Parthasarthy Appa Rao, A. I. R (9) 
1922 p. C. 243 : (44 Mad. 856) and Sulba Rao 
v. Narayanaswami Naidu, A. I. R. (4) 1917 
Mad. 399 : (cG I. 0. 727)). 

[18] As regards the argument that the de¬ 
mand for rent under Ex. 3 would itself consti¬ 
tute an admission to possession as a ryot, that 
might have been so, if the persons so demanded 
accepted their liability under the demand. Such 
a demand can only be U3ed as an element from 
which implied tenancy can be deduced, but it is 
not by itaelf enough to constitute tenancy. (See 
Dao Nundan Pershad v. Meghu Mahton, 34 
! cal. 57: (5 o. L. J. 181) ). In the present case out 
of the three persons from whom the r c nt w r as 
demanded, two, that is, plaintiffs 4 and 5 deny 
that they ever had any possession and plaintiff 3 
repudiates that he was in any way bound by the 
lease, Ex. j, and claims to have been in indepen¬ 
dent possession hostilely to defendant 1. It is, 


therefore, impossible to treat this demand Ex. 3[ 
as in any way helping the plaintiffs. 

[19] The next argument on which the claim 
for occupancy rights is pressed on behalf of the 
plaintiffs is that apart from any question of 
admission to possession as ryots, the plaintiffs 
have been in continuous occupation of the lands 
from 1922 to 1936. It is, therefore, urged that on 
account of the definition of the word * ryot ” 
under S. 3, sub s. (15), Explanation, taken with 
8. 6, Madras Estates Land Act, the plaintiffs 
are entitled to occupancy right. Section 3, sub- 

s. (15) defines the word “ ryot ” as follows : 

“ 'Ryot' mean3a pert.on ^ho holds for the purpose of 
agriculture ryoli land in an estate od condition of pay¬ 
ing to the land-holder the rent whioh is legally due 
upon it. 

Explanation .— A person who has occupied ryoti 
land for a continuous period of twelve year3 shall be 
deemed to be a ryot for all the purposes of this Aot.*' 

[20] Plaintiffs’ counsel strongly relies on 
this explanation. But the difficulty in the way 
of the plaintiffs is that on the facts, as found, 
there is no continuity of occupation by any one 
single perton or a single unit. It is only on the 
assumption that the possession of one, out of 
plaintiffs ?, 4 and 5 is the possession of all, 
that there is room for this contention of the 
plaintiffs’ counsel. This, however, I have found 
against as a fact. This contention therefore is 
equally unsustainable. 

[21] The real difficulty of the plaintiffs in 
this case on the question of occupancy rights is 
the shifting cases that they have put forward at 
various stages with reference to possession and 
the specific claims that they have made in their 
plaint of occupancy rights in plaintiffs 4 aud 5 
only. In para. 7 of their plaint they have stated 
that plaintiffs 4 and 5 are to be considered as 
occupancy ryoti of the suit lands by virtue of 
the provisions of tie Madras Estates Land Act. 

On the findings it is plaintiff 3 that was in pos¬ 
session by the date the suit-lands were attached 
in proceedings under S. 14 5. On their own shov¬ 
ing their possession, if any, which may have 
been joint with plaintiff 3 had ceased to exist 
long ago. 

[22] As the learned Subordinate Judge ha3 
pointed out, the question of occupancy right of 
the plaintiffs, though raised in the pleadings, 
does not appear to have been seriously fought 
out at the stage of the trial, apparently on ac¬ 
count of the difficulties that have been pointed 
out w T ith reference to their shifting cases as re¬ 
gards possession. T^ere is also the difficulty that 
there is no clear proof whether the suit-lands 
are ryoti lands or private lands, but if that w’as 
the only difficulty, we might have considered on 
its merits the request of the plaintiffs’ counsel 
for a further opportunity to be given to clarify 
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the question as to whether these lands are pi i- 
vate lands or ryoti lands. It is unnecessary to 
deal with that request in view of the conclusion 
that we have come to. 

[231 In the result, therefore, I agree that the 
appeal fails and must be dismissed with costs. 

[24] After conclusion of the hearing reference 
has been handed up to us on behalf of the ap¬ 
pellants to two cases in Ramaswami Aiyar v. 

Ramayya , A. J. R. (28) 1941 Mad. 571: (200 I. 0. 

333) and Doraiswami Naidu v. Hussain Saheb, 
A. I. R. (13) 1926 Mad. 975 : (97 I. C. 767). They 
do not touch any of the questions disoussed 
above. 

v.r.b. Appeal dismissed. 

A. I. R. (37) 1930 Orissa 237 [C. N. 49.] 

Jagannadhadas J. 

Ilanhar Mahapatra and others—Plaintiffs 
— Appellants v. Hari Otha and others — 
Defendants — Respondents . 

Second Appeal No. 67 of 1916, D/- 11th October 
1949, from decision Sub-J., Berhampur, D/- 21st Nov¬ 
ember 1915. 

(a) Inam — Inam register— Evidentiary value — 
Evidence Act (1872), S. 35. 

Entries in the Inam register are not conclusive, but 
are strong piece of evidence not to be lightly dia* 
regarded, excepting for solid and substantial reasons 
or on account of other rebutting or contrary evidence. 

[ P & r ti, 9] 

Annotation : (’46-Man.) Evidence Act, S. 35 N. 19. 

(b) Riparian rights — Right of irrigation from 
stream or channel —Right to put up dam. 

Once the right of irrigation from a stream or a 
channel is made out It is one of the ordinary mcde 3 
of the exercise of such a right to put up a bund or a 
dam across it for the purpose of exercising th.it irriga¬ 
tion right. What, however, requires to be proved i 3 
not the right to pat up a dam, but the nature, extent 
and duration of the dam so as not to interfere with 
the rights of tha other persons lo ver down the 3 tream. 
The proof of that will depend upon the established 
user in relation to the above matter. But, though a 
right to put up a dam is established, It does not follow 
that there is necessarily a right to put up a particular 
dam like a masonry dam at a particular place. That 
is a matter to be established by positive evideaca. 

(c) Civil P. C. (1908), S. 80 _ Notice given by 

father Father dying prior to filing of suit —Notice 
cannot be availed of by son. [Para 13] 

Annotation: ('50 Com.) Civil P. C , 3. 80 N 20 Pt. ] 

(d) Civil P. C. (1903), S. 80 and O. 1. R. 10 (2) 
Necessary party — Government — No notice to 
Government—Dismissal oi suit as whole. 

Where in a suit to establish the plaintiff’s right to 

irrigate bis lands from the waters of a channel the 
plaint In categorical terms mentioned the cause of 
action which involved a Government Officer, the relief 

in the plaint was, in terms, asked as against all the 
defendants including the Government and a specific 
issue was also raised relating to the question of the 
rights of the Government in the channel, but no notice 
was given to the Government under S. 80 : 


Held, that the Government could not be dismissed 
out of the suit as an unnecessary party and the suit 
treated as against the other defendants but that tho 
plaint as a whole should be rejected and not merely 
a part. [Para 16] 

Annotation : (’50-Com.) Civil P. C , S. 80 N. 2 
Pt. 7 ; O. 1 R. 10 N. 25. 

S. K. Ray — for Appellants. 

31. S. Rao and Advocate-General — for Respondents. 

Judgment. —Plaintiffs ace the appellants in 
this second appeal. They own only about i/3rd 
of the lands in Inam village called Agulpada. 
Defendants 1 to l are owners of lands in ths 
neighbouring village of Gopinathpur which also 
is an Inam village. They have been sued as re¬ 
presenting all the Inamdars of that village. 
Defendant 5 is the Government of Orissa 
represented by the Collector of Ganjam. The 
rest of the iand3 admittedly belong to the Dhara- 
kofce Estate. The dispute relates to the right of 
tha plaintiffs to irrigate their lands from the 
waters of a channel known as Kochianala by 
raising a cross dam on it. This Nah runs 
through the two villages of Gopinafchpur and 
Agulpada. According to the evidence of one of 
the plaintiffs’ witnesses, p. w. 3, Kochianala 
starts in Government villages and goes to Gov¬ 
ernment villages, but passes through these tsvo 
Inam villages. The case of tho plaintiffs is that 
this Kochianala is the irrigation source of the 
wet lands in the Inam village of Agulpada; that 
the irrigation rights were being exercised by 
putting up a crons dam and that there used to 
be a pu3Ca masonry dam at a specified place 
in the channel for diverting water to their vil. 
lage; that the masonry dam was constructed at 
their cost; and that tbe water was being taken 
through a branch supply channel which fs local- 
ly known as Jhala. The puoca masonry dam i 3 
not admittedly now in existence having broken 
down some yearn ago and it is the plaintiffs’ 
ca.36 that since then they hul been putting up a 
temporary earthen dam lower down the sit 9 of 
the pucca dam whenever water wa 3 required for 
tnern. It i9 tneir case that in l9io when a 3 per 
their previous pnotice, they put an earthen dam 
defendants 1 and 4 and others interfered and 
that at their idstance, the Revenue Inspector 
purporting to acl on behalf of the Government, 
got the dam destroyed. They allege that the 
Government have no manner of right to res. 
triot or regulate the water supply from this 
channel and the Revenue Inspector on behalf of 
the Government had no right to interfere with 

their putting up the cross dam for enjoying the 
rights of irrigation. The defendants deny that 
Kochianala is the irrigation source for Agulpada. 
They deny farther that the plaintiffs have any 
right to put up a dam across the Nala. While 
they admit the existence of the old pucca ma- 
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sonry dam some years ago and the existence of 
the Jhala taking off from the ohannei towards 
the plaintiffs 1 land, they allege that the dam was 
for the purpose of storing water for the use of 
men and cattle of Gopinathpur village and that 
the Jhala was only a surplus channel to drain 
oil the excess water that may bo flowing in the 
Nala and not a supply channel, to Agulpada 
and that neither the dam nor the Jhala were 
ever used for irrigating the lands of Agulpada. 
In addition to this common defence, an objec¬ 
tion was taken on behalf of the Government, 
defendant 5, that there was no proper notice 
for the present suit under 3. 80 , Criminal P. C. 
and that accordingly the suit was not main¬ 
tainable. 

[2] Both the Courts below have dismissed the 
plaintiffs’ suit and hence the second appeal by 
the plaintiffs. 

[3J The questions that arose on the respective 
contentions of the parties wer9: (l) Whether the 
suit is not maintainable on account of want of 
proper notice to the Government ; (2) Whether 
the plaintiffs as owning Inam lands in Agulpada 
village were entitled to irrigate their lands from 
Kochianala; (3) Whether they have a right to 
put up a cross dam in the Nala for the purpose; 

(4) Whether the plaintiffs have established the 
right to take water by putting up the particular 
dam pleaded, viz., a pucoa masonry dam at the 
site of the old dam. 

[ 4 ] On the first point, both the Courts below 
have agreed in holding that there wa3 no proper 
notice and that the suit is nob maintainable. On 
the second point, which was covered by issue 
No. l, th9 learned Munaif gave a finding 
in favour of the plaintiffs; but when answering 
the third point covered by issue No. 3, had nega. 
tived the right to irrigate the lands by erecting 
a cross dam. As regards the fourth point cover¬ 
ed by issue No. 2 , he held that tk9 plaintiffs 
have not established that they at any time con¬ 
structed the old masonry dam as claimed by 
them and must be taken to have impliedly found 
that they had no right to irrigate by mean 3 of 
the particular masonry dam. Tne learned Sub¬ 
ordinate Judge bag concurred with the trial 
Court on all these points excepting that on point 
No. 2, he was inclined to think in disagreement 
with the Munaif that the plaintiffs have not 
made out that Kochianala was the irrigation 
gouroe for wet lands of Agulpada. 

[ 5 ] In the consideration of the merits of the 
case covered by points Nos. 2, 3 and 4 formulat¬ 
ed above, both the Courts below have been 
greatly influenced by certain physical features 
of the situation. The lands in Agulpada are on a 
higher level than the bed of Kochianala. It 
would therefore appear that a considerably high 


dam impounding water fco a high level would be 
required in order that the Agulpada lands may 
be served. It appears further that if the waters 
of the dam are impounded by a dam to that 
extent, some lands in Gopinathpur are submerg¬ 
ed for some days in the year and also certain 
pathway and oarfc track leading from Gopinafch- 
pur village across the Jhala would remain sub¬ 
merged and practically unfordable for some 
days ia the year. The liability to submersion as 
above stated is admitted on both sides, but the 
parties are at variance as fco the extent and 
duration of the submerion. 

[6] The findings of both the Courts below on 
point numbers 2, 3 and 4 formulated above are, 
however, vitiated by two serious errors: (l)They 
have not correotly understood the nature of 
Inam proceedings and the value to be given to 
an entry like that in Ex. 5, an extract from the 
Inam register of Agulpada which mentions 
Gopinathpur stream as irrigating the wet lands 
of Agulpada. ( 2 ) They have not correctly appre¬ 
ciated the law relating fco the right to put up a 
dam across an irrigation channel. 

[7] Exhibit 5, as already stated, is an extract 
from the Inam register of Agulpada village. It 
distinctly mentions that Gopinathpur stream 
irrigates the wet lands of Agulpada. It is not 
disputed that the “Gopinathpur stream” refer- 
red fco therein is the suit-Kochianala. That is what 
has been stated by the plaintiffs in their plaint 
and it has not been controverted. The third 
plaintiff as P. W. 2 has also referred fco Koohia- 
nala as Gopinathpur Nala and his evidence in 
this behalf has not been challenged in cross- 
examination. The statement in Ex. 5 referring 
to Agulpada village i3 as follows: 

“Wet lands are ircigited by a bill stream known by 
the name of Gopinathpur stream. The soil is of a 
medium character generally. Dry lands are of a supe¬ 
rior quality. The lands are cultivated annually. No 
scaroity of water is felt generally.” 

This statement is very clear and cogent evidence 
that at least as on that date, the wet lands of 
Agulpada ware entitled fco irrigation rights from 
the Gopinathpur stream alias Kohcianala. 

[ 3 ] The learned Munsif has indeed taken this 
into consideration and has found on issue No. 1 
in favour of fch9 plaintiffs on the strength of 
this. But he has not appreciated the full effect 
fco be given to it. The appellate Court on the 
other hand has totally disregarded this. In para¬ 
graph 10 of his judgment he says as follows: 

41 A 3 to the dooument Ex. 5, it simply reoite3 that 
the hill stream Kochianala ia the irrigation source for 
Agulpada lands. This in one way supports the plain¬ 
tiffs’ right as claimed in this suit. Apart from the 
question as to whether noting the irrigation sources 
wa3 or waa not one of the points to be dealt with by 
the I mm Commission, it will be seen that this note 
itself does not show that the plaintiffs had a right to 
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divert the water of this Kochianala to their lands far 
away therefrom to the west by raising any dam acro33 
it. It is both parties* contention that this masonry 
dam, the remains whereof are still existing on the spot, 
wa3 construe ted long loDg ago namely more than a cen¬ 
tury ago. If as a matter of fact this dam was constructed 
for purposes of irrigation, as contended on behalf of the 
plaintiffs, on§ would naturally expect this to have been 
specifically mentioned in the Inam register instead of 
noting only that the nala is the irrigation source for 
Aguioada lands.” 

[9] This betrays a misconception of the nature 
of Inam proceedings and the effect to be given 
to gach entries in the ln%m register. The Inam 
proceedings are primarily concerned with the 
fixation of the quit-rent of the Inam lands with 
a view to offer to the Inamdar the enfranchise¬ 
ment thereof on condition of paying the quit- 
rent in perpetuity. The quit-rent is an annual 
payment to ba made by the Inamdar to the 
Government for the release of its reversionary 
right in the unenfranchised Inam . To arrive at 
the figure of quit rent to be imposed what is 
Usually done is to calculate, in the first instance, 
the revenue that the Government would have 
derived from the village in ca3e the entire In am 
lands wore converted to raiyatwari and this is 
done by noting down the actual extent of the 
cultivated Iand3 at the fcimG and assessing them 
notionally to the appropriate rate3 payable 
thereon in comparison with the prevailing rates 
of assessment in neighbouring raiyatwari village 
or villages. For the purpose of that comparison, 
the nature of the soil, the sources of irrigation 
and the nature of the crop and another essential 
item3 of information havo to be gathered and 
noted. Having once notionally assessed the lands 
with reference to ihe information so gathered, 
the quit-rent is fixed at a certain proportion of 
the assessment so made, the proportion varying 
with reference to the nature of the reversionary 
right of the Government as determined by 
various rules made in this behalf. It will thus 
be seen that the mention of irrigation source is 
one cf the essential features of the entries in an 
Inam register, but the method and the manner 
by which that irrigation right is exercised, that i 3 , 
whether it i3 by the construction of a dam or 
not is not ordinarily necessary ; because it does 
not enter into the calculations regarding assess¬ 
ment. i hat the above is the normal procedure 
adopted in such matters can be seen from the 
elaborate note in Ex. o itself and particularly in 
para. 3 thereof. From the above explanation of 
the nature of Inam proceedings and the entries 
thereuuder, it would bo clear that the note as 
to the irrigation source of the wet lands of the 
Inam village at the time is a very cogent and 
relevant piece of evidence and that the non- 
mention of a dam is not in any way indicative 
of the non-existence of the right to take the 


water from the irrigation source by means of a 
dam, These Inam proceedings are referred to in 
Arunaclialiayn Chetty v. Veiikatachalapathi, 
43 Mad. 253 at p. 263 : (A.I.B. (6) 1919 P. 0. 82), 
as a great act of State by the Privy Council and 
the value to be attached to such entries in the 
Inam register has been emphasised in various 
ease3 and it is unnecessary to elaborate this 
well-established position. Of course, they are not 
conclusive, but are strong pieces or evidence not 
to be lightly disregarded, excepting for solid and| 
substantial reasons or on account of other rebut¬ 
ting or contrary evidence. 

[10] As regards the second point, namely, the 
right to take water from a recognised irrigation 
source by putting up a dam across it, the Courts 
below seem to have thought that the right is one 
which has to be substantiated by specific evi¬ 
dence, while, however, the correct position ia 
that once the right of irrigation from a stream 
of a cbannel is made out, it i3 one of the ordi¬ 
nary modes of the exercise of such a right to 
put up a bund or a dam across it for the pur¬ 
pose of exercising that irrigation right. What, 
however, requires to be proved is not the right 
to put up a dam, but the nature, extent and 
duration of the dam so as not to interfere with 
the rights of the other persons lower down the 
stream. Tbe proof of that will depend upon the 
established user in relation to the above matter. 
Tne law relating to this matter has been pointed 
out in Secretary of State v. AmbaJavana Pan - 
dara Sannadhi, 37 Mad. 3G9 (n) : (A. l. r. (1) 
1914 Mad. 562). The law ia stated as follows : 

‘ It ig next urged by the learned Advocate-General 
tbit the plaintiff's claim to erect a bund or dam up a 
river 13 unreasonable. The plaintiff ig a riparian proprie¬ 
tor ; be bag a natural right t:> use the water of the 
stream for irrigating the lands of bis village, provided 
he does not thereby cau3e any material injury to the 
other riparian proprietors. What quantity of water ho 
is entitled to take and bow he ig to take it for irrigat¬ 
ing the lands must depend upon the circumstances of 
each case. Erecting a dam or bund across tbe bed of 
the river when it ig low to raise the water to a suffi¬ 
cient height to divert it into an artificial channel for"' 
irrigation is one of the common methods in this Presi¬ 
dency of using the water of a stream by a riparian 
proprietor. Tnat a dam may be erected when it is rea¬ 
sonably required for the use of stream water is reecg- 
nisc-d by the Jud : oial Committee (See Minor v. 
GUrr.our, (12 Moore P. C. 131 : 7 W. R. 328) and Debl 
Prashad Singh v. Joynath Singh, (24 Cal. 865 : 24 
1. A. 60 P. C.).” 

[11] It must, however.be noted that while the 
right to put up a dam for the purpose of taking 
water from the irrigation source in a reasonable 
Wft V a reasonable extent to bo measured with 
reference to the accustomed user is inherent in 
tbe right to get water from an irrigation source, 
once that i3 established it does not follow that 
there is necessarily a right to put up a partiou-l 
lar dam like a masonry dam at a particular 


260 Orissa 


Harihab y. Hari 



[ 12 ] From the above statement of the legal 
position relating to the two important matters 
formulated at the outset, it would appear clearly 
that the entire appreciation of the case relating 
to points 2, 3 and 4 has been misconceived in 
so far as the physical features, ciroumstances 
and the inconveniences arising therefrom have 
been treated as almost the sole determining fac¬ 
tors instead of being treated as considerations 
which must be taken and read along with the 
other important circumstances of the cas8 as 
pointed out above. In that view, therefore, I 
should have been inclined to set aside the find¬ 
ings of both the Courts below on points 2, 
3 and 4 and remand the case for fresh disposal. A 
consideration of point No. 1, however, ronders 
this course futile and makes it unnecessary for 
me to adopt that course, 

[13] On the question raised in point 1 and 
covered by issues 9 & 10 in the suit, whether 
notice under S. SO, Civil P. 0., given to the 
Government is sufficient in thi3 ca=e and whether 
the suit is maintainable, if it is found not suffi¬ 
cient and valid, both the Courts below have 
held against the plaintiffs and have said that 
the suit i3 not maintainable on that ground. 
Admittedly, the suit notice given in thiB case, 
has been given not by the present plaintiffs, bub 
by their father, who died prior to the filing of 
the suit. That such a notice cannot be availed 
of by the preseut plaintiffs has been laid 
down in various cases and it i3 enough to refer to 
Bachchu Singh v. Secy, of State, 25 ALL. 187 and 
Mahadeo v. Secy, of State, A. i. R. (17) 1930 
Bom. 367 : (124 I. C. 614). 

[14] No argument has been addressed to 
me why these decisions should not be followed. 
But an attempt has been made to get over the 
effect of the decisions by suggesting that the 
Government was not a necessary party to this 
caEG and that the appellants would be prepared 
to give up the Government and to confine 
the suit to reliefs against the other defendants. 
The case in Kanailal v. Governor General for 
India in Council, A. I. B. (35) 1948 Pat. 164 has 
been cited to show that the defect- is one rela¬ 
ting to the form of the plaint and that the result 
of that defect is for the Court to proceed under 
Ors. 7 and 11, Civil P. 0., and that in such a 
contingency, it will be open to the plaintiffs to 
give up th9 Government as an unnecessary 
party. Reference may also be made in this con¬ 
nection to Secy, of State v. Amartialh , A. I. R. 
(23) 1936 Pat, 339 : (15 Pat 353), where it was 
found that the Secretary of State was only a pro 
forma party and that no notice was at all serv¬ 
ed on him bub the course adopted was merely 
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to expunge the name of the Secretary of State 
from the action. It is, therefore, argued that the 
Courts below were wrong in the view that they 
have taken that the suit is not at all maintainable 
and that it i3 op9n to the plaintiffs to give up the 
Government and that they are prepared to do 
so at this stage and to confine their relief to 
other defendants. 

[15] Apart, however, from the fact that this 
suggestion to give up the Government from the 
array of defendants comes at a V8ry later stage in 
second appeal, I have come to the conclusion that 
thigis not a case to which the cases oited above 
apply and that in this ca38, on the pleadings in the 
plaint and on the evideno9 on record, the Gov¬ 
ernment cannot be dismissed out of the suit off¬ 
hand as being an unnecessary party. The plaint 
in oategorical terms mentions the cause of 
action which involves a Government officer, 
namely, the Revenue Inspector, In plaint para. 

1. au assertion is made that the Kochianala 
“flowing a3 it doea through the whole Inam Vil¬ 
lages on b^th sides of the channel, does not belong to 
nor come under the purview of the Madras Irrigation 
Cess Act and the Government have no manner of right 
to levy cess or otherwise restrict or regulate the water 
supply from the'said channel.” 

and the relief in the plaint is, in terms, asked 
as against all the defendants including the Gov¬ 
ernment. A specific issue has also been raised,, 
namely, issue 8 relating to the question of the 
rights of the Government in the channel. A? 
appears from the evidence of one of the plain¬ 
tiffs witnesses, namely, p. w. 3, the Nala starts 
in Government villages and goes to Government 
villages, passing through the two suit villages 
Gopinathpur and Agulpada. Io these circums¬ 
tances, it i3 nob possible to say without further 
investigation that any relief given in favour of 
the plaintiffs as against the other defendants in 
the suit would nob affect the interests of the 
Government. I cannot therefore accede to the 
suggestion that the Government may be simply 
dismissed out of the suit and the suit is to bei 
treated as one against the other four defendants! 
and that the maintainability of the suit 13 to be 
upheld on that footing. The case in Noor Moh - 
ammad v. Abdul Faieli, A. I. R. ( 28 ) 1941 
pat. 46 L : (194 I. o. 253) show that in 3uoh cir¬ 
cumstances the plaint as a whole is to be reject¬ 
ed and not merely in pirt on the authority of 
the Privy Council in Bh.agcho.nd Dagaiusa v. 
Secy, of State , 61 Bom, 725 : (a. I. R. (14) 1927 1 
P. G. 176). 

[ 16 ] It appears to me therefore that the pro¬ 
per course to adopt in the circumstances of this 
case is to S9fc aside all the findings of the 
Courts below against the plaintiffs and to rejeoc 
the plaint as a whole and to dismiss the suit on 
the ground that the suit is not maintain- 
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able by virtue of the provisions of S. 80, 
Civil P. C. I may add that this course is also 
the one most in the interest of all the parties 
concerned. As stated at the outset, the plaintiffs 
are cot the persons solely interested in the vil¬ 
lage of Agulpida and in the irrigation rights to 
the wet lands therein. The Rajah of Dbarakote 
i3 entitled to the major interest therein. Irres¬ 
pective of any question whether the Rajah of 
Dbarakote was or was not a necessary party to the 
suit of present nature it is obviously undesirable 
that the rights relating to the use of Kochianala 
as the irragation source for the wet lands of 
Agulpada should be decided in the absence of 
the Rajah of Dharkote and that the defendants 
should be exposed to the possibility of a fresh suit 
at bis instance re-agitating the same matter. 

[17] For the reasons above stated, I set 
aside the findings of the Courts below on issues 
other than issues9 and 10 and affirm the dismis¬ 
sal of the plaintiffs’ suit on the ground of proper 
notice, 

[18] The appeal 13 accordingly dismissed with 
costs. 

Appeal dismissed. 
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Jagannadhadas and Panigrahi JJ. 
UVa Mahapalra — Accused—Appellant \ 

The King, 

Criminal Appeal No. 94 of 1949, D/-21tli April 195( 
from order of 2nd A. 8. J., Gaojam Nnyagarh, Berham 
pur, D/-20th September 1949. 

(a) Evidence Act (1872), S. 118 — Evidence o 

children — Admissibility. 

Children of tender ago, generally speaking, are no 
to be regarded as trustworthy witnesses since'they cai 
easily repeat glibly a story put into their mind and d, 
not possess the discretion to distinguish between wha 
they have seen and what they have heard. As a matte 
of prudence, therefore, Courts are generally chary o 
pu ting absolute reliance on the evidence of a solilar 
child witness and look for corroboration of the earn' 
from other circumstances in the case. [Para 7 

Annotation : (’46-Man.) Evidence Act, 8. 118, N. 2 

P , er L al o C ° de (186 °)' S * 83 -Applicability. 
i mi u ^ ena ' Code, contemplates is that th 

child should not know the natural and physical ccn 
sequences of hie conduct. 

W hen however, the accused picked up hia knife am 
advanced towards the deceased with a threatenini 
gesture, saying that he would cut him to bits, and di< 
actually out hitu, his entire action can only lead t 
one inference, namely, that he did what he intended t 

do and that he knew all the time that a blow inflict* 

with a kathi would effectuate his intention, and, there 
fo.e, the accused would be guilty under S. 302, Pena 

EOUO. rp q 

Annotation : ('46-Man.) Penal Code, S. 83 N.T 
(c) Penal (1860), S. 300, Exception I - Provoca 

"° n ~,u T y er ^ al Provocation and provocatio, 
caused by physical attack. 

Whether or not there is provocation in a particula 
case is essentially a question of fact. There can be n< 


universal rule as to what may amount to provocation. 
Words alone can never, in law, amount to sufficient 
provocation so as to reduce the offence of murder into 
one of culpable homicide when the act is done with 
intent to kill. The test, in all such cases, is firstly 
whether the aooueed was subjected to such provocation 
as to cause reasonable man to do what he did, and 
secondly whether the provocation was such that it 
Influenced him so to act. But mere verbal provocation, 
even if it be by threat or gestures or by the U3e of 
abusive and insulting language, cannot induce a rea¬ 
sonable person to commit an act of violence. The case 
of provocation caused by physical attack is, on the 
other hand, different as the instinct of self-defence 
will be both grave and sudden. In such a case the ques¬ 
tion is one of degree rather than of kind. But hard 
words never break bones and the law expects a reason¬ 
able person to endure abuse without resorting to fatal 
violence. There may bo circumstances which may 
merely pre-dispose to a violent act but these are net 
enough to bring tbe offender within the exception. 
The provocation must be an act or series of acts which, 
by their very nature, would induce sudden and tempo¬ 
rary loss of self-control in a reasonable man, so that it 
can be said that he is no longer master of his mind. 
But mere threat, which may induce a desire for 

revenge, oannot constitute provocation. [Para 9] 

Annotation : (’46-Man.) Penal Code, S. 300, N. 9, 
10, 13. 

(d) Reformatory Schools Act (1897), S. 8 — 

/outhful offender” — Youthful offender guilty 
under S. 302, Penal Code. 

A boy of 12 convicted under S 302 and sentenced to 
transportation for life is a youthful offender, though 
&. 302 is also punishable with death. It is emugh to 
satisfy the definition of “youthful offender” in the Act 
if tbe offence of which he i3 convicted is also punish¬ 
able with transportation. [Para 14] 

Annotation : ('46-Man.) Reformatory Schools Act, 
S. 8, N 1. 

7\ 1 . 73. 77(20 and S. C. Patnailc —for Appellant. 

Govermnot. Advocate—lot the KiDg. 

Panigrahi J. _ The appellant, Ulla Maba- 
patra, is a boy of about twelve years of age. He 
has been convicted of an offence under S. 302. 
Penal Code for causing the death of a Dandasi 
boy named Ranka Naik and has been sentenced 
to transportation for life. 

[ 2 ] The case for the prosecution is that on 
the afternoon of 20th April 1949, the appellant 
l 11a was getting palm.fruits plucked from a 
tree standing on his land. Another boy named 
Khaliia had been engaged to cut the fruits. The 
appellant was gathering the fruits from the 
ground and carrying them to his cow-shed 
in a basket and he was being assisted in this 
work by two other boys, Bhagawan and Prahlad. 

It is sain that Khallia got down from the tree 
after cutting down all the fruits from it and 
was eating a fruit that had fallen on the ground. 
At that time the deceased boy, Ranka, arrived 
at the spot, on his way home after a bath, ac¬ 
companied by another boy friend named Nakula 
of the village. Ranka picked up a fruit from tbe 
ground whereupon the appellant protested and 
demanded its price. Ranka thereafter threw the 
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fruit and is said to have remarked that he would 
cut the appellant to piece3 if ever he went to 
the Tope for plucking palm-fruits. At this the 
appellant got excited and told the deceased that 
be would not allow him to do so, as he himself 
would cut Rank a to bits then and there. So 
saying, the appellant, true to bis word, struck 
Ranka with a kathi on the left side of his chest, 
just below the collar bone. The deceased fell 
down and died on the spot. Khallia immediately 
went to the village and gave oat what had hap¬ 
pened and the Karji took down a statement 
from him. The Sub-Inspector of Police who 
happened to be in the adjoining village arrived 
on the spot at 5 p. m., on hearing about the 
occurrence, on the-same day. The postmortem 
wa3 held on the body of the deceased at about 
8 p. m. and the corpse was sent to the hospital 
at Puruahottampur. A vigorous search was 
made for the appellant and the kathi 'with 
w T hich he is alleged to have killed Ranka (m. 0 . 
Ii) but the appellant could not be traced nor 
could the weapon b9 recovered. The appellant, 
however, surrendered himself at the Police Sta- 
tion the next day. 

[8] The plea of the appellant was that the 
death of Ranka was brought about by an acci¬ 
dent. According to his defence, Khallia dropped 
his knife (with which he had been cutting fruits) 
from the tree just as he was about to get down 
and as Ranka was looking up, the knife of 
Khallia fell on his collar bone and caused the 
fatal injury. 

[4] The prosecution examined five eye-wit¬ 
nesses, all children, said to have been present 
at the occurrence, and they all unanimously 
support the proseoution version regarding how 
the death of Ranka was caused. [After stating 
the evidence of these witnesses his Lordship pro¬ 
ceeded :] 

[6] Learned counsel for the appellant has 
very severely criticieed the evidence of these 
witnesses and asks us to reject their testimony 
as they are all ohildren and oan be easily made 
to repeat a story put into their minds. The 
learned Sessions Judge was satisfied that p. w. 1 
the youngest of them was intelligent enough to 
understand the nature of the evidence she was 
giving and wa3 impressed with her evidence as 
being true. P. Ws. 3, 4 and 6 are over 12 years 
of age and they have been examined and cross- 
examined at great lengh. We have ourselve 3 
gone through the evidence carefully and we are 
left with the impression that they are not speak¬ 
ing to a made-up story, as has been suggested 
against them, on behalf of the appellant. 

[6] But by far the strongest corroboration of 
the evidence of these witnesses comes from the 
evidence of P. w. 6 the doctor. [After stating 


the evidence of the doctor, his Lordship pro¬ 
ceeded :] The wound according to him, there¬ 
fore, must be the result of a violent blow with 
the weapon and not merely the result of its fall 
from a height. Having regard to this opinion of 
the doctor, I am satisfied that the version given 
by the witnesses P. Ws. 1 to 5 appears to be the 
correct one and that Ranka died a3 a result of a 
blow given by the appellant with a kathi liko 

M. o. II. 

[7] Another circumstance that corroborates 
the evidence of these witnesses is the fact that 
the dead body of the decease! Ranka was found 
at a distance of about 40 feet from the tree. The 
deceased received the injury when he was at a 
distance of about 36 feet from the foot of the 
tree; after receiving the injury, it is said, he 
moved to a distance of 12 feet. The spot where 
the dead body was lying is marked *3* in the 
spot map and measures 48 feet from the tree. 
This accords with tbe evidence of P. Ws. l to 5 
regarding the manner in which the deceased was 
assaulted and later fall down, after moving back 
a little distance. It is true that children of 
tender age, generally speaking, are not to be re¬ 
garded as trustworthy witnesses since they can 
easily repeat glibly a story put into their mind 
and do not possess the discretion to distinguish 
between what they have seen and what they 
have heard. As a matter of prudence, therefore, 
Courts are generally chary of putting absolute 
reliance on the evidence of a solitary child wit¬ 
ness and look for corroboration of the same from 
other circumstances in the case. The circum¬ 
stances of this case, however, are such that no 
reasonable doubt can be entertained regarding 
the trustworthiness of these witnesses. The 
occurrence took place in broad daylight, and 
immediately after the occurrence the children 
gave out in the village what had happened. They 
were examined by the Sub-Inspector of Police 
(p. W. 17) that very evening before any story 
could be fabricated. These witnesses are all 
drawn from different classes and come from 
different streets of the village, and all of then 
happened to be at or near the scene of occurrence 
by accident. And it has not even been suggested 
that anybody was particularly interested. in 
bringing the appellant to trouble by falsely im¬ 
plicating him and by putting a made-up story 
into the mouths of these witnesses. We have, 
accordingly, no hesitation in accepting the pro¬ 
secution version as an unvarnished representa- 
tion of the true facts. 

[8l Mr. P. V. B. Rao, learned counsel for the 
appellant, strenuously urged that even if the pro¬ 
secution version were to be accepted, the offence 
would be one of culpable homicide not amount, 
ing to murder as the appellant did not know 
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the nature and the consequences of what he was homicide not amounting to murder a 3 the Act 


doing, owing to his tender age and immaturity 
of understanding. Reliance was placed on the 
rule of law enunciated in 8. 83, Penal Code 
which lays down that nothing is an offence 
which is done by a child above seven years of 
age and under twelve who has not attained 
sufficient maturity of understanding to judge of 
the nature and consequences of his conduct on 
that occasion. We are satisfied from the medical 
evidence that the appellant is over eleven and 
below twelve years of age. But that is all that 
can be said in favour of the appellant. The 
manner in which he has answered questions put 
to him by the Court in what appears to be a 
fairly lengthy examination leaves the impression 
on my mind that the appellant is an extraordi- 
narily precocious child. He gave out his age as 14 
years and pleaded that as the village was divid¬ 
ed into two facticns he had been falsely im¬ 
plicated in this case. He gives very minute 
details of what he did after his return from his 
padar landB, prior to the occurrence, how he 
went to Sanya Parida and later to Khallia, and 
how he bargained for wages. He also tries to 
explain away every little detail of the evidence 
against him and says that his kathi had been 
taken away by his father and that the basket 
was in the cow-shed and that he had asked 
Bhagawan to fetch it for him. He denies that 
Ranka was returning from his bath and says 
that Ranka accompanied him (the appellant) 
while he was returning from Khallia’s house and 
that, at Khallia’s invitation, Ranka came to 
the spot to help pick up the fruits. The appel¬ 
lant, however, admits that after the occurrence 
he went away to his padar and returned home 
late in the night. The answers that ho gave to 
the questions put to him by the learned Sessions 
Judge appear to disclose an acute and intelligent 
mind and he can by no means be regarded as 
Buffering from any immaturity of understanding. 
The words alleged to have been uttered by him 
to the effect: 'I shall cut you to bits low’ show 
that he realized the nature and consequences of 
what he was going to do. What S. 83, Penal Code 
contemplates is that the child should know the 
natural and physical consequences of his conduct. 
When the appellant picked up ki 3 knife and 
advanoed towards the deceased with a treaten- 
*ng gesture, Eaying that he would cut him to 
bits, and did actually cut him, his entire action 
can only lead to one inference, namely, that he 
did what he intended to do and that he knew 
all the time that a blow inflicted with a kathi 
would effectuate his intention. 

[9] Another argument that was argued at 
some length on behalf of the appellant is that 
the offence, even if proved, is one of culpable 


of the appellant falls within either Exception l 
or Exception 4 to S. 300, Penal Code. Under 
Exception l, culpable homicide is not murder 
if the offender, while deprived of the power of 
eelt.control by grave and sudden provocation, 
causes the death of the person who gave the 
provocation. All that has been proved in this 
case is that the deceased orally threatened the 
appellant that he would cut him to pieces 
if ever be went to the tope sometime in tho 
future to cut palm fruits. According to the 
evidence, the deceased did no more than pick 
up a fruit. Can it be said, in the circumstances, 
that his words alone would amount to sufficient 
provocation within the meaning of Exception 1 
to 8. SCO, Penal Code so as to reduce offence 
of murder to one of culpable homicide? Whe¬ 
ther or not there is provocation in a particular 
case is essentially a question of fact. There 
can be no universal rule as to what may 
amount to provocation. It has been repea¬ 
tedly held in England that W’ords alone can! 
never, in law, amount to sufficient provoca¬ 
tion so as to reduce the offence of murder into 
one of culpable homicide when the act i 3 done 
with intent to kill. The test, in all such cases, i 3 
firstly whether the accused was subjected to such 
provocation as to cause a reasonable man to do 
w'hat he did, and secondly whether the pro¬ 
vocation was such that it influenced him so to 
act. If, on the fact3, it appears that a reason¬ 
able man might be so rendered subject to passion 
as to lead him to violence, with fatal results., 
and that he was, in fact, under the stres 3 of such 
Provocation, it will then he a question of law 
whether the doctrine will not apply. But mere 
verbal provocation, even if it be threats or ges¬ 
tures or by the use of abusive ana insulting 
language, cannot induce a reasonable person to 
commit an act of violence. The case of provo¬ 
cation caused by physical attack is, on the other 
hand, different as the instinct of self defence 
v r ill be roused and the provocation may be both 
grave and sudden. In such a case tho question 
is one of degree rather than of kind. Whether 
the physical attack was of such a degree as to 
deprive the victim of it of his power of self- 

control will depend upon the nature of the 

injury, the nature of tho weapon used, and 

the actual injury caused. But hard w’ords 

never break bones and the law expects a reason¬ 
able person to endure abuse without resorting 
to fatal violence. As has been observed by Vis¬ 
count Simon in Holme* y. Director of Public 
Prosecutions . 194C A. o. 588:(l94G-2 all E. r. 121 ), 

“the law has to reconcile respect for the sanctity of 

human life with recognition of the effect of provocation 
on human frailty." 
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There may be circumstances which may merely 
'predispose to a violent act but these are not 
; enough to bring the offender within the Excep¬ 
tion referred to above. The provocation must 
be an act or series of acts which, by their very 
nature, would induce sudden and temporary loss 
of self-control in a reasonable man, so that it can 
be said that he is no longer master of his mind. 
But mere threat, which may induce a desire for 
revenge, cannot constitute provocation. More, 
over the mode of resentment must bear some 
proper and reasonable relation to the provoca¬ 
tion given. Words may be met by words and 
ffsts by fists. But the law will certainly not give 
any protection to a person who whips out a revol¬ 
ver and shoots because he is abused, even if it be 
in the foulest language. The explanation to Excep¬ 
tion 1 leaves no room for doubt and it is always 
a question of fact whether the provocation in a 
particular case was grave and sadden enough to 
prevent the offence from amounting to murder. 

[10] We were also considerably impressed by 
the able argument addressed by Mr. Rao, based on 
Exception 4 to S. 300, Penal Code. This exception 
reduoes the offence of murder to culpable homi¬ 
cide if it is committed without premeditation in 
a sudden fight in the heat of passion upon a 
sadden quarrel. It emerges from the evidence 
in this case that the deceased was returning from 
his bath with a kathi in hand. That kathi was 
removed from the spot by the deceased’s sister 
and was later removed by the Sub-Inspector 
of Police. I was therefore inclined during 
arguments to accept the view of the learned 
counsel for the appellant that the appellant 
did not take any undue advantage over the 
deceased when he used his knife. Unfortunately, 
however, there is an entire lacuna in the evidence 
as to whether the deceased made any use of his 
knife before he was assaulted by the appellant 
It may be that the appellant was not hold 
enough to put the question stra : ght to the child 
witnesses as to whether the deceased did not 
brandish his knife before the appellant or make 
any threatening gesture with it. On the evi¬ 
dence, therefore, as it stands, we are led to hold 
that the deceased made no use of his weapon 
though he was carrying it; and accordingly we 
find it difficult to accede to the contention that 
there was any fight between the deceased and 
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the appellant prior to the occurrence, such as 
would bring the appellant’s act within Excep¬ 
tion 4 to S. 300, Penal Code. 

[ 11 ] Having regard to all the circumstances 
and the evidence in this case, we accept the 
findings of the learned Sessions Judge who has 
very carefully analysed the evidence and asses- 
sed it and come to the conclusion that the appel¬ 
lant is guilty under S 302, Penal Code. We uphold 
the conviction and maintain the sentence passed 
on him. In view, however, of the tender age of 
the appellant, we do not think it proper that he 
should serve the sentenoe of transportation 
for life in a jail which will only make him 
a hardened criminal and mar his future life. 
We have, therefore, arrive! at the conclusion 
that the proper action to be taken in this case 
would be to recommend the detention of the 
appellant in a reformatory school, under S. 8, 
Reformatory Schools Act Uct VJH [8] of 1897). 

[12] The order of the Court shall, therefore, 
be that the appellant, instead of undergoing the 
sentence of transportation for life, shall be sent 
to a reformatory school and be there detained 
for a period of five year3. The Registrar shall 
accordingly report this case to the Provincial 
Government for necessary action. 

[13] Jagannadhadas J. —I agree that in the 
circumstances of this case and on the evidence 
the appellant must be held guilty under S. 302, 
Penal Code and that the conviction and sentence 
by the Sessions Judge must he upheld. 

[14] I agree also that this is a case in which 
in exercise of our powers under S. 8, Reforma¬ 
tory Schools Act, the appellant, instead of having 
to undergo the sentence of transportation should 
he sent to a reformatory school for a period of 
five years. It is not disputed before us that the 
appellant is a “youthful offender’* as defined. 1 
He is nono the less so, though S. 302, Penal Code 
is also punishable with death. It is enough to 
satisfy the de'mition of “youthful offender” in' 
the 6ct if the offence of which he is convicted is 
also punishable with transportation The age of 
the toy Las been certified on expert examination, 
and we accept it as between 11 and 12 by 4th 
June 1919, the date on which the expert, p. W. 6, 
gave the certificate, Ex. 4. 

G.m.J. Order accordingly. 


END 
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Upendra Pratap v. Ishwarwati Kuer (FB) 115 

Wazir Mahton v. Badri Mahton 372 


SUBJECT INDEX 


Arbitration Act (X [10] of 1940), Ss. 31 
and 32 —Applicability to awards pronounced 
before Act— (Quaere.) lib 

- S. 32 —Suit to enforce award— Existence 

and validity of award challenged by defendant 
—Suit is barred 486 

- S . 33 — Award filed subsequent to appli¬ 
cation under S. 33—Effect 376 


Arms Act (XI [11] of 1878), S. 19 (f) — 
Possession of head of family—Mens rea 243c 

_-S. 29 — ‘Proceedings’— Meaning— Grant 

of bail before sanction 243a 

_S. 30 — Search—Legality—Effect on guilt 

2436 

Bengal, Agra and Assam CiYil Courts Act 

(XII [121 of 1887), S. 21 (3)—Sea Criminal 
P. C. (1898), 8. 195 567 


Bengal Cess Act (IX [9] of 1880), Ss. 37, 
41 Re-valuation roll—Tenure omitted—Liabi¬ 
lity of it to be assessed to 5ble 

_ .S. 41 —Liability of proprietor to pay cess 

_Not dependent on assessment on tenure- 

holders 557c 

- S. 93 —Jurisdiction of Collector— Mistake 

in valuation—Effect — Valuation cannot be 
challenged in civil Court 5576 

_ S. 93 —Powers of Collector—Classification 

of tenancies—Finality of Collector’s valuation 
—Extent of 55ld 

Bengal Court of Wards Act (IX [9] of 
1879), S. 18 —Court of Wards has power to 
enter into contract to lease—Concluding words 
of section are wide enough to include such power 
—Test is benefit of estate 134a 

- -S. 18 —Contract to grant mining lease by 

Court of Wards on behalf of estate of ward— 
Benefit of estate —Rates of salami and royalty 
—Market rate not considered—As a consequence 
lease granted at low rates— Non-consideration 
of prevailing market rates held sad omission 
on part of Court of Wards, amounting to failure 


Bengal Court of Wards Aot (contd.) 

to exercise judgment, and thus, vitiating the 
transaction as not being one for benefit of pro¬ 
perty and the advantage of ward 1346 

- S. 18 —Court of Wards entering into con¬ 
tract to grant mineral lease —Cess olausein un¬ 
usual form—Clause found to be not for benefit 
of estate or ward—Court of Wards not giving 
any thought, to oonsequenoes—Failure to bring 
judgment to bear upon question of cess and 
taxes—Last part of section held utterly dis¬ 
regarded—While negligence on the part of the 
Court of Wards leading it to a wrong judgment 
as to what was for the benefit of the property 
and the advantage of the ward would not make 
the transaction void and as of no effect against 
the ward, negligence to take any thought as to 
what was beneficial for the property and ad¬ 
vantageous to the ward held would bring about 
that result—Contract held in excess of powers 
of Court of Wards and ultra vires — Existence 
of clause causing considerable loss to estate-— 
Clause not separable—Entire contract held void 
and not enforceable—Ward held not bound 
by it 134c 

-S. 18 — Benefit of ward or estate —Pros¬ 
pecting license for working mines granted by 
Court of Wards on behalf of ward— Negotia¬ 
tions for variation of terms in matter of royalty 
in respect of additional areas—Officers of Court 
of Wards throughout thinking in terms of bene¬ 
fit of grantee, company—Officers never consi¬ 
dering whether giving up claim to minimum 
royalty would be of benefit to estate—Variation 
held void and not binding on ward— Sanction 
granted for such contract is vitiated by the fact 
that the transaction virtually amounted to a 
free gift to grantee, and thus being beyond the 
powers of Revenue Board — Bengal Court of 
Wards Act (IX [9] of 1879), S. 70, Rules 
under, R. 242 134/ 
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Bengal Coart of Wards Aot (contd.) 

-S. 41 (g) and Br. 238 and 242 under 

S, 70 —Manager, Court of Wards, is authorised 
to sign leases and contracts to lease of the pro¬ 
perty of the ward without making the ward 
party to the lease or making him real lessor 

134 d 

- S, 70, Buies under, B . 242 — See ibid, 

S. 18 134/ 

-S. 70, Buies under, B. 242 — Prospecting 

license of minerals on behalf of ward—Variation 
—Sanction of Board of Revenue — Board by 
letter approving terms but asking for trial draft 
for being scrutinized by Legal Remembrancer 

—Letter held did not amount to sanction_ 

Deed of variation held void for want of sanc- 
tion 134a 

-- S. 70, Buies under , B. 242 — Sanction 

given by Revenue Board for exemption from 
payment of minimum royalty of mining leases 
—Sanction conditional upon fulfilment of cer¬ 
tain condition by grantee—Condition not fulfil¬ 
led within time—Fresh sanction is necessary_ 

Lease executed without fresh sanction is void as 
being executed without sanction 134^ 

- S. 70, Buies under , R. 242 — Sanction 

for contract to lease coal fields obtained from 

Revenue Board, by misrepresentation of facts_ 

Sanction is vitiated l34/i 

Bengal Ferries Act (I [l] of 1885), Ss, 24 26 
—Sections do not abrogate rights and obliga¬ 
tions of parties—Lease providing for cancella¬ 
tion if lessee charged higher toils— Lessor can 
cancel lease 32 

Bengal Public Demands Recovery Act (III 

131 of 1913), Ss . 45, 46—See Civil P C 
(1908), 0. 7, R. 7 89 

Bihar Agricultural Income-tax Act (VII 

[7] of 1933),' S. 2 (a )—Agricultural inoome_ 

bale in execution of rentdecree—Purchase price 
is receipt of inoome—Mere fact that landlord 
aBsessee is himself purchaser makes no difference 

on/ \ . 

o. 2 (a )—Assessee himself raising crops 
but not selling them in year of assessment _ 
Value of crops—Determination of—Produce to 
be appraised at average market rate and not 

at controlled rate prevailing at the time of har¬ 
vest rj Qb 

r~T S J ~ Renfc cr income derived from 
land Mahkana is not rent or income derived 

from land Mahkana paid by Government 
under Regulation Vir [7] of 1822 held not 
assessable to agricultural income-tax 8Ga 

S. 2 (a )—Land used for agricultural pur¬ 
poses — Whether it is such land is a question 
of fact to be determined by reference to the 
use to whioh the land is being put S6b 


Bihar and Orissa Co-operative Sooieties 

Aot (VI [6] of 1935), S . 2 (9)—See Criminal 
P. 0. (1898), S. 198 545a 

Bihar and Orissa Municipal Aot (VII [7] 
of 1922)—See under Municipalities 
Bihar Buildings (Lease, Rent and Evic¬ 
tion) Control Act (III [3] of 1947)—See 
under Houses and Rents 
Bihar Foodgrains Control Order (1947), 
S' 3 (b) —“Premises” does not include country- 
boat—Words and phrases 181 

Bihar House Rent Control Order (1942 )— 
See under Houses and Rents 
Bihar Kerosene Oil Control Order (1948), 
Cl. 11 — See Essential Supplies (Temporary 
Powers) Act (1946), S. 7 200 

Bihar Maintenance of Public Order Act 
(HI [3] of 1950)—See under Public Safety 
Bihar Maintenance of Public Order (No. 2) 
Ordinance (IV [ 4 ) of 1949) — See under 
Public Safety 

Bihar Maintenance of Public Order (No. 2) 
(Amendment) Ordinance (V [5j of 1949 )— 
See under Publio Safety 
Bihar Money-lenders Act (111 [3] of 1938) 

—See under Debts laws 

Bihar Money-lenders (Regulation of Trans¬ 
actions) Act (VII [7] of 1939)—See under 
Debts laws 

Bihar Prevention of Food Adulteration 

Act (V (51 of 1948), S . 3 (b) and (h )—The 
analyst) of the Harcourt Butler Technological 
Institute, Kanpur, is neither a public analyst 
within the meaning of S. 3 (h) nor a Chemical 
Examiner within the meaning of S. 3 (b) 301a 

—- Ss. 8 and 9 —Sale of adulterated mustard 

oil—Applicability 3015 

- S. 9 (2 )—A manager of a Mill which 

manufactures or stores for sale adulterated 
mustard oil comes within the very wide terms 
of S. 9 (2) 30lc 

- Ss. 9 (2) (e) and 27 — Contravention of 

S. 9 (2) (e)—Sentence in default of fine—Penal 
Code (I860), S. 67 301 d 

~~S. 27—See ibid, S. 9 (2) (e) 301 d 

Bihar Preventive Detention Ordinance (II 

[2] of 1950)—See under Public Safety 
Bihar Sales Tax Act (VI (6) of 1944), Ss. 4 
and 5 — See Government of India Act (1985), 
Sch. 7, List 2 No. 48 450c 

-S. 5 (2) (a) {v) —Goods manufactured 

by dealer in Bihar and despatched to places 
outside at vendee s directions—Exemption from 
sales tax cannot be claimed unless despatch is 
on behalf of dealer — Commissioner’s finding 
on question is final 450d 

- S. 7 — Registered dealer ” — Meaning_ 

Company having several places of business, if 
can be deemed to be one unit 450y 
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Sales Tax Act (contd.) 

- S. 21 —Reference on question of equity— 

Competency 450a 

-<S. 21 — Nature of jurisdiction of High 

Court 4506 

Bihar State Management of Estates and 
Tenures Act (XXI [21] of 1949) 

- See (1) Constitution of India, Art. 19 (5) 

(S B) 892/ 

(2) Government of India Act (1985), 
S. 299 (2) (SB) 392;; (SB)392& 

(3) Government of India Act (1935), 
Soh. VII, List II, Item 21 

(SB) 3926. 

-Validity — Government of India Act 

(1936), S. 299 (1) — Constitution of India, 
Art. 31 (1) (SB) 392a 

-Severance of provisions — Interpretation 

of Statutes (SB) 392 m 

- S. 1 — See Constitution of India, 

Art. 31 (2) (SB) 392J; (SB) 392o 

*-S. 1 — Aot, validity of — Government 

of India Act (1935), S. 299 — Constitution of 
India, Art. 248 (SB) 39 21 

- S. 3 — See Government of India Act 

(1935), S. 293 (2) (SB) 892^ 

Bihar Tenancy Act (VIII [8] of 1885)—See 
under Tenancy Laws. 

Calcutta Survey Aot (I [1] of 1887), S. 3 
— Survey Khasra — Entry in — Evidentiary 
value — Right to pass on parti land — Ease¬ 
ments Act (1882), S. 28—Evidence Act (1872), 
S. 86 432 

Chota Nagpur Tenancy Act (VI [6) of 
1908) — See Tenancy Laws 
Civil Procedure Code (V [o] of 1908), Pre¬ 
amble — Code is exhaustive in matters speci¬ 
fically provided for 309c 

-Ss. 2 (2), 96 and 151 —Appeal dismissed 

for default — Application to restore appeal — 
Section 151 if applies 443 

- S. 9 — See (1) Constitution of India, 

Art. 31 (6) (SB) 392 n 

(2) Houses and Rents — 

Bihar Buildings (Lease, 
Rent and Eviction) 
Control Act (III f3] of 
1947), S 11(FB)50 d 

(3) Houses and Rents — 

Bihar Houses Rent 
Control Order (1942), 
S. 4 605a 

- S. 9 —Consent if can give jurisdiction: 318c 

-S. 10 — See ibid, S. 151 363 

-S. 11, Expl. 4 — See Houses and Rents 

— Bihar Buildings (Lease, Rent and Eviction) 
Control Act (III [3] of 1947), S. 11 854a 

- S . ll t and O. 32, R 3 — Decree against 

minor — Suit by minor on attaining majority 


Civil P. C. (contd.) 

to set aside deorea on ground of gross negligence 
on part of guardian-ad-litem—Fraud or collu¬ 
sion not proved — Suit is maintainable—Evi¬ 
dence Act (1872), S. 44 (FB) 97 

- S. 11 — Execution proceedings — Objec¬ 
tion petition of judgment-debtor dismissed for 
default — Hearing on merits of same objection 
on second objection — Petition is not barred 

8546 

-.S'. 11 — Execution proceedings 465a 

- S. 11 — Estoppel against statute — Evi¬ 
dence Act (1872), S. 115 4655 

- S. 15 and O. 7, R. 10 — Plaint returned 

for representation — Suit when instituted 

473a 

- S. 15 — Jurisdiction, question of, raised 

and decided against plaintiff — Effect of, on 
Court 473c 

- S. 34 — Pendente lite interest — Grant¬ 
ing of — Discretion of Court 379/ 

- S . 38, O. 23, R. 3 —Execution of consent 

decree 440 

- S. 47 — Suit on handnote — Attachment 

before judgment under O. 88 — Objection by 
wife of defendant in her personal capacity — 
Objection not tried and suit decided and decree 
passed against defendant — Execution against 
wife and son of judgment-debtor after bis death 
as his legal representatives—Wife repeating 
same objection — Objection rejected — Order 
reversed in appeal by Judicial Commissioner— 
Order fell under S. 47 and not under O. 21, 
R. 58 — Appeal and not revision lay against 
order of Judicial Commissioner — Civil P. C. 
(1908), O. 21, R. 58 90 

-S’. 47 — Decree against dead person— 

Objection to execution by legal representatives 

falls under S. 47 211a 

-S. 47 —Execution—Proceedings for revi¬ 
val— Judgment-debtors aware of proceedings— 
Want of notioe if vitiates order for revival 

2536 

-S’. 48 and 0. 34, R. 6 — Personal decree 

for balance under 0. 34, R. 6 after sale of 
mortgaged property—Execution—Computation 
of period under S. 48 491 

- Ss. 79, 80 — Government of India Act, 

(1935), S. 179—Suit against Province of Bihar 
filed in 1938—Government impleaded as ‘Sec¬ 
retary of State for India through Collector’-— 
_Validity of notice served on Collector 557a 

- S. 80-See ibid, (l) S. 79 d57a 

(2) 0. 27A 527 c 

- S. 80 — Village headman appointed under 

Bihar Act VI (61 of 1943 is public officer — 
He filing malicious petitions against plaintiff 
accusing him of certain offences — He acts in 
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Civil P. C. (contd.) 

his official capacity — Notice under S. 80 is 
necessary 82 

- S . 80 —Object of 866a 

- S. 80 — Suit in the nature of a bill quia 

timet—Sufficiency of notice 3666 

- S. 80 —Waiver of notice 366c 

- S. 80 —Public officer stated to be sued in 

his personal capaoity—Suit, if maintainable 

527 d 

- $. 95 — See ibid, 0. 39, R. 1 527a 

- S. 96—See ibid, S. 2 (2) 448 

-.S'. 99—See Suits Valuation Aot (1887), 

8. 11 (1) (b) 359 b 

- S. 100 — See Tenancy Laws — Bihar 

Tenanoy Act (VIII [83 of 1885), Ss. 103B, 102 

293 

-S. 100 — Concurrent finding of fact_ 

Ground that there is no evidence to support 
finding not taken in grounds of appeal— Certi. 
ficate of advocate as required by Rule 9 of 
Chap. VII of High Court Rules also not filed 
—Finding cannot be interfered with — Patna 
High Court Rules, Chap. VII, R. 9 178 

-S. 100 — Finding of fact — Inference 

of status of tenant from entries in settlement 
record 252 

-S. 100 — Concurrent finding of fact_ 

Interference 2986 

-Ss. 100. 101 —Finding of fact — Second 

appeal — Finding of fact arrived at by lower 

Court by relying on certain order of revenue 

officer which was not evidence in the case, is 
not binding 302o 

--S. 100 —Question of fact—Question whe. 

ther person is interested in tenure is question 

of faot—Finding thereon cannot be impeached 

in second appeal 3916 

-.S'. 100 —Question of fact—Whether there 

was consideration for compromise 478a 

-S’. 100 — Question of benami — Interfer- 

ence 541 

-- S . 110 —Valuation of property — Report 

of lower Court—Correctness of 305a 

S’. 110 —Valuation of property in suit less 
than Rs. 10,000 — No substantial question of 
law arising though important rights are in 
question — Leave to appeal to Federal Court 
cannot be granted 3056 

-S. 110 — Substantial question of law _ 

Question newly raised 4786 

-S. 115 —Defendant requiring plaintiff to 

appear in Court to state whether he was pre¬ 
pared to take oath — Court dismissing suit on 
plaintiff declining to do so — Revision allowed 
—Oaths Aot (1873), Ss. 8, 9, 12 180 

S’. 115, O. 21, R. 90 — Proceeding to set 
aside sale—Revision 2906 


Civil P. C. (contd.) 

- S . 115 , 0. 33, R. 1 , Explanation — ‘ Is 

not possessed of sufficient means’’—Failure to 
give finding on value of property 364 

- S. 115 —Demand of court-fee on basis of 

Act coming into force after institution of suit— 
Court-fees Act (1870), S. 1 470a 

-.S’. 115 —Decision on courfc.fee adverse to 

plaintiff — Court-fees Act (1870), S. 12 

4706 

- S. 115 —Delay—Costs 470c 

- S. 115 , 0. 7, R. 11 — Setting aside of 

order demanding deficit court fee — Court-fees 

Act (1870), S. 12 4704 

- S. 115 (c )—Suit abating under S. 15 (1), 

Indian Independence Act — Both Dominion of 
India and Province of Bihar allowed to conti¬ 
nue suit—Irregularity held did not affeot juris¬ 
diction of Court 168c 

-.S’. 141—See ibid, (1) 0. 22, Rr. 8, 12 

290a 

(2) 0. 83, R. 7 

3096 

-S. 151 —See ibid, (1) S. 2 (2) 413 

(2) 0. 22, Rr. 3, 12 

290a 

-Ss. 151, 152 — Final decree in partition 

suit on basis of commissioner’s report — Com¬ 
missioner committing mistake in totalling areas 
of lands—Under S. 151, Court to correct mis¬ 
take in decree—If mistake is not detected by 
Court it ought to correct it under 8. 152 on 
application of plaintiff — Fact that decree has 
been executed is of no importance 188 

-S’. 151 —Principle and objeot of section 

350a 

-S’. 151 —Revival of suit 3506 

-S. 151 —Deficit court-fee in Courts below 

—Order in second appeal to pay deficit court-fee 
within certain period, otherwise appeal to stand 
dismissed — Order becoming final on failure to 
pay deficit court fee — Order held not one of 
dismissal of suit under S. 10 (ii) read with 8. 12 
(ii), Court-fees Acg, but order of dismissal for 
default in respect of which application for 
restoration was maintainable under S. 151 

358a 

- Ss. 151 and 10 —Rent suit in civil Court 

—Application under S. 40, Bihar Tenanoy Act 
pending—Stay of rent suit—Tenancy laws — 
Bihar Tenancy Act (VIII [8] of 1885), 8. 40 

363 

-S’. 151 and 0. 9, R. 13 — Compromise 

decree m partition suit—Direction by Court to 
ascertain net income—Commissioner ascertain¬ 
ing mesne profits—Gross mistake _ Power of 

Court to eet aside ex parte final decree beyond 
limitation 
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Civil P. C. (contd.) 

- 0. 1, R. 1—See Tenancy Laws — Bihar 

Tenancy Act (VIII [8] of 1885), S. 188 

377a 

- 0. 1, B. 3 —Suit against company with 

whom Court of Wards entered into contract to 
lease on behalf of ward, for declaration that 
transaction was void and not binding on ward 
and for possession — Suit not based on negli¬ 
gence or fraud of Court of Wards, though negli¬ 
gence alleged and proved as ancillary _ Suit 

against company alone is maintainable 

134i 

- 0. It B . 10 —Necessary parties — Deity 

not necessary party to litigation in respect of 
debuttar property 184a 

- O. I, B. 10; 0. 22, R. 4 —Redemption 

suit—Death of one of defendants—Application 
for addition of legal representative after limita¬ 
tion—Continuation of suit by addition—T. P. 
Act (1882), S. 60, Proviso 281 

- 0.1, B. 10 (2) — See ibid, 0. 27A 

527c 

■- 0. 1, B. 10 (2 )— Necessary party—Suit 

by Hindu against his father and brothers—Al¬ 
legation that he was entitled to share in proper¬ 
ty of his deceased grandfather — Partition 
claimed—Plaintiff’s mother held was not neces¬ 
sary party lc 

- 0. 1, R. 10 (2 )—Validity of Provincial 

Aot challenged—Province if necessary party 

527 b 

- O. 3, B. 4 — Advocate deriving his autho¬ 
rity under vakalatnama—Power to compromise 
suit 258a 

-0. 6 } B. 2; 0. 7 B. 1 — Plaintiff in suit 

for possession alleging dispossession— He must 
establish that he was in possession within period 
limited by Art. 142, Limitation Aot — Defen. 
dant need not plead adverse possession 206c 

-0. 7, R. 1— See ibid O. 6, R. 2 206c 

-0. 7 t R. 3 — Suit for immovable property 

—Sufficient description to identify land in suit 
—Absence of 306a 

-0. 7, B. 7 — Partition of Tauzi between 

A, B, C — A ceasing, to have interest in Touzi 
and B getting it—Default in payment of cess— 
In certificate case interest of A, B and C sold 
and D purchasing it—Suit by B for declaration 
that his right, title and interest in Touzi were 
not affected by the sale and for injunction 
restraining D from interfering with possession 
of B of his share in the Touzi—Held that as A 
had no interest in Touzi at date of sale, it could 
not operate to convey that interest in the hands 
of B —Sections 45, 46, Bengal Public Demands 
Recovery Act (III [3] of 1918) held no bar to 
B's suit—Though D recovered rents from some 
tenants B also recovered rents from Borne of 


Civil P. C. (contd.) 

them — Under the circumstances decree for 
possession could be passed in B’s favour under 
0. 7, R. 7— Suit not bad under S. 42, Specific 
Relief Act—Specific Relief Act (1877), S. 42— 
Bengal Public Demands Recovery Act (III [31 
of 1913), Ss. 45, 46 89 

- 0 . 7, R. 10—See ibid (1) S. 15 473a 

(2) 0. 88, R. 7 

8096 


0. 7 R. 10 — Suit instituted after return 


of plaint — Suit whether continuation of prior 
suit 4736 

- 0 . 8, R. 11—See ibid, S. 115 470d 

-0. 7, R. 2 — Suit against member of joint 

family 585d 

- 0. 9 t R. 13—See ibid, S. 151 497 


0. 14, R. 2 — See ibid, 0. 38, Rr. 5 to 8 

309a 


- 0 . 20, R. 4 — Suit for declaration of title 

and recovery of possession — Judgment in — 
Specific Relief Aot (1877), S. 42 3066 

- 0 . 20, R. 12—See Limitation Act (1908), 

Art. 182 524 


- 0. 21, Rr . 2 and 15 — Execution—Com¬ 
promise with one of decree-holders — Effect 

258c 

- 0. 21, R. 57—See (1) ibid, S. 47 90 

(2) Tenancy Laws — 
Bihar Tenancy Act 
(VIII [8] of 1885), 
S. 170 565 


- 0. 21, Rr . 63 and 103 — See Limitation 

Act (1908), Art. 11A 25 

-0. 21, R. 90—See ibid, (1) S. 115 2905 

(2) 0. 22, Br. 8, 
12 290a 


- 0. 22, Rr. 1 and 11 — Plaintiff suing to 

establish his personal right to office entitling 
him to possession of property— Death of plain¬ 
tiff either during pendency of suit or during 
pendency of appeal—Suit will abate — Substi¬ 
tuted party can only prosecute cause of action 
as originally framed in suit 1846 

-0. 22, Rr. 3, 12; 0. 21, R. 90, Ss . 141 

and 151 — Proceedings to set aside sale — 
Appeal—Abatement 290a 


0. 22, R . 4 


- See (1) ibid. 0. 1, R. 10 

281 

(2) Hindu law—Mana- 
ggp 5Sob 

—0. 22, R. 4 —Final decree obtained in suit 
jon simple mortgage, after the death of th8 
ortgagor defendant without his legal repre- 
utative beiDg brought on record, is a nullity 
far as the legal representative is concerned 

'liter) 206d 
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Civil P. C. (contd.) 

-0. 22, Br. 4 (3), 9 —Death of sole respon¬ 
dent —Bona fide action of appellant — Setting 
aside of abatement 359 a 

-O. 23, B . 3—See ibid, S. 38 440 

-0. 23, B . 3 — Compromise deoree — Con¬ 
struction—Execution 282 

-O. 23, B. 3 — Compromise, when can be 

recorded 445a 

- 0. 23, B. 3 — Ambiguity in agreement_ 

Agreement, if enforceable—Contract Act (1»72). 
S. 2 (h) 4455 

-- 0. 23, B. 3 — Compromise reached in 

suit before Court incompetent to try it—Plaint 
returned— Plaint re-preeented in proper Court 
—Proper Court, competency of, to record such 
compromise 473 d 

*T-0- A — Order, if supersedes S. 80 of 

Code — Civil P. C. (1908), B. 80 and 0. 1, R. 

10 (2 > 527c 

-- 23, R- 3—See ibid, S. 11 and O. 32, 

R. 8 (FB) 97 

- O. 33, It. 1, Explanation — See ibid, 

8. 115 364 

-- °- 33, Rr. 5 to 8, O. 14, R. 2 _ Applica. 

tion for leave to sue as pauper—Objection as to 
pecuniary jurisdiction of Court — Decision of, 
before leave is granted 309a 

ZJ 33, Br. 6 and 7 — Evidence under _ 

Examination of applicant — Scope_Ques¬ 
tions on merits of claim 517 

- -0. 33, B. 7; O. 7, B. 10 and S, 141 _ 

Application for leave to sue as pauper — Objec¬ 
tion as to pecuniary jurisdiction — Return of 
ayjplication for indentation to proper Court 

^ ^ „ 3095 

O. 34, B. 6—See ibid, S. 48 49 X 

7 7 0- 34, R. 11 —Payment of interest at con¬ 

tractual rate up to date of redemption, if obli- 

gatory 391c 

0. 38, B. 10 — Attachment before judg¬ 
ment—Hale of attached property before attach¬ 
ment but deed registered after — Sale is valid 
and prevails over subsequent execution sale in 
lavour of person attaching it 16G 

— P* 39, B.l — Temporary injunction_ 

Granting of—Principles stated — Party in pos¬ 
session having buildings, etc., on property- 
Removal causing irreparable injury — Injunc- 
tion can be granted 222a 

- O. 39, R. 1 - Temporary injunction - 

Grant of—Injunction cannot be granted to a 
trespasser „ 

O. 39, Rr. 1, 2 —Powers of High Court 

366d 

— O. 39, B 1; S, 95 Temporary injunction 

— Grant of—Issues in suit if can be considered 

—Specific Relief Act (1877), 8. 53 527a 
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Civil P. C. (contd.) 

—-—0. 40, R. 1 — Court has no power to ap¬ 
point receiver to hold charge of property after 
litigation is over 184c 

-—0. 40, Rr. 1 and 3 — Submission of ac¬ 
counts—Checking of — Board of Receivers ap¬ 
pointed in respect of certain property—One of 
members of the Board appointed as Chairman 
— Court appointing him as pleader commis¬ 
sioner to check accounts submitted by one of 
the members of the Board—It was held wrong 
in principle to ask the Chairman to check the 
accounts for whioh be was responsible as Chair¬ 
man of the Board of receivers— Accounts held 
should be checked by registered and qualified 
auditor 2415 

—— 0. 40, B. 4\ 0. 43, B. 1 (s) — Receiver 
failing to pay amount due from him—Order of 
Court directing amount to be paid cut of de¬ 
posit standing to credit of Receiver — Order 
held, in substance and effeot, one under 0. 40, 
R. 4—Appeal, therefore, held lay under 0. 43, 

R. 1 (s) from such order 241a 

-0. 41, B. 11—See Court-fees Act (1870), 

S. 12 (2) 239 

-- 0 41, B. 23 —Remand— Conflicting find¬ 
ings and failure to frame essential issues by 
lower Court—Case is fit for remand 356 

-- 0. 41, B . 31 —Judgment of affirmance — 

Contents of 298a 

- 0. 41, B. 33 —Scope and applicability 

346 

-0. 43, B. 1 (s) — See ibid, 0. 40, R. 4; 

0. 43, R. 1 (s) 241a 

Companies Act (VII (7] of 1913), S. 162— 
v\ indiDg up—Fraud—Finding of fraud cannot 
be come to on the basis of affidavits 237a 

Ss. 162, 175 — Provisional liquidator _ 

Appointment of— Provisional liquidator not to 
be appointed pending order on winding up ap. 
plication on ground of deadlock in management 

c t 2375 

-S. 175 —Provisional liquidator— Appoint¬ 
ment of—Grounds — Substratum of company 
gone owing to abandonment of certain project 
—No sufficient ground 237c 

Constitutional law—Power given by consti¬ 
tutional instrument — If text is explicit, it is 
conclusive in what it directs and in what it 
forbids — Government of India Act (1935) 

88 19 c 

Constitution of India (1950), Arts. 13 and 

ff - , S8 « P “ bll ° Sa / e ‘y - Bihar Maintenance 
of Public Order Act (III [8] of 1950) 2G5a 

Arts. 13 and 22 (7 )—Soope 265 d 

Arts. 13 and 254 —Applicability 265 i 

-~^ts 13 (1), 19 (!) ( d) and 5 __ S()fl 

Tublic bafety — Bihar Maintenance of Public 
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Constitution of India (contd.) 

Order Act (III [8] of 1950), S. 2 (1) (d) 

(PB) 8226 

- Arts. 13 (1) and 372 (1 )—Interpretation 

265c 

_ Art. 19 —Scope— If concerned with per¬ 
sonal liberty 8826 

_ Arts. 19 (1) (f) and 31 (2) and (6) — 

Construction—Certification — Limitation 

(SB) 392r 

_ Art, 19 (5) — See Public Safety—Bibar 

Maintenance of Public Order Act (III [3] of 

1960), S. 2 (1) (b) (FB) 322/ 

_ Art. 19 (6 )— 'Reasonable restrictions’ — 

Expression refers to law and not to order pass¬ 
ed under it — Order cannot be considered on 
merits (FB) 322a 

_ Art. 19 (5) — Reasonableness of restriction 

—Power of Court to decide (FB) 322c 

- Art. 19 (5 )— ‘Reasonable restrictions — 

Tests of reasonableness — Subjective and ob¬ 
jective teats explained (FB) 322 d 

- Art. 19 (5) — Reasonable restrictions — 

Reasonableness—Onus of proof (FB) 322a 

* _ Art. 19 (5) — Bihar State Management 

of Estates and Tenures Act (XXI [21] of 1949) 
—Reasonableness (SB) 392/ 

_ Arts. 21 and 226 — See Public Safety— 

Bihar Maintenance of Public Order Act (III 
[8] of 1950), S. 2 (1) (a) 2656 

_ Art. 22(7 )—Scope 265/ 

* - Arts . 22 (7), 246, Sch. 7, List. IIL 

Item 3 — Preventive detention legislation — 
Powers of State — Successive legislations 

332 g 

_ Art. 31 (1) — See Bihar State Manage¬ 
ment of Estates and Tenures Act (XXI [21] of 
1949) (SB) 392<z 

_ Art. 31 (2) and (6) —See ibid (1) Art. 19 

(1) (f) (SB) 392r 

(2) Government of India Act (1935), 
S. 299 (2) (SB) 392d; (SB) 392 i 

(SB) 892 k\ (SB) 39 tw 

(SB) 392 u 

* _ Arts . 31 (2), Sch. VII , List I, Item 33 

and List II item 36 — Taking possession — 
Meaning of — Bihar State Management of 
Estates and Tenures Act (XXI [2l] of 1949). 
S. 1 (SB) 892 1 

* _ Art. 31 (6) — Exercise of powers under 

—Restriction (SB) 3926 

* _ Art. 31 (6) — “It shall not be called in 

question'* — Meaning of — Institution of suit 
prior to Constitution (SB) 392c 

_ drt. 31 (6) — Certificate of President — 

Effect (SB) 392 g 

* _ Art. 31 (6) — Effect of — Civil P. C. 

(1908), S. 9 (SB) 392n 


Constitution of India (contd.) 

* _ Art. 3L (6) — Any law of the State — 

Meaning of — Bihar State Management of 
Estates and Tenures Act (XXI [21] of 1949), 
S. 1 (SB) 392o 

_ Art. 166 (2) — Order by Governor — 

Authentication—Signature of Under Secretary 
—If sufficient 832c 

* _ Art . 213 — “Satisfied” — Meaning — 

Words and phrases 332/ 

Art. 213 (1)—See Public Safety—Bihar 


* 


Preventive Detention Ordinance (II [2] of 

1950) 322a 

_ Ar. 226— Power of High Court — Neces¬ 
sary directions, though not conforming to any 
of the writs, oan be given (FB) 322^ 

- Art. 226 (1) —“For any other purpose” 

—Meaning of— Issue of mandamus in matters 
of discretion—Mandamus upon State Govern¬ 
ment direoting it to refer dispute under 
S. 10 (1), proviso, Industrial Disputes Aot— 
Industrial Disputes Act (1947), S. 10 (1), 
proviso (FB) 387 

_ Art. 246, Sch. 7 List III, Items 1 and 3 

—Buie of pith and substance—Applicability 

8326 

Art. 248 _ See Bihar State Management 


of Estates and Tenures Act (XXI (21) of 1949), 
! (SB) 392e 

_ -Art. 372 (l)—See ibid, Arts. 13 (1) and 

372 (1) 2650 

_ Arts. 373 and 392—See Publio Safety- 

Preventive Detention (Extension of Duration) 

Order, 1950 . 26 t 5 / 

_ Sch. VII, List I, Item 33 and List II, 

Item 36—See ibid, Art. 31 (2) (SB) 392i 

_ Sch. VI List III, Items 1 and 3—See 

ibid' Art. 246 332/1 

Continuance of Legal Proceedings Ordi¬ 
nance (1948 )—Ordinance if ultra vires of 

Governor-General (Quaere )—Government of 

India Aot (1935). S. 42 I68d 

Contract Act (IX [9] of 1872), S. 2 (n)— 
See Civil P. C. (1908), O. 23, R 3 4456 

_$, 21 _Specific performance of contract; 

535a 

_S. 16 _Pardanashin woman 2476 

_ 16 _Applicability 379c 

_6’s. 43 and 69 —Decree for arrears of rent 

for 1342 to 1345 Fasli against plaintiffs who 
were dar-mokararidars —Defendant not im¬ 
peded in rent suit—Defendant becoming co¬ 
sharer dar.mokarandar by purchasing share 
from another dar-mokararidar — Defendant 
undertaking to pay arrears of rent for ISIS-- 
Plaintiffs satisfying decree and suing defendant 
for contribution even in respect of year 154^ 
Plaintiffs held could not ask for reimburse- 
under S. 69 but were entitled to decree for 
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Contract Act (contd.) 

contribution under S. 43—Defendant held was 
not liable to contribute in respect of year 1342 
but was liable to contribute in respect of decree 
for cost in rent suit 212 

-S. 69—See ibid, Ss. 43 and 69 212 

S. 69 —Evidence Act (1872), S. 115 


Contribution—Suit for—Plaintiff taking ad¬ 
vantage of excess payment by defendant— 
Estoppel 255 

- S. 188 —Agent—Rights of—Agent who 

has some interest in property can maintain 
action to protect that interest even if it is a 
qualified interest 222 d 

-S. 221 —Loss of goods—Agent’s lien, if 

lost—Loss, if falls on principal 4815 

Co-sharers —Joint property—Building, erec¬ 
tion of, by cosharer—Right of other cosharer 
to demand demolition—Limitation Act (1908), 
Arts. 142 and 144 511 

Cotton Cloth and Yarn Control Order 

( 1945) t S. 23 —Sanction for prosecution for 
•contravention of Order—Sanction signed by 
Additional Under-Secretary on behalf of Pro¬ 
vincial Government—Sanction is not properly 

authenticated—Conviction must be set aside_ 

Government of India Act (1935), S. 59_ 

Notification No. 2094-A dated 1-5-1937 issued 
under 75 

-- Para, 18 ( 2 ) —Accused taking stocks of 

yarn to railway station—Accused not holding 

stocks which were held by his master_Para 

held did not apply 95 a 


- Para. 23 —Order sanctioning prosecution 

--Order signed by Under-Secretary for Addi¬ 
tional Under secretary—Order held was de¬ 
fective—Bihar Government Notification No. 
2094-A. dated 1st May 1947, R. 1 956 

Court-fees Aot (VII [ 7 ] of 1870), S, 1— 
See Civil P. C. (1908), S. 115 470a 

- 7 (ivj (b )—Partition Act (IV [41 of 

1893), S. 4—Co-sharer owning five-sixth share 
selling entire property— Owner of one sixth 
share suing for declaration of title, possession 
and partition—Prayer for permission under 
•0 4, Partition Act, to buy out defendant’s 
share Court-fee paid ad valorem on one-sixth 
share and in addition fixed fee for partition— 

Dint decreed except for prayer under S. 4_ 

Appeal in re3peot of that prayer only_Prayer 

simply amounts to asking for partition indicat¬ 
ing the manner in whioh it should be made — 
Court-fee chargeable on appeal is only partition 

court-fee and not ad valorem fee on value of 
entire property o.n 

—- S. / (tv) (c )—— Suit for declaration and 
injunction—Valuation for conrt.fee and jurisdic¬ 
tion —Suits Valuation Act (1887), S. 8 3if$ 


Court-fees Act (contd.) 

- Ss. 10 (ii) and 12 (ii) —Deficit court- 

fee in Courts below—Order in second appeal 
to pay deficit court-fee within certain time 
otherwise appeal to Btand dismissed—Correct 
order held should have been an order of dis¬ 
missal of suit and not appeal (Obiter) 358 b 

-S. 11 — See Limitation Act (1908), 

Art. 182 624 

-S. 12—See Civil P. C. (1908), S. 115 

4705 ; 470d 

•-S. 12 (ii)—See ibid, S. 10 (ii) 3585 


-S. 12 (2) — Deficiency of court-fee in 

lower Court—Power of Court of appeal to stay 
hearing until deficit is paid—Proper course to 
be followed stated—Civil P. C. (Ib08), 0. 41, 
R- 11 239 

* Criminal Procedure Code (V [5] of 1898), 
S. 6—See Public Safety— Bihar Preventive 
Detention Ordinance (II [ 2 ] of I960)- 332a 

-S. 29 — See Prevention of Corruption Aot 

(1947), S. 5 (2) 550a 

- Ss. 107 , 133 and 145 — Dispute as to 

possession of land — S. 107, if should be 
applied — Applicability of S. 145 — Dispute 
regarding land used by public — Action under 
S. 133 502a 

-S. 107 — Object of seotion 5025 

-S. 133 — See ibid. S. 107 502a 

- Ss. 133 and 147 —Conversion of proceed¬ 
ing under 8 . 133 into one under S. 147 315 

- S. 114 — Order under — Is not by itself 

proof of possession 79 # 

-S. 145 —See ibid, S. 107 502a 

- Ss. 145 and 537 — Non-compliance with 

provisions of S. 145 372a 

-.S. 145 —Parties 8726 

- S. 145 — Onus of proof 472a 

-.S'. 147—See ibid, S. 1S3 315 

-.S'. 148 — Local enquiry by pleader com- 

misssioner — Legality — Local enquiry after 
first party closed their case — Failure to allow 
such party to show that report is erroneous_ 

Effect ^ 4725 

-S’. 162 —Words “in the oourse of,” mean- 

ing explained — First information by one 
person — Statement of accused recorded before 
investigation started and another first informa¬ 
tion instituted on basis of such statement which 
was exculpatory _ Statement is not hit by 

S. 162 — First information report on its basis 
is admissible 44 ^ 

-S'. 162 — Failure to examine Police Officer 

549a 

- 162 1 537 —Non-compliance with S. 162 

-S, 190 (1) — See ibid, S. 254 500 

-.S'. 195 — Bengal, Agra and Assam Civil 

Courts Acs (XII [12] of 1887), S. 21 ( 3 ) _ 
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Criminal P. C. (contd.) 

Offence under S. 210, Penal Code, in Munsifs 
Court — Receiving of appeal from Munsifs 
assigned to Additional District Judge under 
S. 21 (3) — Complaint by latter Court under 
S. 195, Criminal P. 0. — Validity 567 

-S’. 198 — “Person aggrieved” —Defama¬ 
tion — Manager of Co-operative Bank—Penal 
Code (1860), 8 . 500 — Bihar and Orissa Co¬ 
operative Societies Aot (VI [ 6 ] of 1935), S. 2 
(9) 545a 

-S. 208 — Magistrate acting under S. 347 

—Proceeding under Ch. 21 converted into one 
under Ch. 18 — Right of accused to cross- 
examine prosecution witnesses before charge 

550a 

- Ss. 208 (2) t 252 and 256 — Right of 

aooused to cross-examine prosecution witnesses 
under these sections 550c 

-S. 235 —Misjoinder of charges — Accused 

caught while committing theft by owner subse¬ 
quently assaulted with garasa and stick by 
aocusei’s father and brother on his refusal to 
releas 9 accused — Offence of theft held was 
separate from offences under Ss. 823 and 826, 
Penal Code, and should not be tried together 

210 

-S. 239 (a)— Same offence — Same trans¬ 
action 295c 

_ S. 239 (d)— Same transaction 312 

_S. 252—See ibid, S. 208 (2) 550c 

_Ss. 252,256 —Trial under Ch. 21 —Right 

of accused to cross-examine before and after 
framing of charge 5506 

_ Ss. 254, 190 (1) — Magistrate taking 

cognizance of case — Transfer to another 
Magistrate — Latter’s power to frame charges 
for offence disclosed by evidence — Such act, 
if amounts to taking cognizance — Essential 

Supplies (Temporary Powers) Act (1946), S. 11 

500 

_S. 256—See ibid ( 1 ) S. 208 ( 2 ) 550c 

(2) S. 252 5506 

_S, 307 _Mere fact that evidence did not 

bring out offence is not enough—Verdict must 
be “unreasonable” or “manifestly wrong” — 
Jury admitting inadmissible evidence — High 
Court can go into question whether remain¬ 
ing evidence justifies verdiot 796 

_S. 342 (2 )—Refusal to answer question— 

Effect 5086 

_S. 347 —“Provisions hereinbefore contain¬ 
ed” refer to Ch. 18 of the Code 550 d 

-S. 439 — Finding of fact — Interference 

with 508a 

-S. 491—See Public Safety—Bihar Main¬ 
tenance of Public Order Act (III [3] of 1950), 
S. 2 ( 1 ) (a) 2656 


Criminal P. C. (contd.) 

- S. 522 —Dispossession by show of force 

.1 2956 

- S. 526 ( 8 )—See ibid, S, 589 5426 

- S . 537—See ibid, (1) S. 145 372a 

(2) S. 162 5496 

(3) 8. 539 5426 

-Ss. 539 , 526 ( 8 ) and 537 — Application 

under S. 526 (8)—Rejection of — Interference 
in revision against conviction 5426 

Custom (General) —Proof of — One instance 
cannot make custom—No general inference can 
be drawn from one instance, governing all oases 
—Evidence Act (1872), S. 13 3026 

DEBT LAWS 

Bihar Money-lenders Act (III [3] of 1938 )* 
S . 7 —Does not apply to suit by debtor — Re¬ 
demption suit by mortgagor — S. 7 has no ap¬ 
plication 2016 

Bihar Money-lenders (Regulation of Trans¬ 
actions) (Act (VII [ 7 ] of 1939), S . 7— Appli¬ 
cability — Suits not brought by money-lender 

8796 

Usurious Loans Aot (X [10] of 1918), S. 3 

( 1 ) _Right to re.open—Mere excessive interest 

not sufficient 379*2 

_S. 3 (l )—Suit by non-debtor — Relief to 

re open—Granting of 879# 

Deed—Construction—Will—Principles of con¬ 
struction — Bequest by Hindu to female heirs 
dependent on him for maintenance—Deed men¬ 
tioning only permanent possession and no other 

right—Females held did not get absolute estate 

218a 

Easements Act (V [5] of 1882), S. 4 —Profit 

a prendre—Right to dig earth—It is not ease¬ 
ment but profit a prendre in gross — It falls 
within extended meaning of easement in Limi¬ 
tation Aot, S. 2 (5) and can be acquired by 
prescription—Limitation Act (1908), Ss. 2 (5)* 
26 2026 

_ Ss. 7 , 32 and 35 —Right of the owner of 

upper level land to drain water on land of 
lower level — It must not, however, interfere 
with agricultural operations on land of lower 
level_Dominant owner must show that erec¬ 

tion of bandh had interfered with his right 

_S. 28—See Calcutta Survey Act (I W °* 

1887), S - 3 „ „ 00 As 

__Ss. 32 and 35 -See ibid, Ss. 7, 32 andja 

Essential Supplies (Temporary Powers) 

Act (XXIV [24,1 of 1946), S. 3. ( 2 ) U)* 

(i )—Order under, authorising search of st 
and seizure of certain amount of sugar 
stock—Legality of 
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parade 

-S. 13 

-$. 35. 


Essential Supplies (Temporary Powers) 

Aot (contd•) 

-5. 7 —Aot extended to 1st April 1949 by 

resolution of Constituent Assembly _Contra. 

vention of Cl. 11 of Bihar Kerosene Oil Control 
Order, 1948 on 25-11-1948,'— Sentence under 
S. 7 of Aot is valid — Bihar Kerosene Oil Con¬ 
trol Order, 1948, Cl. 11 200 

- S. 11 — See Criminal P. C. (1898), S. 254 

500 

Evidence Act (I [l] of 1872), S. 5 — Doou- 
ments irrelevant—No objection to their admissibi¬ 
lity—Documents are not made admissible 134 k 

-S. 9 — Evidence of test identification 

514 

See Custom (General) 8025 

See ( 1 ) Calcutta Survey Act (I [ 1 ] 
of 1887), S. 3 432 

(2) Tenancy Laws — Bihar 

Tenancy Aot (VIII [ 8 ] of 
1886), S. 103B 487a 

(3) Tenancy Laws — Bihar 
Tenancy Act (VIII [ 8 ] of 
1885), Ss 103B, 102 293 

-See Civil P. 0. (1908), S. 11 and 

o (FB) 97 

■ Ss. 77 and 78 —Order of Government_ 

Printed copy—Proof 265c 

--S 8 • 101-103 — See Registration Act (1908), 

77 370c 

Sa. 101 to 103 — Pardanaahin woman 

-—S'. 110 — Suit in ejectment — Burden of 

proof 359 c 

-S. 114—See Hindu law—Partition 365 

-S. 115—See (1) Civil P. C. (1908), S. 11 

/ \ n 4656 

( 2 ) Contract Act (1872) 

S - 69 255 

(3) Houses and Rents_ 

Bihar Buildings (Lease, 
Rent and Eviction) 
Control Act (III [a] 
of 1947), S. 11 354a 

(4) T P. Act (1882), S. 6 

(a) 488 

Mahant of asthal executing 


13 


-S. 44. 

O. 32, R. 3 


S. 115 


8tamarari PatU in favour of defen- 
t j CQuS30ra of mahant accepting rent 

rom defendant-Suoaessor held estopped from 

saying that leaae was not binding on him —R e 
nofnrL n |°i ° ndanfc ’ 3 teDancy ' k° wev er, would 

,na ~ ki »e 

statute-Want of luriediction appearing on face 


Evidence Act (contd.) 

of proceeding — Question of approbating and 
reprobating does not arise 3186 

General Clauses Act (X [10] of 1897), S. 6 
— See Interpreration of Statutes 5056 

Government of India Act (1935), (26 Geo . 
V & 1 Edw. VIII, C 2), S. 42 — See Continua. 
nee of Legal Proceedings Ordinance (lM8):168i 

-S. 59 — Notification No. 2094.A dated 

1-5-1937 issued under — See Cotton Cloth and 
Yarn Control Order (1945), S. 23 75 

-S. 88 — See (i) Constitutional law 19c 

( 2 ) Houses and Rents - Bihar 
Buildings (Lease, Rent 
and Eviction) Control Act 
(III [3] of 1947), S. 1 (3) 

(FB) 506 

Governor can promulgate Ordi- 

I V t __ a 


S. 88 


nanca only on absolute condition that Provin¬ 
cial Legislature were not in session at the time 

19 b 

- -.S'. 88— Ordinance under—Satisfaction of 

Governor alone is contemplated — Courts can¬ 
not question grounds of satisfaction to promul- 
gate Ordinance 35 ^ 

- S’. 88 (2) (c )~Governor can amend Ordi¬ 
nance by another Ordinance — Amendment of 
Bihar Maintenance of Public Order (No 2 ) 
Ordinance (IV [4] of 1949) by Bihar Ord,- 
nance V [5] of 1949 is valid 2286 

T S.92 (l) — Scope of—Order of eviction 
under Bihar House Rent Control Order (1942) 

505c 

S - —See Public Safety—Bihar Main, 

tenanoe of Public Order (No. 2) Ordinance (IV 

[4] of 1949) ' 3gc 

7 - S ' • 107 — Provincial law-Pith and aubs- 

ten s e k° vi U r° h r aw _ falling within one of items 
in Sch. VII, List II — It is valid even though 

(. trenches inoidentally upon matters dealt 

with in Sch. VII, List I or List III 35 a 

-S. 179—See Civil P. C. (1908), Ss 79, 80 

557d 

7-240—1Sub-Inspector of Police dismissed 

from service on 23rd July 1940 — Order com 

mun.cated on 29th July 1940 — Suit by Sub- 
Inspector on 21 st July 1943 for declaration 
that order of dismissal was ultra vires and for 
arrears of pay from 30th July 1940 to date of 
suit-Durmg pendency of suit plaintiff reinstat- 
ed _ Plaintiff held was entitled to decree for 
arrears of pay from 30th July 1940 up to date 

17 

T , l *-99 _ See Bibar State Management of 
Estates and Tenures Act (XXI [ 21 ] of 1949), 

, S 'f ~ See Bihar Sfcat ® Manage* 

ment of Estates and Tenures Aot (XXI [21] g 0 f 

(SB) 892a 
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Goyt. of India Act (contd.) 

* -S. 299 (2), Sch . VII, List II , item 9 — 

Acquisition—Meaning of—Constitution of India, 
Art. 81 (2) (SB) 892i 

* - s ’. ^99 (2 )—Public purpose—Power of 

Court to decide—Constitution of India, Art. 81 

(2) (SB) 392i 

'- 299 (2 )—Payment of compensation_ 

Bihar State Management of Estates and Tenures 
Act (XXI [21] of 1949)—Constitution of India, 
Art. 81 (2) (SB) 392k 

* -5. 299 (l) —'Law*—Meaning of 

(SB) 392 t 

-S. 299 (2), Sch. VII, List II item 9 — 

Bihar State Management of Estates and Tenures 
Act (XXI [21] of 1949)—Validity of 

(SB) 392/ 

-S. 299 (2) —Acquisition—What amounts 

to — Bihar State Management of Estates and 
Tenures Act (XX [21) of 1949), 8. 3-Consti¬ 
tution of India, Art. 31 (2) (SB) 892u 

-S. 299 f2j_Public purpose—Meaning of 

— Constitution of India, Art. 31 (2) 

(SB) 392 w 

- Sch. VII , List II, items 1 and 2 — See 

Public Safety—Bihar Maintenance of Public 
Order (No. 2) Ordinance (IV [4] of 1949) 85c 

- Sch. VII, List II. item 9—See ibid, 

S. 299 (2) (SB) 392 d ; (SB) 812/ 

- Sch. VII , List II , item 21 —Power to 

take management of property — Bihar State 
Management of Estates and Tenures Act (XXI 
[211 of 1949) (SB) 892k 

- Sch. 7, List 2 No. 48, List 1 No 45 _ 

Sales tax—Power of Provincial Legislature to 
levy—Extent of—Bihar Sales Tax Act (1944), 
Ss. 4 and 5 450c 

*Hindu Law — Inheritance — Grandson gets 
unobstructed right by birth to grandfather’s 
property—Partition does not annul such right 
—K partitioning his property with his sons B 
and S —P, B’s son, becoming separate from 
his father and brothers —K dying—P held was 
entitled to share of inheritance left by K la 

-Inheritance — Mithila school — Mother 

inheriting property after son’s death — On her 
death property passes to son's heirs and not to 
husband’s heirs 194a 

-Manager—Suit for specific performance_ 

Specific Relief Act (1877), S. 27 _ Civil P. C. 
(1908) O. 22, R. 4 535 b 

-Manager—Alienation 53 5d 

-Partition — Suit for—Plaintiff claiming 

that certain property held by individual mem- 

ber was joint family property_Barden to 

prove that family was possessed of sufficient 
property by which property in question could 
have been acquired lies on him—On such proof 
burden shifts to other side who alleges self. 


Hindu Law (contd.) 

acquisition to prove that it was acquired with¬ 
out aid of family fund 88 

--Partition—Partial partition —Presump¬ 
tion — Some of property at previous partition 
left joint—Partition of such Property _ Evi¬ 
dence Act (1872), S. 114 865 

-Reversioners — See Transfer of Property 

Act (1882), S. 6 (a) 488 

-Rules of interpretation—Mimansa sutras 

—Mimansa looks to words alone for their 
meaning—Mimansa system is identical with 


judicial principles of interpretation 

-Schools of law—Mithila scbool- 

is law of Mitakshara except in few 


1945 
Law of, 
matters 

15 

HOUSES AND RENTS 
Bihar Buildings (Lease, Rent and Eviction) 
Control Act (III [3] of 1947), S. 1 (3)— 
Amending Ordinance (VI [61 of 1849), Ss. 2 
and 3—Section 1 (3) of Act is intra vires the 
Provincial Legislature (Per Full Bench : Mere¬ 
dith J. contra) — Section 2 of the amending 
Ordinance is intra vires—Section 3 of the 
amending Ordinance is ultra vires (Per Mere, 
dith J.) — Government of India Act (1985) 

S. 88 (FB) 505 

- Ss. 2 and 11 —Definition of tenant js not 

retrospective (Per Full Bench) (FB) 50c 

- S. 11 —Civil Court—Jurisdiction — Civil 

Courts have no jurisdiction to decree possession 
—Civil P. 0. (1908), S. 9 (FB) 50d 

- S. 11 —Ejectment suit—Decree—Objection 

under section raised in execution proceedings 
—Res judicata—Civil P. C. (1908), S. 11, 
Expl. 4—Evidence Act (1872), S. 115 354a 

- S. 11 — Tenant-at will of plot of land — 

Deoree against—Exeoutability 523 

- S. 11 (1), (2) and (3) — Distinction be¬ 
tween sub-sections pointed—Controller need not 
fix speoific period under sub-s. (2) for tenant to 
deliver possession to landlord 204a 

-Ss. 11 (2), 18 and 20 —Order under S. 11 

(2) directing tenant to put landlord in posses¬ 
sion within specified time—Appeal by tenant-— 
Tenant need not put landlord in possession 
within time when appeal is pending — Appeal 
dismissed — Landlord not put in possession 
Application for proceedings to be taken against 
tenant for offence under &. 20— Summons on 
tenant iesued — Tenant, however, instituting 
suit in civil Court, before issue of summons, 
for declaration that order of Controller wa9 
without jurisdiction and obtaining ad interim 
injunction — Injunction granted — Controller 
apprised of suit and order shown — Controller 
must recall summons and await decision of sui^ 

_He cannot proceed, on technical ground ta 

no stay has been ordered ^ 


Subject Index, A. I. R. 1950 Patna 


15 


Houses and Rents (contd.) 

- Ss. 18 and 20 — See ibid, Ss. 11 (2), 18 

and 20 2045 

Bihar House Rent Control Order (194=2), 

S. 4 —Order of eviotion in terms of compromise 
—Validity—Civil P. C. (1908), S. 9 505a 


Indian Independence Act (1947), (10 & 11 
Geo VI, C 30), S. 15(1> and (2 )—Abatement 
of suit under S. 15 ( 1 ) — No provision for set¬ 
ting it aside—Provisions of O. 22, Civil P. C., 
do not apply—Request to Court by person 
designated to be allowed to continue proceed¬ 
ings is of formal nature — Even if application 
to Court is necessary, Art. 181 and not Art. 171 
of Limitation Act would apply — Limitation 
Act (1908), Arts. 171 and 181 1685 

*-S. 15 (2 )—“Law of the new Dominion*. 

—Continuance of Legal Proceedings Act (1948) 
is law of new Dominion within 9 ub-secfcion — 
Continuance of Legal Proceedings Act (1948) 

168a 

Industrial Disputes Act (XIV [14] of 1947), 
S. 10 (h , proviso—See Constitution of India, 
Art. 226 (1) (FB) 387 

Intepretation of statutes — See Bihar State 
Management of Estates and Tenures Act 
(XXI [ 21 ] of 1949) (SB) 392m 

-Ultra vires statute — Valid portions not 

severable from ultra vires provisions_ Whole 

statute is bad but if valid portion is severable 
from invalid portion, Court may uphold valid 
portion of it, if thereby a different law is not 
created 85d 

--Invalid portion severable from valid 

portion—Valid partion may be upheld if different 
law i 9 not created (FB) 50 h 

-Retrospective operation—Not to be given 

unless such construction appears clearly 

_ (FB) 50i 

Constitution Act — Principles of construc¬ 
tion to be applied are not precisely the same as 
would apply in construing ordinary documents 

™ ^ . 1795 

~ Words precise and unambiguous—Nothing 
further ie necessary to expound them — Construe, 
tion is to be made of all parts together 194c 

■—-Reasonableness of statute—Powers of Court 

d r‘ de ft x, (FB) H221 > 

Constitution — Narrow and technical con. 
struction aught to be avoided, if possible 

~ ... .. ^ (FB) 32 2 i 

Constitution—Construction 332eZ 

Emergency—Legislation 332^ 

-Intention of legislature 379a 

-General and special provisions 

T . , (SB)392p 

-inconsistent provisions (SB) 392ry 


Interpretation of Statutes (contd.) 

-Constitution statutes (SB) 392.9 

-Intention of legislation (SB) 392u 

-Taxing statute—Strict construction 450^ 

-Proviso 450 / 

-Each and every word used in a particular 

provision of the statute must be given its full 
effect and meaning 4505, 

-Repeal — Effect — General Clauses Act 

(1897), S. 6 5055 

-Proceedings of legislature _ Report of 

Select Committee can be looked into in inter¬ 
preting a statute only when language of statute 
is not clear or unambiguous 542a 

Landlord and Tenant — See under Tenancy 

Laws 

Letters Patent (Patna), Cl. 9~ For purposes 
of justice*—Meaning—Questions held of public 
importance—Relief illusory—Suit can be tried 

V* , x. 179a 

Limitation — See Constitution of India, Arts. 

]9 ( 1 ) (f) and 81 ( 2 ) and 6 (SB) 392r 

Limitation Act (IX [9] of 1908), S. 2 ( 5 ) 
—See Easements Aot (1882), S. 4 2025 

-<S. 6 — See ibid, S. 8 206a 

- Ss. 6 and 8 and Arts. 142 and 144 _ 

Adverse possession of property belonging to 
minor—Combined effect of Ss. 6 and 8 _Limi¬ 

tation does not cease to run merely because 
rightful owner is minor — Limitation expiring 

after 3 years from attainment of majority _ 

Suit for ejeotment by minor after expiry of 
limitation—Proper Article applicable is Art. 142 
—No extension under combined effect of Ss. 6 
and 8 pg la 

- S. 8 — Three years must be counted from 

date of cessation of minority and not date of 
attainment of majority — Date from which 

period has to be reckoned has to be excluded — 
Limitation Act (1908), Ss. 6 and 12 206a 

-S. 12—See ibid, S. 8 203a 

-S. 26 — See Easements Aot (1882), S. 4 

. ... 2025 

- Art. 11 — See Limitation Act (1908) 

Art. 11A <25 

- Art. 11A — This article and Art. II_Dis¬ 
tinction— Article 11 covers order whether made 

with or without investigation _ Article 1 l ty 

does not apply where there has been no investi¬ 
gation— Plaintiff instituting case under O 21 
R. 97, Civil P. 0. — No appearance on plain 
tiff’s behalf on very first date fixed—No likeli 
hood of evidence being gone into on such date 

— Case dismissed for default — Plaintiff filin^ 
suit for possession — Suit filed more than one 
year after dismissal of case under O. 2L. R 97 

— Suit field was not governed by Art. 11 A _ 

Limitation Act (1903), Art 11 _ Civil P r 
(1908), O. 21, Rr. 63 and 103 25 
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Limitation Set (contd.) 

- Art. 91 —Suit for declaration that donee 

did not acquire title under gift ab initio void 

247a 

- Art. 116 —Registered sale deed — Vendee 

undertaking to pay mortgage-debt of vendor— 
Failure to pay — Final decree for sale passed 
against vendor and vendee — Decree satisfied 
by vendor—Vendor can sue vendee for breach 
of contraot—Cause of action arises when ven¬ 
dor was made to pay deoretal amount or on 
date of final decree — Suit brought within B 
years from final decree held not barred 21 

- Art. 120—See Specific Relief Act (1877), 

S. 42 802a 

- Arts. 120,125 —Applicability—Bequest by 

Hindu to his two female heirs — Only right to 
possession during lifetime granted—Possession 
of females is only of Hindu females as such — 
Suit by reversioner is governed by Art. 125 
and not by Art. 120 218c 

- Art. 120 —Whether cause of action to set 

aside alienation arises from date of alienation 
or from date of knowledge of alienation (Qucere) 

447c 

- Art. 125—See ibid, Arts. 120, 125 218s 

- Art. 125 —Applicability — Article applies 

to cases where alienations by female holders 
are binding on reversioners — Alienations void 
ab initio—Article does not apply 2186 

- Art. 125 — Possession of Hindu or Mu¬ 
hammadan female—Nature of 447a 

- Art. 125 —Suit by reversioner 4476 

- Art. 132—See T. P. Act (1882), Ss. 82 

and 92 174a 

- Arts. 142 and 144 — See (1) ibid, Be. 6 

and 8 191a 
(2) Co.sharers 

511 

- Arts. 142 and 144 —Tacking—Succession 

of wrong doers claiming through one anothec 
—They can tack to their periods of adverse 
possession 1916 

- Art. 142 —Suit by mortgagee upon simple 

mortgage—Plaintiff in whom equity of redemp 
tion entirely vested not party to suit— Decree 
for sale — Auction-purchaser enters upon pro¬ 
perty as trespasser — Suit for possession is 
governed by Art. 142 — Section 60, T. P. Act 
read with Art. 148 has no application—Section 
60 requires that possession should be the pos¬ 
session of mortgagee as such—In simple mort¬ 
gage, possession obtained by mortgagee or 
auotion-purohaser, in pursuance of sale is not 
that of mortgagee — Limitation Aot (1908), 
Art. 148—T. P. Act (1882), S. 60 2066 

- Arts. 142 and 144 —Co-owners— Adverse 

possession 298c 


Limitation Aot (contd.) 

- Arts. 142 and 144 —Applicability 


Suit 


for possession based on title—Onus of proof — 
Evidence of both parties unsatisfactory — Pre¬ 
sumption arising from title can be taken into 
consideration 484a 

- Art. 144—See Specific Relief Act (1877), 

S. 42 802a 

- Art. 144 — Lioence to dig and search for 

coal—Casual acts of digging and boring —Such 
possession does not attract rule of adverse pos¬ 
session 134; 

- Art. 148—See ibid, Art. 142 2066 

- Art. 182 —Final adjudication with regard 

to mesne profits — Direction to pay deficit 
court-fee — Final decree for mesne profits — 
Starting point of limitation for execution — 
Civil P. C. (1908), 0. 20, R. 12 — Court-fees 
Act (1870), S. 11 524 

- Art. 182 (5 )—Step-in aid of execution— 

Application for transfer of decree for execution 
is a step in-aid of execution 518 

Muhammadan Law — Pre emption — Wit¬ 
nesses being same and vendor and vendee absent 
—Reference to performance of talab-i-mawasi- 
bat during ceremony of talab-i-ishad necessary 

98 

-Gift—Revocation 800 

MUNICIPALITIES 

Bihar and Orissa Municipal Aot (VII [7] 
of 1922), Ss. 218 ana 376 —Making of privy 
without permission of municipality— Proseou- 
tion after period prescribed under S. 875 — 
Sustainability of conviction under S. 218 510 

-S. 375—See ibid, S. 218 610 

-$. 377 —“Act” — Word refers to tortious 

act—Suit for declaration and injunction—Suit 
is not barred by section 8 


Negotiable Instruments Act (XXVI [26] 
of 1881), Ss. 8, 32, 78 — Promisaory note— 
Discharge of debt under—Suit for recovery by 
non-holder on ground that holder ia benamidar 
for him—Whether lies 493a 

-S. 32—See ibid, S. 8 4 93a 

-S. 78—See ibid, S. 8 493a 

Oaths Act (X [10] of 1873), S. 8—See Civil 
P. 0.(1908), S. 116 180 

-S. 9—Sea Civil P. C. (1908), S. 115 180 

-S. 12 —See Civil P. C. (1908), S. 115: 180 

Partition Aot (IV [4] of 1893), S. 4 — See 
Court fees Aot (1870>, S. 7 (IV) (b) 317 

Patna High Court Buies, Chap. 5, B. 3 — 
Reference to Full Bench — Mixed question of 
law and fact cannot be referred (FB) 50 a 

- Chap. VII, R. 9-See Civil P. 0. (1908). 

8. 100 178 
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Penal Code (XLV [45] of I860), S. 67 — 
See Bihar Prevention of Food Adulteration Act 
(V [5] of 1948) S. 9 (2) (e) 801d 

- S. 96 —Deceased constructing Bhuskar on 

his own land — Accused asking to stop con¬ 
struction which deoeased refused—Acoused then 
demolishing nad belonging to deoeased — De¬ 
ceased protesting — Accused then striking a 
bhala blow on chest of deoeased — Held that 
accused being aggressor had no right of private 
defence 44 6 

- Ss. 147 , 148, 326/149 , 302 — Rioting — 

Common object to assault deoeased not establish- 
ed—One of acoused guilty of murder and con¬ 
victed under S. 802 — Others held could not be 
oonvioted under Ss. 147, 148 and 326/149 :44c 

-S. 186 — Obstruction — Nature of 4366 

— 186 — Voluntary obstruction — What 
constitutes 544 

- S. 441 — Intention — Proof 295a 

- Ss, 441 and 447 — Criminal trespass _ 

Assertion of claim of right 564 

- S . 447 — See ifcid, S. 441 564 

- S, 499 —Bank whether can be defamed:5456 

- S, 499 —“Intending to harm or knowing” 

— Matter published per se defamatory 545c 

- S. 500—See Criminal P. C. (1898), S. 198 

545a 

Precedents — Obiter dicta — Decision based 
on two grounds — Decision upon one ground 
is not obiter beoause decision upon other is 
itself sufficient (Per Meredith J.) (FB) 60e 
——Federal Court — Principle in clear terms 
laid down by Federal Court— Principle must 
be followed, though obiter (FB) 50/ 

——Interpretation of Privy Council decision by 
Federal Court — Interpretation is binding on 
High Courts (FB) 50g 

-——Case is an authority for what it actually 
decides and not for what logically follows from 

lb 309d 

_i — Test to decide whether 
djotum ia obiter 484ft 

Prevention of Corruption Act (II [ 2 ] of 

1947), S . 5 ( 2 ) — Offence under — Court, 
triable by—Criminal P. C. (1898), S. 29 : 550a 

Preventive Detention (Extension of Dura¬ 
tion) Order, 1950 — See under Public Safety 
Promissory note — Nature of — Collateral 
security or conditional payment — Suit on 
original consideration when lies 498ft 

Provincial Small Cause Courts Act (IX [9] 
of 1887), S. 27 — Setting aside decree on 
ground of fraud 284a 

- Sch. II , Art. 8 — Transfer of Property 

Act (1882), S. 105 _ Rent _ Share of fruit 
on mango trees 284ft 

-- Sch . 2, Art. 15 — Suit to enforce award 

is not one for specific performance 48a 

1950 Indexes (Pat.) 3a (4 pages) 


Obiter dicfcui 


PUBLIC SAFETY 

*Bihar Maintenance of Public Order Act 

(III [3] of 1950) — Validity of — Constitu¬ 
tion of India, Art3. 13 and 22 265a 

-S. 2(1) (a) — Detention under — Vali¬ 
dity — Constitution of India, Arts. 21 and 226 
_ Criminal P. C (1898), S. 491 2656 

-S. 2 (l) (b) — Constitution of India, 

Arts. 13 (1), 19 (1) (d) and (5) — Validity of 
S. 2 (1) (b) of Bihar Act (III [3] of 1960) 

(FB) 3226 

- S. 2 (1) (b) — Constitution of India, 

Art. 19 (5)— Reasonable restrictions—Courts 
excluded from applying objective test of reason¬ 
ableness—S.2(l)(b) is not reasonable (FB) 322/ 

- Ss. 5 t 26 — Reference to advisory Council 

constituted under Bibar Maintenance of Public 
Order (No. 2) Ordinance of 1949 259c 

.- S. 5 (1) Proviso —Proviso being repug¬ 

nant to Art. 22 (5) of the Constitution has 
become void from 26th January 1950—Proviso 
being severable from rest of the section it can be 
eliminated from consideration in examining 
legality of detention ( Obiter.) 265 g 

- S. 5 (6) — Sub-section (6) is designed to 

prevent Court from ascertaining if detention 
beyond three months is in accordance with 
report of Advisory Council — It is repugnant 
to Art. 22 (4) and as such void —It is how¬ 
ever severable from rest of Act (Obiter,) 265 h 

- S. 26 — See Public Safety — Bibar 

Maintenance of Public Order (No. 2) Ordinance 
(IV [4] of 1949) S. 4 259a 

Bihar Maintenance of Public Order Ordi¬ 
nance, 1949 (No. 11 [2] of 1949 )—This Ordi¬ 
nance is ultra vires and invalid 19a 

Bihar Maintenance of Public Order (No. 2) 
(Amendment) Ordinance (V [5] of 1949) 

— It has retrospective operation — Interpreta¬ 

tion of Statutes — Retrospective operation — 
Declaratory and amending statute 228c 

Bihar Maintenance of Public Order (No. 2) 
Ordinance (IV [4] 1949) — Subject-matter 
of Ordinance falls within Sob. VII, List II, Items 
1 and 2—Ordinance cannot be held to be ultra 
vires for absence of instructions from Governor- 
General — Government of India Act (1936), 
S. 107, Sch. VII, ListII, Items 1 and 2 : 35c 

-Pith and substance falls under Sch. VII, 

List II, Item 1 — Ordinance is intra vires — 
Sections 28, 24 and S. 4 proviso whether ultra 
vires (Quare) 35c 

- -S. 2(1) — Detention under — Court is 

not entitled to examine adequacy of grounds on 
which Provincial Government ordered deten¬ 
tion 41 

-S. 4 — Detention mala fide — Detention 


oan be declared illegal 
Ordinance ultra vires 


But it does not make 

228 / 
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Public Safety (ccntd.) 

— — 8. 4 — Failure to submit report by Advi¬ 

sory Council — Bihar Maintenance of Public 
Order Act (III [3j of 1950), S. 26 259a 

-S’. 4(1), Proviso—Propriety of detention 

can be enquired into—It is within competence 
of legislature to curtail liberty of individual by 

valid legislation — Ordinance is intra vires _ 

Proviso to S. 4 (1) before its amendment is 
valid and does not make sub-s. (1) ultra vires 

— Amendment of proviso by Bihar Ordinance 

V [5] of 1949 does not render Ordinance IV 
[41 of 1919 ultra vires 228 a 

- 8 . 4 (1) — “As soon as may be” does not 

mean that in all cases grounds of detention 
should be served within 15 days from the date 
of order of detention — Delay of 58 days held 
not such delay as to render detention illegal:2286 

-8. 4(1) Proviso —Proviso is valid 2595 

-Ss. 23 and 24 — Sections are not ultra 

vires 228 d 

" Bihar Preventive Detention Ordinance (II 

[2] of 1950) —Validity—Constitution of India, 
Art. 213 (1)—Criminal P. C. (1898), 8. 5 : 332a 

Preventive Detention (Extension of Dura- 
tion) Order, 1950 — Validity — Constitution 
of India, Arts. 373 and 892 265; 


Railways Act (IX [9] of 1890), S. 72 — 
Proof of negligence — Loss or damage of goods 
consigned is prirna facie evidence of negligence 

— Contract Act (1872), Ss. 152, 161 215d 

-S. 72 (2) — Risk note — Execution of— 

Proof — Secondary evidence — Execution is 
different from existence—Railway receipts re¬ 
ferring to risk notes produced—Existence of risk 
notes hold proved but not their execution 215a 

-S. 72 (2) — Risk note — Proof of __ 

Railway receipt does not prove special agree¬ 
ment contemplated by sub-s. (2) 2155 

- 8 . 72 (2) — Risk note — Execution of — 

Onus of proof — Risk note must be proved by 
railway company 215c 

Record of Rights— See (1) Tenancy laws — 

Bihar Tenancy Act 
(VIII [8] of 1885), 
S. 103B 487a 

(2) Words and Phrases 

4875 

Registration Act (XVI [16J of 1908), 8. 35 

— Arbitration — Award — One arbitrator not 

admitting execution before Registrar—Effect_ 

Award containing his signature and executed by 
him — Award is binding on parties 77a 

-S. 35 — Execution — Admission of —. 

Signing blank paper 370a 

-$. 35 — Execution — Admission — Non¬ 
payment of consideration — Effeot 370 d 


Registration Aot (contd.) 

-8. 77 — Suit for registration 


inquiry 
-8. 77 


Suit for registration 


Scope of 
3705 
Onus of 


proof—Evidence Act (1872). Ss. 101-103 : 370c 
Sale of Goods Act (III [3] of 1930), Ss. 23 
(2) and 25 (2) — Property in goods sold — 
Seller’s right to retain — Constructive delivery 

481a 

-S. 25 (2) — See ibid, S. 23 (2) 481a 

Specific Relief Act (I [1] of 1877), S9 — 

Possessory title — Suit for ejectment against 
any person except true owner can be main¬ 
tained 222c 

-S. 21 — Mutuality 535c 

-8. 27 — See Hindu Law—Manager 5355 

-8. 42 — See Civil P. C. (1908), O. 20, 

R. 4 30o*5 

-8. 42 — Suit for declaration of title and 

possession — Essentials to be proved—Limita¬ 
tion lAot (1908), Arts. 120 & 144 302a 

-8. 53 —See Civil P. C. (1903), O. 39, R. 1 

527a 

Suits Valuation Act (VII [7] of 1887), 8.8 
—See Court-fees Act (1870), S. 7 (IV) (0) 316 

-8. 11 (1) (b )— Appeal to lower appellate 

Court on incorrect valuation—Judgment given, 
if nullity—Prejudicial disposal—What amounts 

to—Civil P. C. (1908), S. 99 3595 

TENANCY LAWS 

Bihar Tenancy Aot (VIII [8] of 1885), 

S. 22 (2) (as amended in 1907) — Co-sharer 

landlord purchasing ocoupancy holding between 
1907 and 1923 — He is entitled to retain its 
possession on partition between him and his co¬ 
sharers — (Per Meredith and Narayan JI \ 
Agarwala G. Jcontra) (FB) 115 

- S, 40 — See Civil P. C. (1908), S. 151:363 

-8. 40 (6) — Order passed by Collector on 

appeal from order under S. 40 (5)—Jurisdiction 
of Commissioner to interfere with order 318a 

- Ss. 103B, 102 — Entry in record of rights 

not one of particulars required by S. 102—Pre¬ 
sumption — Finding —Error of record—Civil 
P. C. (1908), S. 100 — Evidence Act (1872), 
S. 85 293 

— 8. 103B —Homestead land—Suit for rent on 
—Record of rights — Entry in as to rent-free— 
Presumption as to correctness of, when is not 
rebutted — Record of rights — Evidence Act 
(1872), S. 85 487a 

-8. 158A A —Rent suit — All parties inter¬ 
ested not impleaded — Decree passed, if rent 
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Patna High Court 


* A. I. R. (37) 1930 Patna 1 [C. N. 1.] 

Manohar Lall and Ramaswami JJ. 

Bhairab Prasad Singh and others — Appel¬ 
lants v. Birendra Pratap Singh and others— 
Respondents. 

A. F. 0. D. No. 236 of 1945, Decided on 21st January 
1949, from decision of Sub-Judge, Darbhanga, D/- 23rd 
July 1945. 

^ (a) Hindu law — Inheritance—Grandson gets 
unobstructed right by birth to grandfather’s pro¬ 
perty — Partition does not annul such right — K 
partitioning his property with his sons B and S —- 
P, B's son, becoming separate from his father and 
brothers —K dying _ P held was entitled to share 
of inheritance left by K . 

The principle of Mitakshara is that the son and 
grandson get “unobstructed” right (apratibandh daya ) 
by mere birth to the separate property of the grand¬ 
father. Partition does not annul the grandson’s right or 
convert it into an obstructed right; and the existence of 
a eon or united brothers would not defeat it, although 
both the son and the grandson are separate from their 
ancestor and also from one another. Partition merely 
adjusts or resolves joint right into several rights, it 
frees the father’s share from any present proprietary 
right, but it cannot annul the filial relation nor the 
right of succession incidental to that relation: Case law 
and original texts discussed . [Paras 9 and 13] 

Where, therefore, one K partitioned his properties 
with his sons B and S and subsequently P, one of the 
sons of B, beoame separate from his father and brothers 
who continued to remain joint and then K died : 

Held, that P was entitled to a share of the inheri¬ 
tance left by K. [Para 24 ] 

(b) Hindu law-Schools of law — Mithila school 

Law of, is law of Mitakshara except in few 

The tow of the Mithila school is the law of the 
Mitakshara except in a few matters in respect of which 

m 6 * ° f th A ° 5 Il * h ‘ la * cho °l haa departed from the 

S .S A ? r R fo, -,oi 12 J 1925 P - C - 280 ' FM -• 12 Cal. 

p (21) 1994 Pat ' 398 and 12 M I. A. 397 

[Paras 23 and 44] 

(c) Civil P. C. (1908), O. 1, R. 10 (2)—Necessary 

party - Suit by Hindu against his father and 
brothers -Allegation lhat he was entitled to share 
in property ol his deceased grandfather—Paitition 
claimed— Plaintiff’s mother held was not necessary 
party. 1 

1950 P/1 & 2 


Where a Hindu brought a suit against his father and 
brothers on the allegation that he was entitled to a 

share in the property of his deceased grandfather and 
asked for a partition thereof : 

Held, that the plaintifi*s mother was not a neces c ary 
party to the suit as she had no share in the inheri- 

tanoe - [Para 25] 

Annotation : (’44-Com.) C. P. C„ O. 1, R. 10 N. 27. 

L -K. Jha, S. Kumar, Shambhu Prasad Singh and 
Hameshwar Prasad Smha — for Appellants. 

' Bi n' Fa l' B ' B ' Saran, P. Chaudhary 

and T . K, Prasad — for Respondents. 

Ramaswami J —This appeal raises an im¬ 
portant question in the Hindu law of inheri¬ 
tance. The plaintiffs brought the suit alleging 
that they were entitled to one tenth share in the 
properties of their deceased grandfather Kunj 
Bihari Singh and asking for a partition thereof 

The relationship of the parties will appear from 
tbe following pedigree : 

KUNJ BIHARI SINGH 


Thakur Bhairab Prasad 
(Deft. 1) 


Suresh Prasad SiDgh 
(Deft. 5) 


Sachitanand Singh 
(Deft. 6) 


I 

Birendra 

Prasad 

Singh 

(PHI. 1) 

I 


I 

Narendra 
Pratap 
Singh 
(Deft. 2) 


Dhirendra 
Pratap 
Singh 
(Deft. 3) 


Hirendra 
Pratap 
SiDgh 
(Deft. 4) 


Arbind Singh aliai 
Bachha Babu, 
minor (Plff. 2) 

It is the agreed case that in 1940 Kunj Bihari 
bingh partitioned his properties with hia sons 
Bhairab Prasad and Suresh Prasad Singh; that 
in 1942 the plaintiffs became separate from defen¬ 
dants l to 4, who continued to remain joint. Kunj 
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Bihari died in March 194.4, The plaintiffs claimed 
that they were entitled to one-tenth share of his 
inheritance. Defendant 1, Thakur Bhairab Prasad, 
resisted the claim on the ground that only he 
and defendant 5 were the heirs of Kunj Bihari. 
It was alleged that the plaintiffs could not claim 
any share in the inheritance since they were 
no longer coparceners having separated from 
defendants 1 to 4. On these rival contentions the 
Subordinate Judge granted a preliminary decree 
to the plaintiff for partition of one-tenth share 
of the property of Kunj Bihari Singh. 

[2l Against this decree defendants 1 to 4 have 
preferred this appeal, 

[3] The important question to bo deteimined 
is whether the plaintiffs are entitled to a share 
in the inheritance left by Kunj Bihari Singh in 
spite of the fact that the plaintiffs have already 
separated from their coparceners. 

[4j The cardinal principle of Mitakshara is 
that property in the father’s or paternal grand¬ 
father’s estate is by tilth ( Janmasvatvuvada). 
In the Mitakshara I. 1. 2., Vijuanesvara declares 
that “the term heritage (daya) signifies the 
wealth which becomes the property of another 
solely by reason of relotion to the owner. 1 * 

f3fa3T7r*373 73 ¥[7*3 33^33 I” 

(Mitakshara I. 1. 2.) 

[5l This text is the key to the theory of in¬ 
heritance propounded by Vijnanesvara. In 1,1, 3 
he proceeds to explain : 

“3 =7 fgtV-J:—3T5f77*3: 7T9rd7¥'377; 37 3777* 

tHtit* 7 37^3 7‘i7c%3 7 fqtjqrf *7377173 7 

73 *t33l3isuc(3¥'3r3(3: i 3 371313 

731*3 *33 7 73 *T33H% 773713: 

7^3*7: 3T3I3 f73537%3 7I3?33 7 77 *F3rUI3 
37133*3* 1T3: I 7*3 37371(^3 r -^13T7: i 

“The wfalth of the father, or of the paternal grand¬ 
father, becomes the property of his sons or of his 
grandsons, in right of their being his sons or crandsons, 
and that is an inheritance not liable to obstruction. 
But property devolves on parents (or uncles), brothers 
and the rest, upon the demise of the owner, if there be 
no male issue : and thus the actual existence of a son 
and the survival of the owner are impediments to the 
succession; and, on their ceasing, the property devolves 
on the successor m right of his being uncle or brother. 
This is an inheritance subject to obstruction. The- same 
holds good in respect of their sons and other (descen¬ 
dants).'’ 

[6] In other words, the kinsmen are entitled 
to succeed to the deceased owner’s property solely 
by reason of their consanguinity with the latter. 
This is confirmed by Yisveswara Bhatta in 
Sobodhini, his commentary on the Mitakshara: 


“ 33731*337 mrfcHr hi 7 3 * 7 * 3 * 3 * 733 - 

3171*^: 37317* 7*3*3^3T3t3tIT 3 I 3f*373 7F3*3 
7*37 f?33: 3 ^ 13 : 77 7133 77 

333 flcl l” 

“Wealth which becomes the property of another (aa a 
eon or other person bearing relation) in right of the 
relation of offspring and parent aDd the like, which he 
bears to hia father or other relative who is owner of 
that wealth, is signified by the term heritage. A son 
and a grandson have property in the wealth of a father 
and of a paternal grandfather, without supposition of 
any other cause but themselves.” 

Balam Bhatia also states that by the word 
“solely” Vijnanesvara meant to 

“exclude any other cause such as purchase and the like. 
Relation or ihe relative condition of parent and offspr¬ 
ing, and so forth, must be understood of that other 
person, a son or kinsman, with reference to the owner 
of the wealth.” 

“777 75*7.9Mg 77711337 ftfotTFcJ 577 753 

7*3*373 3*73331*1131 r33373Tr*T3r 7?|1 3*373 

* 

37133N: I 9cI3 ^5373lfa33f*33i 7TcT7r*7f- 
773 37 7'-7 77*7, 37 MT7F7T 7T37M7 1 % 71=531- 
7S37T73H l” 

In Chap. I, 27, Vijnanosvara concludes as follows: 
“37*3373% 73R| 7 zA 3*337 7777; 33Tsfo 
T737r777%3 3T71**>,5 77T13313g5**3*tr7r- 

qflTTlTTi^S 7 73I77^3f3f73?:373f7l33T7 7713*57- 

ft*3 f%733 I 73T77 3 77 I 13 : * i37iri9[H 7 37l0;- 

71735337 ” 

‘‘Therefcre it is a settled point that property in the 
paternal or paternal grandfather’s estate is by birth 
although the father have independent power iu the 
digpo.-al of effects other than immovables lor indispens¬ 
able acts of duty and for purposes prescribed by law 
and so forth; but he is subject to the control of his sons 
and the rest in regard to the immovable estate, who* 
thor acquired by himself or inherited from bis father 
and others”. 

[7l The opinion cf Vijnanesvara that sous 
have by birth an equal ownership with the father 
in respect of ancestral immovable property is 
followed by Mithila authorities. Vivada Chinta- 
mani, P. C. Tagore’s edition, p. 309: Vivada 
Ratnakara, II, 2-5 Madana Parijata, 8th stabaka, 
p. 660, Bibliotheca Indica. 

[8] On behalf of the appellants it was con¬ 
ceded that had the plaintiffs been joint, they 
would be entitled to their share of ths grand¬ 
father’s inheritance. But the argument was ad¬ 
dressed that since the plaintiffs had separated 
from the joint family, their right was defeated, 
and the grandfather’s estate devolved on defen¬ 
dant l and defendants 2, 3 aDd 4 who continued 
joint. 

[9] This argument, though plausible, must 
be rejected in view of the undieputed autbo- 
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rities. The principle of Mitakshara is that the 
son and grandson get “ unobstructed ** right 
(apratibandha daya) by mere birth to the 
separate property of the grandfather. If the text 
of Mitakshara chap I, s. 5, is closely examined, 
it will be apparent that partition does not annul 
the grandson’s right or convert it into an obs¬ 
tructed right, that the existence of a son or 
united brothers would not defeat it, although 
both the son and grandson are separate from 
their ancestor and also from one another. 

[9a] In chap. 1, S. 5, Vijnanesvara discusses 
the text of Vajnavalkya (ii 122 ). 

“ ftTratfirfir Rtr-tI 2^t%7 7F | 

cT^r fog: 3777 %7 ft irmii ” 

In placitum 3 Vijnanesvara sets forth certain 
doubts that arise in consequence of the rules 
laid down in placifca 1 and 2: 

rwfi fo77foy7r77trg% 7r qbnR 
7717 % fovnfo Trfcr i fo7ft fogfo 

JTR^q^grR^RC.1 mg err 77rr%777^ fogfo^lt- 
TTreifoR arr?—” 

[10] Dr. Jolly translates this p ac : tum 
follows (Tagore Lectures 1883, p. 125): 

“Supposing the father to be divided (from his co- 
parceners) or to have no brother?, shall the 69tat9 
which has been inherited from the grandfather not be 
divided at all from the grandson in that case because 
it has been directed that fathers shall be allotted in the 
right of the father if he is deceased (and not other¬ 
wise); or admitting partition to take place (in that 
case) shall it be instituted by the choice of the father- 
alone?” 

[11] In placitum 5 Vijnanesvara explains the 
text and categorically answers the doubt. 

“In such a property which was acquired by the 
paternal grandfather ihe ownership of father and son 
is notorious and, therefore partition does take place". 

In Subodbini placitum 3 is explained in greater 
detail. 

“ [ 77T -7 3ft ttt mr sfafa, foRwr, 
37777^7777 '7F77TO"7r7f7. ^71%: TTTvRTIT' 

77 '3fl7vrr77 77f 777 7$R‘77 k7T77- 
W?^S77t^7r7 77%: I 777r7T7 : ^7r7c7F^ 

7r777-77T7p57 3F?7 (7*37717 | 

77R 77(737% 717^7 37^71^717 77rST7 
f%7l77I7r7Rt77 71777 fo7Wf7% 717717: | 3T7 
77 77Rt77 7T777 5ft7f%RJ777-f77T7 77 7 [^7 | 
777 7ri%7FT 7RR7 77-7T7 | 77rsf%f%7Rf%777 
fog7T*7Nrfa?n7T7 %(7(% 71777 7777%t7 fog; 
77(^7 37t7: fogR7377 f7'7FT: | 7773 “ 31737 
3 (77 77 ] ” f7*T7vTR77: R7F ] ” 

“If the father bo alive, and separated from his own 
father, or if being an only son with no brothers to 


participate with him, he be alive and not separated 
from his own father, then, since in the first men- 
Honed case he is separate no participation of the 
grandson's own father , in the grandfather s estate , 
can be supposed, and therefore, as well as because he 
is surviving, the grandson cannot be supposed entitled 
to share the grandfathers property since the inter¬ 
mediate person ob-itructs his title: and in the second 
casv, although the grandson’s own father has preten¬ 
sions to the property since he is not separated, still 
the participation of the grandson in the grandfather’s 
estate cannot be supposed, for bis own father is living: 
hence no partition of tho grandfather’s effects, with 
the grandson whose father is living, can take place in 
any circumstances: or, admitting that such parti¬ 
tion may be made, because he ha3 a right by birth, 
still, as the father's superiority is apparent (sirce a 
distributi n by allotment to him is directed, when he 
is deceased, and that is more assuredly requisite, if he 
be living), it follows that partition takes place by the 
father’s choice, and that a double share belongs to 
him”. 

Having thus stated the difficulty, the author 
proceeds: 

“To obviate the doubt the author says: ‘for tho 
ownership of father and son is the same in land;’ 
and in verse 6 he concludes : ‘In such property 
which was acquired by the paternal grandfather, &c., 
the ownership of father and son is notorious : the 
right is equal or alike; therefore partition is not res¬ 
tricted to be made by the father’s choice, nor has ho 
a double share’. ” 

[ 12 ] That partition cannot annul or destroy 
the right of tho grandson to the grad father’s 
estate i3 also supported by the Viramitrodaya: 

“Wherefore should it be restricted to tho case of 
graudfona whoso father is dead? Nor, can it agreeably 
to what is maintained by Dharesvara, be said, that 
tho text is intended to prevent only unequal distribu¬ 
tion by the choice of the father, and not the determi¬ 
nation of the time for partition by the father's choice 
nor his double share, which are without distinction 
applicable to thi3 case. Because there is no ground of 
discrimination (a3 to what is the intention) More¬ 
over, the causality of the father's desire, is literal 
being expressed by tho instrumental caso in the text 
‘may separate by his choice ;’ but the determination’ 
by the father’s desire, of the time for partition, is only 
inferential: it is very strange that when tho literal 
causality is prevented by this text, it does not prevent 
the determination (by the father’s choice) of the time 

for partition—which is inferential. And if tho owner¬ 
ship be admitted to be co-equal, as you have taken 
upon yourself the difficulty of admitting it, then tho 
causality of the son's desire and the determination 
by it, of the time t cannot be opposed.” 

From chap. 5 of Mitakshara and Sobidbini’a 
commentary thereon it is patent that Vijnanes. 
vara considered that even in the case of a father 
who was separate from hia coparceners, the 

grandson waa entitled to partition, the reason 
being that 

‘‘the ownership of tlia father and son is notorious: 
the right is equa! or ahko; therefore partition is not 
restricted to be made by the father’s choice”. 

[13] The conclusion, therefore, emerges that 
partition merely adjusts or resolves joint ri^ht 
into several rights, that it frees the father’s 
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share from any present proprietary right on the 
part of the divided son but it could not annul 
the filial relation nor the right of succession in- 
cidential to that relation. In Marudayi v, 
Loraisami Karambian , 30Mad. 348 : (17 M. L. 
j. 27 5), the plaintiff and hi3 three deceased bro¬ 
thers partitioned the family properties with their 
father who took one share. After the father’s 
death the plaintiff sued for possession of his 
share to the exclusion of his nephews, defen¬ 
dants 2 to 4, who were the soc3 of the predeceas¬ 
ed brothers. Plaintiff claimed the whole of bis 
father’s share on the ground that he being the 
sole surviving son excluded the nephews. The 
argument was that the plaintiff and his nephews 
being divided, there was no coparcenary and 
where there was no coparcenary, there was no 
right of representation and the plaintiff took the 
whole of the father’s estate as the nearest sa • 
pinda . This argument was negatived by the 
Madras High Court, who held that even in a 
separated family the rule of succession per 
stirpes applied, and that partition did not 
extinguish the grandson’s right to succession of 
the estate. 

“To allow a rule of succession per stirpes in a separa¬ 
ted family is to admit an exception to the rule of Hindu 
law by which the inheritance devolves on the nearest 
sapinda ; but the exception is one which in our opinion 
necessarily follows from the exposition given in the 
Mitakshara of the rights of sons and grandsons in the 
estate of the grandfather”. 

The exception did not extend to cognate rela¬ 
tions because they took an “obstructed” inheri¬ 
tance, where as the sons and grandsons took an 
‘unobstructed” inheritance. In Muttuvaduga- 
natha Tevar v. Pcriasami , 1G Mad. 11 : (2 
M. L. J. 265), Sir T. Muthusami Iyer explains 
the matter : 

“I'ho distinction is material only to the extent that, 
in the one case the nearer male heir excludes the more 
remote, while in the other the doctrine of representa¬ 
tion excludes this rule of preference. It is founded upon 
the theory that the spiritual benefit derivable from the 
three lineal male descendants is the same, though among 
collateral male heirs the quantum of such benefit varies 
in proportion to tbe remoteness of the male heir from 
the deceased male owner. Tbe rule that to the nearest 
sapinda tbe inheritance belongs applies alike whether 
the inneritance is 'obstructed’ or ‘unobstructed’ with 
this difference, viz., that, where the last full owner leaves 
sons, grandsons, and great grandsons, their sapinda 
relationship confers equal spiritual benefit on him 
though their blood relationship is not tbe same, and 
they are all coheirs within the meaning of the rule.” 

[14] In Gangadhar Narayan v. Ibrahim , 47 
Bom. 556 : (A. I. R. (10) 1923 Bom. 265), the 
Bombay High Court also held that the right of 
divided sons, grandsons and great-grandsons of 
the last male owner to succeed to his divided 
property, was the same as in the case of undivid¬ 
ed family property. In that case the plaintiff 
was son of one Naro, who had a four annas 


share in a certain milkiat . The pedigree was as 
follows : 

NARO 

I 

i i i i 

Vasudeo Gangadhur Narhar Vishnu 

i 1 1 

_ 1 _ Yeshwant Vishwanath 

I I ‘ 1 

Bhikaji Shripad Kashinath 

Naro died leaving him surviving his son Ganga¬ 
dhur and grandsons (sic) w T bo had predeceased 
Naro. In 1916 the plaintiff Gangadhur sued to 
recover two-fifths share in the milkiat alleging 
that there had been a partition during the lifetime 
of Naro between Naro and his sons and, there- 
fore, on Naro’s death, his one-fifth share devol¬ 
ved on the plaintiff. Naro’s grandsons also 
claimed rateably in Naro’s one-fifth share and 
filed different suits for their shares. The High 
Court held that the grandsons were entitled to 
their share in Naro’s one-fifth and that Ganga- 
dhur bad no exclusive title. 

[15] In my opinion the principle of ownership 
by birth which is the corner stone of Mitakshara 
inheritance is of such a character that in the 
development of law we are bound to carry it to 
its logical consequence except only so far any 
other principle of greater or equal authority 
may prevent our doing so. No such principle 
can be pointed out in this case. The position of 
son or grandson in the Mitakshara is similar to 
that of sui heredes (in the Homan law) who 
are regarded as having a sort of dormant 
ownership in the estate of their father even 
during his lifetime and at his death succeed 
without th9 need of any express acceptance. 
Tbeir succession was in fact not so much a 
succession as coming into the enjoyment of 
what in a sense had already partly belonged to 
them (Digest 28-2. 11 —Paulus). 

[16] In an address characterised by much 
painstaking research learned Advocate-General 
sought to convince us that in tbe Mithila school 
succession to the grandfathers inheritance was 
different from Mifchakshara, that the son and 
grandson do not simultaneously succeed, but in 
preference to grandson the son succeeds. In 
support of this argument he cited Vivada Chin- 
fcamoni stanza 283 (page 269, Setlur Vol. Il) : 

"Therefore the summary is this; first, tbe son; on 
failure of him, the grandson ; in his absence, the 
grandson’s son; on failure of him, a chaste wife, in her 
default the daughter, in her default the mother, in 
her default the father, in bis default the brother”. 

[17] But the summary in the first part does 
not appear authentic, for it is not supported by 
the discussion which precedes. Indeed, the whole 
chapter deals with the succession to the estate 
of one “who leaves no son”, and there was no 
occasion for Vachaspati Misra to discuss the 
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order in which the son and grandson was to 
inherit. 

[18] That the summary is not authentic is 
also apparent from para. 245 where Vachaspati 
Misra puts his own gloss on Vishnu’s text : 

‘ The wealth of one dying without issue goes to the 

w *fe.. • • • .Dying without issue (means) without 

son, grandson or great-grandson. 

(Mr. Jha’s edition Page 232 ) 

The right to perform sraddha being established in 
the order laid down in the text. The son, the grandson 
the great-grandson*, the right to succeed to the wealth 
which is similar to it is also settled” (page 265, Setlur). 

[19] In Vivada Ratnakara Chandesvar Tha- 
kur does not state that grandson is postponed 
to the grandson in succession to ancestral estate. 
On the contrary, Chandesvar Tbakur quotes the 
complete text of Baudhayana : 

" aftcTR? ftcfr rr* 

fl'kiPhi: gq qlq qqiq gcTRfagqiqrqrqHg; 

^sjg-fqgqiqrqr qR g;pqr i 

rjsj ii jfr «rqr g-qf^r gfaoqrgrq qg >Fi - 
^iqgftsRrqrcqts^qrcft qRgqr fR gqgR 

l” (Vivada Eatnakara, Biblotbeia Indica, 602.) 

[20] Baudhayana’s text speaks of the three 

ascendants of a man, of himself, of his full bro- 

ther and of his son, grandson and great-grandson 

from a savarna wife as one group called 

avibhaktadaya sapindas , and in the absence of 

these only the wealth of a man goes to hi 3 

Saknlyas . Further the texts of Manu, (ix. 

187 and 186, Vasista (17.5), Vishnu (15.46) and 

Yagnavalkya (1.78) all suggest that son, grand- 

son and great-grandson equally confer spiritual 

benefit and hence simultaneously take the an- 
ceetral estate. 

[ 21 ] In Viramitrodaya, Mitra Misra places 

the matter beyond all doubt. He emphatically 

states that the three descendants, son, grandson, 

great grandson, simultaneously succeed to the 
grandfather’s estate : 

3R R s^rurt tViR: wrf 

^fFffrrfT: q^Rf^^rrfaqgFfig: i gpn^Tdf- 
gqrqrgiq i 3 r gq 

fwr fqqRjRR rRq : l 

^qr^rf gq qrq gjRr ^ nq-qgq; n 

srrlsj qqgr qRqq r , 

g^ qr qiFT% srrir qq’rg =q gqrg q n 

?fcf i qqrq ^i'T.iRt r jvqqqrrRr:_ 

Hfrr fa?TRS«tq gqq qpRR5 : I 
^rg gg q^ircT frqg fq 


g^graq qR^R gqqr qrq*iq q i 
gq qrcqrcT qFjtft qqrgq gqrg^ n i 

gq gqqriqqRR q^ggr Ficqqqnq gqq<qrgqq- 

^RgrKRr ft “ aRjqftqqmrg” srft qq^g 
fgqgq i “ qftfeqq.q": qiqsTqbrqh qHrnRrftqq- 
f^^grfjcqrgrqrfcTcTRf nftgrg^sqftqsH;: i 
qgr qqw gqqq gq: gq gqiftg i ggr 

gq^Nt gpiisq^^q;: qqqr qiqiqrg; i ?qftq- 
•qfqipgggRfq ftgrgfqg gqqgq qrqftqq?!' ercq 
Firftcq giq^q gqrgft ” ^r% qfgqqr^qfqi qqft- 
qg i q^ggr qiqiqrgft rftgrg^qq Fqqsqqpqr- 
qqrqj gwq. qrqFir ftgrg^qq qrqiqqgq ftrgrq 

^ ^ /-V 

«T cRlRTf^FFiR I l niton it r>arf i a no \ 


‘‘23a. This distribution among sons extends equally 
to them and to grandsons and great grandsons in the 
male line. There ts not here an order of succession 
following the order of •proximity according to birth. 
For the three descendants, namely, the son, iho grand¬ 
son and the great grandson are competent to offer 
oblations in the parva occasions . . . Thus the compe¬ 
tency being equal and the right by birth also being 
equal, equal participation would have followed but ii 
prevented by thu text, ‘among grandsons by different 
fathers the allotment of shares is according to the 
fathers’. 


Jimutavahana says : ‘The grandsons and the great 
grandsons whose fathers are alive cannot confer obla¬ 
tions in the parva occasions, they are not therefore 
entitled to the estate of their grandfather and great¬ 
grandfather respectively. If there bo ono son, and sons 
of another son (who i6 dead), then one share appertains 
to tho surviving son, and the other share goes to all the 
grandsons ; for their interest in the grandfather’* 
wealth is founded on their relation by birth to their 
own father, consequently they have a right to just so 
much as should have been their father’s share.’ 

This, however, is not acceptable ; because, it bas 
een established that in the grandfather’s property the 
grandsons also acquire ownership by birth; hence the 
equality of the grandsons’share (with a son’s share) 
in the graudfather’6 property is based upon the autho- 
nty of the texts, and not founded upon any equitable 
principle.” (Dr. Surkar Sastri’s Translation.) 

[ 22 ] Hven if Yachaspati’s summary is authen¬ 
tic, his incidental dictum that son is preferred 
to grandson cannot prevail over tho doctrine 
held by Mitakshara and Vivada Ratnakara and 
the tests of Manu, Baudhayana and Yagna¬ 
valkya, the last of whom it is important to 
remember was himselt a Smriti writer from 
Mithila. In Surja Kumari v. Gandhrup 
bingk, (1837) 6 Sadar Diwani Rep. 150, a Mithila 
case, Sadar Diwani Adaiat stated that even ia 
Vachaspati Misra intended the exclusion of the 
daughters son, his opinion was inconsistent 
and ambiguous, and could not avail against the 
many strong texts of Munis, decisive of the 
daughter’ son’s right and the concurring 
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opinions of expounders including writers of but upon a careful consideration I take the same 


Mitbila. 

[23] As the Judicial Committee observed in 
Sourcndra Mohan Sinlia v. Hari Prasad , 52 

r. A. 418 : (A. I. R. (12) 1925 P. C. 260) the law of 
the Mithiia school is the law of the Mitakshara 
except in a few matters in respect of which the 
law of the Mithiia school has departed from the 
Mitakshara. In Bacha J ha v. Jngmohan 
Jha, 12 Cal 343, the succession to widow’s stri- 
dhan was held to go to the husband’s brother’s 
son in preference to her sister’s son. The learned 
Judges decided the case in accordance with 
Mitakshara on the ground that the meaning and 
effect of a text of Brihaspati quoted by Ratna- 
kara. (a Mithiia authority) was too ambiguous 
to control the plain meaning of that work. In 
Kamla Pd. v. Murli Manohar, 13 pat. 550 : 
(a. 1. R (2l) 1934 pat. 398), a Division Bench of 
this Court held that the sister’s son could not be 
preferred to the husband’s sapindas in succes¬ 
sion to stndhan of a childless widow The learned 
Judges pointed out that the sister’s son was a 
special heir mentioned in Brihaspati’s text 
which was quoted in KaJpataru and Ratnakara 
and Vivada Chandra but not in Vivada Chinta- 
mani or Madana Parijata. Since the former 
authorities did not attempt to indicate whether 
the special heirs mentioned in that text do or 
do not come before the husband mentioned 
in Manu Smriti which too they quoted, the lear¬ 
ned Judges held that Mitakshara applied and 
the sister’s son should not be preferred to the 
husband’s sapindas. In this context, it is of 
great importance to remember the observation 
of the Judicial Committee in, Collector of 
Madura v. Mootoo Uamalivga, 12 M. I. A. 
397 : (1 Bcng. L. R 1 p. c.). 

“The Mitakshara i3 universally accepted by ali the 
sohoole, except that ot Bengal, as of the highest autho¬ 
rity and in Bengal is received also as of high autbo- 
rity, yielding only to the Dayabhaga on those points 
where they ditier.” 

, [24] In the present case, therefore, I hold 

that the plaintiffs are entitled to one-tenth share 
of the inheritance left by Kunj Bihari Singh. 

[253 For the appellants it was next contended 
that the plaintiffs’ mother was necessary party 
and was entitled to a share. But from the pre¬ 
vious discussion it will be apparent that the 
mother had no share in the inheritance of Kunj 
Bihari and was not a necessary party to the pre¬ 
sent suit. 

[2G] In my opinion, the decree of the Sub¬ 
ordinate Judge is correct and this appeal must 
be dismissed with costs. 

[27] Manohar Lall J. —I have taken time 
to consider the elaborate and exhaustive judg¬ 
ment prepared by my learned brother. Mr. 
L. K. Jha advanced an attractive argument, 


view as my learned brother that this argument 
is not entitled to succeed. I wish to indicate 
briefly why I agree entirely with my learned 
brother. 

[28] The relevant texts are to be found in 
Chap. I, S. V, Mitakshara. This deals with the 
equal rights of father and son in property ances¬ 
tral. 

[29] Clause 2—Although grandsons have by 
birth a right in the grandfather’s estate, equally 
with sons, still the distribution of the grand¬ 
father’s property must be adjusted through their 
father, and not with reference to themselves, 
and then an explanation i3 given as to how such 
a distribution is to be made. 

[30] Clause 3 —Obviates the doubt by stating : 
"For the ownership of father and son is the 
same in land, which was acquired by the grand¬ 
father, .... 

[31] Clause 5 — In such property, which was 
acquired by the parental grandfather, through 
acceptance of gifts, or by conquest or other 
means (as commerce, agriculture, or service), 
the ownership of father and son is notorious : 
and therefore partition does take place. For, or 
because, the right is equal, or alike, therefore, 
partition is not restricted to be made by the 
father’s choice: nor has he a double share. 

[32] Clause 6— Emphasises that it is ordained 
by the preceding text, that “the allotment of 
shares shall be according to the fathers, (para. 1) 
although the right be equal. 

[33] Clause 9 —Ho likewise, the grandson has 
a right of prohibition, if hi3 unseparated father 
is makiDg a donation, or a sale, of effects in¬ 
herited from the grandfather, but he ha3 no 
right of interference, if the effects were acquired 
by the father. On the contrary, he must acqui¬ 
esce, because he is dependent. 

[34] Clause 10—Consequently the difference 
is this : although he have a right by birth in bis 
father’s and his grandfather’s property, still, 
since, he is dependent on his father in regard to 
the parental estate and since the father has a 
predominant interest as it was acquired by 
himself, the eon must acquiesce in the father’s 
disposal of his own acquired property, but, since 
both have indiscriminately a right in the grand¬ 
father’s estate, the son has a power of interdic¬ 
tion (if the father be dissipating the property.) 
(This is from Subodhini). 

[35] Clause 11—Manu likewise shows, that 
the father, how r ever, reluctant, must divide with 
his sons, at their pleasure, the effects acquired 
by the paternal grandfathers, declaring, a9 he 
does' (“If the father recover paternal wealth 
not recovered by his coheirs, he shall not, unless 
willing, share it with his sons, for in fact it was 
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acquired by him,”) from Manu, 9.209,—that, if 
the father recover property, which had been 
acquired by an ancestor, and taken away by a 
stranger, but not redeemed by the grandfather, 
he need not himself share it against his inclina- 
tion, with his sons, any more than he need give 
up his own acquisitions. 

[36] These clauses are so clear and distinct 
that it is difficult to understand how it can be 
argued that the grandson has no interest in the 
property which descends from the grandfather. 
I draw attention here to the observations of Sir 
Shadi Lai when delivering the judgment of the 
Privy Council in the case of Muhammad Hu¬ 
sain Khan v. Kishva Nandan , 64 I. a. 250 : 

at. p. 266 : (A. I. R. (24) 1937 P. C. 233) : 

“The rale of Hindu law is well settled that the pro¬ 
perty which a man inherits from any of his three im¬ 
mediate piternal ancestors, namely, his father, father’s 
father and father’s father’s father is ancestral property 
ub regards hia male issue, and his Bon acquires jointly 
with him an interest in it by birth. Such property is 
held by him in coparcenary witb his male issue, and 
the doctrine of survivorship applies to it.” 

He also refers to 27th sloka in chap. I which is 
translated by Colebrooke, “Therefore it is a 
settled point, that property ia the paternal or 
anoestral estate ia by birth.* 1 At the bottom of 
the page Sir Sbadi Lil observed : 

“Indeed, thero are other passages in the Mitak-hasa 
which show that it is the property of the paternal 
grandfather in which the son acquires by birth an in¬ 
terest jointly with, and equal to that of his father. 
For instance, in 5th iloka of Section 5 of Chapter*!, it 
is laid down that in the property ‘which was acquired 
by the paternal grandfather .... the ownership of the 
father and son is’notorious, and thereforo.'partition does 
take place, etc. etc.’ ” 

I am aware of the observation of the Privy 
Council in Dalwant Singh v. Rani Kishori, 
25 I. A. 54 : (20 ALL. 267) that the state¬ 
ment in cl. 27 is no more than a moral precept, 
whereases. (8) and (9) of s. 5 lay down the posi¬ 
tive law. I may also add that els. (3), (5) and (ll) 
of S. 5 make it clear that even in the self acquired 
property of the grandfather, the father and son 
havo equal rights, bub only when the property 
comes by inheritance to the father on the death 
of the grandfather. 

[37] A somowhat similar question arose for 
decision in the Full Bench case of Bhugwat 
Shukul v. Mt. Kapornit 23 Pat. 599 : (a. I. R. 
(3i) 1944 pat. 298). Cbatterji J. who delivered 
the judgment of th3 Full Bench considered the 
various sections of the Mitaksbara and came to 
the conclusion at p. 600 : 

Th 0 efft-ot of els. (1) and (9) of 8. 4, read with els, 
(3), (5) and 11 of S. 5, seems to be that when a grand¬ 
father's self acquired property is taken by the father 
by gift from him ho takes it subject to the right of his 
own 6on, unless, of course, the grandfather expres?G3 
a cloar Intention in the deed of giftithat the property 
should be taken by the donee exclusively. In my view, 
therefore, the decision in Muddun Gopal v. Ram Bu • 


ksh, 6 W. R. 71 i3 supported by the text cf the Mlta- 
kahafa.” 

Earlier at p. 608, Chatfcerji, J. took the same 
view as I have expressed as to the right of the 
son in the estate of the grandfather when inherit¬ 
ed by the father. Reference may also be made 
to the Privy Council case of (Jlagalum Peru - 
vial Sethurayar v. Suhhulakshmi Nachiar , 66 

I. A. 134 : (A. I. R. (26) 1939 P. C. 95), where Sir 
George Rankin appears to indicate that the in. 
teresfc given to Minakshi Srindara should be re. 
garded as joint family property and not his self 
acquired. 

[38J A serious argument was advanced by the 
learned Advocate-General before us that here the 
position of the plaintiff is entirely different 
because he is separate from his father. It is, there¬ 
fore, suggested that the separation of the plain¬ 
tiff from hl3 father deprives him from the rule 
so authoritatively and clearly laid down by Mitak- 
ehara in the clauses referred to above. He sug¬ 
gests that in such a case, at least the property 
vesta in the father and the separated son can have 
no right to claim a partition. This argument ia 
not sound and conflicts with the clear meaning 
of the authoritative texts. The learned Advocate 
General was forced to submit that it is unneces¬ 
sary for us to consider the rights of the un- 
separated eons of the father with regard to the 
property w r hich has descended from the grand¬ 
father. It is true that it is not noce33ary to consi¬ 
der here the rights of tho unseparated sons of the 
father, but we are bound to decide the nature of 
the interest which the father obtains in the pro¬ 
perty of the grandfather when it descends on hi 3 
death as ancestral. 

[39] My learned brother hag shown the right 
of the grandson to share in the property of the 
grandfather by birth and not by reason of his 
being undivided with his father. 

[• 10 ] The learned Advocate General relies upon 

the text in hi3 book at p. 240 to the effect that 
the succession is firstly to the son, after him, to 
the grandson, and then to the great grandson 
etc. Even if this text is assumed to be genuine, 
tho explanation is quite simple. The term putra t 
or son in the Mitakshara and its commentary, the 
Sahodhini, i3 frequently used as a generic term 
for male issue or a male descendant and must 
bo so construed in several parts of the Mitak¬ 
shara, otherwise the grandson, as well as the 
great-grandson, would be excluded from the 
immediate succession, though acknowledged in 
every system to represent their deceasedlather 
and grandfather, and entitled with the sons to 
share the estate of a person leaving sons, grand¬ 
sons, and great grandsons, the father of the 
grandson and father and grandfather of the 
grandson being previously dead. 
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Ul] This view is supported by the elaborate 
decision pronounced by Sir Ameer Ali in deli- 
vering the judgment of the Board in Buddha 
Singh v. Laltu Singh , 42 I. a. 208 : (a. I. R. ( 2 ) 
1915 P. c. 70). In that ca3e there was a compe¬ 
tition between the great grandson of the grand¬ 
father and the grandson of the great grandfather 
to succeed to the estate of the deceased. It 13 
pointed out at p. 220 after examining variou 3 
texts that Vijnaueswara has used the word 
putra in the sense of lineal male descendants 
in a comprehensive and generic sense. Dr. Sar- 
vadhikari also in his Tagore Law Lectures gives 
emphatic expression to the view that the word 
son includes three degrees of descendants. Sir 
Ameer Ali approves of this opinion at p. 224 in 
these words: 

“Dr. Rajkumar Sarvadhikari’s construction appears 
to them to rest on a logical foundation, and his views 
seem to be consistent and clear. In effect be says that 
the Mitakshara propounds a definite scheme of succes¬ 
sion; lineal male descendants of the deceased owner 
down to and including the third degree, who constitute 
the first clns3 of propinquous relations (the nearest 
sapindas), inherit in succession in the first instance,” 

etc. etc. and then it ia observed that 

"two recent Hindu writers of repute (Dr. Bhatta- 
obaryya and Mr. Ghosh) and also Dr. Jolly, who was 
at one time Tagore Law Professor in the Calcutta Uni¬ 
versity, and is one of the translators of the Books of 
the East, arc in substantial agreement with Dr. Sarva- 
dhikari”. 

Sir Ameer Ali then examined the conflict of 
decisions in the Indian Courts. At p. 227 it is 
observed: 

“It is admitted that the defendant confers greater 
benefit on the deceased by the offerings he makes to the 
manes of the common ancestor. Now, it is absolutely 
olear that under the Mitakshara, whilst the right of 
inheritance arises from Napmda-relationskip, or com¬ 
munity of blood,iu judging of the nearness of blood- 
relationship or propinquity among the Gotraja, the 
test to be applied to discover the preferential heir is 
the capacity to offer oblations”. 


now well settled that the law of the Mithila 
School is the law of Mitakshara except in a few 
matters in respect of which the law of the Mithila 1 
School has departed from the law of Mitakshara. 
See the Pivy Council case of Sourendra Mohan 
Sinha v. Eari Prasad , 52 I. a. 418 at p. 457 
(sic) : (a. I. r. ( 12 ) 1925 p. o. 280). It has not 
been shown to us that there is any clear law of 
the Mithila School on thi3 question different from 
the law of Mitakshara. 

[45] These are some of the reasons which have 
induced me to unhasitatingly reject the argu¬ 
ment advanced by the learned Advocate General 
and to agree with the view of my learned 
brother. I entirely agree with him in his ex¬ 
position of the various texts which he has exa¬ 
mined so patiently and exhaustively. 

v.B.B. Appeal dismissed . 


A. I. R. (37) 1950 Patna 8 [G.N. 2.] 
Imam and Ramaswami JJ. 

Commissioner of Buxar Municipality — Ap¬ 
pellant v. Bhagwan Das and another — Res¬ 
pondents. 

A. F. A. D. No. 719 of 1947, Decided on 25th Janu¬ 
ary 1949, from decision of Sub-Judge, Arrab, D/- 20th 
January 1947. 

Bihar and Orissa Municipal Act (VII [7] of 1922); 
S. 377 — “Act” — Word refers to tortious act — 
Suit for declaration and injunction — Suit is not 
barred by section. 

The word “act” in S. 377 refers to tortious aots and 
not to aDy act arising out of a contractual or quasi- 
coDtractual basis. Thus, where a suit is brought, not 
for damages for a tortious act, but for a declaration that 
the assessment was illegal and for an injunction res¬ 
training the municipality from realising the tax, th® 
suit Js not barred by the eection: 2 C. W. N. 689 and 22 
Bom. 637, Ilel. on. [Para 3] 

D. N. Mitter and A. B. N. Sinha — for Appellant. 

D. N. Verma and Kanhaiyaji — for Respondents. 


[42] For these reasons it is clear to me that 
the words “son or male issue” are not intended 
to exclude the grandsons. It may be that the 
text relied upon by the Advocate General intends 
to mean that the property will go to the son if 
he is alive, otherwise to the grandson and great 
grandson, etc. 

[43] Our attention has been drawn to the 
various passages of the commentaries in Setlur’s 
books; but having read the passages over and 
over again I am unable to come to any other 
conclusion than that which I havo indicated 
above. 

[44] It was also argued by the learned Advo¬ 
cate General that this 13 a case governed by the 
Mithila School of Hinda Law, and therefore, the 
text of Mitakshara will not be of any great assis¬ 
tance in deciding the question in controversy. I 
do not agree with this argument either. It is 


Ramaswami J. — The plaintiff brought the 
suit for a declaration that the assessment of tax 
made by the defendant, that is, the Buxar Muni¬ 
cipal Commissioners with respect to his rice 
and oil mills was illegal and ultra vires. The 
plaintiff also asked for a permanent injunction 
restraining the defendant from realising the tax. 
The plaintiff alleged that the oil mill and the 
rice mill were situated outside the municipal 
limits and for that reason the defendant could 
not legally assess him to personal or latrine tax. 
The defendant resisted the suit on the grounds 
that the tax was validly assessed and the suit 
was barred under S. 377, Municipal Act. Both 
the lower Courts have rejected the defence case 
and decreed the suit of the plaintiff. 

[2] On behalf of the defendant, who has pre¬ 
ferred this appeal, it was maintained in the first 
place that the lower Courts ought to have found 
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on the evidence that the mills in question were 
situated in ward No. 7, Buxar Municipality. 
For the appellant reference was made to the 
Government notification, Ex. E, in which the 
boundaries of Ward no. 7, are specified. It should 
be observed that the notification is under S. 18 (2) 
Bihar and Orissa Municipal Act, which empowers 
the Local Government to divide the municipality 
into wards. No attempt was made on behalf 
of the appellant to produce the notification 
made under 8. 6, constituting the municipa¬ 
lity and specifying its limits. Even if Ex. E 
be assumed to correctly define the municipal 
limits, it does not assist the case of the appel. 
lant to any appreciable extent. In Ex. E 
the southern boundary of ward no. 7 is stated 
to be “a line drawn from BLock No. ll to the 
south-east corner of the railway area, southern 
boundary of the railway area up to Pandey 
Patti railway crossing”. In presence of the 
learned advocate we endeavoured to locate the 
southern boundary line on the survey map and 
thereby discovered that the southern boundary 
line did not include the plot No.'3C8 where the 
mills are situated. In this context it is signifi. 
cant to observe that the defendant did not pro¬ 
duce the municipal map in order to indicate 
over what area the municipal authorities had 
jurisdiction. The municipal clerk, D w. l, stated 
in the evidence that the Vice-Chairman made 
an inspection of the locality and prepared 
a sketch map. But this sketch map too was not 
produced on behalf of the appellant. It is nob 
unreasonable to draw the inference that if the 
maps had been produced in Court, they would 
not have supported the case of the appellant. 
In any case, we are not prepared to hold that 
the lower Courts have misconstrued any evi¬ 
dence in deciding the question of fact whether 
the two mills fell within the municipal limits. 

[3] In the next place, it was argued on be¬ 
half of the appellant that the suit was barred by 
S. 377, Bihar and Orissa Municipal Act. In my 
opinion, this contention is untenable. The word 
act used in the section refers to tortious acts 
and not to any act arising out of a contractual 
.or quasi-contractual basis. In the present case 
jthe plaintiff has brought a suit not for damages 
jfor a tortious act but for a declaration that the 
lassessment was illegal and for an injunction res¬ 
training the defendant from realising the tax. 
buch a suit i 3 obviously not barred by s. 377 
of the Act. In AmbikaChurn v. Satish Cliunder , 
20 . w. N. 689, the learned Judges held that the 
right to obtain a declaration that the plaintiffs 
were not liable to assessment undor the Bengal 
Municipal Act would be maintainable even if 
brought more than three months after the assess¬ 
ment. In Municipality of Faizpur v. Manak 


Dulab Shet t 22 Bom. 637, the same view was 
taken and it was decided that 8 . 48, Bombay 
Municipal Act (corresponding to s. 377, Bihar 
and Oris3a Act) did not apply to a suit for speci¬ 
fic performance of a contract or for damages 
for breach thereof. 

[4] Lastly, it was urged for the appellant- 
that the case may be remanded and a pleader 
commissioner may be appointed at his cost to 
investigate whether the mills are situated with¬ 
in the municipal limits or not. But the prayer 
is obviously too late and cannot be entertained 
at th’3 stage. 

[6] Upon these grounds, I would affirm the 
decree of the lower Court and dismiss the appeal 
with costs. 

Imam J.—I agree. 

V.R.B. Appeal dismissed. 


A. I. R. (37) 1950 Patna 9 [G. N. 3.] 

Sinha and Narayan JJ. 

Sheo Narayan Gir — Plaintiff — Appel¬ 
lant v. J uyeshwar Kuer and others — Defen¬ 
dants — Respondents. 

A. F. 0. D. No. 105 of 1945, Decided on 2nd May 
1949, from decision of Addl. Sub-Judge, Muzaffarpur, 
D/- 13th March 1945. 

Evidence Act (1872), S. 115 — Mahanth of asthal 
executing mukarrari istamarari patta in favour of 
defendant — Successor of mahanth accepting rent 
from defendant — Successor held estopped from 
saying that lease was not binding on him — Re¬ 
cognition of.defendant's tenancy, however, would 
not preclude successor from seeking enhancement 
of rent. 


The mahanth of an asthal executed a mukarrari 
iatamarari patt* of the land belonging to the asthal in 
favour of the defendant. The plaintiff who succeeded as 
the mahanth after the death of his predecessor accept¬ 
ed rent from the defendant: 

Held that it was quite unnecessary in order to create 
estoppel that the person whose acts or declarations in¬ 
duced another to act must have been under no mistake 
himself or must have acted with an intention to mis¬ 
lead or deceive. As the plaintiff accepted re&t from the 
defendant after having known all the facts and without 


any fraud, deception or misrepresentation having been 
practised on him he was estopped from sayiDg that the 
lease wis not binding on him. Of course, the covenant 
that the rent will be fixed for ever would not be binding 
on the plaintiff and tue recognition cf the defendant’s 
tenancy right would be no bar to the plaintiff’s eoekirg 
an enhancement cf the rent that had been fixed by the 
mukarrari deed : 20 Cal 296 (P. C ) and 36 Cal. 1003 
(P. C.), Foil. ; A. I. R. (13) 1926 All. 324, D\st>nq.\ 
A. I. R (5) 1918 P. C. 196, lief. [Paras 6 7] 

Annotation : (’46-Man.) Evidence Act, 8. 115, 
N. 21, 35, 54. 


Tj - Jha ' Rameshwar Misra and Jadubans 
oanay — for Appellant. 

R. K. Chaudhury and S. N. Banerji - for Hespcn. 
dents. L 


Narayan J. — This is a plaintiff’s appeal 
arising out of a suit for recovery of possession 
of 15 bigbas 5 tathas 9 abuts of land. 
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[2] The plaintiff claims to be the mahanth of 
an asthal situate at Goldenganj in the district of 
Saran, and the land in suit 13 said to be a pro¬ 
perty attached to that asthal. The predecessor 
of the plaintiff was one Mahanth Deo Narayan 
Gir who, on 9th October 1914, executed a rnukxr - 
ran istamran patta with regard to this land 
in favour of the defendants, and tho contention 
of the plaintiff is that this document was with¬ 
out any consideration, and that the property 
that was given in lease by virtue of the docu- 
ment being a slhvottar lakhraj property belong¬ 
ing to the asthal, is inalienable, and could not 
be transferred by the mahanth. The piaintiff 
succeeded Mahanth DtO Narayan Gir as the 
mahanth after his dca'.h, and accepted rent with 
regaid to the lands in suit from the defendants, 
but his allegation is that, when he accepted the 
rent, he was ignorant of the real state of things 
and the real character of the lands. The present 
suit was instituted on 27th August 1943, and the 
plaintiff has prayed for recovery of possession 
with mesne profits. 

[3j Tne deleudants p’eaded in defence that 
the suit was barred according to the rules of 
estoppel and acquiescence, and that the lease, 
having been executed for consideration and legal 
necessity was binding on tbe asthal and the 
present plaintiff. It WA3 further contended that 
the disputed land had been the personal property 
of thy mahanth. 

[ 4 ] The learned Subordinate Judge dismissed 
the plaintiff's claim only on the ground that he 
had accepted rent for the lands in question 
from the defendants. The other points were deci¬ 
ded in the plaintiff’s favour, and against the 
findings of the learned Subordinate Judge on 
those points, the respondents have preferred a 
cross-objection. 

[5l It is admitted that the plaintiff has realis¬ 
ed rent for these lands from the defendants. In 
para. 9 of the plaint, the plaintiff has stated 
that, in ignorance of the real ste-te of things, he 
accepted rent for tie suit lands from the defen¬ 
dants. Tnis statement in the plaint conclusively 
show3 that the plaintiff accepted rent from the 
defendants with regard to thsse lands and with 
regard to no other land. The defendants have 
produced two rent receipts (Exs. A and B), one 
money order receipt (ex. c) and a letter (Ex. J) 
in the signature of the plaintiff for proving that 
the plaintiff has recognised them as the tenants 
of the lands. The letter (Ex. J) is an important 
document in this case, because through this 
letter the plaintiff enquired from the defendants, 
after a certain payment had been made, in res¬ 
pect of what years those payments had been 
made, and he further asked them to have the 
account adjusted. It appears that, after Rs. 44 


had been paid as rent, this letter was sent by 
the plaintiff to the defendants. The contents of 
this letter militate against the version of the 
plaintiff that he did not know for whioh lands 
the rent had been paid. Apart from the state¬ 
ment made in para. 9 of the plaint, to which I 
have already referred, this letter further shows 
that the plaintiff was not at all in doubt as to 
the lands in respect of which rent had been paid 
to him. If the plaintiff did not know for what 
lands the rent had been paid, he would not 
have demanded an adjustment of account, and 
tho first question which he would have put to 
the defendants was for what lands the payment 
had been made. The plaintiff is a man suffi¬ 
ciently advanced in age, and, though he may 
not have received much of education, he must 
be deemed to be a man possessing ordinary 00 m- 
mon sense. He would not have blindly signed 
the letter nor would behave received the rent un¬ 
less he was sure that there was some land for 
which the defendants were to pay him rent. In 
the money order form, Ex. O. the Khafca num¬ 
bers of the lands in question are mentioned, 
and, though the learned Advocate General has 
made a point out of tho manner in which the 
khatas have been described in the money order 
form, I think it was easy for the plaintiff to 
understand that tbe payment had been made to 
him with regard to Khatas Nos. 341 and ; j ,24. The 
lands in suit are situate in villages Jagdishpur 
Baruari and Keofcsa, and, while 11 bighas 19 
kathas lie in village Jagdispur Baruari, about 
3 bighas G kathas 9 dhurs lie in village Keotsa. 
The Baruari lands are recorded in Khata No. 324, 
and the Keotsa lands are recorded in Khata NO. 
341 and, if, iu the money order receipt the two 
khatas were mentiontd, the plaintiff was 
able to know that the rent for these land3 ba3 
been paid to him. But in the money order 
receipt, instead of mentioning the numbers of 
the two khata3 separately, the wrifcGr ha3 des¬ 
cribed them as follows. “Kbatian 341/324 rai- 
yati”. Between the printed words “khatian” and 
“raiyati”, there was very little space left, and 
it is apparent that, instead of writing the two 
khata numbers separately the writer mentioned 
the two khata3 in th9 manner indicated above. 
According to neither party’s case, there was any 
khata known a3 khata No. 341/324, and, because 
the statement in the plaint shows that neither 
party was in doubt as to the identity of the JaDd, 
it is obvious that, when the plaintiff received the 
money, ho clearly understood that the rent for 
khatas Nos. 341 and 324 had been paid to him. 
Not only from the plaint but also from the 
plaintiff’s evidence it is clear that he knew these 
lands from before. He admits that the disputed 
property is the only property of the math in the 
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two villages Jagdisbpur Baruari and Keotsa, and 
that, when Rain Gir was the mahanth , he used to 
go with him to the two villages for taking the pro¬ 
duce. It is fully established by his evidence that 
he was well acquainted with these lands, because 
be eays that he knows the lands “since he accom- 
panied Rain Gir”. Evidently because he knew 
the lands, he did not enquire when the first pay¬ 
ment was made to him in respect of which lands 
the payment had been made. It appears that one 
year after the defendants had made the first pay¬ 
ment they made the second payment, and 6ven 
■on the second occasion he did not enquire from 
the defendants in respect of which lands they bad 
made the payment. The third payment, accord¬ 
ing to him, was made about two years later, and 
even then, he says, he did not enquire in respect 
of which lands the payment had been made. He 
could not pocket the money without caring to 
know on what account the payments were being 
made. The learned Advocate-General argued that, 
because the description of the lands as given in 
the money order receipt is incorrect and because 
the lands have not been described in the other 
receipts, the plaintiff must be deemed to be igno¬ 
rant of the real state of thicg3 when the pay¬ 
ment was made to him. This argument has got 
no substance. I have already said that the des¬ 
cription given in the money order receipt was 
sufficient to enable the plaintiff to know that 
rent of khatas 341 aud 324 was being paid to him. 
Moreover in para. '9 of the plaint, it is stated 
that 

“since the year 1938, when the plaintiff on enqu’ry 
learnt of the nature of the lands in suit and of the 
unauthorised aliouations by the said Mahanth Deo 
Narayan Gir, he declined to receive rent from the 
defendants, and demanded of the defendants to give up 
possession of the suit lauds.” 

From this statement in the plaint it is clear that 
in 1938, if not earlier than that, the plaintiff had 
come to know about the nature of the lands in 
suit. The receipt Ex. B, however, shows that the 
account up to 9th Jeth 1346 corresponding to 
12th May 1939, was adjusted, and thou a payment 
of Rs. loo was made to the plaintiff. Toe receipt 
Ex. C. shows that the account up to 10th Baisakh 
1347 corresponding to 2nd May 1940, was settled, 
and then a payment of Rs. 140 was made to the 
plaintiff. These payments were, therefore, made 
after the plaiutill had come to know about the 
nature of the lands. Certainly, when these pay¬ 
ments were made, the plaintiff was fully aware 
about the character and the nature of the lands, 
it cannot, therefore, be said that he accepted the 
payments under a mistaken belief. The learned 
Advocate-General’s argument that the principle 
of estoppel or acquiescence cannot be applied in 
this case because the mahanth did not know that 
this property was a debottar property cannot, in 


the circumstances, be accepted. The further 
argument of the learned Advocat6-General was 
that a man must not be deprived of hi3 legal 
rights unless ha has acted in such a way as would 
make it fraudulent for him to set up these rights. 
This contention also must be overruled. The 
plaintiff is a disciplo of Rain Gir who, it appears 
from the entry in Register D, was mahanth up 
till the year 1904, and I have already referred to 
the plaintiff’s statement in his deposition which 
shows that during the time of Rain Gir he used 
to go to these lands for realising their produce. 
It is no doubt true that the plaintiff wa3 away 
from the math for about three or four decades, 
and had to go from place to place during tbi3 
period. He, however, says that at Basukinatb in 
the Santal Pargannas of thi3 province he stay ed 
for more than ton years. But, wherever he might 
have been, he had not lo3t ordinary common 
sense, nor is it possible to hold that he had com¬ 
plete loss of memory. The plaintiff himself does 
not say that he was so much engrossed in high 
religious practices that he had forgotten all about 
worldly matters, and wo cannot make out a case 
for him which he himself has not made out. The 
learned Ad vocato-General relied on certain obser¬ 
vations of the Chancery Court in WiLimott v. 
Barber, (1880) 15 Ch. d. 96. 43 L. T. 95) which 
had been cited by the Allahabad High Court in 
Jai Narayan y. J ajar Beg, 48 ALL. 353: (a.i.r. 
(13) 1926 ALL. 324). But the facts of those two 
cases bear no resemblance to the fact3 of this 
present case before u?, and, in answer to the 
general observation in WUlmott v. Barber , (1880- 
15 Ch. D. 96; 43 L. T. 95) that the statement that 
the acquiescence which will deprive a man of bis 
legal rights must amount to fraud is an abbre¬ 
viated statement of a very true proposition, and 
that a man is not to be deprived of his legal 
rights unless he has acted in such a way as would 
make it fraudulent for him to set up those rights, 
I would quote the following passage from the 
judgment of their Lordships of the Judicial Com¬ 
mittee in Sarat Chander Dey v. Gcpal Chunder 
Lahi , 19 I. A. 203: (20 Cal. 296 P. C.) : 

“the section of the Evidence Act by which the ques¬ 
tion must be determined does not make it a condition 
of estoppel resulting that the parson who by his decla¬ 
ration or act has induced the belief on which another 
has acted was either committing or se< king to commit 
a fraud, or that he was acting with a fuil knowledge of 
the circumstances, and under no mistake or misappre¬ 
hension. The Court i3 not warranted or entitled to add 
any 6ucb qualifying conditions to the lauguage of the 
Act, but even if they had the power of thus virtually 
interpolating words in the statute which are not to bo 
found there, their Lordships are clearly of opinion 
that there is neither principle nor authority for any 
such legal doctrine aa would warrant this. The learned 
couusel who argued the present case on either side 
were agreed that the terms of the Evident Act did not 
enact as law in India anything different from the law 
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of England on the subject of estoppel, and their Lord- 
ships entirely adopt that view. The law of thi 3 coun¬ 
try gives no countenance to the doctrine that in order 
to create e:toppel the person whose acts or declarations 
induced another to act in a particular way must have 
been under no mistake himself, cr must have acted 
with an intention to mislead or deceive. What the law 
and the Indian statute mainly regard is the position of 
the person who was induced to act, and the principle 
on which the law and the statute rest is, that it would 
he most inequitnblo and unjust to him that if another, 
by a representation made, or by conduct amounting to 
a representation, ha 9 induced him to act as be would 
not otherwise have done, the person who made the 
representation should be allowed to deny or repudiate 
the effect of his former statement, to the loss and in¬ 
jury of the person who acted on it. If the person who 
made the statement did so without full knowledge, or 
under error, sibi imputet , it may, in the result, be 
unfortunate for him, but it would be unjust, even 
though he acted under error, to throw the consequence 
on the person who believed his statement and acted on 
it as it was intended he should do. Tho general princi¬ 
ple is thus stated by the Lord Chancellor (Campbell), 
with the full concurrence of Lord King-down, in the 
case of Cairneross v. Lorimer, (1860) 3 Macq. 829) : 

‘The doctrine will apply, which is to be found, I 
believe, in the law3 of all civilised nations, that if a 
man, either by words or by conduct has intimated 
that he consents to an azt which has been done, and 
that he will offer no opposition to it, although it could 
not have been lawfully done without bis consent, and 
he thereby induces others to do that from which they 
otherwise might have abstained, he cannot question 
the legality of the act he had so sanctioned, to the preju¬ 
dice of these who have so given faith to his words or to 
the fair inference to be drawn from h ; s conduct , . . . . 
I am of opinion that, generally speaking, if a party 
having an interest to prevent an act being done has 
full notice of its having been done, and acquiesces in it, 
so as to induce a reasonable belief that he consents to 
it, and the position of others is altered ty their giving 
credit to his sincerity, bo ha3 no more right to chal¬ 
lenge the act to their prejudice than he would have 
had if it bad been done by lais previous license.’ ” 

[6] This case is a direct authority in support 
of the proposition that it ig quite unnecessary 
in order to create estoppel that the person 
whose acts or declarations induced another 
to act must have been under no mistake him- 
self, or must have acted with an intention 
to mislead or deceive. In this particular case, 
the defendants are vehemently asserting that 
the property was the personal property of the 
mahanth who bad made the settltment with 
them. Even if : however, the property is a secu¬ 
lar property, the question remains whether it 
appertains to a private trust or a public trust. 
The line of distinction between a private and a 
public trust has been a fine one, and recently in 
an unreported decision of this Court : First 
Appeal No. 274 of 1945 with First Appeal No. 275 
of 1945 ( Khub Ndrain Missir v. Ramchandra 
Narcnn Das), we had to discuss in what cir¬ 
cumstances a trust can be regarded S 3 a public 
trust. It was not easy for the defendants to 
understand that the property that was leased 
out to them was a public trust property, and 


that the mahanth could not grant a settlement 
which could endure beyond his life-time. Even 
if they had realised that the settlement could 
not endure beyond the life-time of the settlor, 
they might have thought that their position 
would be secure if the successor of the settlor 
recognised them as tenants. Therefore, if and 
when the present plaintiff granted them the 
receipt, the defendants were induced to believe 
that they had been recognised as tenants. The 
defendants would not have mad 9 payment of 
rent to the plaintiff if the latter would not have 
assured them that as the successor of the settlor 
he was going to recognise them as tenants. The 
plaintiff, therefore, by his declaration or act 
induced a belief on which the defendants acted, 
and the principle of estoppel, acquiescence, 
ratification or waiver has got full application in 
this case. For the purposes of this case, the fine 
distinction between estoppel, acquiescence, rati¬ 
fication and waiver need not be pointed out. As 
Bigelow says in his book on Estoppel : 

“It is common enough at present to speak of acquies¬ 
cence and ratification as an estoppel. Neither the one 
nor tbe other, however, can be more than part of an 
estoppel, at best. An estoppel is certain, beiDg a legal 
inference or conclusion arising from acts or conduct, 
while acquiescence and ratification, like waiver, art 
but matters of fact might have been found otherwise. 
Besides, the most that acquiescence or ratification can 
do, and this either may under certain circumstances 
do, is to supply an element necessary to the estoppel 
and otherwise wanting, as e. g. knowledge of the facte 
at the lime of making a misrepresentation. But each 
stands upon its own grounds, acid must be made out 
in its own way. not in the way required by the ordi¬ 
nary estoppel by conduct.” 

In this connection, I may quote the following 
passage from the decision of their Lordships of 
the Judicial Committee in Ran gas ami Goundan 
v. Nachiappa Goundan , 46 I. A. 72 : (a. I. R. 
(5) 1918 p. c 196): 

‘ No doubt there is another view which ia not estop¬ 
pel but is expressed by one learned Judge as ratification. 

It is scarcely that, though it might be hyper-criticism* 
to object to the use of the word. What it is based on 
is this. An alienation by a widow is not a void contract, 
it is only voidable (In this case we are concerned with 
an alienation b> a mahanth.) Now, in all cases of voi¬ 
dable contracts there is a general equitable doctrin# 
common to all systems, that he who has the right to 
complain must do so when the right of action is pro' 
perly open to him and bo knows the fame. If he did 
something which showed that he treated the aliena¬ 
tion as good he would lose his right of complaint. In 
some eft es it has been expressed as an election to hold 
the deed good.” 

[7] Tho plaintiff, therefore, had the option to 
adopt or elect after the death of hi3 predecessor Dec 
Narain Gir, and in this case it i3 manifest that 
he elected to treat these defendants as tenants 
with regard to the lands. Of course, the cove¬ 
nant that the rent will be fixed for ever will Dot 
be binding on the plaintiff. It has been pointed 
out in several cases that 
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"to create a new and fixed rent for all time, though 
adequate at the time, in lieu of giving the endowment 
the benefit of an augmentation of a variable rent from 
time to time, would be a breach of duty in the ma- 
hanth(See Abhiram Qoswami v. Shyama Charan 
Nandi , 36 I. A. 14S : (36 Cal. 1003 P. C )) 

The recognition of the defendants’ tenancy 
right in the lands would, therefore, be no bar 
to the plaintiff’s seeking an enhancement of 
the rent that has been fixed by the mukar- 
rari deed. The learned Advocafce-General refer¬ 
red to another Privy Council decision in Mitra 
Sen Sivgh v. Janki Kuar , 51 i. A. 326: 
(A. I. R. (ll) 1924 p. c. 213) ; but, in my opinion, 
the facts of that case are clearly distinguishable 
from the facts of this present case. That was a 
case in which a person without title had obtain¬ 
ed mutation of her name with regard to an 
under-proprietary right in a share in a village 
in Oudb. The decision proceeded upon the 
assumption that the lady had absolutely no title 
to the property. She remained in possession for 
about eight years, paying rent to the taluqdars, 
who gave her receipts but w’itkout enquiring 
whether she was entitled. In the circumstances, 
it was held that under s. 115, Evidence Act, 
1872, the taluqdars, although estopped from 
claiming mesne profits for the years in respect 
of which they had received rent, were not estop¬ 
ped from denying that the defendant had an 
under-proprietary right, nor were they to be taken 
to have waived their own rights ; and that they 
were entitled to eject the defendant. It is obvi¬ 
ous that in that case nobody could be in doubt 
on the question of title. The position i 3 not so 
very easy in this present case. Here, there could 
bo a legitimate doubt whether the property was 
a trust property or the personal property of the 
mahanth and, even if it was a trust property, 
whether the trust was a private trust or a pub¬ 
lic trust. In my opinion, there is no substance 

in the plaintiff’s claim, because it is well esta¬ 
blished in this case that, after having known 
all the fact3 and without any fraud, deception 
or misrepresentation having been practised on 
him, he accepted rent from the defendants, and 
granted them receipts. This appeal, therefore, 
fails. I he cross-objection preferred by the res¬ 
pondents is not maintainable ; but they could 
urge in this appeal that the findings on the 
other points should also have been in their 
favour. r Ihe cross-objection has, however, not 
been pressed, and would be dismissed as such. 

[8] The appeal as well as the cros3-objection 
are di3mis3ed but, in the circumstances of the 
case, without C03ts. 

Sinha J— I agree. 

D.H. Appeal and cross-objection dismissed . 


* A, I. R. (37) 1950 Patna 13 [C. N. 4.) 

Sinha and Imam JJ. 

Jagdeo Singh and others — Defendants _ 

Appellants v. Rambilash Singh and others _ 

Plaintiff s and others, Defendants — Respon - 
dents . 

A. F. A D. No. 641 of 1946, Decided on 3rd May 
1949, from decision of Sub-Judge, Muzaffarpur, D/- 
20th December 1945. 

*23 (a) T. P. Act (1882), S. 98 —Anomalous mort¬ 
gagee paying prior mortgage-debt can claim sub¬ 
rogation where there is no contract to contrary. 

In the case of an anomalous mortgage the rights 
and liabilities of the parties are governed by S. 98. 
But that section does not altogether exclude the opera¬ 
tion of the relevant provisions of the Act in so far as 
they are not inconsistent with the contract embodied in 
the deed. Thus, where a mortgagee, in whose favour 
an anomalous mortgage is executed, is compelled to 
pay a previous mortgage-debt in order to obtain pos¬ 
session of the mortgaged property, he is entitled to the 
right of legal subrogation under para. 1 of S. 92 
where such a right is not excluded from the terms of 
the contract between the parties; A. I. R. (9) 1922 
P. C. 17, Ril. on. [Paras 6, 7] 

Annotation: (’45-Com.) T. P. Act, S. 98 N 3. 

(b) T. P. Act (1882), S. 98—Anomalous mort¬ 
gagee paying mortgage-decree in favour of prior 
mortgagee — Payment made in order to preserve 
mortgaged property from sale — Payment made is 
not one by volunteer— Such mortgagee is entitled 
to subrogation under S. 92—T. P. Act (1832), S. 92. 

The doctrine of subrogation is not applied to tho 
case of a mere stranger or volunteer. Where, however 
an anomalous mortgagee, in order to preserve the mort¬ 
gaged property from pale, pays a mortgage decree 
passed in favour of a previous mortgagee, and he is not 
precluded from exercising this statutory right under 
S. 72 by the terms of tho mortgage deed executed in 
his favour, the payment made by him cannot be said 
to be a payment made by a volunteer, even if it hap¬ 
pens to be made during the pendency of the suit for 
redemption brought against him. Further, such an 
anomalous mortgagee can claim the right of subroga¬ 
tion under S. 92 : 15 Beng. L. B. 208 (P. C.) and 36 
Cal. 193, Ref. [Para 

Annotation: ( 4o-Com.) T. P. Act, S. 98 N 3* 
S. 92 N. 16. ‘ * 

(c) T. P. Act (1882), S. 92— Paragraph 1 of S 92 
deals with legal subrogation while para. 3 of that 

section provides for conventional or contractual 
subrogation. 

Paragraph 1 of S. 92 deals with the case of what is 
generally known as ‘legal’ subrogation. This kind of 
subrogation rests upon the doctrine of equity and 
principles of natural justice and not on privity of con¬ 
tract. Paragraph 3 of that section provides that a right 
of subrogation can bo claimed only where there is a 
specific agreement that such a right may be claimed 
This paragraph applies to cases where the money with 
which the previous mortgage is redeemed, is advanced 
to the mortgager by the person who seeks to be subro¬ 
gated to the rights of the prior mortgagee, that is to 
Bay, in the case of what is generally k n0W n as ‘con¬ 
ventional or contractual’ subrogation. [p dra 6] 

Annotation: C45-Com.) T. P. Act, S. 92 N. 1 and 19. 

B. C. Deand S. N.Banerjee—ior Appellants. 

Brem Lall and J. C. Si?iha— for Respondents. 

Sinha J. — This appeal on behalf of the de. 
fendants-first party is directed against the judg- 
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ment and decree, dated 20th December 1945, 
passed by the learned Subordinate Judge of 
Muzatfarpur confirming those of the Munsif of 
Sitamarhi in a suit for redemption. 

[2J It appears that, by virtue of a usufruc¬ 
tuary mortgage bond dated, 25th October 1933 
(Ex. A-5), the defendants-second party mortgaged 
portions of the land in dispute to the defen- 
dants-firsfc-party, securing a sum of Rs. 1,250. 
Out of that sum, F;s. 520 was paid in cash to the 
mortgagors, and Rs. 730 was left in deposit with 
the mortgagees to redeem two previous mort¬ 
gage bonds of one Aklu Sabu, one for Rs. 250 
and the other for Rs. G7, as also to pay Rs. 413 to 
a third party in respect of a decretal debt. The 
document provided further that the money will 
become payable in the month of baisakh 1346 
Fasli on the expiry of the term of six years, for 
which the mortgagees were put in possession of 
the property. The relian deed contained the 
further stipulations in these terms: 

“It may be noted that whenever necessity arises the 
rehandars shall demand the principal relian money at 
any time from U3, the executants, and we, the execu¬ 
tants, shall repay the came without any consideration 
to the term of this deed. In case of non-payment of the 
principal rehan money, the rehandars are and shall be 
competent to realise the principal relian money besides 
the costs in Court by means of the mortgaged property 
or from the person, assets and other properties. We, the 
executants, or our heirs shall pay the same without any 
objection.” 

The document contained the following recital as 
regards the mortgage bond in favour of one 
Madho Missir, which is one of the subject mat¬ 
ters of dispute between the parties: 

“The registre-red relian deed dated 13fch June 1930, 
which is possessed by us, the executauts, was executed 
by way of farzi transaction which lias been made over 
to, and shall remain with, the said rrahajan3. ,, 

It will bo noticed that this so-called rchan deed 
does not contain any reference to a previous 
mortgage bond (Ex. A l), dated 18th November 
1931 for Rs. 8C0 executed by the defendants, 
second party in favour of the said Aklu Sahu. 
That is another transaction which hag been the 
subject-matter of controversy between the parties 
to this deed, as will presently appear. 

[3] The plaintiffs-respondents are the pur¬ 
chasers from the defendants-eecond party of 
portions of the mortgaged property by virtue 
of two sale-deeds of the year 1943. The plaintiffs 
deposited Rs. 1,250 the principal sum secured by 
the mortgage bond of the year 1933 aforesaid, in 
Court under S. 83 ; T. T. Act. They have institut¬ 
ed the suit for redemption of the portion of the 
mortgaged property purchased by them, and for 
mesne profits for 1350 Fasii, the year previous 
to the date of the institution of the suit (24th 
August 1943) as also for future mesne profits. 

[4] The first party defendants contested the 
suit, chiefly on the ground that the deposit of 


Rs. 1,250 was not sufficient to liquidate the dues 
of the defendanfcs-first party, inasmuch as, apart 
from the one thousand two hundred fifty rupees 
covered by the mortgage deed of 1933, they had 
redeemed the previous mortgage bond for Rs. 800 
in favour of Aklu Sahu, which covered a portion 
of the property mortgaged to them; and had 
further redeemed the mortgage bond in favour 
of Madho Missir, referred to above. These defen¬ 
dants stated that, though the mortgagors, the 
plaintiffs’ predecessors-in-interest, had characte¬ 
rized the mortgage of Madho Missir m a farzi 
transaction, Madho Missir instituted a suit on 
that mortgage, and obtained a decree for sale. 
Hence, in order to avoid the sale of a portion of 
tho mortgaged property, these defendants de¬ 
posited the decretal amount in Court on 6th 
May 1944, that is, during the pendency of the 
present suit. Hence, the plaintiffs’ right to redeem 
the mortgago in question has not been seriously 
challenged: what has been contended is that the 
plaintiffs are not entitled to redeem on payment 
only of Rs. 1,250 but that they are liable to pay 
tbo eight hundred rupees, which the defendants- 
first party paid to Aklu Sabu as aforesaid, as 
also the sum of Rs. 603 odd deposited by 
them to the credit of Madho Missir in respect of 
his mortgage decree aforesaid. 

[5j Both the Courts below have taken the 
view that, though the defendants-first party paid 
thoso sjjms of money, as claimed by them, to 
Aklu Sahu and to Madho Missir, they are not 
entitled, under the terms of the mortgage bond 
of 1033, to be reimbursed in respect of those 
payments, as the transaction in favour of the 
contesting defendants was in the nature of an 
anomalous mortgage. The Courts below, there¬ 
fore, took the view that S. 98, T. P. Act, excluded 
the operation of Ss. 72 and 92, T. P. Act. The 
plaintiffs’ suit, therefore, has been decreed for 
redemption on the finding that the deposit of 
Rs. 1,250 was a proper deposit. There has also 
been a decree for mesne profits. Hence this 
second appeal by the defendant3-first party. 

[6] It has been contended by learned counsel 
for the appellants that the decree for redemption 
and mesne profits passed by the Courts below on 
payment of rs. 1,250 only is not only unjust to 
the appellants but is in defiance of the provisions 
of Sa. 72 and 92, 'I’. P. Act. In other words, it 
i 3 contended on behalf of the appellants that 
they paid Rs. 800 to Aklu Sahu in respect of the 
usufructuary mortgage bond of 1931, as, without 
that payment, they could not obtain possession 
of a portion of the mortgaged property, and 
that, if they had not paid up the mortgage 
decree of Madho Missir in respect of the mort¬ 
gage bond of 1930. the mortgaged property 
would have been sold, and the defendants de 



% 


1980 Jagdeo Singh v. Rambilash Singh (Sinha J .) Patna 15 


prived of their security. To this, learned counsel 
for the respondents replies by contending that, 
the mortgage in favour of the appellants beirg 
in the nature of an anomalous one, the parties 
are governed by the provisions of the deed itself, 
and that, therefore, the provisions of Ss. 72 and 
92, T. P. Act, are out of the way. Hence, it is 
necessary first to consider whether the provisions 
of those sections of the Transfer of Property 
Act are excluded in the case of an anomalous 
mortgage. It is true that, in the case of an ano¬ 
malous mortgage, under the provisions of 8. 98, 
T. P. Act, the rights and liabilities of the parties 
are governed by their contract as evidenced in 
the deed itself, and by local usage in the absence 
of a contract. But the question naturally arises— 
does S. 98 exclude the operation of other provi¬ 
sions of the Transfer of Property Act in so far 
as they may be applicable to the transaction in 
question on matters not covered by the contract 
between the parties as evidenced in the mortgage 
deed ? Counsel for the respondents has gone the 
entire length of contending for that proposition. 
On the other hand, it has been contended on 
behalf of the appellants that S. 98 does not 
altogether exclude the operation of the other 
relevant provisions of the Act in so far as they 
are not inconsistent with the contract embodied 
in the deed. Reliance has been placed upon the 
decision of their Lordships of the Judicial Com¬ 
mittee in the case of Mohammad Sher Khan 
v. Swami Dayal % 49 I. A. 60 : (a. I. R. (9) 1922 
P. C. 17). In that case, their Lordships of the 
Judicial Committee made the following observa¬ 
tions with reference to the provisions of S 60 
T. P. Act: 

lhe section ia unqualified in its terms, and contains 
no aaviDg provision as other sections do in favour of 
contracts to the contrary. Their Lordehips therefore 
flee no sufficient reason for withholding from the words 
of the eeotion their full force and effect. In this view 
the mortgagor’s right to redeem must be affirmed. . . 

In that case, one of the points in controversy 
between the parties was whether or not the 
mortgage then under discussion was an anom¬ 
alous one. For the purposes of their decision, 
their Lordships assumed without deciding that 
question that the mortgage was an anomalous 
one. The ratio decidendi in that case was that 
even though there may have been a contract to 
the contrary in the bond in question, if a term 
in that contract offended against the statutory 
right of redemption conferred by 8. 60 , the statu- 
tory right mu3t prevail over the stipulations in 
the deed. Tbe present case is stronger than the 
case before their Lordships of the Judicial Com¬ 
mittee in the sense that in the mortgage 
deed there is no stipulation curtailing the rights 
given by ss. 72 and 92, T. P. Act. In 8. 72, the 
provisions are subject to a contract to the 'con. 


trary. There is no contract to the contrary in 
the present case. In s. 92, T. P. Act, there is no 
saving clause like that in S. 72, though para. 3 
of S. 92, with which we are not concerned here, 
provides that a right of subrogation can be 
claimed only where there is a specific agreement 
that Buch a right may be claimed. But Para. 3 
applies to case3 where the money, with which 
the previous mortgage is redeemed, is advanced 
to the mortgagor by the person who seeks to be 
subrogated to the rights of the prior mortgagee, 
that is to 3ay, in the ease of what is generally 
known as “conventional” or “contractual” sub¬ 
rogation. In the present case, we are concerned 
with the provisions of Para. I of 9. 92 which 
deals with the case of what is generally known 
as “legal” subrogation. The latter kind of sub¬ 
rogation rests upon the doctrines of equity and 
principles of natural justice, and not on privity 
of contract. The mortgage bond in question in 
the present case is completely silent about the 
mortgage of the year 1931 in favour of Aklu 
Sahu, which was redeemed by the appellants. 

[7] It is true that covenant excludes subroga¬ 
tion, that is to say, conventional subrogation 
must be by special agreement between tbe 
parties. In tbe absence of such an agreement in 
cases covered by the provisions of para. 3 of 
8. 92, T. P. Act, there can be no subrogation. It 
may also be that the parties to an anomalous 
mortgage bond may agree to exclude tbe right 
of subrogation dealt with in the Para. 1 of 9. 92, 
though, by parity of reasons, it may be doubted 
whether this proposition is absolutely correct, in 
view of the observations of their Lordships of 
the Judicial Committee quoted above. But that 
question does not arise for decision before us. In 
the present case there is no stipulation one way 
or the other as regards the right of subrogation. 
If the case came within the purview of Para. 3 
of 8. 92, the appellants would be out of Court. 
But, putting the case in favour of the appellants 
at not tbe highest, there appears to be no reason 
why the provisions of Para. X of S. 92, T. P. Act, 
should Eot be prayed in aid of the appellants. 
There is no direct authority of this Court, or of 
any other Court, exactly in point one way or 
the other. Hence, we have to decide this con. 
troversy as a case of first impression, so far as we 
have been able to know from the Bar. A single 
Judge of this Court is reported to have decided 
in the case of Ganga Prasad v. Dulari Saran, 
A. I. R. (24) 1937 Pat. 3*5 : (170 I. C. 134) that 
the principle of substituted security, being a 
general principle of law not provided for by°the 
Transfer of Property Act, is not affected by tbe 
provisions of 8. 98, T. P. Act. As already indi¬ 
cated, legal subrogation is based on equitable 
considerations and principles of natural justice, 
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and, unless it is excluded from the terms of the 
.contract between the parties, I see no reason to 
refuse such a right to persons in the position of 
ithe appellants who were compelled to pay the 
iprevious bond of Aklu Sahu in order to obtain 
possession of the property. It has been contend¬ 
ed on behalf of the respondents that there is a 
stipulation in the deed that 

“if any damage and loss whatsoever be caused to the 
mortgaged property, as a result of which dispossession 
be made, the rehandars shall be competent to realize 
the principal rehan money besides interest at the rate 
of 2 per cent per mensem from the date of disposses¬ 
sion till the day of realization and besides the costs 
in Court from the person, assets and other properties 
of us, the executants, or our heirs.” 

But that stipulation relates to dispossession of 
the mortgagees from the mortgaged property. In 
the present case, the existence of this particular 
mortgage in favour of Aklu Sahu for bs. 800 
had never been disclosed to the mortgagees, and 
they found that they could not take possession 
of the entire mortgaged property without redeem¬ 
ing the pre-existing mortgage of Aklu Sahu Such 
a case was not within the contemplation of the 
parties. Hence, it cannot be said that there was 
any stipulation against redemption of a prior 
mortgage, and consequently against enforcing the 
right of subrogation on the prior mortgage being 
redeemed. In my opinion, there is neither prin¬ 
ciple nor precedent in favour of the contention 
raised on behalf of the respondents. I would, 
therefore, hold that the appellants are entitled to 
be subrogated in respect of the prior mortgage 
bond of Aklu Sahu, which they redeemed. 

[8] The next question that arises for consi¬ 
deration is whether the appellants are entitled 
to be subrogated to the rights of Madho Missir 
to pay up his mortgage decree. The considera¬ 
tions which apply to the case of the redemption 
of Aklu Sahu’s bond also apply to this transac¬ 
tion with this difference that the mortgage- 
money was paid during the pendency of the 
present litigation sometime in May 1914. It has 
been argued on behalf of the respondents that 
the plaintiffs voluntarily paid the mortgage 
decree of Madho Missir, hence, it is contended, 
they are not entitled to b9 subrogated. It has 
been observed by their Lordships of the Privy 
Council in the case of Bam Tuhul Singh v. 
Biseswar Ball , 2 I. A. 131 at p. 143 : (15 Beng. 
L. R. 208 P.C.) that : 

“.it 13 not in every ease in which a man ha3 

benefited by the money of another, that an obligation 
to repay that money arises. The question is not to be 
determined by nice considerations of what may be fair 
or proper according to the highest morality. To support 
such a suit there must be an obligation, express or im¬ 
plied, to repay. It is well settled that there is no such 
obligation in the case of a voluntary payment by A of 
B's debt.” 


But are the appellants in the position of mere 
volunteers ? The following observations of Moo- 
kerjee J., in the case of Gurdeo Singh v. Chan - 
drika Singh , 36 Cal. 193 : (I I. c. 913) are 
relevant to the present controversy : 

‘‘The doctrine of subrogation is not applied for tbej 
mere stranger or volunteer, who ha3 paid the debt of 
another, without any assignment or agreement for 
subrogation, being under no legal obligation to make 
the payment, and not being compelled to do so for the 
preservation of any rights or properties of his own ... 
.... that subrogation as a matter of right is never ap¬ 
plied in aid of a mere volunteer. Legal substitution 
into the rights of a creditor for the benefit of a third 
person takes place only for his benefit, who being him¬ 
self a creditor, satisfies the lien of a prior creditor or for 
the benefit of a purchaser, who extinguishes the encum¬ 
brances upon bis estate, or of a co-obliger or surety, 
who discharges the debt .... Any one, who is under 
no obligation or liability to pay the debt, is a stranger, 
and, if he pays the debt, he is a mere volunteer.” 

These observations Mookerjee J. made with re¬ 
ference to a large number of decisions of the 
English Courts and authorities on the law of 
mortgages. Iu the present case, the appellants 
paid the mortgage-debt of Madho Missir, it is 
true, during the pendency of this suit, but they 
contend that they paid the money for preserv¬ 
ing the property from sale within the meaning 
of S. 72, T. P. Act. It is further contended that 
they had their own interest to conserve in doing 
so. If the plaintiffs, or the mortgagors, did not 
pay up the mortgage decretal debt, it was in 
the interest of the appellants to pay the same, 
so a3 to avoid complications in their title to a 
portion of the mortgaged property. As already 
indicated, this section makes a saving in favour 
of a contract to the contrary. But there is no 
such contract in the present mortgage bond. 
Hence, by the terms of the mortgage deed, the 
appellants were not precluded from exercising 
a statutory right, which they bad, to save the 
property from sale, and thus making good their 
own title thereto. That being so, in my opinion, 
the appellants are entitled to claim that, before, 
redemption of their mortgage, they must be 
paid, in addition to Rs. 1,250 already deposited 
in Court, the sum of Rs. 800 in respect of the 
mortgage bond of Aklu Sahu and the amount 
paid in respect of the mortgage decree of Madho 
Missir with interest at nine per cent, per annum 
up to the date of redemption. In this view of 
the matter, it mu3t he held that the tender of 
R3. 1,250 was not sufficient in law to compel the 
mortgagees-appellants to surrender possession 
of the property to the mortgagors or their 
successors-in-interest. It i9 manifest, therefore, 
that the decision of the Courts below is erroneous 
in law. The decree for mesne profits, therefore, 
must be set aside. 

[9] In view of these considerations, a fresh 
decree for redemption will be made in favour of 



1980 


Abdul Majid v. Province op Bihar (Manohar Lall J.) Patna 17 


the plaintiffs respondents conditional on their 
depositing in Court the additional sums referred 
to above within three months from the date of 
the decree of this Court, failing which their suit 
will stand dismissed with costs. 


[10] The appeal is accordingly allowed in 
part to the extent indicated above with costs in 
this Court and in the lower appellate Court the 
costs of the Court of first instance to be borne 
by each party, as success wa9 divided between 
them in that Court. 


imam 
V.S.B. 


u. 
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Appeal allowed in part 


A. I. R. (37) 1950 Patna 17 [G. N. 5.] 
Manohar Lall and Mahabir Prasad JJ. 

Abdul Majid — Appellant v. Province of 
Bihar — Respondent . 

A. F. A. D. No. 2091 of 1946, Deoided on 5th May 
1949, from decision of Addl. District Judge, Patna, 
D/- 24th June 1946. 


Government of India Act (1935), S. 240 — Sub- 
Inspector of Police dismissed from service on 
23rd July 1940—Order communicated on 29th July 
1940 — Suit by Sub-Inspector on 21st July 1943 for 
declaration that order of dismissal was ultra vires 
and for arrears of pay from 30th July 1940 to date 
of suit—During pendency of suit plaintiff reinstated 
—Plaintiff held was entitled to decree for arrears 
of pay from 30th July 1940 up to date of suit. 

The plaintiff who was a Sub-Inspector of Police was 
dismissed from service on 23rd July 1940 by Deputy 
Inspector-General of Police as he was found guilty of 
eDwaidice. The orJer was communioated on 29th July 
1940. The plaintiff instituted the suit on 21st July 
1943 for declaration that the order of dismissal was 
ultra vires and further that the defendant should 
be directed to pay to the plaintiff his arrears of pay 
from 30th July 1940 till the date of the institution of 
the suit. During the pendency of the suit on 9th 
December 1913, the Chief Secretary to Government 
wrote to the Inspector-General of Police that the order 

of dismissal was null and void and the plaintiff was 
reinstated: 


Held that the plaintiff was entitled to maintain the 
suit for recovery of arrears of pay which became due 
•°- T™ * nd ho was entitled to a decree for arrears from 
30th July 1910 up to the date of the institution of the 
suit. I he contention that a servant of the Crown had 
no right to maintain such a suit a 3 the payment 
depended upon the bounty of the Government was not 

X p n ^o'V (34 > 1947 P - C - 23. A.l R (35) 
1948 P. o. 121 and A. I. R. (36) 1949 P. C. 1)2 

D%Sl ' n <> (Paras 9. 12 

B. T n : ( ’ 46 ‘ Uan '> Government of India Act, 


K. C. Sanyil, A. II. Quadr i and S. A. Hassain 

— for Appellant. 

Government Advocate — for Respondent. 

Manohar Lall J._Thi 8 is an appeal by the 
plaintiff whose suit for realisation of the salary 
due to him for the period during which he was 
in service of the defendant, the Province of Bihar 
has been dismissed concurrently by the Courts 
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below on the ground that the plaintiff's only 
remedy was to approach the defendant by a 
petition for payment of such amount as they 
may deem fit and proper. 

[2] The admitted and proved facts are that 
the plaintiff was appointed a Sub Inspector of 
Police by the Inspector-General of Bihar and 
Orissa in January 1920, and owing to disapproval 
of his conduct while he was in charge of the 
Bukhtearpur police station in 1937, departmental 
proceedings were drawn up against him and he 
was found guilty of cowardice and for not pre¬ 
paring a searchlist and was punished by being 
degraded to the lowest grade for 10 years; on 
appeal, the Deputy Inspector-General of Police 
found the plaintiff guilty of cowardice only and 
dismissed him from service by the order dated 
23rd July 1940 which was communicated to the 
plaintiff on 29th July. Further appeals by the 
plaintiff to the Inspector-General of Police and 
to His Excellency the Governor of Bihar were 
rejected. 

[3] On these facts the plaintiff instituted the 
suit giving rise to this appeal on 21st July 1943, 
for a declaration that the order of dismissal on 
23rd July 1940 by the Deputy Inspector-General 
of Police was ultra vires , and he should be still 
regarded as continuing in office, and further that 
the defendant should be directed to pay to the 
plaintiff his arrears of pay from 20th July 1940 
till the date of the institution of the suit, or in 
the alternative, the compensation for wrongful 
dismissal from service. 

[4] The suit wa3 instituted after giving a 
notice under 8. 80, Civil P. C. to the defendant 
which contained inter alia the allegation that 
as the plaintiff wa3 appointed by the Inspector- 
General of Police, his dismissal by the Deputy 
In3poofcor-General of Police was ultra vires . 
This contention appealed to the defendant’s 
advisor, because on 9th December 1943, the Chief 
Secretary to the Government of Bihar wrote to 
the Inspector-General of Police that the order 
of dismissal of the plaintiff should be treated as 
null and void and he should be reinstated, but 
fresh proceedings should be drawn up forthwith 
on the old materials giving him another oppor¬ 
tunity to show cause—this was really a device to 
get round the illegal order of dismissal which 
was passed by the Deputy Inspector General of 
Police. In pursuance of this order, the Superin¬ 
tendent of Police sent a telegram to the plain¬ 
tiff, dated 30th December 1943, in these words ; 

Reinstated. Join Patna at once.” A copy of 
this telegram was also sent to the plaintiff in 
confirmation of the telegram despatched. The 
plaintiff was thus reinstated during the pendency 
of the suit. We were informed that immediately 
after his reinstatement he was again suspended. 
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In bis evidence dated 29th January 1945, the 
plaintiff states that he is still in service of the 
Government but under order of suspension. On 
these facts the tiial Court gave his decision on 
2 nd February 1915, that the plaintiff has no cause 
of action because he is still in service of the 
Government though under suspension. The Court 
also thought ihat the remedy of the plaintiff was, 
as stated already, to move the defendant, his 
employer, for the past salary, and attention was 
drawn to chap. IV, S. 4, R. 95 of the Bihar and 
Orissa Service Code. The same view was adopted 
by the Additional District Judge in appeal. 
Hence, the second appeal to this Court. 

[5] In my opinion, the plaintiff had a cause 
of action for the salary which was due to him 
up to the date of the suit, and on the admitted 
facts, up to 31st December 1943, which may 
conveniently be taken as the date when the plain¬ 
tiff was put under suspension, after the defen¬ 
dant had treated the first dismissal of the plaintiff 
as null and void. 

[6] The learned Government Advocate relied 
upon R. 95 of the Service Code, but in my opinion, 
that rule has no application because the plain¬ 
tiff has never been dismissed within the meaning 
of this rule—the letter of the Chief Secretary 
says that the order of the plaintiff’s dismissal 
w 7 as null and void; it does not state that the 
dismissal was wrong on fact3, nor was the dis- 
missal set aside by any revising or appellate 
authority. On the other hand, as I have stated 
above, the revising and the appellate authority 
refused to interfere and rejected the plaintiff's 
applications for setting aside the order of his 

dismissal. 

[7] The learned Government Advocate, then 
drew 7 attention to Rr. 829 and 841 of the Police 
Manual. But I fail to understand what relevance 
these rules have to the matter under considera¬ 
tion. 

[8] The learned Government Advocate re¬ 
ferred to B. 243, Government of India Act. But 
that section merely states that the conditions of 
Eervice of the Subordinate ranks of the various 
police forces in India shall be such as may be 
determined by or under the Acts relating to 
those forces respectively. That is to say, the 
case of the plaintiff will be governed by the 
rules in the Bibar Service Code or Police 
Manual. No question of construction of any sec¬ 
tion of the Government of India Act is, there¬ 
fore, involved. 

[9] In my opinion, upon the facts established 
the plaintiff is entitled to maintain the suit for 
'recovery of arrears of pay which became due to 
him. The learned Government Advocate conten¬ 
ded that a servant of the Crown in India has 
no right to maintain such a suit because the 


payment to him depends upon the bounty of the 
Government and that it is in the sweet will of 
the Government to pay or refuse to pay the 
salary which is payable to him for having per¬ 
formed the service during a particular period. 
The novel contention has been authoritatively 
rejected by their Lordships of the Federal Court 
in the case of the Punjab Province v. Tara 
Chand, 1947-10 F. L. J. 56 : (a. I. R. (34) 1947 
F. 0. 23). A large number of English cases were 
examined by Zafrulla Khan J., and Kania J.. (as 
he then was), and their Lordships came to the 
conclusion adverse to the Crow 7 n. The learned 
Government Advocate submitted that ibis deci¬ 
sion of the Federal Court has been overruled by 
the observations made by their Lordships of the 
Judicial Committee in the cases of High Co?nmr» 
for India and Pakistan v. 7. M. Lall , 75 

I. A. 225 •* (A. I. R. (35) 1948 P. 0. 12l) and 

N. W. F. Province v. Suraj Narain Anand t 
75 I. A. 343 I (A. T. R. (36) 1949 P. 0. 112). In 
my opinion, this argument is not entitled to suc¬ 
ceed, because in 7. M, Fall's case , 75 I. A. 225: 
(A I.B. (35) 1948 P. C.. 121), the declaration given 
by their Lordships was that 

“the purported dismissal of the respondent on 10 th 
August 1940, was void and inoperative, and that the 
respondent remained a member of tbe Indian Civil 
Service at the date of tbe institution of the present 
suit on 20th July 1942. Any further action by tbe 
Crown that may have occurred since tbe raising of the 
action is not covered by tbe present suit.” 

It is true that their Lordships made these obser¬ 
vations at page 244 that 

“it lias been settled ever since Gilson v. E. I. Co., 
(1839) 5 Bing. N. C. 2G2 : (8 L. J. (N. S.) C. P. 193), 
that pay could not be recovered by action against tbe 
Company, but only by petition, memorial or remons¬ 
trance.” 

But those observations were considered by the 
Federal Court in the case, referred to above, as 
not being applicable to a case like the present- 

plaintiff. 

[10] With regard to Suraj Narain Anana s 
case, (7 5 I. A. 34S A. I. R. (36) 1949 P. C. 112), 
reliance is placed by the Government Advocate 
on these observations at page 358 : 

“Their Lordships must not be understsod, however, 

a^ expressing an opinion that tbe respondent was en¬ 
titled as ot right to recover tbe sum of Rs. 2 283 which 
was awarded to him, or that he has any claim to a fur¬ 
ther sum in respect of arrears of pay. It is necessary, 
owing to tbe very proper attitude of tbe appellant, tc 
express any view as to the former question, and tbe 
latter question doeB not arise in this appeal, which i£ 
from tbe decision of tbe Federal Court.” 

This decision, in my opinion, does not overrule 
the Federal Court decision, and so long as that 
decision is not overruled this Court is bound to 
follow that decision. 

[11] The learned Government Advocate has 
not contended that the Court should not taka 
notice of the events that happened after the 
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institution of the suit, because the whole defence 
of the Government is based upon what happened 
after the institution of the suit, namely, the 
communication to the plaintiff of the order of 
the Government that his dismissal was null and 
void. 

[12] For iheee reasons, I am of the opinion 
that the plaintiff is entitled to a decree for 
arrears of salary from 30th July 1940, up to the 
date of the institution of the suit. In the cir¬ 
cumstances, I would allow the plaintiff costs 
in all the Courts, but would not grant him any 
interest on the decretal amount except from the 
expiry of two months from the date of the pre¬ 
paration of the decree of this Court till the date 
of realisation at six per cent, per annum, both on 
the principal sum-and costs. 

[13] The result is that the appeal is allowed, 
the decisions of the Courts below are set aside 
and the plaintiff will be granted a decree for the 
arrears of salary and costs, as pointed out 
above. 

[14] We were asked by the learned Govern¬ 
ment Advocate to grant a certificate under 
S. 205, Government of India Act on the ground 
that this case involves a substantial question of 
law as to the interpretation of s. 243, Govern¬ 
ment of India Act. But a9 already observed, I 
fail to see any question of the interpretation pf 
that section is involved in the present appeal, 
and therefore, have no hesitation in refusing the 
certificate asked for. 

Mahabir Prasad J.—I agree. 

D -H. Appeal allowed. 

A. I. R. (37) 1980 Patna 19 [C. N. 6.] 

Ramaswami and Narayan JJ. 

Bidya Chaudhary and others—Petitioners 
v. Province of Bihar and others — Opposite 
Party. 

Criminal Miac. Nos. 314, 315, 322, 337, 338, 332, 

364, 395, 3G3, 360, 361, 362, 323. 325, 342, 300, 324, 

328, 329, 345 to 347, 352 to 354, 356 to 358, 370, 375 

to 394, 396 to 405 and 417 of 1949, Decided on 21ct 
June 1949. 

(a) Bibar Maintenance of Public Order Ordi¬ 
nance, 1949 (No. II [2] of 1949) — This Ordinance 
is ultra vires and invalid. 

Bihar Maintenance of Public Order Ordinance, 1949 
(No. II [2] of 1949) was promulgated on 3rd June 1949 
when tbe Bihar Provincial Legislatures were in ses¬ 
sion. As tbe Governor in thus promulgating the Ordi¬ 
nance acted beyond the authority conferred upon him 
by 8. 88, Government of India Act, 1935, the said 
Ordinance is ultra vires and invalid. [Paras 5, 10] 

(b) Government of India Act (1935), S 88 — 
Governor can promulgate Ordinance only on abso- 
lute condition that Provincial Legislatures were 
not in session at the time. 

If S. 88 is read in its context and the constitutional 
scope of the statute is considered, it cannot bo doubted 
that the intention of the Legislature was that the 


Governor ought to be empowered to promulgate Ordi¬ 
nances only on the absolute condition that the Provin¬ 
cial Legislatures were not in session at the time, It is 
well-known rule of construction that an absolute enact¬ 
ment must be exactly obeyed, that the act permitted ia 
lawful only if done in accordance with the conditions 
annexed to the statutory permission. If an absolute 
enactment is neglected or contravened, a Court of law 
will treat the thing which is being done as invalid and 
altogether void: English cases referred. [Para 9] 

(c) Constitutional law — Power given by consti¬ 
tutional instrument—If text is explicit, it is conclu¬ 
sive in what it directs and in what it forbids 
— Government of India Act (1935), S. 88. 

When a right or power given by a constitutional in¬ 
strument is challenged, the duty of the Court is to 
keep close to the words of the constitutional instru¬ 
ment, and sec first whether the power is granted, and 
secondly, whether there is anything else which res¬ 
tricts the rights so granted. If the text i 3 explicit, the 
text is conclusive, alike in what it directs and in what 
it forbids: 1912 App. Cas. 571, Eel. on. [Para 6] 

Basanta Chandra Ohosh (in 3lo), Thakur Prasad 
(in 337 and 417), Amala Kant Chaudhury (in 338)\~~ 
D. L: Nandkeolyar (in 332); Basanta Chandra Ghosh 
and Umesh Chandra Prasad Sinha (%n 364 and 398), 
Basanta Chandra Ghosh and Amala Kant Chau- 
dtuny (in 300 } 36 2 and 363)] and Basanta Chandra 
Ohosh (in 361 )— for Petitioners. 

The Government Advocate — for Opposite Party. 

Ramaswami J. —These applications are un¬ 
der S. 491, Criminal P. 0., by Bidya Chaudhary 
and 57 others who allege that they are illegally 
and improperly detained under s. 2 (l), Bihar 
Maintenance of Public Order Ordinance (Ocd. II 

[2] of 1949). 

[ 2 ] The material facts are not in dispute. The 
applicants had at first been arrested under Bihar 
Maintenance of Public Order Act, 1947 . Sec¬ 
tion 1 (3) of that Act provided that it shall re. 
main in force for a period of one year from the 
date of its commencement. The proviso con¬ 
tained a power to extend the operation of the 
Act for a further period of one year by the 
resolution of the two Houses of Legislature of 
the Province, and further gave the Provincial 
Government the power of modification, if any, 
of the Act. The Federal Court decided by their 
judgment dated 28th May 1949, that the proviso 
was ultra vires of the Provincial Legislature, 
and the extension of the Act beyond one year 
was invalid. The Federal Court also held that 
Bihar Act v [ 5 ] of 1949 was infructuous, as the 
Bihar Maintenance of Public Order Act of 1947 , 
which it sought to amend, had come to an end 
when the first year expired. On 3rd June 1949 
the Governor of Bihar promulgated Ordinance II 
[2J of 1949, which re-enacted in substance the pro¬ 
visions of Bihar Maintenance of Public Order 
Act, 1947 and which purported to validate the 
orders of detection already made. It is the un¬ 
disputed case that all the applicants have been 
served with orders of the Provincial Government 
unaer s. 2 (l) of the Ordinance. 
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[3] The validity of the detention is challenged 
in these proceedings on the ground that the 
Governor of Bihar in promulgating the Ordi¬ 
nance in question has exceeded his legislative 

competence. 

[ 4 ] Section 88, Government of India Act is 
headed “Power of Governor to promulgate Ordi¬ 
nance during recess of Legislature ”, Clause (l) 
of the section is to the following effect: 

“If at any time when the Legislature of a Province 
is not in session the Governor is satisfied that circum¬ 
stances exist which render it nece°sary for him to take 
immediate action, he may promulgate such Ordinances 
&3 the circumstances appear to him to require : 

Provided that the Governor shall not, without in¬ 
structions from the Governor-General, promu'gate any 
such Ordinance if an Act of the Provincial Legislature 
containing the same provisions would under this Act 
have been invalid unless, having been reserved for the 
consideration of the Governor-General, it had received 
assent of the Governor-General.” 

It is manifest that this section, while granting 
legislative power to a Provincial Governor, 
imposes an express condition or restriction limit¬ 
ing its exercise. The section expressly enacts that 
the Governor is empowered to issue Ordinance 
only at a time when the Legislature of the 
Province is not in session. 

[ 5 ] The argument on behalf of the applicants 
is that the Governor of Bihar promulgated the 
Ordinance on 3rd June when the Provincial 
Legislatures were in session, and hence acted 
beyond the authority conferred upon him by 
S. 88, Government of India Act. 

[6] The rule of construction as regards a con¬ 
stitutional instrument has been stated by Lord 
Selbourne in Queen v. Burah l 5 I. A. 178 : (4 
Cal. 172 r. c.): 

“The established Courts of Justice, when a question 
arises whether the prescribed limits have been exceeded, 
must of necessity determine that question ; and the 
only way in which they can properly do so, is by 
looking to the terms of the instrument by which, affir¬ 
matively, the legislative powers were created and by 
which, negatively, they are restricted. If what has been 
done is legislation, within the general scope of the 
affirmative words which give the power, and if it 
violates no express condition or restriction by which that 
power is limited, it is Dot for any Court of Justice to 
enquire further, or to enlarge constructively those con¬ 
ditions and restrictions.” 

When, therefore, a right or power is challenged, 
the duty of the Court is to keep close to the 
words of the constitutional instrument, and see 
first whether the power is granted, and secondly 
whether there is anything else which restricts the 
rights so granted. If the text ia explicit, the text 
is conclusive, alike in what it directs and in 
what it forbids (A. G. for Ontario v. A. G. for 
Canada , 1912 A. G. 671: (81 L. J. P. C. 210) ). 

[ 7 ] Nov/ S. 62, Government of India Act is 
headed “Sessions of the Legislature, prorogation 
and dissolution”. Sub-seotion ( 2 ) of the section 


enacts that tbe Governor may from time to time 
summon the Chambers or either Chamber to meet 
at such time and place as he thinks fit, prorogue 
the Chamber or Chambers, and dissolve the Legis¬ 
lative Assembly. The word "session” is defined 
in r. 2 (1), Bihar Legislative Assembly Rules, 
whioh have been made under S. 84 (l) of the Act. 
The word “session” under this statutory rule 
means the period commencing with the first 
meeting of the Assembly summoned by the 
Governor and ending with its prorogation. The 
following passage from May’s Parliamentary 
Practice (14th Edition) is particularly relevant in 
this context: 


“A session is the period of time between the meeting 
of a Parliament, whether after the prorogation or dis¬ 
solution, and its prorogation .... During the course of 
a session, either House may adjourn itself of its own 
motion to such date as it pleases. The period between 
the prorogation of Parliament and its reassembly in a 
new session is termed a ‘recess’; while the period 
between the adjournment of either House and the re¬ 
sumption of its sitting is generally called an ‘adjourn¬ 
ment.’ 

A prorogation terminates a session ; an adjournment 
is an interruption in the course of one and the same 
session.” 


[8] Ifc is undisputed that the impugned Ordi¬ 
nance was promulgated on 3rd June 1949. Prom 
the Notification No. 1940 G. S., dated 6th June 
1949, it is patent that the Governor of Bihar 
prorogued the Bihar Legislative Council on 6fch 
June 1949, by virtue of the powers conferred 
under S.62 ( 2 ) (b), Government of Iudia Act. The 
Notification no. 1941 G. S. of the same date also 
states that the Governor of Bihar prorogued the 
Bihar Legislative Assembly on the same date. 
On these facts, it i 3 manifest that the Legislature 
was in session on 3rd June 1949, when the 
Governor of Bihar promulgated the Ordinance. 

[9] If B. 88 of the Act is read in its context 
and the constitutional scope of the statute ia con-| 
sidered, it cannot be doubted that the intention, 
of the Legislature was that the Governor ought; 
to be empower* d to promulgate Ordinances only 
on the absolute condition that the Provincial 
Legislatures were not in session at the time. It ( 
is well-known rule of construction that an, 
absolute enactment must be exactly obeyed, thatj 
the act permitted is lawful only if done in accor-j 
dance with the conditions annexed to the statu-, 
tory permission. If an absolute enactment ia 
neglected or contravened, a Court of law will 
treat the thing which ia being done aa invalid 
and altogether void. The principle ia supported 
by important authorities. In R. v. Loxdale , 
(1758) 1 Burr. 445, it appeared that five overseers 
had been appointed to act for a certain pariah, 
whereas under the Poor Relief Act, 1601, only 
four, three, or two overseers may be appointed. 
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Lord Mansfield declared the appointment invalid, 
and added that: 

“Justices have no power to appoint overseers but by 
the special authority given them by Act of Parliament. 
Therefore this special authority must be strictly pur¬ 
sued, and cannot be exceeded by them.*' 

. Also in Thwaites v. Wilding^ (1883) 12 Q. B. D. 
4 : (53 L. J. Q. B. l), Brett, M. R. said of the 
Lodgers’ Goods Protection Act, 1871: 

“The words of the statute are imperative. It is said 
that the construction in favour of the defendants will 
render the statute ineffectual to protect lodgers. I do 
not think so; the Legislature has imposed conditions, 
and these conditions mu3t be rigidly complied with in 
order to deprive the landlord of his remedy at common 
law and to bring the lodger within the protection of the 
Btatute.” < 

In Stradling v. Morgan t (1560) plowd. 198 at 
p. 206, the question was whether an action founded 
upon a statute could be commenced elsewhere 
than before the justices of Glamorgan at their 
sessions, for by 34 and 35 Hen. 8, 0. 26, it was 
enacted that: 

"all actions founded upon any statutes shall be sued 
by original writ, to be obtained and sealed with the said 
original seal returnable before the justices, at their 
sessions, within the limits of their authorities, in 
manner and form before declared.’* 

It was contended that these words had a negative 
meaning, that is to say, that the statute appoints 
the place, order, and form of such suits, and 
that they cannot sue in any other place or form, 
and therefore that this action, founded upon a 
statute, which is appointed to be returned before 
the justices of Glamorgan, at their sessions, can¬ 
not bo sued or returned elsewhere or before any 
other justices. And so it was decided by the 
Court, and a verdict which had been found for 
the plaintiff was set aside. 

[10] Upon these grounds, I am of opinion that 
the Bihar Ordinance II [2] of 1949 is ultra vires 
and invalid and that all the applicants have 
been illegally and improperly detained under 
the provisions of this Ordinance. 

[I0a] In this context, I would adopt and adapt 
a passage from the opinion of Lord Shaw in Rex 
V. Ealliday , 1917 A. 0. 260 at p. 287: (86 L. J. 
»K. B. 1119): 

‘ Whether the Government has exceeded its statutory 
mandate ia a question of ultra or intra vires such as 
that which is now being tried. In so far as the mandate 

« has been exceeded, there lurk the elements of a transi¬ 

tion to arbitrary government and therein of grave 
constitutional and public danger. The increasing crush 
of legislative efforts and the convenience to the Execu¬ 
tive of a refuge to the device of Orders in Council 
would increase that danger tenfold were the judiciary 
to approach any such action of the Government in a 
spirit of compliance rather than of independent scru¬ 
tiny.” 

[11] For the reasons already given, I would 
order that all the applicants should be released 
from oustody forthwith. 


[12] Let a certificate be issued under 8. 205, 
Government of India Act. 

Narayan J—I agree. 

V.S.B, Order accordingly . 

A. 1. R. (37) 1950 Patna 21 [G . N. 7.] 

Sinha and Mahabir Prasad JJ. 

Mt. Dulliin Sia Sakhi Kuar — Defendant — 
Appellant v. Ramauiar Singh and another , 
Plaintiffs and others , Defendants — Respon¬ 
dents . 

A. F. 0. D. No. 152 of 1945, Decided on 23rd August 
1949, from decision of Addl. Sub-Judge, Darbbanga, 
D/- 31at January 1945. 

Limitation Act (1908), Art. 116—Registered sale 
deed — Vendee undertaking to pay mortgage-debt 
ol vendor—Failure to pay — Final decree tor sale 
passed against vendor and vendee — Decree satis¬ 
fied by vendor—Vendor can sue vendee lor breach 
ol contract—Cause ol action arises when vendor 
was made to pay decretal amount or on date ol 
final decree — Suit brought within 3 years from 
final decree held not barred. 

Under a registered 6ale-deed, the vendee undertook 
to pay an outstanding mortgage debt of the vendor out 
of the consideration money left in his hands. He failed 
to discharge the debt with the result that a final decree 
for sale was passed against the vendor and the vendee. 
The vendor paid the decretal amount and brought a 
suit for damages against the vendee for breach of 
ooDtract: 

Held , that the plaintiff bad a cause of action against 
the vendee for breach of contract to liquidate the 
mortgage-debt. The cause of ection did not arise on 
the date of the contract but arose on the date when 
the plaintiff was made to pay the decretal amount or 
on the date of the final decree at the earliest and there¬ 
fore, the suit brought within 3 years from tbo date of 
final decree wae within time: A. I. R. (18) 1931 Pat. 
271, Rel. on. [Paras 4 and 5] 

Annotation : (’42-Com.) Limitation Act, Art. 116 
N. 15, Pta. 1 and b. 

Ganesh Sharma , Af. P. Singh , Lakshmi Narayan 
Sinha and Ramanugrah N . Singh —for Appellant. 

Sarjoo Prasad , A. K. Mxtter and Lala Atul 
Chandra —for Respondents. 

Sinha J—This is a defendant’s appeal from 
the decision of the learned Additional Subordi¬ 
nate Judge of Darbhanga decreeing the plain¬ 
tiff’s suit for damages for breach of a contract 
in writing registered. 

[2] The facts, which are no more in contro¬ 
versy at this stage, may shortly be stated as 
follows ; The plaintiff executed a mortgage bond 
on 9th August 1929, in favour of one Ragbu. 
nandan Singh for Rs. 2.700, In order to pay 
off this pre-existing debt, the plaintiff executed 
a sale-deed on 1st June 1931, in favour of the 
appellant who was a mere name lender on be¬ 
half of her husband and his other members of 
the joint family who are also party.defendants to 
thesuit. The bulk of the consideration money was 
left in the hands of the vendee for the payment 
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ot the mortgage.debt aforesaid. But the vendee 
did not pay up the mortgage-debt, with the 
result that judgment was recovered by the 
mortgagee. The preliminary decree for sale was 
passed on 15th January 1910, which was made 
hral on 27tb January 1911. The plaintiff had 
also been impleaded a3 defendant along with 
the vendee. Ho paid up the decretal money in 
several instalments in course of the years 1911 
and 1912, and then instituted this suit on 31st 
May 1943, for recovery of the money which he 
paid, and which, he claimed should have been 
paid by the vendee, the appellant. 

[3J A number of defences were raised in the 
Court below, challenging the plaintiff’s allega¬ 
tions on questions of fact. These defences have 
not been persisted in in this Court. 

Cl] Mr. Ganesh Sharma, appearing on behalf 
of the appellant, first raised the contention that 
the decree being one for sale of the mortgaged 
property, the plaintiff was not interested in the 
payment of the money, and, therefore, if he 
actually paid the decretal sum, he was a mere 
volunteer who could not recover the eaid amount 
from the defendants. This contention was rais¬ 
ed apparently with reference to the provisions 
of Ss. 69 and 70, Contract Act. But the suit, 
in terms is one for damages for breach of con¬ 
tract as evidenced by the sale-deed of the year 
1931. To that sale-deed, the mortgagee was not 
a party. The vendee undertook, on behalf of the 
vendor, to pay up his outstanding mortgage- 
debt. In so far as she did not liquidate that 
debt, she has committed a breach of contract in 
writing registered. It is, therefore, clear that the 
plaintiff has a cause of action against the defen¬ 
dant-appellant. 

[5j It was next contended that, viewed as a 
suit for a breach of contract, this suit wa 3 
barred by limitation. Mr. Ganesh Sharma con¬ 
tended that, as no time was fixed for the pay¬ 
ment of the money, the period of limitation 
jbegan to run from the date of the contract 
itself, namely, 1st June 1931. If he is right in 
that contention, certainly the suit is barred by 
limitation either of three years or of six years. 
But, in my opinion, there is no substance in 
this contention, because the plaintiff's cause of 
action would arise on the date he was made to 
pay the decretal sum, that is to say, when he 
was damnified, or, at the earliest, when the 
'decree was made final on 27th January 1941, on 
jthe default of payment by the mortgagor or his 
’vendee, the appellant—see in this connection 
the decision of a Division Bench of thi3 Court in 
the case of Mt. Bajbansi Kuer v. Bishundeo 
Bar ay an Singh , 10 pat. 451: (a. I. R. (18) 1931 
Pat. 271. In that case, this Court has laid it 
down that the cause of action for such a suit 
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would arise upon the payment being made by the 
plaintiff. It would on that date be deemed that 
the vendee had not carried out the terms of his 
contract, 

[6] These were the only contentions raised on 
behalf of the appellant, and, as there is no sub. 
stance in either of them, the appeal must be 
dismissed with costs. 

Mahabir Prasad J.—I agree. 

K.S. Appeal dismissed. 

A. I. R. (37) 1950 Patna 22 [G. N. 8.] 

Reuben and Narayan JJ. 

Tarak Bath Dubey — Appellant v. Baghu 
Nandan Pandey and others — Bespondents . 

A. F. A. D. No. 2297 of 1947, Decided on 23rd 
August 1949, from decision of Addl. Sub-Judge, Bhagal- 
pur, D/ 28tk June 1947. 

(a) T. P. Act (1882), Ss. 117 and 106 — Agricul¬ 
tural lease — Alteration of rent — Proof_Verbal 

declaration is sufficient. 

A lease in respect of agricultural lands comes under 
the operation of S. 117, and for such a lease a registered 
instrument cannot be necessary under the law. A 
verbal settlement is sufficient, and hence in such a case, 
to prove alteration of rent, a verbal declaration would 
be sufficient. [Para 6] 

Annotation : (’45-Com.) T. P. Act, S. 117, N. 4. 

(b) Tenancy laws — Bihar Tenancy Act (VIII 
[8] of 1885), S. 188 — Joint landlords — Reduction 
of rent by only some — Section 188 is no bar. 

Where come of the joint landlords agree to receive 
rent from their tenants at a reduced puna, that cannot 
be regarded as an act which the land ord is required or 
authorised to do under the Bihar Tenancy Act, and 
consequently, S. *188 is no bar to some of the joint 
landlords reducing the rent in respect of Ibeir share, or 
eondcscendmg to receive rent for their share at a redu¬ 
ced jama : 38 Cal. 270, Applied. [Para 7] 

(c) Tenancy laws—Landlord and tenant—Rent— 
Co-sharer landlords cannot realize rent at different 
jamas—Co-sharer landlords—Reduction of rent by 
some — Others continuing to charge original jama 
— Transferee is-not bound by reduction — Agree¬ 
ment reducing rent is not covenant running with 
land — T. P. Act (1882), S. 40. 

Where some of the cosharer landlords reduce the 
jama for their share and conceal the fact of reduction 
of rent when they sell their interest, and it is admitted 
that the other co-sharera have not reduced the jama 
and the tenant is paying rent to them according to the 
original jama, the transferee is not bound by the 
reduction. If it were held that the reduction is binding 
on the transferee, the tenure would be deemed to be a 
tenure carrying two rentals —a situation inconceivable 
in law : 4 Cal. 96 (F. B.), 17 Cal. 695 and 25 Cal. 917, 
Bel. on. [Para 9] 

The agreement between the transferee’s predecessors 
and the tenant by which the rent was reduced cannot 
be regarded as a covenant running with the land. 

[Para 11] 

Annotation : (’45-Com.) T. P. Act, S. 40, N. 1, 15* 

S. C. Mazumdar and Sushil Kumar Mazumdar 

— for Appellant. 

Lalnarayan Sinha and O. P. Singh 

_for Respondents. 
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Narayan J.—This is a second appeal by the 
plaintiff arising out of a suit for recovery of 
arrears of rent with regard to a tenure. The 
plaintiff had claimed the rent as purchaser of 
the interest of two persons named Hira Lai 
Pathak and Ram Kishore Pathak by two sale- 
deeds, and the case made out by him was that 
the tenure carried a yearly jama of Rs. 328 
besides cess, out of which he was entitled to 
realise l/3rd share. 

[2] The defendants pleaded that Hira Lai 
Pathak and Ram Kishore Pathak had reduced 
the jama to Rs. 200 in the year 1346 and that 
for the years 1347, 1348 and 1349 rent had been 
realised by them at this reduced rate; and, con¬ 
sequently, it was contended by the defendants 
that the plaintiff as the purchaser of the interest 
of Hira Lai Pathak and Ram Kishore Pathak 
was not entitled to claim a higher jama. 

[3] The Courts below upheld the contention 
of the defendants and passed a decree at the 
reduced jama of Rs. 200 besides cess. 

[4] Mr. Mazumdar, on behalf of the plaintiff- 
appellant, has contended before us that the 
Courts below have committed an error of law in 
passing a decree in favour of the plaintiff at the 
reduced jama of rs. 200 , though, admittedly, the 
defendants have been paying rent to the cosharers 
of the plaintiff at the original jama of Rs. 328. 

[6l The point raised is a somewhat difficult 
one, and though I am not able to accept the 
line of reasoning adopted by Mr. Mazumdar, on 
a consideration of the legal principles, which 
can be made applicable to such a case, and on 
the strength of certain authorities, which I have 
been able to find out, I think a decree should be, 
in this suit, at the original jama of rs. 328 . 

[G] Mr. Mazumdar was at pains to show that 
the rent could not be reduced without a docu¬ 
ment, and that the receipt, which had been put 
forward by the defendants as evidence of the varia¬ 
tion of the rent being an unregistered document, 
jis inadmissible. But a leas9 in respeot of agricul- 
Jtural lands come3 under the operation of S. 117 , 
T. P. Act, and for such a lease a registered 
instrument cannot bo necessary under the law. 
A verbal settlement is sufficient, and if the 
( defendants are able to show in this case that the 
Tent wa3 altered by a verbal declaration, that 
I will be sufficient. It appears from the khewat 
that even at the inception of this tenancy the 
jama had been verbally settled, and evidence 
has been adduced by the defendant indicating 
that the jama was reduced even before the 
receipt, Ex. A, in which the causes of reduction 
are mentioned, wa3 granted. The evidence of 
Raghunandan Pandey D. W. i has been placed 
before us, and this witness appears to have stated 
that in Jeth 1340 the rent was reduced to Rs. 200 
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and that he made payment of rent in Asarh 1346 
and obtained receipt according to the reduced 
jama. The receipt, Ex. A, is dated 8fch June 
1939, which corresponds to 5th Asarh 1346, and, 
as the evidence of D. w. 1 shows, the reduc¬ 
tion had been made by the landlord in the 
preceding Jeth. Section 92, Evidence Act has, 
therefore, no application in this case, and a dis¬ 
cussion with regard to the applicability of this 
section was, in my opinion, beside the point. 

[7] The other contention of Mr. Mazumdar 
was that 9. 188, Bihar Tenancy Act wa3 a bar 
to the alteration of rent by one or some of the 
joint landlords. But what S. 188, Bihar Tenancy 
Act, says is that where two or more persons are 
joint landlords, anything which the landlord i3 
under this Act required or authorised to do 
must be done either by both or all those persons 
acting together, or by an agent authorised to act 
on behalf of both or all of them. It is important 
to note that the section refers only to an act 
which the landlord i3 required or authorised to 
do under this Act. The distinction has been 
pointed out by their Lordships of the Judicial 
Committee in Jatindra Nath v. Prasanna 
Kumar , 38 Cal. 270 : (8 I, c. 842), in which case 
their Lordships held that even the bringing of a 
suit for arrears'of rent was not a thing which 
the landlord wa3 either required or authorised 
to do under the Bengal Tenancy Act, and that 
the rent in arrears being a debt the right to 
recover it arose under the general law. Applying' 
this principle, it is obvious that if some of the 
landlords agreed to receive rent from these 
defendants at a reduced jama, that cannot be 
regarded as an act which the landlord was 
required or authorised to do under the Bihar 
Tenancy Act, and, consequently, s. 188 was no 
bar to the plaintiff’s predecessors reducing the 
rent in fespect of their share, or condescending 
to receive rent for their share at a reduced jama. 

[8] The contentions urged by Mr. Mazumdar, 
therefore, appear to me to bo without any sub¬ 
stance, but still the question remains how far 
this present plaintiff is bound by the reduction 
made by bis predecessors. It is necessary to 
point out that when Hira Lai Pathak and Ram 
Kishore Pathak sold their proprietary interest 
to the plaintiff they gave him to understand that 
the tenure still carried the jama, which had 
been recorded in the record-of-righfcs, and this 
fact has to bo considered along with another 
important fact, which i3 this that neither the 
contents of the receipts nor the allegations of the 
defendants go to indicate that the defendants 
have made out any case for a permanent reduc¬ 
tion of rent. There had been no deterioration 
in the quality of the soil nor had any portion 
of the tenure diluviated or gone out of the 
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tenants’ hands. The reasons for redaction as 
mentioned in the receipt, Ex. A, are that the 
produce had gone down on account of want of 
irrigation facilities, and that the rent of the 
tenure was high. While these are the grounds 
mentioned in the receipt, the statement of D. W. 

1 in his deposition was that there were no irriga¬ 
tion facilities and that the crops were being 
damaged by insects. On none of these grounds 
could the tenant seek a permanent reduction of 
rent, and it appears to me that because no 
permanent reduction had been made, when the 
proprietary interest was* transferred, the plain¬ 
tiff’s predecessors did not consider it necessary 
to inform the plaintiff that any reduction had 
been made. For the reasons mentioned in the 
receipt or for the reasons mentioned by D. W. 1 
in his deposition, the two beiDg not quite con¬ 
sistent the plaintiff’s predecessors might have 
realised their share of rent from the defendants 
at a reduced jama, but that was nothing but 
a temporary remission of rent, it being quite 
open to a cosharer to remit a portion of the 
rent for some years. I am, therefore, of the 
opinion that the materials available do not lead 
us to hold that the plaintiff’s predecessors had 
reduced the jama for their share permanently. 

[9] Even assuming, however, that they had 
reduced the jama permanently, and fraudulently 
concealed the fact of reduction of rent when 
they sold their interest to the plaintiff, I have 
no hesitation in holding that the plaintiff is not 
bound by that reduction. Admittedly, the other 
cosharers have not reduced the jama, and D. w. 

1 has admitted that he is still paying rent to 
them according to the original jama. If, there¬ 
fore, it is held that so far as the plaintiff’s 
coebarers are concerned, the original jama is still 
payable to them, and so far as the plaintiff is 
concerned he can realise his share of rent only 
at the reduced jama, the tenure would be deemed 
to be a tenure carrying two rentals—a situation, 
which appears to me to be inconceivable in law. 
This is the view which has been taken in some 
of the authorities which we have been able to 
find out, and I can respectfully point out that 
the other view, namely, that the different co- 
ebarers can realise rent at different jamas is 
wholly unwarranted by law. The Full Bench 
decision of the Calcutta H'gh Court in Guni 
Mahomed v. Moran , 4 Cal. £6: (2 c. L. R. 371 
F.B.), which is a case decided by five Judges of 
the Calcutta High Court, appears to me to be 
an authority which is directly in point. Tbeir 
Lordships have laid down in this case that 
though under an arrangement some of the co- 
sharers can realise their proportionate share of 
the rent separately and can bring separate suits 
for the same, such an arrangement will not 
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enable one co.sbarer to sue the tenant for a kabu- 
liat, because a co-sharer who obtains a kabuliat 
is bound at the request of the tenant to give him 
patta upon the same terms, and the grant and 
acceptance of a binding lease of any separate 
share cannot exist contemporaneously with the 
original lease of the entire tenure. While dig. 
cussing the question, Garth C. J., pointed out 
that a kabuliat by which an entirely new and 
separate tenancy is created i 3 obviously incon. 
sistent with it, and that if a suit for kabuliat 
can be maintained, it would bind the tenant 
for ever. The question as to whether the land¬ 
lord or the tenant would be prejudicially affec¬ 
ted by it is not material, it being enough for.our 
present purpose that such an arrangement would 
be binding on both parties and would had to 
the creation of a tenancy which would be in¬ 
consistent with the original tenancy. 

[10] Their Lordships in this case referred, 
with approval, to the view of Norman Acting 
C. J., and Dwarka Nath Mitter J., as expressed 
in the Full Bench case of Indur Chunder v. 
Bindahun Beharee, 15 W. R. 21 : (8 Beng. L. R. 
257 F. B.). His Lordship, Norman C. J., had 
observed as follows : 

“A tenure is an entire thing. The obligation to pay 
the rent reserved upon the letting of land or in respect 
of the tenure of land by a ryot i3 either a contract or 
an obligation in the nature of a contract to pay the 

rent. The obligation is single and entire.A ryot's 

undertaking is to pay his rent simply, not to pay to the 

several proprietors according to their shares.I 

think it clear that, ns a general rule, the holder of a 
tenure cannot be sued by owners of fractional shares in 
the superior tenure for separate kubooliats according 
to the proporti ns to which they allege themselves to 
be entitled in the superior tenure.” 

Dwarka Nath Mitter J. had observed a3 follows: 

“I wish to etate, however, that, as a matter of prin¬ 
ciple the share-holders of an undivided estate have no 
right to divide a holding or tenure without the consent 
of the tenant. The payment to each share-holder of his 
quota of the rent is of itself no evidence of such consent; 
although, when coupled with other facts and circum¬ 
stances, it may justify a Court of justice in coming to 
the conclusion that the tenant actually consented to 
the division of his tenure Into a corresponding number 
of distinct holdings.” 

When the obligation is decreed to be single and 
entire in spite of the arrangement by which the 
co.sharers realise their respective share of rent 
separately and when the tenure is deemed to be 
an entire thing in itself, it cannot be urged that 
under the law, there is no bar to a particular 
tenure carrying two rentals. 

[ll] In Gopal Chunder Das v. Umesh Narain f 
17 cal. 695. the Full Bench ease was referred to, 
and their Lordships pointed out that as held by 
the Full Bench an arrangement of the Datura 
indicated above dees not give rise to a separate 
tenancy and that the original tenancy unde all 
the landlords still continues. In Batdya Nath 






1990 


Dwabika Sahu v. Anandi 


Patna 26 


y. Him , 25 cal. 917: (2 0 . w. N. 44;, the decision 
in Go pal Chunder Das v. Umesh Naram , 17 
Cal. 695, was referred to with approval, and in 
this case also the principle that the holding or a 
tenure is to be deemed to be an entire one was 
reiterated. I think these authorities are conclu¬ 
sive so far as the point raised is concerned, and 
there is no justification for the view that a tenure 
can carry two rentals for ever. It was argued 
that as the plaintiff has stepped into the shoes 
of Hira Lai Pathak and Ram Kishore Pathak 
he is bound by their actions and that he cannot 
go beyond the agreement by which the rent waB 
reduced. But the simple answer to this conten¬ 
tion is that if the plaintiff’s predecessors had 
entered into such an agreement, that agreement 
cannot be regarded as a covenant running with 
the land. It was purely a personal contract be¬ 
tween the Pathaks aud the tenant, and I have 
already eaid that the conduct of the Pathaks 
clearly shows that they also treated the arrange- 
ment, which they had made, as a temporary 
arrangement, and the agreement into which they 
had entered as their personal agreement. My 
conclusion, therefore, in disagreement with the 
Courls below is that the plaintiff is entitled to a 
decree at the jama claimed. 

[12] The appeal is allowed, and the suit is 
decreed in full with costs throughout. 

[13] Reuben J.—I agree. First of all, there 
is no evidence on the record to support the con¬ 
clusion that there was a permanent reduction of 
the rent. All that happened was that Hira Lai 
Pathak and Ram Kishore Pathak bound them¬ 
selves personally to realise rent only at the ren- 
tai rate of Bs. 200 ; the agreement was not 
intended to bind the tenancy, and does not bind 
the person to whom the landlord’s right in the 
tenancy has been transferred. 

[14] Secondly, it seems to me that this is a 
case of an entire tenancy in which, though the 
co sharer landlords by private agreement bet¬ 
ween the parties have been realising their shares 
of the rent separately, they are not entitled each 
separately to alter the rent. 

[15] In Doorga Prosad v. Joynarain t 4 Cal. 
96, a Full Bench of five Judges dealt with 
tenancies of this kind. Certain co-sharer land- 
lords had sued for (i) a kabuhat for their share 
and (- 2 ) recovery of rent in respect of their share 
at an enhanced rate. The Full Bench rejected 
both these claims. It held that the arrangement 
for separate realisation by each co-sharer land¬ 
lord of his share of the rent did not break up the 
entirety of the tenancy, and referred with ap. 
proval to the observations of Norman, Acting 
0. J., and Dwarka Nath Mitter J. f in Indur 
Chunder Doogur v. Bindabun Beharee , 15 
w. R. 21 : (8 Beng. L. R. 257 P. B.), to 


which my learned brother has already referred. 
Having observed that a kabuliat in favour of 
one co-sharer would be inconsistent with the 
continued existence of the original tenancy, the 
Full Benoh remarked that the right of one co¬ 
sharer to enhance the rent of his share separately 
is governed by the same principles. Romanath 
Ruclchit v, Chand Huree Bhoova , 14 w. r 432 : 
(6 Beng. L.R. 356), is only apparently inconsistent 
with these observations, it not being clear whe¬ 
ther the tenure with which their Lordships were 
concerned had ever been held at an entire rent 
vide i Doorga Prosad Mytse v. Joynarain 
Hazra , 4 Gal. 96 at p. 102 . The principle was 
reaffirmed in Gopal Chunder Das v. Umesh 
Narain Choudhry , 17 Cal. 695, where their 
Lordships rejected a claim by a co sharer land¬ 
lord for enhancement of rent, observing 

“The right of some of several co-sharers to collect 
separately their share of the entire rent o( an undivided 
holding is Quite distinct It rests on an arrangement 
between the co sharers and the tenants as to the mode 
in which the entire rent shall be collected, but which 
preserves intact the original tenancy both as regards 
the area of the holding and the rent paid.” 

Appeal allowed . 
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Reuben and Narayan JJ. 

Dwanlca Sahu — Appellant v. Mt. Anandi 
and others — Respondents. 


“* ~ (ji ±ya<, jjeciaed on 22nd 

August 1949, from decision of Addl. Sub-Judge, Hazari- 
bagh, D/- 10th October 1947. 


Limitation Act (1908), Art. 11A _ This article 
and Art. 11 — Distinction —Article 11 covers order 

whether made with or without investigation _ 

Article 11A does not apply where there has been 
no investigation — Plaintitf instituting case under 
?■ 21 « ® 7 « Ci vil P. C. —No appearance on plain¬ 

tiff s behalf on very first date fixed—No likelihood 
of evidence being gone into on such date — Case 
dismissed for default — Plaintiff filing suit for 

j • • i . ^ b a n one year after 

dismissal of case under O. 21, R. 97—Suit held was 

not governed by Art. 11A—Limitation Act (1908) 

Art. 11—Civil P. C. (1908), O. 21, Rr. 63 and 103. ’ 

Reading Art. 11 with O. 21, R. 63, it is clear that 
Art. 11 will cover the final order in a proceeding 
whether it falls specifically under R. 60, 61 or 62, or 
not, and whether it was mace with or without investi¬ 
gation. There is a significant difference, however be¬ 
tween Rr. 63 and 103 by which the final orders in 
claim cases are made conclusive. Whereas R. 63 makes 
conclusive the final order without any specification of 
the Particular provision under «h>ch it is passed, 
K. 103 confines the conclusive effect of the decision to 
orders made under R. 98, 99 or 101, that is to say, to 
orders made after investigation. It is incorrect to cons¬ 
true Art 11 A separately from the corresponding provi¬ 
sion in the Civil Procedure Code, so as to cover a suit 
directed against a final order which does not fall speci¬ 
fically within the provisions of R. 98, 99 or 101. Rule 103 
gives a conclusive character to certain summary deci- 
sicns and provides that tbej may be challenged by suit. 
Art. 11A is the provision fixing the period of limita- 
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tion for the institution of such a suit. In the case of 


orders which the Code has expressly refrained from 
making conclusive, there is no reason why the unsuc¬ 
cessful party should he deprived of his right under the 
general law of suing on his title for recovery of posses¬ 
sion. Article 11A has therefore no application where, 
in the summary proceedings arising out of the claim in 
the execution case, there has been no investigation : 
A. I. II. (9) 1922 Cal. 229 ; A. I. R. (4) 1917 All. 426 ; 
A. I. K. (7) 1920 Bom. 64 and A. I. R. (5) 1918 Mad. 
354, Pel. on. [Paras 13, 15, 16 and 18] 

The plaintiff instituted a case under 0. 21, R. 97 of 
•the Code. On the very first date fixed in the case, 
however, there was no appearance oa hi3 behalf and 
the case was dismissed on 10th April 1943. At the 
time when tbo date was fixed, the opposite party had 
not appeared. There was no certainty that he would 
appear on the first date and it was not at all certain, 
rather it was most unlikely, that evidence would be 
gone into on tho first dato fixed in the case. The Munsif 
in dismissing the objeotion made no reference to tho 
absence of evidence, but expressly dismissed the ca3Q 
'for default.” The present suit for declaration of title 
and recovery of possession was filed by the plaintiff on 
2nd May 1944 more than a year after the dismissal 
of his objection, under 0 21, It. 97: 

Held that the order dismissing the case was not one 
passed after investigation nnd therefore the suit wa3 
not governed by Art. 11 A: 15 Cal 521 (P. C) ; 19 All. 
253 (L*. R.) ; 32 Cal. 537 and A. I. R. (5) 1913 All 72, 
Disiing.] A. I. R. (7) 1920 Pat. 123, Expl. and 
His ting. [Para 21] 

Annotation: (’42 Com.) Lim. Act, Art. 11, N. 12, 
Pt. 3; Art. 11A, N. 8, Ft. 4. 

Sarjoo Pratad and R . P. Eatriar —for Appellant. 

J. M. Ghose — for Respondents. 

Reuben J. — This appeal by the plaintiff is 
directed against a decision of the Additional bub- 
ordinate Judge of Hazaribagh, reversing a deci- 
sion of the Munsif of Hazaribagh. It arises out 
of a suit for the declaration of title to and re- 
covery of possession of a house, beiug holding 
No. 933 in the Municipality ct Ilizaribagh. 

[2] This house formerly belonged to one ITazari 
Barai. Hazari bad two sons Shib Charan and 
Chedi. Shib Charan died leaving two sons Shyarn- 
lal and Lalji. Chedi died leaving a widow Tejni and 
a daughter Anandi. Mb. Tejni is now dead. The 
plaintiff'claims the house by purchasing in execu¬ 
tion of a decree obtained by him against Shyam- 
lal and Lalji on the foot of a handnote. According 
to him, Chedi died joint with his brother 
Shib Charan, and the house finally came by sur¬ 
vivorship to Sbyamla! and Lalji. Plis purchase 
was in the year 1910. In the course of the execu¬ 
tion of the money decree, a claim under O. 21, 
R. LQ, was filed by Mb. Raje3hwari (defendant 4), 
which was decided in her favour. The plaintiff, 
however, succeeded on 22nd December 1941 in 
getting a decision in his favour in Title Suit No. 
271 of 3940 brought by him under O. 21, it. 63, 
Civil P. C. Having succeeded in this suit, he asked 
the Court for delivery of possession in pursuance 
of his purchase in the money execution. Deli¬ 
very of possession was resisted by Anandi (de¬ 
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fendanfc l), claiming a half share in the house on 
the contention that her father Chedi separated 
from his brother Shib Charan and that she in¬ 
herited his half share of the house. The plaintiff, 
thereupon, instituted a case under O. 21, R. 97 
of the Code. On the very first date fixed in the 
case, however, there was no appearance on his 
behalf and the case was dismissed on 10th April 
1943. The present suit was filed by him on 2nd 
May 1944, more than a year after the dismissal 
of his objection under o. 21, R. 97. 

[3] Mt. Anandi contested the suit setting up 
the same story as before. Both the Courts below 
have agreed in rejecting her story. They have 
held that Chedi died joint with his brother and 
that the house passed by survivorship to Shyam- 
lal and Lalji, with the consequent result that 
Mt. Anandi has no legal interest in it. The suit 
was decreed by the Munsif. His decree has been 
reversed and the suit dismissed by the Subordi¬ 
nate Judge on the ground .that the limitation 
for the filing of the suit is governed by Art. 11-A 
of Sch. 1 , Limitation Act of 1908. Hence, the pre¬ 
sent appeal. In the opinion of the Munsifi 
Art. 11- A had no application to this suit, because 
the final order passed in the proceeding under 
O. 21, R. 97, was without any investigation hav¬ 
ing been made by the Court. The Subordinate 
Judge on the contrary, held that the decision of 
a Division Bench of this Court in Raziuddin 
Hussain v. Bindesri Prasad Singh , 5 pat. B. J. 
652 : (a. I. R. (7) 1920 Pat. 123), is an authority 
that an investigation is not necessary for the 
applicability of this Article. 

[4] Only two points arise in the present ap¬ 
peal : firstly, whether investigation i3 necessary 
for the applicability of Art. 11-A, and secondly! 
whether in this particular case there was investi¬ 
gation. I shall deal first with the second point 
which is readily disposed of. 

[5] Admittedly, the application under 0 . 21, 
R. 97, wa3 dismissed in the absence of the plain¬ 
tiff on his failure to appear when the case was 
called out. But Mr. Gh03b, for the respondents, 
cites Sardari Lal v. Amhika Pershad> 15 
I. A. 123 : (15 Cal. 521 P. C.), as an authority 
that the Civil Procedure Code does not prescribe 
for the purpose of these summary proceedings 
such a full investigation as in a suit. The case 
is an authority for the proposition that the 
Civil Procedure Code does not prescribe the form 
or the extent of the investigation that should be 
made in summary proceedings of thi3 kind, and 
that, when the question arises as to whether an 
investigation wa3 made or not, it should be deci¬ 
ded on the fact 3 of the particular case. The pro¬ 
ceeding which their Lordships had to consider 
was evidently not one in which it could be said 
that there had been no investigation; the 
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Subordinate Judge had actually given effect to 
the objection and had directed that : 

“The objected property Ehould ba released on the 
ground of its being ancestral property, and that only 
the right of partition of the judgment-debtor be sold”. 

It was clearly a decision on the merits. As their 
Lordships suggested, tbig decision may have 
proceeded upon an agreement between the par¬ 
ties as to the facts. That is to say, the Court had 
beiore it the admission of the parties concerned 
ss evidence on which it could act. 

[6] Before I refer to the other cases cited by 
Mr. Ghose, it will be convenient to set out the 
relevant orders in the proceedings under o. 21 , 
B. 97 : 

“12th Maroh 1943. Register the application as Misc. 
case. Issue notice to the 0. Parties fixing 10th April 

1943 for disposal.10th April 1943. Notices on 

O. Parties Nos. 2 to 7 served personally. Notice of 0. 
party No. 1 served by affixing on refusal and of 0. 
Party 8 also served by affixing on refusal of his father 
who lives jointly. 0. Parties appear through pleaders 
and file tardids. Appeal does not take any steps. 

None responds or appears to repeated calls for the 
applicant 0. Parties Nos. 1 and 2 are present. The Misc. 
case is therefore dismissed for default with costa to the 
Opposite party. Pleader’s fee Rs. 8. . . .” 

These orders show that the case was disposed of by 
the executing Court on the very first date fixed 
for the appearance of the opposite party. Let 
us turn now to the cases on which Mr. Ghosh 
relies. 

[7] In Lachmi Narain v. H. C . Martindell , 
19 ALL. 253 : (1897 A. W. N. CO F. B.), the parties 
appeared on 18 1 b November, and the objector 
stated that he had not had sufficient time to pro. 
duce certain evidence which he washed to produce. 
He asked for an adjournment, and the case was 
adjourned until 28 th November, with the warning 
that if he did not then produce his evidence, his 
claim would be dismissed. He did not appear on 
28th. The Court waited till 29th, and again 
till 30th, and then on 30th , as he did not appear, 
his claim was rejected for want of prosecution! 
Their Lordships, in holding that the case 
must be treated as one in which there had been 
an investigation, pointed out that the onus of 
proof lay on the objector, that be bad been 
given a full opportunity of substantiating hi 3 
right, and that he had failed to do so. In 
Hakim Lux v. Abdul Kkader , 32 Ca!. 537, the 
objector w'as present in Court on the day of 
bearing and asked for time. The Court refused 
to grant him time and “the case thereupon went 
as if tho claimant had failed to adduce any 

evidence/’ The order passed by the Court rejec¬ 
ting tho claim was : 

“The claimant Las adduced no evidence, and this is 
due entirely to laches on the part of the claimant ‘ He 
presented hie petition very late, and it would not have 
been registered bad not the petitioner’s pleader under¬ 
taken to produce evidence today at all hazards. It 
appears, however, that the petition was filed on 25th 
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but boat hire was not deposited till six days after ; that 
is, on 31st. Hence summons to witnessess could not b 3 
served in time. Claim rejected with costs”. 

It was clearly a case in which the Court was 
dismissing the objection on account of the failure 
of the claimant, in spite of opportunity given, to 
produce evidence in support of his claim and 
not merely a dismissal for default. As has 
been pointed out in Nirode Barani Dasi v. 
Manindra Naraijan, 26 c. w. N. 853 : (a, i. r. 

(9) 1922 Cal. 229), there i3 a real distinction 
between 

“a case where it is dismissed for default, and a case 
where the party appears and fails to adduce evidenco 
and the case is in consequence dismissed in which 
event the dismissal is not one for default.” 

In the course of their decision in Rahim Buxs 
case, (32 Cal, 537), their Lordships referred to 
Kallay- Singh v. Toni Maliton, 1 c. W. N. 24 
and distinguished it on the ground that there 
was no apperance for the claimant while the 
decree-holderwa3 present. In the present case, 
also, the claimant was absent when the objection 
was dismissed. In Golcul v. Mohn Bibi , 40 
ALL. 325 : (A. I. R. (5) 1918 ALL. 72), on 15th 
June, the date fixed for hearing of the objection, 
an application was made by the objector’s plea¬ 
der praying for an adjournment. The applica- 
tion was rejected and the objection was dismissed 
by the following order : 

“This is an objection under S. 278, Civil P. C. The 
correctness of it is disputed by tho decree-holder. The 
objector has produced no evidence to make out the truth 
of his claim, and it is disallowed with costs.” 

It is evident from the form of the order adopted 
by the Court that it regarded itself as dismissing 
the case not merely for the default of the objector 
but because there was no evidence in support 
of the claim. It is also clear that at the time 
when this order was pasged there was an appea- 
ranee on behulf of the objector. 

[ 8 ] To turn back again to tho facts of tho 
present case, the order of dismissal was passed 
on the very first date fixed in the case. At the 
time when the date was fixed, the opposite party 
had not appeared. Thero was no certainty that 
they would appear on the first date and it was 
not at all certain, rather it was most unlikely, 
that evidence would be gone into on the first 
date fixed in the case. When, therefore, the case 
was summarily dismissed on loth April 1943 , 
how can it to said that the order was one pas¬ 
sed after investigation? The Munsif in dismis¬ 
sing the objection makes no reference to the 
absence of evidence, but expressly dismisses the 
case ‘ for default.” This shows that he too did 
not regard the date as a peremptory date for 
taking evidence. Of the cases cited by Mr 
Ghosh, there is only one that is at all compara’ 
ble with the case before 113 , in that the objector 
did not appear on the date when the case was 
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dismissed. This is the case of Laahmi Narain , 
19 ALL. 253 : (1S97 A. W. N. 60 (F. B.) ). The 
tacts of that case, as set out by rue above, 
show that the order dismissing the objection was 
pass-d by the Court after fixing a peremptory 
date for the taking of evidence, and alter having 
given the objector two further opportunities of 
adducing evidence in the case. In thesecireurng- 
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A. I. R, 


“Article. 


Description of suit. 


tances, the objector could not be allowed to as¬ 
sert in a subsequent proceeding that his objection 
had been rejected without investigation. For 
these reasons, I find myself unable to regard 
the present case as one in which there has been 
an investigation. 

[9] I come now to the first point. Article 11-A 
of the present Limitation Act is as follows: 


' . , . T . .1 Time from whioh 

Period of Liml- period beging ^ 

tatlon. 1 


11-A. By a person against whom an order has been made under the 

Code of Civil Procedure, 1908, upon an application by the holder 

of a decree ior possession of immovable property or by the purcha¬ 
ser of such property sold in exteution of a decree, complaining 
of resistance or obstruction to the delivery of possession thereof, 
or upon an application by any person dispossessed of such pro¬ 
perty in tbe delivery of possession thereof to the decree-holder 
or purchaser, to establish the right which he claims to the pre¬ 
sent, po-cep^ion of the p roperty comprised in the order. 

[101 In considering its scope, it is necessary also to consider Art 
is as follows : ____ 


One year. 


run. _ 

Tbe date of the: 
order.” 


11, the relevant portion of which 


“ 11 . 


“Art : cle. Description of suit. 

’ by a person against whom any of tbe following orders has 

been made to establish the right which he claims to the pro¬ 
perty comprised in the order. 

Order under the Code of Civil procedure, 190S, on a claim 
preferred to, or an objection made to the attachment of pro- 
1 ,f-rtv a ttached in execution of ft decree. _ 

These two Ai'Uulce coirespond to Art. 11 in the second schedule to 
XV fis] of 1877. which was as follows : 


Period of Limi 
tation. 

One year. 


Time irom which 
period begins to 
run. 

The date of thfc 
order.” 


U) 


the previous Limitation Act, Act 


"Article. 


“ 11 . 


Description of suit. 

By person against whom an order is passed under S. 280,281, 
282 or 335 of the Code of Civil Procedure to establish his right 
to. or to the present possession of the property comprised in 

the order. __ 


Period of Limi¬ 
tation. 

One year. 


Time irom which 
period begins to 
run. _ 

Tbe date of the 
order.” 


[11] The references in this article are to the 
Code of Civil Procedure of 1882, being Act XIV 
[ 14 ] of 1882 . I set out below the relevant por¬ 
tions of this Code, which I shall refer to hence- 
forward as the previous Code : 

{i 278. If any claim be preferred to, or any objection 
bo made to tbe attachment of, any properly attached 
in execution of a decree on the ground that such pro¬ 
perty is not liable to such attachment, the Court shall 
proceed to investigate the claim or objection with the 
like power as regards tbe examination of the claimant 
or objector, and in all other respects, as if he was a 
party to tbe suit. 

279. The claimant or objector must adduce evidenee 

to show that at the date of the attachment be had some 
interest in, or was in possession of, the property at¬ 
tached. _ 

280. If upon the said investigation the Court is sati- 
tied that for the reason stated in the claim or objection, 
such property was not, when attached, in the possession 
of the judgment-debtor or of some person in trust for 
him, or in tbe occupancy of a tenant or other person 
paying rent to him, or that, being in the possession of 
the judgment debtor at such time it was so in his pos¬ 
session, not on his own account or as his own property, 
but on account of or in trust for some other person, 


or partly on his own account and partly on account of 
some other person, the Court shall pass an or er 
releasing the property, wholly or to suoh extent as 

thinks fit, from attachment. 

281. If the Court is satisfied that the property was, 

at the time it was attached, in possesion of the judgmen 

debtor as his own property aud not on account o J 
other person, or was in the possession of some otner 
person in trust for him, or in the occupancy of a » 
nant or other person paying rent to him, the Cou 

shall disallow the claim. . . 

282. If the Court «s satisfied that the property 

subject to a mortgage or lien in favour of some P®** 
not in possession, and thinks fit to continue tbe attaon 
ment, it may do so, subject to such mortgage or hen. 

283. The party against whom an order under f u 
281 or 282 is passed may institute a suit to estabUB 
the right which he claims to the property in dl3p “ ie> 
but subject to tbe result of such suit, if any, the ora 

shall be conclusive. V 

335. If tbe purchaser of any such property ®;» 
moveable property sold in execution of a decree) is 
sisted or obstructed by any person other t an 
judgment-debtor claiming in good faith a rig 
present possession thereof, or if, in delivering P - QD 
thereof, any such person is dispossessed, t ® as-noB- 
the complaint of the purchaser or the person so ai po 





r 
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aeesed, shall inquire into the matter of the resistance, 
obstruction or dispossession, &3 the case may be, and 
' pass such order thereon as it thinks fit. 

The party against whom such order is passed may 
Institute a suit to establish the right whioh he claims 
to the present possession of the property ; but, subject 
to the result of such suit, if any, the order shall be 
* final.’* 

[12] It is clear from the portions of these 
sections placed by me in italics that the pre¬ 
vious Code contemplated that the orders under 
8 s. 280, 281, 262 and 335 should be passed after 
an investigation. It was, therefore, held in seve¬ 
ral decisions of the High Courts in India that 
the article had no application in cases where the 
claim was dismissed without investigation. Arti¬ 
cle 11 of the previous Limitation Act has now 
been split up into two articles corresponding to 
the two different stages of execution at which 
claims to property may be raised. The present 
Art. 11 relates to objections raised when property 
is being sought to be attached and sold and 
Art. ll-A to cases in which the property has been 
sold or there is a decree for possession and the 
auction-purchaser., or the decree-holder, as the 
case may be, seeks to obtain delivery of posses¬ 
sion through the Court. In contrast to the old 
Art. 11, neither of the two present articles makes 
u a specific reference to the particular provision 
of the Code under which the decision sought to 
be challenged must have been passed. We have 

now to consider what the effect of this altera- 
tion is. 

. [13] So far as the present Art. 11 is concerned, 

there is no doubt at all and the correct inter¬ 
pretation of this article has been set out in seve¬ 
ral decisions of the High Courts in India. It 
relates to cases arising out of objections filed at 
the stage of attachment and sale, that is to say, 
cases that would fall under Ss. 280, 281 and 282 
of the previous Code. The corresponding provi¬ 
sions of the present Code are o. 21, Rr. 60, 61 
and 62 respectively. These provisions, a 3 enacted 
in 1908, are substantially the same as the old 
. sections and require an investigation by the 
Court before passing an order allowing or dig. 
allowing the claim. There, is, however, a eubs- 
tantiai difference in o. 21, R. 63 corresponding to 
S. 283 of the previous Code by which the order 
passed by a Court on such a claim is made conclu- 
sive subject to the result of a suit instituted as 
provided by that rule. Whereas, under s. 283 of 
the previous Code, it was only an order under the 
specific 8. 280, 281 or 282 which was made con¬ 
clusive, R. 63 is so framed as to make conclusive 
any final order passed on the objection whether 
it falls specifically under R. 60, 61 or 62, or not. 
The rule provides: 

“ Where a claim or an objection ia preferred, the party 
against whom an order ia made may institute a suit to 
establish the right which he claims to the property in 


dispute, but, subject to tho result of suoh suit, if any, 
the order shall be conclusive.** 

Reading the present Art. 11 with o. 21, R. 63, 
it is clear that Art. 11 will cover the final order 
in such a proceeding, whether it falls specifically 
under R. 60, 61 or 62, or not, and whether it was 
made with or without investigation. 

[14] Coming now to Art. ll-A and the corres¬ 
ponding provisions in the present Code, we find a 
difference. The provisions of S. 335 of the previous 
Code are scattered over several provisions of the 
present Code. I reproduce these below in the form 
in which they were enacted in 1908: 

u 97. (1) Where the holder of a decree for the pos¬ 
session of immoveable property or the purchaser of any 
suoh property sold in execution of a decree is resisted or 
obstructed by any person in obtaining possession of the 
property, he may make an application to the Court 
complaining of such resistance or obstruction. 

(2) The Court shall fix a day for investigating the 
matter and shall summon the party against whom the 
application i3 made to appear and answer the same. 

98. Where the Court is satisfied , that the resistance 
or obstruction was occasioned without any just cause 
by the judgment-debtor or by some other person at his 
instigation, it shall direct that the Applicant be put 
into possession of the property, and where the applicant 
is still routed or obstructed in obtaining possession, 
the Court may also, at the instance of the applicant, 
order the judgment-debtor, or any person acting at his 
instigation, to be detained in the civil prison for a term 
which may extend to thirty days. 

99. Where the Court is satisfied that the resistance 
or obstruction was occasioned by any person (other than 
the judgment-debtor) claiming in good faith to be in 
possession of the property on his own account or on 
account of same person other than the judgment- 

debtor, the Court shall make an order dismissing the 
application. 

100 (1). Where any person other than the judgment- 
debtor is dispossessed of immoveable property by the 
holder of a decree for the possession of suoh property 
or, where such property has been sold in execution of 
a decree, by the purchaser thereof, he may make an 

application to the Court complaining of such disposses¬ 
sion. 

(2) The Court shall fix a day for investigating the 
matter and shall summon the pa*ty against whom the 
application is made to appear and answer the same. 

101. Where the Court is satisfied that the applicant 
was in possession of the property on his own account 
or on account of some person other than the judgment- 
debtor, it shall direct that the applicant be put into 
possession of the property. 

103 Any party not being a judgment-debtor against 
whom an order is made under R. 98. R 99 or R 101, may 
institute a suit to establish the right which he claims to 
the present possession of the property; but, subject to 

the reau t ot such suit (if any), the order ahall be con- 
elusive.’ 

[15] Again, as tbtf portions plaoed by me in 
italics show, there is an insistence on an inves¬ 
tigation by the Court before orders are passed 
by the Court under these specific provisions. I 
have indicated that this is also the case with the 
rules relating to claims made at the stage of 
attachment and sale. There is a significant dif.l 
ference, however, between Rr. 63 and 109 bvi 
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which tbs final orders in claim cases are made 
conclusive whereas R. 63 makes conclusive the 
final order without any specification of the par- 
ticular provision under which it is passed, R. 103 
confines the conclusive effect of the decision to 
orders made under r. 98, 99 or 101, that is to 
say, to orders made after investigation, 

[16] Mr. Ghosh has conceded that the suit 
contemplated by R. 103, is a suit directed against 
,a decision mode after investigation. Ho contends 
I however, that R. 11-A mu3t be read on its own 
I terms to cover a wider range of suits, not only 
suits strictly within the provisions of R. 103, but 
a suit directed against a final order which does 
not fall specifically within the provisions of 
R. 98, 99 or 101. It appears to me incorrect to 
construe Art. ll-A separately from the corro3- 
ponding provision in the Civil Procedure Code. 

■ Rule 103 gives a conclusive character to certain 
summary decisions and provides that they may 
be challenged by suit. Art. ll-A is the provision 
jfixing the period of limitation for the institution 
of such a suit. In the case of orders which the 
Code has expressly refrained from making con¬ 
clusive, therG is no reason why the unsuccessful 
party should be deprived of his right under the 
I general law of suing on his title for recovery of 
•possession. 

[IT] As another reason against thi3 interpreta¬ 
tion, Mr. Ghosh has referred to the observation 
of their Lordships of the Judicial Committee in 
Sardhari Lai v. Ambika Pershad ( 15 I. A. 123 
: 16 cal. 521 P. c.) {Supra) regarding the policy of 
the Limitation Act to secure speedy settlement 
of questions of title raised at the stage of execu¬ 
tion. Their Lordships were dealing with a ca3G 
of an objection at the stage of the attachment 
and sale of the property, and have carefully 
confined their remark to this stage: 

“....The policy of the Act evidently ia to secure ihe 
speedy settlement of questions of title raised at execu¬ 
tion sales, and for that reason a year is fixed as the 
time v.’itbin which the suit must be brought.” 

This is still the policy of the Act as I have 
shown in discussing Art. 11, and the correspon¬ 
ding provisions of the Civil Procedure Code. 
Article ll-A deals with a later stage of the exe¬ 
cution proceedings. The suitor who has obtained 
a decree for possession and the auction-purchaser 
who has purchased property in execution are not 
bound to obtain delivery of the property by exe¬ 
cution proceedings in the Court. There is nothing 
to prevent them from proceeding by way of a 
suit for declaration of title and recovery of pos¬ 
session. Such a suit would be governed by the 
ordinary rule as to limitation. Where, however, 
the party claiming a right to possession has put 
the matter in issue and investigation has been 
made by a Court, the law insists that a suit 
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challenging the summary decision must be insti¬ 
tuted within one year. 

[18] On the above grounds, I am of the opi¬ 
nion that Art. ll-A has no application where, in 
the summary proceedings arising out of the claim 
in the execution case, there has been no inveafci. 
gation. This view has been taken in several 
reported cases, S?n. Nirode Barani Dasi v. 
Manindra Narayan Chandra , 26 C. W. N. 853 
:(a. i. r. (9) 1922 Cal. 229), Ali Mohammad v. 
Ram Narain , A. I. R. (4) 1917 ALL. 426 : (39 I. 
c. 797), Laxmishankar v. Hanjabhai, A. I. R r 
(7) 1920 Bom. 64 : (44 Bom. 516), Venkatasubba 
Reddi v. Chundi Linga Reddi, A. I. R. ( 5 ) 1918 

Mad. 554 (1) :(41 I. c. 640). 

[19] Mr. Ghosh ha3 finally urged that, in view 
of the decision in Raziuddin Hussain v. Bin- 
desri Prasad Singh , 5 P.L.J. 652:(A.I.R. (7)1920 
Pat. 123), it is not open to this Bench to take the 
view which I have indicated, and that, if we 
differ from that decision, the matter must be 
referred to a Full Bench. I am unable to agree 
with this contention, for I do not regard that 
decision as a decision on the proper construction 
of Art. ll-A. The case before their Lordships 
arose out of the dismissal of an application under 
O. 21, R. 100, Civil P. C. but through some 
misapprehension, which I am unable to under¬ 
stand, their Lordships construed not Art. ll-A 
but Art. 11 of the Schedule to the Limitation Act. 
and, in coming to their conclusion that an inves¬ 
tigation is not necessary for the applicability of 
this Article, relied on Ncgendra Lai v. Fani - 
Bhusan , 2 3 c. W. N. 375 : (A. I. R. (6) 1919 Cal. 
835), Venkataratnam v. Ranganayakamma 
Garu , 41 Mad. 985 :(A.I R. (6) 1919 Mad.738F.B.) 
and Gokul v. Mohri Bibi, 40 ALL. 326: (a. I, R- 
(5) 1918 ALL. 72), which Mr. Ghosh concedes, are 
all cases under Art. 11. Their attention not 
having been drawn to Art. ll-A, they did not 
consider the decisions dealing with that provi¬ 
sion, some of which I have mentioned above. 
Further, from the facts as set out in the judg¬ 
ment of Sultan Ahmed J. I think that w r as not 
really a case of absence of investigation. The 
summary proceeding was fixed for hearing on 
llth September 1915. On that date, the claimant 
appeared, but did not adduce evidence. He asked 
for time and this was refused and 'the Court re¬ 
corded the following order: 

“Applicant again applies for time. It is highly frivo¬ 
lous and is therefore rejected. Applicant takes no step 
to adduce evidence; other side is ready; ordered that 
the application is struck off for default with costs and 
pleader fee Rs. 4.” 

[20] Evidently, there had been previous oc¬ 
casions on which the case was fixed for hearing 
and the claimant had asked for time. On the 
date in question the applicant was present and 
once more asked for time. When that time was 
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refused, the applicant adduced no evidence and 
the other side was ready and present. The case 
is on a par with Lachmi Narain v. H. C. Mar- 

tindell , ( 19 ALL, 258 : 1897 A. W. N. 60 F. B. ) 
(supra) . The use of the words “for default” makes 
no difference, what the Court really did was that 
it dismissed the claim because the claimant had 
failed to adduce evidence in support of it. 

[21] On the above grounds, I consider that 
this suit was not governed by Art. ll-A and wa9 
rightly decreed by the MunBif. In the circums¬ 
tances, I would allow the appeal, set aside the 
decree of the Subordinate Judge and restore the 
decree of the Munsif. The plaintiff will get his 
costs throughout. 

[ 22 ] Narayan J. — I agree. The decision of 
this Court in Raziuddin Hussain v. Binde- 

shwari Fd . Singh, (5 P. L. j. 652 : A. I. r. 
(7) 1920 Pat. 123), does not trouble me at all. 
That was a case in which, for some reason or 
other, Art. ll-A was not considered at all. The 
decision is therefore not binding on us, and we 
respectfully agree with the view taken by the 
other High Courts in the cases referred to by 
my learned brother. 

V. R. B. Appeal allowed. 


A. I. R. (37) 1950 Patna 31 [C. N. 10.] 

Manohar Lall and Ramaswami JJ. 

Bansi Ram and another — Appellants v. 

Commissioner of Daudnagar Municipality _ 

Respondent . 


A. F. A.D No. 2388 of 1947, Decided on 5th August 
1949. from decision of Addl. Dist. Judge. Gava D/- 
21st August 1947. J ’ ' 

Bengal Ferries Act (I [1] of 1885), Ss. 24, 26 — 
Sections do not abrogate rights and obligations of 
parties-Lease providing for cancellation if lessee 
charged higher tolls —Lessor can cancel lease. 

Sections 24 and 26 provide criminal liability of the 
lessee who breaks the conditions which make him 
liable to convictions under S 24, and do not at all ab¬ 
rogate tho rights and obligations of the parties which 
have been already entered into by the agreement under 
which tho lease was granted. If in the lease itself there 
is a clear stipulation that tho lease is liable to be deter¬ 
mined or cancelled if the lessee charged tolls higher 
(ban he is lawfully entitled to the lessor can cancel the 
lease and eject the lessee. [Para 4] 

Rajkishore Prasad — for Appellants. 

K. C. Sanyal and R. S. Sinha - for Eespondent. 

Judgment — This is an appeal by the plain 
tiffs who are aggrieved by the decision of the 
appellate Additional District Judge of Gaya 
dated 2let August 1947 by which he dismissed 
their suit which was instituted on 2nd January 
1946 for recovery of damages on account of eject- 
meut from a ferry leased to them before the 
expiry of its term of three years, and also for 
refund of security. 
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[ 2 ] It is established that on let April 1944, the 
plaintiffs were granted a lease by the defendants 
from 1st April 1914 to 31st March 1947, at the 
rate of 8,300 per annum to run a ferry. The 
lease is evidenced by the contract, Ex. l, which 
contains a number of terms which the plaintiff's 
had to carry out, aud also contains a stipulation 
that if some or any of the terms are not com¬ 
plied with, the lease will be liable to be forfeited. 
The allegations of the defendants upon which 
they cancelled the lease on 13th July 1945, are 
that the plaintiffs were charging higher rates oi 
tolls, not providing the approach road and not 
keeping the landing ground of the ghat in order. 
All these allegations have been found to be 
established by the Court of fact, and accord¬ 
ingly the appellate Couit has dismissed the 
suit. 

[3] Mr. Rajkishore Pra3ad argues, in the first 
place, that the lease could only bo cancelled in 
accordance with the provisions of Ss. 13, 24 and 
26, Ferries Act, I [l] of 1885. The argument as 
to the applicability of s. 13 is that the lease of 
the tolls of a ferry shall be liable to be cancelled 
at once by the Magistrate of the district only if 
the lessee has failed to make due provision for 
the convenience or safety of the public within 
fifteen days after being required to do so by a 
notice in writing from such Magistrate. In our 
opinion, it is unnecessary to consider the correct¬ 
ness of this argument because in the view we 
take the lease ba3 been rightly determined on 
account of the finding that the plaintiffs were 
guilty of charging higher rates of tolls against 
tho stipulation in the lease. 

[4] The question to be considered then is whe- 
ther ss. 24 and 26 apply in the present case as 
argued by Mr. Rajkishore Prasad. Now s. 24 
inter alia, only says that every lessee who takes 
a sum higher than the lawful tolls shall be 
punished with fine, and S. 26 says that if any 
lessee having been oonvicfcea of an offence under 
S. 24 is again convicted of an offence under 8. 23 
or 24 or 25, the Magistrate of the district may 
cancel the lease of the tolls of the ferry. In our 
opinion, these two sections provide criminal lia¬ 
bility of the lessee who breaks the conditions 
which make him liable to convictions under 
S. 24, and do not at all abrogate the rights and 
obligations of the parties which have been al 
ready entered into by the agreement under which 
the lease was granted. In the lease itself there 
is a clear stipulation that the lease is liable to 
be determined or cancelled if the lessee charges 
tolls higher than he is lawfully entitled to. This 
has exactly happened in the present case, and 
the lessee was called upon to show cause on or 
about 13th July 1945, and the lease was cancelled 
and the lessee was ejected one week later. 
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[ 5 ] We cannot accept the correctness of the 
contention regarding S. 2G as put forward by the 
learned advocate. It is conceivable that the 
Magistrate of the district may have no informa¬ 
tion as to the fact that the lessee has been charg¬ 
ing tolls higher than the lawful tolls, and he 
may come to know of it after he has been infor¬ 
med of this by going through the judgment of 
the criminal Court. He then gets power under 
S. 2G to cancel the lease, but he may not cancel 
it and he may wait till the lessee is again con¬ 
victed. This right of the lessor (Magistrate of 
the district?) to cancel the lease is independent 
of the right of the lessor to cancel it according 
to the terms of the lease. In our opinion, the 
arguuient based upon any of the sections of the 
Ferries Act has no application in the present 
case in view of the finding that the plaintiffs 
had been guilty of charging higher rates of tolls. 

[Gl An argument was advanced before us that 
the plaintiffs should have been granted a decree 
for recovery of R 3 . 825 being the amount of secu- 
rity which they had deposited with the defen¬ 
dants. This argument would have been entitled 
to succeed if it had not been disclosed to us that 
the defendants had already realised a sum of 
Rs. 1900 said to be due to them from the plain¬ 
tiffs after making a deduction of this R8. 826 by 
means of some certificate proceedings. The cause 
of action for the recovery of Rs. 825 is soldered 
up with the cause of action for the alleged illegal 
recovery of R3. 1900. That cannot form a sub- 
ject of decision before us in this appeal. 

[ 7 ] The result is that the appeal fails and i 3 
dismissed with cost3. 

D H< Appeal dismissed . 

A. I. R. (37) 1950 Patna 32 [C. N. 11.] 

Manohar Lall and Ramaswami JJ. 

Jageshar Thalcur—Appellant v. Mahabha¬ 
rath Thakur — Respondent . 

A. F. A. D. No. 217 of 1948, Decided on 1st August 
1949, from decision of Sub-Judge, Muzafiarpur, D/- 15th 
January 1948. 

Civil P. C. (1908), S. 80—Village headman appoin¬ 
ted under Bihar Act VI [6] of 1943 is public officer 
_He.iiling malicious petitions against plaintiff accu¬ 
sing him of certain ofiences_He acts in his oflicial 
capacity—Notice under S. 80 is necessary. 

If an act done by a public officer is apparently an 
official act, its character as such will not be changed by 
allegations that it was done in bad faith or that it had 
not that character which it purports to have: A. I R. 
(5) 1918 Mad. 62 (F. B.) ; A. I. R. (28) 1941 Pat. 385 
and A. I. R.(L7) 1930 All. 742, lief. [Para 5] 

Hence where a headman of a village whc is a public 
officer appointed under Bihar Act VI [6] of 1943 files 
malicious petitions against a certain person accusing him 
of certain offences he purports to actinihis official capa¬ 
city and therefore would be entitled to a notice under 
8. 80 before a suit oan be filed against him: A.I.R. (33) 


1946 Pat. 31; A. I. R. (27) 1940 Pat. 516 and A. I. R. 
(21) 1934 P. C. 96, Disting. [ParaS] 

Annotation; (’44-Com.) Civil P. C., S. 2 (17) pt. 23; 
S. 80 N. 5. 

Rajkishore Prasad --for Appellant, 

Ishivari Nandan Prasad— for Respondent. 

Judgment —In this appeal by the defendant 
the only question for decision is whether the 
appellant was entitled to a notice under 8. 80, 
Civil P. C. which admittedly has not been served 
upDn him in this case. 

[2] The facts found are that the appellant as 
a headman of a village appointed under Bihar 
Act VI [6] of 1943 filed malicious petitions against 
the plaintiff accusing him of the offences whioh 
upon the evidence it has been found were not 
committed by him at all. 

[3] It i 3 apparent to us that in this case notice 
under S. 80 of the Code of Civil Procedure ought 
to have been given because the appellant is a 
publio officer appointed under Bihar Act VI [6] of 
1943 to carry on certain duties which may be 
assigned to him from time to time by the District 
Magistrate of the area concerned, and secondly 
because he purported to act as a public officer. 

[4] A large number of cases have been cited 
before us on behalf of the respondent, but the 
cases relied upon on behalf of the respondent can 
be distinguished on the ground that in those 
cases it was found that there was no illegal aot 
committed by the public officer; for instance see 
Surendra Nath v. Jagat Nara>.n t A. I. R. (33) 
1946 Pat. 31: (24 pat, 514), Jyoti Prasad v. 
Henry Seddon t 19 Pat. 433: (a. I. R. (27) 1940 
Pat. 616) and Revati Mohan Das v. Jatindra 
Mohan , 6L I. A. 171: (A. I. R. (21) 1934 P. O. 96). 

[ 5 ] On the other hand, the view consistently 
taken in this Court and other High Courts is that 
if an act done by a public officer is apparently 
an official act, its character as such will not be 
changed by allegations that it was done in bad 
faith or that it had not that character which it 
purports to have; see Koti Reddi v. Subbiah t 41 
Mad. 792: (a. I. R. ( 5 ) 1918 Mad. 62 F. B.), Nand 
Kumar Sinha v. Pashupathi Ghosh , A. I. R- ( 28 j 
1941 Pat. 385: (42 Or. L. J. 375) and Muhammad 
Sharif v. Nasir Ali, 53 all. 44: (a. I. (D) 

1930 ALL. 742). 

[6] For these reasons, the appeal must be 
allowed and the Suit of the plaintiff dismissed. 
Having regard to the finding that the act com¬ 
plained of was malicious, the parties will bear 
their own costs in all the Courts. 

k.S. Appeal allowed. 
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Reuben and Narayan JJ. 

Chanderdeb Lall and others — Appellants 
v. Nandji Lall and others — Respondents . 

A. F. A. D. No. 2516 of 1946, Decided oa 27th July 
1949, from decision of Disfc. Judge, Purnea, D/- 16th 
September 1946. 

Hindu law—Partition—Suit for—Plaintiff claim- 
ing that certain property held by individual member 
was joint family property — Burden to prove that 
family was possessed of sufficient property by which 
property in question could have been acquired lies 
on him—On such proof burden shifts to other side 
who alleges self-acquisition to prove that it was 
acquired without aid of family fund. 

There is no pceaumption that the family, because it 
is joint, possesses joint property or any property and, 
•when in a suit lor partition a party claims that any 
particular item of property held by an individual mem¬ 
ber is a joint family property, the burden of proving 
that it is so rests on the party asserting it. He must 
show that the family was possessed of some property 
with the aid of which the property in question could 
have been acquired, and it is only after that is shown 
that the onus shifts to the party alleging self-acquisition 
to affirmatively make out that the property was acquired 
without any aid from the family estate : A. I. R. (24) 
1937 Mad. 538 and A.I.R.(25) 1938 Mad. 841, Rel. on. 

[Para 6] 

Raj Iiishom Prasad — for Appellants. 

Harinandansmgh, Nripendra Nath Roy and Kumar 
Chhatrapati Kumarsinha — for Respondents. 

Narayan J. —This is an appeal by the defen¬ 
dants arising out of a suit for partition. 

[2] One Ganpat Lai had five son3, Satnarain 
Lai, Chhabiichand Lai, Ranjil Chand, Ramdayal 
and Chanderdeo. Satnarain and Chhabiichand 
died issueless, and the plaintiff is the son of 
Ramjil Chand, who had another son Makhan 
Lai, who also died without an issue. Ramdayal 
is defendant 1 in the suit and Chanderdeo is 
defendant 2, defendants 3, 4 and 6 being the 
sons of Chanderdeo. The case made out by the 
plaintiff was that the five brothers lived joint 
and that he and the defendants still constitute 
members of a joint Hindu family. It was further 
alleged by the plaintiff that most of the jote 
lands and movables in possession of the family 
had been acquired jointly by the five brothers, 
and that Borne of the lands had been purchased 
in the names of the different members of the 
family. He wanted a partition of his 5 anna 3 
4 pies share in the family properties. Defendants 2 
to 5, who are the appellants before us, contested 
the suit and their contention was that all the 
five sons of Ganpat had separated from one 
another and that the properties standing in the 

names of the defendants were their self-acquired 
properties. 

[3] The Court of first instance the Munsif of 
Katihar, dismissed the suit, his finding being 
that the separation between the brothers took 
place long ago, and that the properties have 
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that lots 1 and 2 which stood in the name of 
Ramdayal (defendant l), lots 8 and 4 which 
stood in the name of defendant 2, and lot 5 
which stood in the name of defendant 3 were 
the self-acquired properties of these defendants. 

[ 4 ] The lower appellate Court reversed the 
decision of the Court of first instance. The 
learned District Judge was of the opinion that 
the family still continued to be joint and that all 
these properties were liable to be partitioned as 
joint family properties. 

[6] Mr. Raj Kishore Prasad on behalf of the 
appellants has submitted before us that the 
lower appellate Court has not considered the 
evidence properly and that the decision of the 
lower appellate Court disregards the legal princi¬ 
ples on which a case like this has to be decided. 

[6] We agree with Mr. Raj Kishore Pra 3 ad 
that it is a fit case which should be sent lack to 
the Court below. The lower appellate Court has 
begun the discussion of the evidence by referring 
to the statement of Ramdayal (defendant l), who 
is the oldest surviving member of the family and 
who did not contest the suit but was examined 
as a witness on behalf of the plaintiff. This 
witness had filed a petition admitting the claim 
of the plaintiff, and it appears that the learned 
District Judge was very much influenced by this 
admission of defendant 1 . But the learned 
Munsif has pointed out that Ramdayal had stat¬ 
ed in his cross-examination that there was never 
any joint fund belonging to the brothers. The 
judgment of the learned District Judge does not 
show that he took any notice of this statement 
made by Ramdayal and this circumstance alone 
is sufficient for holding that the case has not 
been properly considered by the learned District 
Judge. It seem3 that the learned District Judge 
completely overlooked the principle that there is 
no presumption that the family, because it ie 
joint, possesses joint property or any property 
and that, when in a suit for partition, a party 
claims that any particular item of property is a 
joint family property, the burden of proving that 
it is so rests on the party asserting it. The plain¬ 
tiff in this case had, therefore, to establish that 
the family was possessed of some property with 
the income of which the properties claimed by 
him in this suit could have been acquired or 
from which the presumption could be drawn 
that all the properties possessed by the family are 
joint family properties. In the plaint, there is a 
statement to the effect that most of the jote 
lands, cattle, carts, horses and houses had been 
acquired jointly by the five brothers and that 
some lands were purchased in the name of 
Satnarain, some in the name of Chhabilchandlal 
and some in the names of defendants l, 2 and 3 , 


84 Patna 


A. I. B. 


Surju Mahton y. Parbhu Chand Sao 


Mr. Harinandan Singh has relied on this state¬ 
ment in the plaint for the purpose of showing 
that the plaintiff did not make out a case that 
these properties were ancestral properties. Now 
if these properties are properties subsequently 
acquired, it was absolutely necessary for the 
plaintiff to show that the family possessed pro¬ 
perties with the income of which these properties 
could be acquired, or joint family fund which 
could enable them to acquire these properties. 
The discussion in tbe judgment of the Court of 
first instance goes to 3how' that the plaintiff had 
failed to establish that these properties had been 
acquired by the joint family with joint family 
fund or with the income ot the joint family pro¬ 
perties. Of course, the learned District Judge has 
also discussed the evidence and has relied on 
certain documents for tbe purpose of showing 
that there was a disruption of the joint family 
and that the properties were partitioned. But he 
has not at all considered whether there was 
sufficient evidence in this ca3e to establish that 
the family was possessed of j )int family proper- 
tit s or funds with which the properties, which are 
the subject-matter of the suit, could be acquired. 
On the other hand, the learned District Judge 
has observed as follows : 

“It is true that the family originally had very limit¬ 
ed means and at lea c t two cf th*-m namely the father of 
the plaintiff and D. W. 1 served in Darbhanga Raj. They 
were full brothers and thero was nothing surprising if 
they made a common fund of their earnings and acquir¬ 
ed properties out of their earnings in the name of certain 
memlera of the joint family.” 

Firstly, this is no finding at all. The learned 
District Judge merely thmk3 that it is possible 
that out of the common fund of the plain¬ 
tiff and D. W. 1 these properties might have 
buen acquired. If tbe properties were acquired 
only out of the common fund belonging to the 
plaintiff and D. \Y. 1, then they would be separate 
properties of the plaintiff and D. \V, 1. The 
important fact of this case is that out of the five 
lots which are the subject matter of the suit, lots 
1 and 2 stand in the name of Ramdayal (defen¬ 
dant l), lots 3 and 4 stand in the name of 
Chanderdeo (defendant 2) and lot No. 5 stands in 
the name of Bansidbar (defendant 3), son of 
Cbanderdeo. As was held by the Madras High 
Court in the case of Vevkataramayya v. 
Seshamma, I. L R. (1937) Mad. 1012 : (a. I. R. 
(24) 1937 Mad. 538), a party alleging that the 
property held by an individual member of a 
joint Hindu family is a joint family property 
must show 7 that the family was possessed of some 
property with the aid of which the property in 
question could have been acquired, and that it is 
only after that is shown that the onu9 shifts to 
to the party alleging self-acquisition to affirma¬ 
tively make out that the property was acquired 


without any aid from the family estate. In 
another Madras case, Vythianatha w.Varada* 
raja, I. L. R. (1938) Mad. 696 : (A. I. R. (26) 1938’ 
Mad. 841), it was held that a party alleging that 
the property held by an individual member of a 
joint Hindu family is a joint family property must 
show that the family was possessed of some nucleus 
with the aid of which the property in question 
could have been acquired and that mere existence 
of a nucleus, however small or insignificant, is 
not enough, it is to be shown that the nucleus 
wa 3 of such value as could have reasonably 
formed the basis of the acquisition of the pro¬ 
perty in question. "When this is shown, tbe onus 
will shift to the party alleging self-acquisition to 
affirmatively make out that the property was 
acquired without any aid from the family estate. 
Unfortunately, the judgment of the learned Dis¬ 
trict Judge ooes not show that he was alive to 
these principles aud he misdirected himself when, 
after pointing out that in all probability these 
are the self-acquired properties of the plaintiff 
and D. w, l, he decreed the plaintiff’s claim for 
partition. 

[7] In tbe circumstances the case has to go 
back for a fresh decision by the lower appellate 
Court. We have not decided the questions of fact 
raised in this case finally, and tbe lower appellate 
Court should not feel embarrassed by any observa¬ 
tion made by us so far as the facts are concern¬ 
ed. The appeal is allowed and the judgment and 
the decree of the lower appellate Court are set 
aside and tbe case is sent back to that Court for 
a fresh decision according to law. Costs of this 
appeal will follow the result. 

Reuben J.-—I agree. 

K.g, Case remanded . 


A. I. R. (37) 1950 Patna 34 [C . N. 13J 

Manohar Lall and Ramaswami JJ. 

Surju Mahton and others — Appellants v. 
Parbhu Chand Sao and others — Respondents. 

A. F. A. D. No. 1760 of 1947, Decided on lOtb 
August 1949, from decision of Sub-Judge, Patna, D/' 
31st May 1947. 

Transfer of Property Act (1882), S. 68 — Later 
simple mortgagee obtaining decree without making 
prior usufructuary mortgagee party to suit 2 nd 
dispossessing him in execution — Usufructuary 
mortgagee can sue later mortgagee for recovery 

of possession. 

Where a subsequent simple mortgagee obtains a 
decree on his mortgage without making the prior 
usufructuary mortgagee party to the suit and dispossea 
ees him in execution of the deoreo, the remedy o 
latt* r is not merely to sue for money which he advance . 
He has a right to bring a suit for recovery of possess 
against the later mortgagee, who is a representa iv 
the mortgag r, having only purchased the fQ 1 ’ 1 ? , 

redemption' 25 All. 115 (P. C ). Ref. [ p » ra ® \ * J 
Annotation: (’45-Com.) T. P. Act, S. 68 N. 5 Pt. 25. 
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Bhutnath v. Province op Bihab 


Patna 35 


Raj Kishore Prasad^-loi Appellants. 

OaUulanandan Pi. and Ramdeo Pd. Singh 

—for Respondents. 

Judgment. —This is an appeal by defendants 
1 to 12 who are subsequent simple mortgagees of 
the property in dispute from defendants 13 to 20 
after they had executed an ijara in favour of 
the plaintiffs. Defendants 1 to 12 having obtained 
a decree to enforce their simple mortgage 
against defendants 12 to 20 put the property to 
sale, became the auction purchasers and obtained 
delivery ot possession, thereby dispossessing the 
plaintiffs. (To this suit the plaintiffs were no 
parties.) This suit ha3 been decreed for recovery 
of possession. Hence the appeal to this Court. 


[2] Mr. Raj Kishore Prasad argued that under 
the document of usufructuary mortgage the only 
remedy of the plaintiffs was to sue for recovery 
of the money which they advanced. But having 
regard to the terms in Ex. 1, it is clear to us 
that this only gives a personal remedy to the 
plaintiffs, and this is on the line of S 68 (l) (a), 
T. P. Act. It does not debar the plaintiffs from 
enforcing their rights under the general law, 
namely, the right to retain possession, and to be 
put into possession undisturbed. The disturbance 
m the present case is by the representatives of 
she mortgagors, because defendants 1 to 12 have 
only purchased the equity of redemption. 


[3] Mr. Raj Kishore Prasad has been unable 
to place beforo us any authority which would 
coerce us to hold that the plaintiffs have no right 
to retain possession or to be put in possession and 
cannot maintain the suit for recovery of posses¬ 
sion when they have been dispossessed either by 
the mortgagors or by the later mortgagees. In¬ 
deed, 8. 68 (l) (d) itself provides that where the 
mortgagee being entitled to possession, the mort¬ 
gagor fails to deliver the same to him or to 
secure the possession, then the mortgagee has a 
right to sue for the money advanced, that is to 
Bay, the sub-clause presupposes that the mort¬ 
gagee has a right to be put into possession and 
to be kept securely in that possession. A reference 
may also be made to the case of Nidha Sah v. 
Murlidhar , 30 I. A. 64 : (26 ALL. 116 i\ o.) 
which shows that their Lordships treated the suit 
before them not on contract, but on title. 

[ 4 ] The appeal, therefore, is without any sub¬ 
stance which must be dismissed with costs pay¬ 
able to the plaintiffs. 

D,H * Appeal dismissed. 


A. I. R. (37) 1950 Patna 35 [C. N. U.] 

Ramaswami and Narayan JJ. 

Bhutnath Ghosh and others—Petitioners v. 
Province of Bihar and others — Opposite 
Party . 

Criminal Misc. N 03 . 462,472, 369, 460. 368, 327, 340, 
341. 344, 406 to 410, 425, 355, 414 to 416. 418, 419, 
330, 331, 421, 372, 373, 422. to 424, 434, 435, 365, 
371, 374, 426, 427, 430 to 432, 439 to 443, 458, 465, 
359, 444 to 449, 452, 453, 466 to 468, 471 and 464 of 
1949, Decided on 12th July 1949. 

(a) Government of India Act (1935), S. 107—Pro¬ 
vincial lav/—Pith and substance of such law falling 
within one of items in Sch. VII, List II—It is valid 
even though it trenches incidentally upon matters 
dealt with in Sch. VII, List I or List III. 

If a Provincial Act deals in pith and substance with 
a subject in the Provincial List, it would be valid, 
though it incidentally trenches on matters reserved 
for the Federal Legislature. Nor is it a material consi¬ 
deration to what extent the Federal field is invaded by 
the impugned statute. [Paia 12] 

Similarly, ii the subject-matter of a piece of provin¬ 
cial legislation falls as a whole within an item in the 
Provincial Legislative List then the legislation is valid 
and no question of repugnancy can arise under S. 107 
(1), Government of India Act even if the legislation 
trenches incidentally upon iten)3 in the Concurrent 
List: A I. R (34) 1947 P. C. 72 and A. I. R. (34) 1947 
P. C. 60, Rel on. [Para 14] 

Annotation: —(’46-Man.) Govt, of India Act, 8. 
107 N. 1. 

(b) Government of India Act (1935), S. 88- 
Ordinance under—Satisfaction of Governor alone 
is contemplated- Courts cannot question grounds 
of satisfaction to promulgate Ordinance. 

Under S. 88, the Governor and Governor alone must 
determine for himself whether the circumstances 
exist which entitle him to promulgate the Ord nance. 
The Courts cannot investigate tbo question whether 
circumstances in fact oxistod which rendered it necos- 
' sary for the Governor to promulgate anOrdininca 
under S. 88. The satisfaction must b-i the satisfaction 
cf the Governor, and his discretion oannot be questioned 
in any Court. The position is very similar to that of 
an emergency which entitles the Governor-General to 
make Ordinance: (1941) 3 All E. R 338; 1941-3 All 
E. R. 388 and A. I. R. (32) 1945 P. C. 48, Ref. 

[Pants, 18 and 19J 

(c) Public safety —Bihar Maintenance of Public 
Order (No. 2) Ordinance (IV [4] of 1949) -Subject- 
matter ot Ordinance falls within Sch VII, List II, 
items 1 and 2—Ordinance cannot be held to be ultra 
vires for absence of instructions from Governor- 
General — Government of India Act (1935), S. 107; 
Sch. VII, List II, items 1 and 2. 

The subject-matter of theimpugned Ordinance, (Bibar 
Ordinance IV [4] of 1949) falls clearly within items I and 
2 of the Provincial Legislative List and therefore there 
was no necessity for the Governnr to invoke any powers 
from the Cmcurront Legislative List. It follows that 
the Ordinance cannot be held to bo ultra vires for 
absence ol instructions from the Governor-General. 

[Para 15] 

(d) Interpretation of Statutes —Ultra vires sta¬ 
tute -Valid portions not severable from ultra vires 
provisions - Whole statute is bad but if valid por¬ 
tion is severable irom invalid portion, Court may 
uphold valid portion oi it, if thereby a duferent law 
is not created: A. 1. R. (6) 1919 P. tj. 145; 1914 A O 
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237, 1923 A. C, 450, 11 Commonwealth Rep. 1 and 
29 Commonwealthiliep. 357, Ref. [Para 25] 

(e) Public safety—Bihar Maintenance of Public 
Order (No. 2) Ordinance (IV [4] of 1949)—Pith and 
substance falls under Sch. VII, List II, item 1 — 
Ordinance is ir.tra vires — Ss. 23, 24 and S. 4 pro¬ 
viso whether ultra vires (Quaere).* 

The Ordinance deals in ‘pith and substance’ with 
item 1, Sch. VII, List II, namely, public order and 
preventive detention for reasons connected with main¬ 
tenance of public order, and is intra vires the Gover¬ 
nor of Bibar. [Para 10] 

(Quaere): —Whether Ss. 23, 24 or the proviso to 
S. 4 ot the Ordinance are ultra vires?) [Para 23] 

Even assuming that they are invalid they are separ¬ 
able from the rest of the Ordinance which would still 
retain its original character and therefore would be 
valid. [Para 27] 

B. C. Ghosh and D.K.Sinha (in Nos. 462, 460 418 
and 419)', B. C. Ghosh (in No. 415); B. C. Ghosh and 
A. K. Chaudhury; (in Nos. 434, 435 and 458); G. N. 
Pd. (in Nos. 406 to 410 and 465), N. K. Prasad II 
and A. K. Verina (in Nos. 330 and 331), S. R. Goshal 
(in No. 472), Thakur Pd. (in No. 425), Ramji Sinha 
(in No. 359) and S. A. Ahmad (\n No. 471) — 

for Petitioners. 

The Government Advocate— for Opposite Party. 

Ramaswami J.— These applications are 
under s. 491, Criminal P.C., by Bhutnath Ghosh 
and 59 others who allege that they are illegally 
and improperly detained under S. 2 (l), Bihar 
Maintenance of Public Order Ordinance (Ordi¬ 
nance IV [ 4 ] of 1949). 

[2] The material facts are not controverted. 
'The applicants had at first been arrested under 
the Bihar Maintenance of Public Order Act, 
1947. Section 1 (3) of the Act provided that it 
shall remain in force for a period of one year 
from the date of it3 commencement. The proviso 
contained a power to extend the operation of 
the Act for a further period of one year by the 
resolution of the two Houses of Legislature of 
the Province, and further gave the Provincial 
Government the power of modification, if any, 
of the Act. The Federal Court decided by their 
judgment dated 28 th May 1949, Jatindra Nath 
v. Province of Bihar, (A. I. r. (36) 1949 F. c. 
175), that the proviso was ultra vires of the 
Provincial Legislature and the extension of the 
Act beyond one year was invalid. The Federal 
Court also held that Bihar Act, v [ 5 ] of 1949 was 
infructuous, as the Bibar Maintenance of Public 
Order Act of 1947, which it sought to amend, 
had come to an end when the first year expired 
on 3rd June 1949. The Governor of Bihar pro¬ 
mulgated Ordinance II [ 2 ] of 1949. On 21st June 
1949. this Ordinance was declared ultra vires 
and invalid by a judgment of this Court. On 
the next date, that is on 22nd June 1949 the 
Governor of Bihar promulgated ordinance IV 
[ 4 ] of 1949 which re-enacted in substance, the 
provisions of Ordinance II [ 2 ] of 1949 which it 
purported to repeal. It is not disputed that the 


applicants have been served with fresh orders by 
the Provincial Government under S. 2 (l) of the 
new Ordinance. 

[3] The validity of the detention is challenged 
in these proceedings on the ground that the 
Governor of Bihar in promulgating the Ordi¬ 
nance has exceeded his legislative competence. 
It is, therefore, necessary to examine the terms 
of the Ordinance and compare them with the 
sections of the Constitution Act. At the outset, 
the Ordinance recites that the Governor of Bihar 
is satisfied that circumstances exist which render 
it necessary for him to take immediate adtion 
to provide for preventive detention and certain 
cognate matters in connection with the public 
safety and maintenance of order. Section 2 
empowers the Provincial Government to make 
orders for detention or otherwise of persons with 
a view to preventing them from acting in a pre¬ 
judicial manner. Section 3 enacts that the order 
under s. 2, sub-s. (l), shall be in force for a period 
not exceeding six months from the date from 
which it is confirmed or modified under sub-s. (5) 
of S. 4. Section 4 requires that the grounds of 
the order of detention and such particulars as 
may he deemed sufficient by the Provincial 
Government should be disclosed to the persons 
affected as soon as may be after the order is 
made. Section 4 ( 2 ) provides that, after the re¬ 
ceipt of the representation, the Provincial Govern¬ 
ment shall place before Advisory Council the 
grounds on which the order had been made and 
the representation made by the person affected. 
Sub-section (3) requires the Provincial Govern¬ 
ment to constitute an Advisory Council. The 
Advisory Council i3 required to submit a report 
to the Provincial Government who may confirm, 
modify or cancel the order made under S. 2 (l). 
Section 5 provides for imposition of collective 
fines on the inhabitants of any area in certain 
circumstances. Section 6 relates to control of 
public processions, meetings and assemblies. 
Sections 7 and S empower the Provincial Govern¬ 
ment to impose censorship and to prohibit sale 
or distribution of prejudicial documents. Sec¬ 


tion 9 refers to requisition of property, S. 10 to 
unlawful drilling, S. 11 to wearing of unofficial 
uniforms. Section 13 enables the Provincial 
Government to notify a “protected place”. Sec¬ 
tion 14 makes it an offence for any person to 
force entry into a protected place. Section 21 
enables any police officer to arrest without war¬ 
rant any person who is reasonably suspected of 
having committed an offence punishable under 
the Ordinance. Section 22 empowers the Pro¬ 
vincial Government, by notification, to declare 
that the offence under the Ordinance should be 
tried summarily under S. 260, Criminal P. C. 
Section 23 purports to repeal the Bihar Main- 
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tenance of Public Order Act, 1947 as amended 
by the Bihar Maintenance of Public Order 
(Amendment) Act, 1948 and the Bihar Main- 
tenance of Public Order Ordinance (ordinance 
II [2] of 1949). 

[4] In these proceedings the main question to 
be determined is the constitutional validity of 
this Ordinance. 

[6] The answer depends on the interpretation 
and application of ss. 88, 100 and 107, Constitu¬ 
tion Act. 

[6] Section 88 (1) is in the following terms: 

“If at any time when the Legislature of a Province 
is not in session the Governor is satisfied that circum¬ 
stances exist which render it necessary for him to take 
immediate action, he may promulgate such ordinance 
as the circumstances appear to him to require: 

Provided that the Governor shall not, without in¬ 
structions from the Governor-General promulgate any 
such ordinance if an Act of the Provincial Legislature 
containing the same provisions would under this Act 
have been invalid unless, having been reserved for the 
consideration of the Governor-General, it had received 
assent of the Governor-General.” 

[7] Section 100 deals with the subject-matter 
of Dominion and Provincial laws. Section 100 
enacts: 

“(1) Notwithstanding anything in the two next suc¬ 
ceeding sub-sections, the Dominion Legislature has, 
and a Provincial Legislature has not, power to make 
laws with respect to any of the matters enumerated in 
List I in Sch. VII to this Act (hereinafter called the 
‘Federal Legislative List’). 

(2) Notwithstanding anything in the next succeeding 
sub'section, the Dominion Legislature and, subject to 
the preceding sub-section a Provincial Legislature 
also, have power to make laws with respect to any of 
the matters enumerated in List III in the said Sche¬ 
dule (hereinafter called the ‘Concurrent Legislative 
List’). 

(3) Subjeot to the two preceding sub-sections the 
Provincial Legislature has, and the Dominion Legisla¬ 
ture has not, power to make laws for a Province or any 
part thereof with respect to any of the matters enume¬ 
rated in List II in the said Schedule (hereinafter called 
the ‘Provincial Legislative List’). 

(4) The Dominion Legislature has power to make 
laws with respect to matters enumerated in the Pro¬ 
vincial Legislative List except for a province or any 
part thereof.” 

(8] Section 107 makes provision for resolving 
inconsistency between Dominion laws and Pro¬ 
vincial or State laws : 

“107 (1) If any provision of a Provincial law is re¬ 
pugnant to any provision of a Dominion law which the 
Dominion Legislature is competent to enact or to any 
provision of an existing law with respeot to one of the 
matters enumerated in the Concurrent Legislative List, 
then, subject to the provisions of this section, the 
Dominion law, whether passed before or after the Pro¬ 
vincial law, or a9 the case may be, the existing law, 
shall prevail and the Provincial law shall, to the extent 
of repugnancy bo void. 

(2) Where a Provincial law with respect to ona of 
the matters enumerated in the Concurrent Legislative 
List contains any provision repugnant to the provisions 
of an earlier Dominion law or an existing law with res¬ 
pect to that matter then, if the Provincial law, having 
been reserved for tho consideration of the Governor 


General, has received the assent of the Governor Gene¬ 
ral, the Provincial law shall in that Province prevail, 
but nevertheless the Dominion Legislature may at 
any time enact further legislation with respect to the 
same matter: 

Provided that no Bill or amendment for making any 
provision repugnant to any Provincial law, which, 
having been so reserved, has received the aseent of the 
Governor-General, shall be introduced or moved in the 
Dominion Legislature without the previous sanction of 
the Governor-General. 

(3) If any provision oi law of an Acceding State is 
repugnant to a Dominion law which extends to that 
State, the Dominion law whether passed before or after 
the law of the State shall preva.l and the law of the 
State shall to the extent of the repugnancy be void.” 

[9] In Federal scheme of Government where 
there are co-ordinate jurisdictions it i3 not possi¬ 
ble to make a clean cut between the powers of the 
different Legislatures. It is inevitable that the 
powers should overlap from time to time. Such 
overlapping i 3 as much an incident of tho consti¬ 
tution ag the operation of the law of gravitation 
is an incident of aeronautics. Should in such 
cases a strict verbal interpretation be adopted, 
much legislation would be stifled at birth and 
many of the subjects exclusively entrusted to 
Provincial Legislatures cannot be effectively 
dealt with. Hence the Judicial Committee ha3 
evolved the rule that the impugned statute must 
be examined to ascertain its “pith and substance:” 
Union Colliery Co. of British Columbia v. 
Bryden , 1899 A. C. 580 : (68 L. J. P. C. 118) or 
its “true nature and character”, Citizens Insuv r 
ance Co . of Canada v. Parsons, (1881) 7 A. c. 
96 : (51 L. J. P. C. 11). The rule has been re¬ 
stated by Lord Atkin in Gallaghar v. Lynn , 

1937 A. C. 863 : (106 L. J. P. G. 116) : 

“It is well established that you are to look at the ‘true 
naturo and character of the Legislation . . . . ' the pith 
and substance of the legislation’. If on the view of the 
statute as a whole you find that tho substanco of the 
legislation is within the express powers then it is not 
invalidated if incidentally it affects matters which are 
outside the authorised field. The legislation must not 
under the guise of dealing with one matter in fact 
encroach upon the forbidden field. Nor are you to look 
only at the object of tho legislator. An Act may have 
a perfectly lawful object e. g., to promote the health of 
the inhabitants, but may seek to achieve that object by 
invalid methods, e. g., a direct prohibition of any trade 
with a foreign country. In otbor words, you may cer¬ 
tainly consider the clauses of an Act to see whether 
they are passed ‘in respect of’ the forbidden subject.” 

[ 10 ] Applying these principles, I hold that 
the impugned Ordinance deals in “pith and sub¬ 
stance” with item 1 of the Provincial J^ist, 
namely, public order and preventive detention 
for reasons connected with maintenance of pub-1 
lie order. 

[11] Mr. B. C. Ghosh, however, stressed the 
argument that the Ordinance created new cri¬ 
minal offences, and amended important provi¬ 
sions of the Code of Criminal Procedure, that 
previous instructions of the Governor.General 
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ought, therefore, to have been obtained before 
the Ordinance was promulgated. Learned advo¬ 
cate maintained that the Ordinance invaded 
matters in the Federal field, and was ‘ ultra 
vires' for absence of such instructions. 

[12] But the rule is well established that, if 
a Provincial Act deals in pith and substance 
with a subject in the Provincial List, it would 
be valid though it incidentally trenches on mat- 
ters reserved for the Federal Legislature. Nor 
is it a material consideration to what extent the 
Federal field is invadj.fl by the impugned statute, 
in Pr a full a Kumar v. Bank of Commerce Ltd,, 
U I. a 23: (a. I. II. (3i) 1917 P. C. GO), the Judi¬ 
cial Committee had to consider the Bengal 
Money lenders Act, 1910. The Act undoubtedly 
restricted the rights of the holders of promissory 
notes to recover interest beyond a certain rate, 
and^ to that extent the legislation could be re¬ 
garded as legislation in respect of item 2S in the 
Federal Legislative List. But the Judicial Com¬ 
mittee held that the Act was in pith and subs¬ 
tance an Act dealing with money lending which 
is item 27 in the Provincial Legislative List, 
and that the Act was intra vires and valid. At 
page 44 Lord Porter observed : 

"No doubt where they come in conflict List I has 
priority over Lists III and II and List III has priority 
over List II, but the question still remains, priority in 
what respect ? Does the priority of the Federal Legis¬ 
lature prevent the Provincial Legislature from dealing 
with any matter which may incidentally affect any 
item in its list, or in each ease has one to considsr what 
the substance of an Act is and, whatever its ancillary 
effect, attribute it to the appropriate list according to 
its true character ? In their Lordships’ opinion the 
latter is the true view.” 


[13] The question of conflict between Lists II 
and III arose directly in another cise, namely, 
Megh Raj v. Allah Rakhia, 74 i.a. 12 : (a.i.r. 
(34) 1947 P. c. 72) in which it was held that 
S. 107, Government of India Act, had no appli¬ 
cation in a case where the province could show, 
as it did in that case, that it was acting wholly 
within its powers under the Provincial List, and 
was not relying on any power conferred on it 
by List III of the Concurrent List. In that 
case it was argued that the Punjab Restitution 
of Mortgaged Lands Act, 1938, was invalid in 
that a number of its provisions were in fact 
legislation on matters falling within Li3t III, 
namely items 7, S and 10 of that List. The Judi¬ 
cial Committee, however, held that the impugn¬ 
ed Act which dealt with mortgages on agricul¬ 
tural lands wa3 legislation falling entirely within 
item 21 of the Provincial Legislative List, that is, 
land or any interest in land, and therefore, no 
question of repugnancy could arise by reason of 
the fact that the Act might trench to a certain 
extent upon the items in the Concurrent Legisla¬ 
tive List. The whole argument in the case 


turned upon the effect of ss. 100 and 107, Gov¬ 
ernment of India Act. At p. 22, Lord Wright 
observed : 

1 It follows that in their Lordships’ judgment there 
is not sufficient ground for holding that the impugned 
Act, or any part of it was invalid. A 3 a whole it fell 
within the powers given to the province by items 2 and 
21 of List II, without any necessity to invoke any 
powers from the Concurrent List, List III. According¬ 
ly, questions of repugnancy under S. 107, Constitution 
Act do not arise and need not be considered here,” 

[14] It is manifest from these two decisions, 
that if the subject-matter of a piece of provin¬ 
cial legislation falls as a whole "within an item 
in the Provincial Legislative Li 3 t then the legis¬ 
lation is valid and no question of repugnancy 
can arise under s. 107 ( 1 ). Government of India 
Act even if the legislation trenches incidentally 
upon items in the Concurrent List. 

[15] In my opinion, the subject-matter of the 
impugned Ordinance in this case falls clearly 
within Items I and II of the Provincial Legisla- 
tivo List. There was no necessity for the Gover¬ 
nor to invoke any powers from the Concurrent 
Legislative List. It follows that the Ordinance 
cannot be held to be ultra vires for absence of 
instructions from the Governor-General. 

[16] The argument was next addressed that 
no circumstances existed which entitled the 
Governor to promulgate the Ordinance under 
s. 88, Constitution Act. 

[17] Daring the hearing Mr. Basanta Chandra 
Ghosh filed an affidavit by Sri Sheelbhadra 
Yajee “ox-General Secretary, All India Forward 
Bloc”, stating that, after he had toured round 
the important esntres of Bihar, he had formed 
the opinion that there was no immediate danger 
or apprehension of the public order in the pro¬ 
vince. In the affidavit it i3 alleged that by the 
Ordinance the Provincial Government have assu¬ 
med arbitrary powers to suppress all other poli¬ 
tical parties, and the Ordinance was being used 
for that purpose and to that effect. 

[18] But in my opinion, the Court cannot 
investigate the question whether circumstances 
in fact existed which rendered it necessary for 
the Governor to promulgate the Ordinance. It 
is manifest that the satisfaction mu3t be the 
satisfaction of the Governor, and his discretion 
cannot be questioned in any Court. The position 
is.very similar to that of an emergency which 
entitles the Governor General to make Ordinance. 

In Emperor v. Benoarilal Surma, 72 I. a . 57 : 

(a. I. R. (32) 1945 P. C. 49 : 46 Cr. L. J 5S9), the 
Judicial Committee had to construe S. 72, Govern¬ 
ment of India Act, which was to this effect : 

"The Governor-General may, in cases of emergen3y, 
make and promulgate Ordinances for the peace and 
good government of British India or any part thereof, 
and any Ordinance so made shall for the spaoe of not 
more than six months from its promulgation, have the 




« 

Bhutnath v. Pbovinoe op Bihar (Ramaswami J.) Patna 89 


like force of law as an Act passed by the Indian Legis¬ 
lature *. but the power of making Ordinance under this 
section is subject to the like restrictions, as the power 
of the Indian Legislature to make laws ; and any Ordi¬ 
nance made under this seotion is subject to the like 
disallowance as an Act passed by the Indian Legisla¬ 
ture and may be controlled or superseded by aDy such 
Act** 

Viecounfc Simon expressly held that whether an 
emergency existed at the time an Ordinance 
was made and promulgated was a matter of 
which the Governor.General was the sole judge. 
His view that there was an emergency justified 
and authorised the Ordinance. The Judicial 
Committee followed an earlier decision Bhagat 
Singh v. Emperor , 58 I, A. 169 : (a. I. R. (18) 
1931 P. 0. ill: 32 cr. L. J. 727) in which Lord 
Dunedin observed: 

“A state of emergency is something that does not 
permit cf any exact definition. It connotes a state of 
matters calling for drastic action, which is to be judged 
as such by some one. It is more than obvious that that 
some one must be the Governor General, and he alone. 
Any other view would render utterly inept the whole 
provision. Emergency demands immediate action, and 
that action is prescribed to be taken by the Governor- 
General. It is he alone whfrean promulgate the Ordi¬ 
nance.” 

[19] In my opinion, ifc is too clear for argu¬ 
ment that the Governor and Governor alone 
mu3t determine for himself whether the circum¬ 
stances exist which entitle him to promul¬ 
gate the Ordinance. There is nothing to suggest 
that the Courts are entitled to question the 
grounds upon which the Governor is satisfied. 

[20] The principles applicable have been fully 
discussed in two decisions of the House of the 
Lords, Liversidge v. Anderson , (1941) 3 ALL E. 
B. 338 : (110 L. J. K. B 721) and Greene v. Home 
Secretary , (i94l) 3 all e. R. 388 : (58 T L. R. 
53). The former case arose for decision upon the 
application of the plaintiff for particulars of 
the defence in an action claiming damages for 
'false imprisonment, the latter on an applic.a. 
tion for a writ of habeas corpus. In each case 
the decision was based upon the view of the 
House as to the substantial issue involved, 
namely, whether it was open, to any Court to 
enquire into the reasonableness of belief of the 
Secretary of State in matters in which the regu¬ 
lation required him to have reasonable cause 
to believe, before a detention order could be 
made. The opinion of the majority of the House 
upon the substantial issue was that the adminis¬ 
trative plenary decision was vested in the Home 
Secretary and it was for him to decide whether 
he had reasonable grounds. No outsiders’ deci- 
sion was involved and the issue was not within 
the competence of any Court. 

[2l] In the same case, Lord Atkin drew a 
vital distinction between “satisfied” and “reason¬ 
able cause.“ He stated that in the former phrase 


it was plain that unlimited discretion was given 
to Secretary of State, but in the latter the dis¬ 
cretion was subject to an objective condition to 
the minister’s power to detain, tho existence of 
which would be cognizable in a Court of law. 
The correct position would appear to be that 
when the minister is merely “ to he satisfied,’ 
his bare certificate is enough. Yvhen he has 
“reasonable cause to believe,” the majority deci¬ 
sion of the House of Lords indicates that the te3t 
is subjective and not objective. The administra¬ 
tive discretion is fully vested in Home Secretary 
and it is for him to decide whether he has reason¬ 
able ground. WhGn the Secretary of State has 
what appears to him reasonable cause, the Court 
cannot enquire into th9 truth of the matters in 
which he believes or reasonableness of his belief 
in them. A fortiori in any matter where the 
Secretary of State is merely to be satisfied no 
enquiry by a Court i3 possible. 

[22] In thi 3 context, a passage from the 
judgment of Lord Viscount Maugham i3 also 
important. Dealing with the question, h9 stated: 

‘‘The order on its face purports to be made under 
tho regulation and it 3tates that the Secretary of State 
had reasonable cause to believe the facts in question. In 
my opinion, tho well-known presumption omnia esse 
rita acta applies to this order, and, accordingly, assum¬ 
ing tho order to bo proved or admitted, it mu3t betaken 
prTma facie, that is until the contrary is proved, to have 
been properly made and that the requisite as to the be¬ 
lief of the Secretary of Stato \va9 complied with. It will 
be noted that on the view I have expressed as to the 
construction of the regulation it ia the personal belief 
of the Secretary of State that is in question, and that, 
if tho appellant’s contention on this point were correct, 
the same question would arise in tho numerous case3 
where an executive order depends on the Secretary of 
Stato or some other public officer being ‘satisfied’ of 
some fact or circumstances: It has never, I think, been, 
suggested in such cases that the Secrotary of^ State or 
public officer must prove that he was so * satisfied ’ 
when he made the order." 

[23] A specific attack was then made on 
Ss. 23 and 21 and the now proviso to S. 4 of the 
Ordinance. It was urged that S. 23 was in any case 
ultra vires as it purported to repeal Bihar Act, 
v [5] of 1917, which had received the Governor- 
General’s assent. It was argued that S. 24 was 
dependent on S. 23 and was necessarily invalid. 
Stress was also laid upon the new proviso to 
S. 4 which is to the following effect: 

‘‘Provided that where the Provincial Government is 
of opinion that it would be against tho public interest 
to disclose all the grounds of tbo order, neither the said 
order nor tho detention of the said person thereunder 
shall be invalid or unlawful or improper on the ground 
of any dofect, vagueness or insufficiency of the com¬ 
munication made to such person under this section.” 

It was urged that tho new proviso empowered 
the Provincial Government to arbitrarily detain 
any person without disclosing any ground that 
its enactment was, therefore, beyond the 
competence of the Provincial Legislature. Learn- 
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ed Advocate made reference to the following 

remarks made by the learned Judges, in Murrat 

Patwa v. Province of Bihar , 26 pat. 628: (A. I. 

R.J35) 1948 Pat. 135: 49 Cr. L. J. 132 F. B.): 

“VVhat distinguishes preventive from arbitrary de¬ 
tention, an entirely different subject matter of legisla¬ 
tion, is the existence of the reasonable anticipation that 
some illegal actor-acts may otherwise be committed. It is 
oovious, therefore, that anything that weakens the fair 
and proper determination of the existence of such re¬ 
asonable anticipation automatically tends to convert 
what would otherwise be preventive detention into a 
purely arbitrary detention, and at some point in that 
weakening process the question will arise whether an 
Ac. which purports to deal with preventive detention 
does in pith and in substance in fact so deal, or whether 
. k* 8 not overstepped the bounds and become ultra 
▼ires the Provincial Legislature in that it constitutes in 

e tfect an Act conferring upon the Executive a power 
of arbitrary detention.” 

Learned Advocate maintained that in this 
case the weakening process ha 3 reached this 
critical point and the Ordinance was ultra 
vires on this account. I consider there is 
great force in these arguments, hut I do not 
propose to express any final opinion whether 
Ss. 23 and 24 or the proviso to S. 4 are ultra vires 
and invalid. In the present proceedings we are 

mainly concerned with the question whether S 2 

of the Ordinance (by virtue of which the appli¬ 
cants have been ordered to be detained) is with¬ 
in the legislative competence of the Governor of 
Bihar. If we decide that S. 2 is intra vires , the 
detention of the applicants cannot be held to be 
illegal or improper, and the applications under 
8 . 491 must necessarily fail. 

[24] But the argument was nevertheless stress¬ 
ed that S. 2 (l) of the Ordinance was ultra vires. 

It was maintained that S. 23 and S. 4 were so 
interwoven with the scheme that they are not 
severable, that the whole Ordinance was ultra 
vires on account of these oilending provisions. 

[25] In my opinion, this argument is not cor¬ 
rect. It is well established rule of construction 
that ^where the valid provisions are not sever¬ 
able from the ultra vires provisions, the whole 
statute must be held to be bad. In re , Initia. 
tive and Referendum Act , 1919 A.c. 935 : (a.i.r, 

(6) 1919 P. c. 45) and in Attorney-General for 
Commonwealth v. Colonial Sugar Refining Co 

Ltd., 1914 a.c. 237: (83 L.J.P c. 154 ), the Judicial 
Committee held that the offending provisions 
were so interwoven into the scheme of legisla- 
tion that they were not severable, and that in 
each instance the whole Act was invalid—an Act 

of the Province of Manitoba purporting to 

establish the initiative and referendum and 
an Act of the Commonwelth Parliament pur¬ 
porting to empower Royal Commissions to con¬ 
duct enquiries of an unlimited scope. On the other 
hand, severable portions may be good. In the 
case of Brooks Bidlake v. Attorney General for 


A. I. B» 

British Columbia , 1923 A. c. 450 : (92 L. J.p.c- 

124), the appellants claimed the right to employ 

Chinese and Japanese labour, inspite of a statute 

to the contrary. It was argued that the statute 

was ultra vires of a Dominon statute ratifying 

the treaty of 1911 between Great Britain and 

Japan. This argument failed on the ground that 

the provisions were separable and that at any 

rate as regards the Chinese the statute could not 
be questioned. 

[ 26 ] But the test of severability may not be 

adequate. In the Australian case, R. v. Common - 

Health Court of Conciliation , ll common- 

wealth Rep. l, Griffith C. J. suggested a different 
test : 

“I venture to doubt the accuracy of this test. What 
a man would have done in a state of facts which never 
existed is a matter of mere speculation, which a man 
cannot certainly answer for himself, much less for 
another. I venture to think that a safer test is whether 
the statute with the invalid portions omitted would be 
substantially a different law as to the subject-matter 
dealt with by what remains from what it would be with 
the omitted portions forming part of it.” 

In other words, the Court may uphold the valid 
portion if it is severable from invalid portion 
and if thereby a different law is not created. To 
adopt a metaphor (from the Navigation Act 
case , 29 commonwealth Rep. 357) the test enables 
the Court to uphold provisions, however enter- 
woven, but it cannot separate the woof from th© 
warp and manufacture a new web. 

[27] Applying these principles, it is manifest in 

the present case that even if s. 23 and S. 24 and 
the new proviso to S. 4 are invalid, they are 
separable from the rest of the Ordinance which 
would still retain its original character. In my 

opinion, s. 2 of the Ordinance would be intra 
vires and valid. 


[2S] Id was then argued that, in promulgating 
the Ordinance, the Governor of Bihar had not 
&cted bona fide. Learned advocate pointed out 
that, as soon as the Bihar Act V [5] of 1947 was 
declared invalid by the Federal Court, the 
Governor of Bihar promulgated Ordinance II of 
1949 and when the latter was declared invalid 
by this Court, the Governor of Bihar enacted 
the present Ordinance with the same provisions. 
But it is impossible to infer from this circuffi- 
stance that the Governor of Bihar had acted in 
bad faith. On the contrary, the ordinary rule 
must apply omnia praesumuntur rite et solen - 
niter esses acta donee probetur in contrarium 
—everything is presumed to be rightly and duly 
performed until the contrary is shown. In illus¬ 
tration of this maxim, there is a general pre¬ 
sumption of law that in the absence of proof to 
the contrary credit should be given to public 
officers who have acted prima facie within the 
limits of their authority for having done so with 
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honesty and discretion: Derby v. Burg Imp . 
Commissioners , (1879) 4 Ex. 222. It is obvious 
that in the present case there is no material to 
suggest that the Governor of Bihar acted mala 
fide and the argument of Mr. B. 0. Ghosh in 
this respect must fail. 

[29] Lastly Mr. B. C. Ghosh contended that 
the activities of the Communists and Forward 
Bloc were legitimate, that the Government of 
Bihar had assumed arbitrary powers to suppress 
all opposition. Learned advocate made reference 
to the affidavit of Sri Sheelbhadra Yajee filed in 
this case. But it is not the function of the Court 
to enquire whether the activities of Communists 
and Forward Bloc are politically desirable. It can¬ 
not be too clearly understood that this Court is 
not concerned with policies or politics. The 
Court is only concerned with the question whe¬ 
ther the Ordinance is within the constitutional 
power of the Governor of Bihar, and, if so whe¬ 
ther the Ordinance is in whole or part a valid 
exercise of that power. In United States v. 
Butler , 297 U. S. 1 at pp. 62 and 63 Roberts J. 
has emphatically stated the rule: 

“When an act of Congress is appropriately challenged 
in the Courts as not conforming to tbe constitutional 
mandate, the Judicial branch of the Government has 
only one duty to lay the article of the constitution 
which is invoked beside tbe statute which is challenged 
and to decide whether the latter squares with the 
former. All the Court does, or can do, is to annouuce 
its considered judgment upon the question. Tbe only 
power it has if such it may be called, is the power of 
judgment. This Court neither approves or condemns 
any legislative policy. Its delicate and difficult office is 
to ascertain and declare whether the legislation is in ac¬ 
cordance with, or in contravention of the provisions of the 
Constitution; and having done that, its duty ends.” 

[30] Upon these grounds, I am of opinion 
that the main argument fails. I hold that, in pro¬ 
mulgating Ordinance IV [4] of 1949, the Governor 
of Bihar has not acted beyond his legislative 
competence. 

[31] It i3 necessary to add that we have not 
dealt with the individual cases of the detenus, 
as learned advocate on their behalf stated that 
he had no instructions whether the grounds had 
been communicated or not. Learned Government 
Advocate also was not certain on this point. He 
submitted that Government had issued the 
grounds, but he was unable to produce copy of 
grounds in Court. We should, therefore, make it 
clear that it will be open to the detenus to file 
fresh applications under s. 491 after the grounds 
have been served. 

[32] With these remarks, I should dismiss all 
the applications. Let a certificate bo granted 
under S. 205 (l), Government of India Act. 

[33] Narayan J.—I agree, and cannot usefully 
add anything to the exhaustive judgment deli¬ 
vered by my learned brother. There is certainly 


no substance in the contention that the entire 
Ordinance is invalid. The provisions, to which 
exception can be taken, have been referred to in 
the judgment of my learned brother, and they 
are not inseparable from the rest of the Ordi¬ 
nance. Howsoever regrettable it may be that the 
Governor had to promulgate one Ordinance 
after another after the Bibar Maintenance of 
Public Order Act, 1947, had been declared ultra 
vires by the Federal Court, there is absolutely no 
lack of good faith, and the question of mala 
fide detention of these detenus does not arise. 
These are the two main contentions urged by 
Mr, B. C. Ghosh, and they appear to me to be 
without any substance. 

K.s. Applications dismissed . 

A. I. R. (37) 1950 Patna 41 [C . N. 15 ] 

Ramaswami and Narayan JJ. 

Jagdish Prasad Pal and another — Peti¬ 
tioners v. Province of Bihar and others. 

Criminal Mieo. Nos. 450 and 451 of 1949, Decided on 
12th July 1949. 

Public safety — Bihar Maintenance of Public 
Order (No. 2) Ordinance (No. IV oi 1949), S. 2 (1) — 
Detention under—Court is not entitled to examine 
adequacy of grounds on which Provincial Govern¬ 
ment ordered detention. 

Section 2 (1) uses the words “the Provincial Govern¬ 
ment if satisfied”. There i3 a vital distinction between 
the word “satisfied” and the words ‘‘reasonable cause”. 
In the former case unlimited discretion is given to the 
Provincial Government but in the latter the discretion 
is eubject to an objective condition to the Government’s 
power to detain, the existence of which would be cog¬ 
nizable in the Court of law. Thus, where the Govern¬ 
ment is merely “to be satisfied” its certificate is enough; 
and where it has “reasonable cause to believe” then the 
test is subjective and not objective. Therefore, in the 
case of detention of a detenu under S. 2 (1) the Court 
is not entitled to apply the objective standard and to 
examine the adequacy of the grounds on which the 
Provincial Government have ordered detention of the 
detenu : Liversidge v. Anderson, (1941) 3 All E. K. 
338, Rel. on ; A. I. R. (32) 1945 P. C. 156 ; A. I. R. 
(31) 1944 Pat. 354 and A. I. R. (32) 1945 Pat. 44, Ref. 

[Paras 9, 10] 

K . K. Sinha and U. C. Sinha — for Petitioners. 

Government Advocate — for the Crown. 

Ramaswami J.—These applications are on 
behalf of Sri Jagdish Prasad Pal and Sri Ram- 
charan Sao complaining that they are illegally 
and improperly detained under the Bihar Ordi¬ 
nance IV [i] of 1949. 

[ 2 ] In the batch of criminal miscellaneous 
caee3 Bhuthnath v. Province of Bihar , (a. I. R. 
(37) 1950 Pat. 35) in which judgment has just 
been pronounced we have discussed the consti¬ 
tutional validity of the Ordinance and have held 
that in promulgating it the Governor of Bihar 
did not exceed his legislative competence. 

[3] In these two cases a question is involved 
as to the construction of 8. 2 (l) of the Ordinance. 
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Learned advocate addressed the argument that 
the Provincial Government have no sufficient 
material before it to hold that the applicants 
would act in a manner prejudicial to public 
safety or maintenance of public order. It was 
argued lhafc the Court could apply an objective 
test and consider whether the materials on which 
the detention orders were passed were sufficient. 

[ 4 ] In case No. 450 the material portion of the 
order is to the effect: 

‘‘That be is an important member of Communist 
l'arty of India is clearly associated with Shri B. K. 
Axad one of tho principal Communist leader of this 
province who absconded for more than a year and he is 
also one of the secret workers of the party. Although 
the railway strike did not take place on 9th March 1949, 
Government have reasons to believe that he is likely to 
participate in theCcmmuniet Party’s scheme of carrying 
out acts of sabotage on important railway and other 
installations with a view to subvert Government by force. 

Government have received secret information, the 
nature of which cannot be fully disclosed* that he him¬ 
self has been actually trying to sabotage vital installa¬ 
tions. IIis being an employer in the Jamalpur workshop 
places him at a point cf advantage in this regard.” 

L6J In case No. 451 the material portion of the 
order states: 

"That Shri Ramcbaran Sao is a very active member 
of the C. ]’. I. and is one of the secret workers function¬ 
ing in Jamalpur. When hi3 house was searched on 3rd 
March 1949, the police recovered a letter from a very 
important Communist named Shri B K. Azad who was 
absconding, directing Shri Ramcbaran Sao to pay Ra. 40 
to Jagdish Prasad. Another letter was recovered which 
was written by Shri Surendra Narain Mali, a Commu¬ 
nist, who is now under detention and the fact that this 
letter did not pass through the jail authorities shows 
• hat it had been smuggled out of the jail. Government 
received dependable information that he was trying to 
arrange for the escape of Shri B. K. Azad from jail 
through a relation of his who is a jail contractor. 

Again Government have received dependable in¬ 
formation which cannot be fully divulged in (bo public 
interest that in a secret meeting Shri Ramcbaran Sao 
profescod that bo could stop the railway communica¬ 
tions with the help of a few W'rencbes and then he 
proposed that from 10th March 1949, i. e., on the day 
following the scheduled general strike sponsored by 
the Communists, the work of the E. 0. Railway work¬ 
shop at Jamal pore should be brought to a standstill 
by carrying out sabotage of the electric supply on 
which tho running of the workshop depends. The 
Communists who are active in the Jamalpore area have 
been instructed by the party to carry out sabotage of 
important installations and Government have reasons 
to believe that Shri Ramcbaran Sao being one of the 
secret agents of the party i3 likely to participate in 
execution of such plans with a view to achieve the 
party objective of overthrowing Government by force.” 

[G] The section to be construed is 2 ( 1 ) of the 
Ordinance which runs a 3 follows: 

“The Provincial Government if satisfied with respect 
to any particular person that witn a view to preventing 
him from acting in a manner prejudicial to public 
safety and maintenance of public order it ia necessary 
so to do, may make an order.” 

17] In Kamla Kant v. Emperor , 23 rat. 252 : 

(A. 1 . r. (31) 1944 rat. 354), Shearer J. held that 
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it was not open to a Court of law on an applica¬ 
tion by a detenu for a writ of habeas corpus or 
in a suit to recover damages for false imprison¬ 
ment to enquire into the validity of reasons 
which led to making of an order by the Provin¬ 
cial Government. In Basanta Chandra Ghosh 
v. Emperor , A. 1 . R. (32) 1945 pat 44 : (23 Pat. 
968), a Full Bench of this Court held that it was 
for the Governor alone to decide in the forum of 
his own conscience whether he had reasonable 
cause. In other words the Court cannot apply 
any objective test to the reasonableness of the 
Governor's satisfaction and was not entitled to 
consider whether the materials on which the 
detention order was passed were sufficient. In 
Emperor v. Sibnath Banerjia, A. I. R. (32) 1945 
p. C. 156 : (I. L. r (1945) Ear. p. 0 . 371), the 
Judicial Committee approved the following pas¬ 
sage from the judgment of the Federal Court : 

“It is quite a different thing to question the accuraoy 
of a recital contained in a duly authenticated order, 
particularly where that recital purports to state as a fact 
the carrying out of what I regard a9 a condition neces¬ 
sary to tho valid making of that order. In the normal 
case the exi-tence of such a recital in a duly authen¬ 
ticated order will, in the absence of any evidence as to 
its inaccuracy, be accepted by a Court as establishing 
that the necessary condition was fulfilled. The presence 
of the recital in the order will place a difficult burden 
on tno detenu to produce admissible evidence sufficient 
to establish oven a prima facie case that the recital is 
not accurate.” 

Those cases relate to the construction of R. 26 
(1) (b), Defence of I-ndia Rules. But the critical 
phrase of the Bihar Ordinance “if the Provin¬ 
cial Government is satisfied” appears to be a 
mere replica of R. 2G and the two provisions are 
in many respects pari materia though not ad 
idem. It is manifest that S. 2 ( 1 ) mu3t be cons¬ 
trued in a similar manner to R. 26 (l) (b), Defence 
of India Rules. The reasons for adopting this con¬ 
struction is that the powers of this Court are not 
the powers of a Court of appeal. We cannot compel 
the Crown to disclose all the materials on which 
the order was made; and hence we cannot pro¬ 
nounce on their validity or otherwise. Since the 
Court knows only a fraction of the case, it 
manifestly cannot judge upon the reasons of the 
satisfaction unless it were able to place itself in 
the position of the Government and were put in 
possession of all the knowledge which Government 
bad. In such cases full legal evidence or proof is 
impossible, for Government may act on highly 
confidential information and claim that^ its dis¬ 
closure is against public interest, a claim which 
a Judge has necessarily to admit. 

[8] The principles applicable have been fully 
discussed in two decisions of House of Lords, 
Liversidge v. Anderson, (1941) 3 ALB E. R. 338; 
(110 L. J K. B. 724) and Greene v. Home Secre¬ 
tary, (1941) 3 ALL E. R. 388 *. (59 T. L. R. 53). 
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The former case arose for decision upon the 
application of the plaintiff for particulars of the 
defence in an action claiming damages for 
false imprisonment, the latter on an application 
for a writ of habeas corpus. In each case, the 
decision was based upon the view of the House 
as to the substantial issue involved, namely, 
whether it was open to any Court to enquire 
into the reasonableness of belief of the Secretary 
of State in matters in which the regulation 
required him to have reasonable cause to believe, 
before a detention order could be made. The 
opinion of the majority of the House upon the 
substantial issue was that the administrative 
plenary decision was vested in the Home Secre¬ 
tary and it was for him to decide whether he 
bad reasonable grounds. No outsiders’ decision 
was involved and the issue was not within the 
competence of any Court. 

[9] In Liversidge v. Anderson , (1911) 3 ALL 
E. R. 338 : (110 L. J. K. B. 724), even Lord Atkin 
the dissenting Law Lord drew a vital distinction 
between “satisfied” and “reasonable cause.” He 
(stated that in the former case it was plain that 
unlimited discretion was given to Secretary of 
.State, but in the latter the discretion was subject 
to an objective condition to the minister’s power 
,to detain, the existence of which would be cogni¬ 
sable in the Court of law. The correct position 
( would appear to be that when the minister is 
merely “to be satisfied,” his bare certificate is 
'enough. When he has “reasonable cause to 
,believe” the majority decision of the House of 
Lords indicates that the test is subjective and 
not objective. The administrative discretion is 
fully vested in Home Secretary and it is for him 
to decide whether ho has reasonable grounds. 
When the Secretary of State has what appears 
to him reasonable cause, the Court cannot 
enquire into the truth of the matters in which 
he believes or reasonableness of his belief in 
them. A fortiori in any matter where the 
Secretary of State is merely to be satisfied, no 
enquiry by a Court is possible. 

[101 It is, therefore, impossible to accept the 
argument of learned advocate that the CoArt is 
entitled to apply the objective standard and to 
examine the adequacy of the grounds on which 
the Provincial Government have ordered deten¬ 
tion of the applicants. 

[ 11 ] It is manifest that in these cases orders 
of detention by the Provincial Government, 
regular on their face, have been produced. 
Since their authenticity and good faith are not 
impugned, the production of these orders consti. 
tutes a complete and peremptory answer to the 
applications filed. In my opinion these applica¬ 
tions must be dismissed. 
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[13] Let a certificate be granted under S. 205 
(1), Government of India Act. 

Narayan J.—I agree. 

V.S.B. Application dismissed . 

A. I. R (37) 1950 Patna 43 [G. N. 16.] 

Manohar Lall and Ramaswami JJ. 

Kumar Rani Sayeeda Khatoon—Appellant 
v. Basdeo Pandey and others — Respondents , 

A. F. A. D. Nos. 1828 and 1826 of 1947, Decided on 
18tk July 1949, from decision of Addl. Sub-Judge, 
Gaya, D/-12th May 1947. 

Tenancy laws — Landlord and tenant — Rent 
Reduction Officer assuming rent at certain figure 
and reducing it — Landlord party to proceedings 
not making any protest —No question ol jurisdiction 
involved. 

When the Rent Reduction Officer assumes the rent 
at a certain figure and reduces it and the landlord who 
is a party to the rent reduction proceedings and is 
actually cognizant of them does not make Rny protest 
that the rent which the officer is asked to reduce is 
the rental at the lower figure and not at the higher 
figure do question of jurisdiction is involved: A. 1. It. 
(36) 1949 Pat. 139 (F. B.), Ref. [Para 1] 

A. H. Fakhruddin —for Appellant. 

Raj Kishore Prasad —for Respondents. 

Judgment.—In these two appeals, the question 
for decision is whether the reduction of rent by 
the Rent Reduction Officer in the circumstances 
narrated below was without jurisdiction. 

[2] It appears that the Rent Reduction 
Officer assumed the rental in one case to be 
about R9. 275 and reduced it to Rs. 20G-15-0 and 
in the other case he assumed the rental to be 
Rs. 124 and reduced it to R3. 113. It is argued 
that the Rent Reduction Officer was in error in 
assuming the rent which he purported to reduce 
to be at these two figures. In our opinion no 
question of jurisdiction is involved because on 
the finding that the landlord appellant was a 
party to these proceedings and was actually, 
cognizant of the proceedings, the Rent Reduc-' 
tion Officer was right in assuming when no 
protest was made before him that the rent which 
he was asked to reduce w’as the rental the; 
lower figure stated above and not at the higher 
figure alleged in the argument. A number of 
cases of this Court were reviewed by the Full 
Bench decision of Ramranbijaya Prasad Singh 
v. Ramkamal Upadhya , 26 Pat. 748 : (A. I. R. 
(35) 1919 Pat. 139) in which the leading 

judgment was delivered by my learned brother. 
It is no longer possible to accept the argument 
advanced before us. 

[3] For these reasons the appeals are dismis¬ 
sed but without costs. 

D.H. Appeal dismissed . 
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Suba Chaudhury V. The King (Narayan J .) 


A. I. R. (37) 1950 Patna 44 [G. N. 17.] 

Ramaswami and Narayan JJ. 

Suba Chaudhury and others — Appellants 
v. The king. 

Criminal Appeal No. 153 of 1919, Decided on 8th 
June 1949, from decision of Sessions Judge, Dar- 
bbanga, D/-llth March 1949. 

(a) Criminal Procedure Code (1898), S. 162 _ 

Words ‘‘in the course of”, meaning explained—First 
information by one person — Statement of accused 
recorded before investigation started and another 
first information instituted on basis of such state¬ 
ment which was exculpatory—Statement is not hit 
by S. 162 —First information report on its basis is 
admissible. 

The words “in the course of” in the context of S. 162 
import that the statement must be made as a step in a 
pending investigation to be used in that investigation, 
and they do not refer merely to that period of time 
which elapses between the beginning and the end of the 
investigation: A. I. R (27) 1940 All. 291, Foil. 

[Para 7] 

A first information report about the commission of 
murder was recorded by a Sub-Inspector of police at the 
instance of one G, the son of the deceased. The Sub- 
Inspector then started for the hospital where the deceas¬ 
ed was removed but before reaching there he was in¬ 
formed that the deceased was dead. He then held an 
inquest over the dead body and sent the body for post 
mortem examination. Before the investigation was start¬ 
ed the Sub-Inspector was informed by the doctor in 
charge of the hospital that the accused persons had been 
admitted as indoor patients; be then recorded the state¬ 
ment of the accused which was exculpatory and institut¬ 
ed another first information report on the basis of this 
statement: 

Held that as the statement of the accused bad been 
recorded by the Sub-Inspector before the investigation 
was started on the prior first information report it was 
not hit by S. 162 and therefore the first information 
instituted on the basis of that statement was admissible 
in evidence: A. I. R. (23) 1936 Pat. 11, Foil. [Para 7] 

Annotation: (’49-Com.) Criminal P. C., S. 162 N. 7 
Pts. 5 A 6. 

(b) Penal Code (1860), S. 96—Deceased construct¬ 

ing Bhuskar on his own land —Accused asking to stop 
construction which deceased refused— Accused then 
demolishing nad belonging to deceased—Deceased 
protesting—Accused then striking a bhala blow on 
chest oi deceased— Held that accused being aggres¬ 
sor had no right oi private defence. [Para 7] 

Annotation: (’46-Man.) Penal Code, S. 96 N. 1. 

(c) Penal Code (1860), Ss. 147, 148, 326/149,302 
— Ritfting—Common object to assault deceased not 
established—One of accused guilty of murder and 
convicted under S. 302 — Others held could not be 
convicted under Ss. 147, 148 and 326/149. [Para 8] 

S. N. Sahay , Gopal Prasad and Nakuleshicar 
Prasad —for Appellants. 

The Standing Counsel —for the Crown. 

Narayan J.—This is an appeal by five per¬ 
sons, one of whom has been convicted under 
8. 302, Penal Code, and the others under S. 326/ 
149, Penal Code, in connection with a case of 
rioting which occurred in the afternoon of 13th 
April 1949, in village Pataili situated within the 
jurisdiction of Samastipur Police Station and 
seven miles from" the Police station. Appel¬ 


lant 1 , Suba Chaudhury, has been convicted 
under S. 302, Penal Code, and sentenced to trans¬ 
portation for life, and the remaining appellants 
have b&n convicted under S. 326/149, Penal Code, 
and each of them has been sentenced to undergo 
rigorous imprisonment for a period of eighteen 
months. Suba and Babu Narayan have further 
been convicted under s. 148, Penal Code, and 
the rest under s. 147, but no separate sentence 
has been passed under these sections. 

[2] The prosecution case was that, when Ram 
Narayan Chaudhury was getting a bhuskar con¬ 
structed in the compound of his house at about 
3 P. m. on 13th April 1948, Suba Chaudhury 
turned up, and asked him to stop the construc¬ 
tion. Ram Narayan refused to stop the construc¬ 
tion, and then Suba went away. But Suba came 
back within a few minutes with a bbala in one 
hand and a kudal in the other. He placed the 
bhala on the ground, and began to demolish the 
nad there with his kudal, and, when Ram Narayan 
protested, he kept the kudal on the ground, picked 
up the bhala, and struck Ram Narayan with it 
on his chest. The remaining accused, who had 
arrived at the scene of occurrence by that time, 
assaulted Ram Narayan with lathis. Ram Narayan 
had fallen on the ground after receiving the 
bhala injury, and the bhala blade had got stuck 
up in his chest. Ganga, a son of Ram Narayan, 
Dhanraj, a co-villager, and Jhapsi, the servant 
of Ram Narayan, carried Ram Narayan to the 
dorokha where the blade was pulled out from the 
chest. On the hulla raised by Ganga and others, 
several people including one Manog Chaudhury 
came to the place of occurrence. Manog rebuked 
these accused persons for what they had done, 
and one of them struck him with a bhala on the 
thigh. 

[3] Ram Narayan was taken to the Samasti¬ 
pur Hospital where he was admitted as an in¬ 
door patient, and his dying declaration wa& 
recorded by a Sub-Deputy Magistrate. The first 
information report had been recorded by the 
officer in charge of the Samastipur Police Sta¬ 
tion on the statement of Ganga Chaudhury 
made before him at 9-30 P. M. on 13th April 1948. 
The Sub-Inspector started for the hospital after 
recording the first information report; but, be¬ 
fore he could reach the hospital, he was inform¬ 
ed that Ram Narayan was dead. He then held 
inquest on the dead body, and sent it for post¬ 
mortem examination. 

[4] After the Sub-Inspector had been inform¬ 
ed by the Doctor in charge of the Samstipur 
Hospital that the accused Kirit Narayan Chau¬ 
dhury, Suba Chaudhury and Siasaran Chaudhury 

had injuries on their persons and had been ad¬ 
mitted as indoor patients, he recorded the state¬ 
ment of Suba Chaudhury, and instituted another 
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first information report on the basis of his 
statement. He arrested the three injured persons, 
and deputed a constable to keep guard on them. 
He went to the spot at 5 A. M. on 14th April 
1948, and made an inspection of the place of the 
occurrence. After completing the investigation, 
he submitted charge sheet. In the case that had 
been instituted on the basis of the fard-beyan of 
Suba Chaudhury, he submitted final report. 

[5] The post-mortem examination on the 
body of the deceased wa3 held on 14th April 1948, 
and, besides a small bruise on the left chest 
bone, the doctor found one pentrating wound 
below sternum to the right on the upper abdo- 
minal wall going obliquely downward towards 
the left piercing the diaphragm, liver and finally 
the pyloric end of the stomach. The doctor 
found a lot of coagulated blood all round this 
area. On the same date, the doctor examined 
Manog Chaudhury and the three accused, namely 
Kirit Narayan Chaudhury, Suba Chaudhury 
and Siasaran Chaudhury and found injuries on 
their persons. On the person of Siasaran Chau- 
dhury, he found as many a3 nine injuries. 

[6] When the Sub-Inspector of Police visited 
the spot, he found blood like marks on the plat¬ 
form of a well and also on the sahan land be¬ 
tween the well and the house of Ram Narayan 
and in the dorokha. The well wa3 six yards we3t 
of the house of Ram Narayan, and there was a 
bhuBkar 3^ yards south-west of the well. The 
Sub-Inspector also found a dismantled nad aboil^ 
8 year3 north of the well. He found five holes 
in the ground round the bhu3kar. The condition 
of things as found by the Sub.Inspector when he 
visited to the spot lends considerable support to 
the prosecution case that, the occurrence took 
place near the houses of Suba and the deceased, 
and that a nad had been demolished. 

[7] The defence version in this case was that 
at about 2 1\ M. on 13th April 1948, Ganga 
Chaudhury, the son of the deceased Ram Narayan 
Chaudhury, was demolishing the nad in the 
land of Suba Chaudhury, and that, when 
Suba Chaudhury protested against the demoli¬ 
tion of the nad, there was an exchange of hot 
words between him on the one side and Ganga, 
Manog Chaudhury, Mahabir Chaudhury, Ram 
Narayan Chaudhury and Saroj Chaudhury on 
the other side, and that, after the altercation, 
Ganga Chaudhury brought a bhala from his house, 
and struck Suba Chaudhury with it. According 
to the defence version, Kirit Narayan and Sia- 
saran Chaudhury were assaulted after they had 
come to the rescue of Suba Chaudhury. This 
version of the defence is clearly stated in the fard- 
beyan of Suba Chaudhury on the basis of which 
the second first information was instituted. But 


Mr. S. N. Sahay, who argued for these appel¬ 
lants on the first day of bearing, thought that 
this second first information report was inadmis¬ 
sible in evidence, though he asked us to refer to 
this document just as we refer to the case diary. 
As the question whether an information given 
by a person who subsequently figures as an ac¬ 
cused arises very often in criminal trials, we 
propose to consider this question in this case, 
and express our views with regard to it. This 
question was considered by a Division Bench of 
this Court in Akal Sahu v. Emperor, 26 pat. 

49 : (A. I. R. (35) 1948 Pat. 62 : 48 Cr. L. J. 565) 

and Das J. with whom Dalziel J. agreed, laid 
down a3 follows : 

“The statement of a person, who is subsequently ac¬ 
cused of an offence, may be admissible in evidence a3 
an admission provided it is not of the nature of a confes¬ 
sion and does not coma within the excluding sections 
of the Evidence Act or is not hit by S. 162, Criminal 
P. C ” 

Mr. Sahay thinks that this ruling has got no 
application in this case, because the fard-beyan 
of Suba Chaudhury, on the basis of which the 
second first information report was instituted, 
was recorded after the statement of Ganga Chau¬ 
dhury, which was the basis of the first informa¬ 
tion report, had been recorded, though Mr. Sahay 
also observed during the course of his argument 
that investigation had not been taken up by the 
Sub Inspector before he recorded the fard-beyan 
of Suba Chaudhury. The fard-beyan of Suba 
Chaudhury in thi3 case cannot be taken to be a 
confession for the simple reason that he did not 
confess to have committed any crime, much less 
the crime of murder; his statement rather is 
entirely an exculpatory statement. The only 
question which has to be seriously considered, 
therefore, is whether the statement as made in 
this fard-beyan is hit by S. 162, Criminal P. C. 
The first paragraph of 8. 162, which is relevant 
for our present purpose, run3 as follows : 

“No statement made by any person to a police-officer 
in the course of an investigation under this chapter 
shall, if reduced into writing, be signed by the person 
making it; nor shall any such statement or any record 
thereof, whether in a police diary or otherwise, or any 
part of such statement or record, bo used for any pur¬ 
pose (save as hereinafter provided) at any inquiry or 
trial in respect of any oQence under investigation at the 
time when such statement waB made.” 

We have to consider what is meant by the words 
“in the course of.” A Division Bench of the Allaha¬ 
bad High Court in Emperor v. Aftab Mohd . 
Khan, A.I.R. (27) 1940 ALL. 291: (41 Cr. L. J. 647), 
had to consider what is meant by these words, 
and their Lordships were of the opinion that the 
words in the context of s. 162 import that the 
statement must be made as a step in a pending 
investigation to be used in that investigation, 
and that these words do not refer merely to that 
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period of time which elapses between the begin¬ 
ning and the end of the investigation. I respect¬ 
fully agree with the view taken by their 
Lordships, and I would quote the following 
passage from the judgment ot Braund J. which, 
to my mind, makes the position absolutely clear: 

“We take the view that the words ‘in the course of 
in the context of this section imp rt that the state¬ 
ment must be made as a step in a pending investigation 
to be used in that investigation. We do not think that 
the words ‘in the course of’ refer merely to that period 
of time which elapses between the beginning and the 
end of the investigation. We think that the exact 
ehudo of meaning of the words bn the course of may 
well vary according to their context. Obviously, if they 
themselves qualify a per od of time (such as ‘in the 
course of the years’) they are used to denote a span of 
time. If on the other hand, they quality a continuing 
process (such as ‘in the course of the pr 'ceedings’) they 
denote, in our view, something more than a mere 
period of time. It is a dangerous practice to take Words 
from one statute to illustrate tho meaning of words in 
another statuto but we nevertheless venture, in order to 
illustrate our meaning, to point out the words used by 
Lord Dunedin in Davison <C Co v. M'Rabb or Officer , 
1918 A. C B04 at pi321 : (SI L. J. l\ C -58) in relation 
to tho words bn the course of employment’ used in the 
Eoulish Workman's Compensation Act, 190G. He, says : 
‘In my vi« w “in the course of employment” is a 
different thing from “during tbe period of employment”. 
It connotes to my mind, tbe idea that the workman or 
servant is doing something which is part of hi3 service 
his employer or master.* ” 

Their Lordships relied on a decision of this Court 
in Emperor v. Lalji Rai, A. I. u (-23) 1936 rat. 
11 : (36 Cr. L. J. 235). This is a decission of a 
Division Bench of this Court, and in this case as 
well the view was tal on that, where a report 
about the commission of ail offence is given to 
the police at two different dates by two different 
persons, and one is earlier in point of time than 
the other, tho latter report is not a statement 
made to a police officer m the course of an in- 
vestigation but is an independent first informa¬ 
tion rt port, and, therefore, can be used in evidence 
by the prosecution. The point, therefore, seems 
to be concluded by authority, and there does not 
appear to bo any doubt that the first information 
report which was instituted on the basis of the 
statement made by Suba Chaudhury is admissi- 
ble m evidence. An investigation starts when 
tho first step towards investigation i3 taken by 
the police, and in this case it is common ground 
that investigation had not started when the Sub' 
Inspector recorded the statement of Suba Chau¬ 
dhury. It is clear from the evidence of the 
Sub-Inspector, Mr. Ahsan Imam (p. w. 14 ), 
that, before he had taken up the investigation of 
the case which had been instituted on the basis 
of the statement of Ganga Chaudhury, he had 
been informed that Suba, Kirifc and Siaearan 
had been admitted as indoor patients. As soon 
aa he received this information, he recorded the 
statement of Suba Chaudhury which is the basis 


of the second first information report. The ap¬ 
pellants want to show with the help of this 
document, that the occurrence took place not in 
the manner alleged by the prosecution but in an 
entirely different manner, and that the prosecu¬ 
tion party were the aggressors. Certainly, if the 
nad, which was found dismantled by the Sub- 
Inspector of police, belonged to the accused, and 
Ganga Chaudhury was demolishing it, and struck 
Suba Chaudhury when the latter protested 
against the demolition, and struck others when 
they came to tbe rescue of Suba Chaudhury, the 
prosecution party would be deemed to be the 
aggressors. But it is most significant that, in 
the fard-beyan of Suba Chaudhuary, there is no 
mention of an attack on Bam Narayan Chau¬ 
dhury, on whom the injury described above had 
been inflicted with a bhala—an injury which was 
bound to prove fatal, and did prove fatal. This 
is sufficient for discarding the statement made 
in the fard-beyan of Suba Chaudhury as an un¬ 
trustworthy statement. Moreover, no evidence 
was adduced by the accused in support of the 
allegations made in tbi3 fard-beyan of Suba- 
Chaudhury and as such we would not be justified 
in rejecting the prosecution version unless we 
find that the evidence adduced by the prosecu- 
tion in support of it is not fit to be relied on. 
Mr. Sahay asked us to hold that tbe accused 
had acted in the exercise of the right of private 
defence, even though there is no evidence in 
support of tbe statement made in the fard-beyan 
Suba Chaudhury, and the learned counsel 
was of the opinion that the prosecution evidence 
in thi3 case showed that the accused had acted 
in self-defence. But there cannot be any manner 
of doubt that, if the prosecution story is accepted, 
the attack on Ram Narayan, of which there is 
no mention in the fard-beyan of Suba Chaudhury, 
was absolutely an unprovoked attack, and that 
ki3 assailant, when he inflicted on him the bhala 
blow which proved fatal, did not act in the 
exercise of the right of private defence. The pro¬ 
secution case has been, and the prosecution wit¬ 
nesses have consistently stated, that, while the 
bhuskar was being constructed, Suba Chaudbuay 
came, and asked Ram Narayan not to construct 
the bhuskar there and that, when Ram Narayan 
refused to stop the construction, Suba came with 
a kudal and a bbala, and began to demolish the 
nad. Ram Narayan is said to have been attacked 
when he protested against the demolition of the 
nad. It has been argued by the learned counsel 
for the appellants that there could not be any 
dispute about the bhuskar, because it was being 
constructed by Ram Narayan in his own land, 
and that hence the witnesses cannot be deeme 
to have given a true account of the occur¬ 
rence. We are concerned in this case with twe 
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plots, namely, plots no. 5150 and 5189. Plot 
No. 5150 admittedly lies in a tauzi of which 
Bam Narayan was the sixteen annas propiretor. 
The defence asked ub to hold that the bhuskar 
was being constructed in plot no. 5150 only, 
and hence Saba could not object to its con¬ 
struction. In the absence of a scientific measure, 
ment, it is very difficult to fix the position 
of survey plot3 in homestead lands. But, for 
purposes of this case, we may assume, a3 the 
appellants asked us to assume, that the bhuskar 
was being constructed only in plot no. 5150. The 
question is whether this circumstance alone is 
sufficient to lead us to reject the testimony of 
the eye-witnesses that, when Suba first came, 
he objected to the construction of the bhuskar. 
In my opinion, there is no good ground for reject¬ 
ing the prosecution case that, when Suba first 
came to the 9pot, he objected to the construction 
of the bhuskar, and, if this part of the prosecu¬ 
tion story is accepted, it is Suba who would be 
in the position of an aggressor. When the Sub- 
Inspector visited the spot, he did see a bhuskar 
there, and he also found five holes on the gruund 
round the bhuskar. From the evidence ot the 
witnesses, it appears that, though the construe, 
tion of the bhuskar was complete, it could not 
be fixed at the place which had been kept ready 
for it, and it would be a legitimate inference 
that the slight work that had to be done with 
regard to the bhuskar could not be done because 
of some obstruction. Thus, the evidence of the 
prosecution that Suba raised objection to the 
construction of the bhuskar stands strongly sup¬ 
ported by the circumstances and the probabili¬ 
ties. If the trouble had started in the manner 
alleged by the prosecution, then the defence can¬ 
not gain much by stressing the fact that the 
prosecution have not been able to show that the 
place where the demolished nad stood belonged 
to them. The demolished nad was in plot 
No. 6189, regarding which the deceased Ram 
Narayan had obtained a deed of exchange and 
a deed of sale from one Ram Jugal Chaudhury 
who held one-third share in the tauzi in which 
this plot lies. There is no clear evidence of the 
fact that plot No. 5139 had been allotted to the 
patti of Ram Jugal under a regular partition. 
But it is not improbable that, for convenience 
of possession, the cosharer 3 might have been in 
separate possession of specific portions of lands. 
Certainly, Ram Jugal, the predecessor of Ram 
Narayan, had an interest in plot No. 6139, the 
only question being whether he had exclusive 
possession over this plot. The defence cannot 
put their case with regard to plot No. 5139 higher 
than this that both Suba and Ram Jugal as 
•osharor proprietors had interest in this plot, 
and, if both had interest in this plot, the next 


question which arises is to whom the nad which 
was demolished on the day of occurrence be¬ 
longed. In my opinion, there is convincing evi¬ 
dence in this case to show that the nad belonged 
to Ram Narayan. The evidence of the two 
ebaukidars in this connection appears to me to 
be quite impressive, and it finds support from 
the evidence of the Sub-Inspector. When the 
Sub-Inspector visited the spot, he found one nad 
in a tatti shed adjoining the eastern wall of 
Suba Chaudhury. The defence cannot contend, 
and have not contended, that this nad did not 
belong to Suba Chaudhury and, therefore, it i3 
very improbable that the other nad which was 
demolished on the day of occurrence would be¬ 
long to Suba Chaudhury. A3 the learned Sessions 
Judge has pointed out, it was never disputed 
that Suba Chaudhury had only one bullock and 
a pari, and. for one bulJock and one pari, a nad 
and guar, which also existed on the spot, were 
quite sufficient. The learned counsel has argued 
that the demolished nad is very close to the 
house of Suba Chaudhury. But we find from the 
sketch map that it is also very near the verandah 
of the deceased. In view of the fact that there 
was a nad in a tatti shed adjoining the eastern 
wall of Suba Chaudhury, I do not think there 
is any substance in the contention of the accused 
that the demolished nad was also his property. 
It may be noted in this connection that the evi¬ 
dence shows that the w’ell in the sahan land there 
had been sunk by Ram Jugal Chaudhury, the 
predecessor of Rara Narayan. The defence never 
seriously challenged the evidence to the effect 
that this well bad been sunk by Ram Jugal 
Chaudhury, and this fact also lends support to 
the contention of the prosecution that Ram 
Jugal was in separate possession of a portion of 
the sahan land. To Ganga Chaudhury (p. W. l). 
it was suggested that he was never in possession 
of more than 9 dburs of plot no. 6139. If it is 
admitted that Ram Jugal or Ram Narayan was 
in separate possession of 9 dhurs of land, then 
the case of the prosecution that, by virtue of a 
private arrangement, Ram Jugal was in separate 
possession of a portion of the sahan land gets 
establisded. I am afraid the suggestion that has 
be*-n made to P. W. 1 , Ganga Chaudhury, un¬ 
mistakably goes to show that Ram Jugal and 
the transferee from him, namely, Ram Narayan, 
were in separate possession of a portion of plot 
No. 5139. I have, therefore, no hesitation in re¬ 
jecting the contention of tho appellants that they 
had acted in the exercise of a right of private 
defence. The story as told by the prosecution 
witnesses appears to be quite probable and the 
evidence with regard to the manner in which 
the trouble started and with regard to the 
assault by Suba Chaudhury on the deceased doas 
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not appear to be at all suspicious. There was no 
justification for the attack which was made by 
Suba Chaudhury on the deceased, and, as al¬ 
ready pointed out, it was absolutely an unprovo- 
ked attack. Mr. Gopal Prasad, who argued for the 
appellants on the second day, did not seriously 
challenge the prosecution evidence that it was 
Suba who inflicted on the deceased the injury 
which proved fatal. He, however, asked us to 
hold that the offence would be an offence under 
S. 301, Penal Code, and he further asked us to 
reduce the sentence. I have already said that 
the question of the exercise of the right of pri¬ 
vate defence does not arise in this case, and, in this 
fact, I do not find any extenuating circum¬ 
stance so far as the charge under s. 302 against 
Suba is concerned. It is simply lucky that he 
has escaped the extreme penatly of law. The 
appeal of Suba Chaudhury must, therefore, be 
dismissed. 

[8] I agree with the learned counsel that the 
conviction of the other appellants in this case 
wa3 not justified. The common object mention¬ 
ed in the charge is “to assault Ram Narayan 
Chaudhury”. But even in the first information 
report, it was stated that, after the accused Suba 
Chaudhury had dealt a bhala blow on the chest 
of Ram Narayan, the other accused persons 
arrived there from the court-yard of Suba Chau¬ 
dhury, and dealt lathi blows on Ram Narayan. 
The statement in the first information report 
clearly indicates that the other appellants were 
not present at the scene of occurrence w T hen 
Ram Narayan was assaulted by Suba. The pro¬ 
secution witnesses also appear to have clearly 
stated in the committing Court that the other 
accused came to the place of occurrence after 
Suba had assaulted Ram Narayan. As for 
example, Ganga himself stated before the com¬ 
mitting Court that, after his father fell down as 
a result of the assault on him by Suba Chau¬ 
dhury, the other seven accused persons, who 
were in the court yard of Suba Chaudhury to 
help Suba Chaudhary came to the scene it can¬ 
not, therefore, be held with certainty that the 
common object of all these accused persons was 
to assault Ram Narayan Chaudhury. The charges 
under ss. 147 and 148 against the other appel¬ 
lants cannot, therefore, be deemed to have been 
established. They cannot also be convicted under 
Ss. 326/149. when it is not established that their 
common object was to assault the deceased Ram 
jNarayan Chaudhury. 

[9] The appeal of Suba Chaudhury is 
dismissed. The appeal of all the remaining appel¬ 
lants, Siasaran Chaudhury, Rameshwar Chau¬ 
dhury, Kirit Narayan Chaudhury and Babu 
Narayan Chaudhury, is allowed, and their con¬ 
victions and sentences are set aside. These four 


appellants are acquitted and discharged from 
the bail. 

Ramaswami J—I agree. 

K.s. Order accordingly . 

A. I. R. (37) 1950 Patna 48 [G.N. 18.] 
Imam and Ramaswami JJ. 

Ramchander Singh and others — Appel¬ 
lants v. Munshi Mian — Respondent. 

A. F. A. D. No. 470 of 1947, Decided on 5th May 
1949, from decieion of Sub-Judge, Gaya, D/- 19th 
December 1946. 

(a) Provincial Small Cause Courts Act (1887), 
Sch. 2, Art. 15 — Suit to enforce award is not one 
for specific performance. 

A suit to enforce an award, namely, for recovery of 
money payable under an award is not a suit for specific 
performance of a contract and hence is cognizable by a 
Small Cause Court. [Para 2] 

(b) Arbitration Act (1940), S. 32 — Suit to en¬ 
force award — Existence and validity of award 
challenged by defendant — Suit is barred. 

The Act of 1940 was intended to and did alter the 
law, and one of the main objects of the Act was to 
provide that claims to set aside arbitration awards or 
challenge arbitration agreements should be made by 
application to Court and decided on affidavits or on 
other evidence if deemed expedient by the Court and 
not by means of a suit. Where iu a suit to recover a 
sum of money alleged to be due under an award the 
defendant challenges the existence and also the vali- 
ditv of the award, the suit would be barred under 
S. 32. [Para 7] 

Editorial Note —It is submitted that the question 
whether S. 32 bars the suit must be determined on the 
basis of the plaint aud not on the pleas in the written 
statement. But a suit to enforce an award is clearly 
one for a decision on the existence and validity of an 
award irrespective of the pleas that may be taken in 
the written statement and as such the suit will be 
barred under S. 32. 

Lahshman Saran Sinha and Lalnarain Sinha 

— for Appellants. 

Kazi Nazrul Hasan and L. M. Ghose — 

— for Respondent. 

Ramaswami J _In the suit which is the sub¬ 

ject of this appeal the plaintiff alleged that be 
had advanced Rs. 230 to the defendants on the 
basis of an unregistered ijara, that he obtained 
possession of the land mortgaged but on a subse¬ 
quent date the defendants looted the paddy 
crops which he had grown. The parties referred 
the matter to arbitrators who made an award. 
The plaintiff claimed that according to the 
award he wa3 entitled to recover a sum of 
Rs. 280 with interest from the defendants. The 
ground of defence was that there was no refer¬ 
ence to arbitration and no award was made by 
the alleged arbitrators. The defendants alleged 
that the award even if made was fraudulent and 
collusive and in any case could not be enforced 
since there was an agreement to stifle prosecu- 
tion and the consideration was illegal. The 
learned Munsif accepted the defence case and 
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dismissed the suit. But in appeal the learned 
Subordinate Judge held that there was no agree¬ 
ment to stifle prosecution and the plaintiff was 
entitled to enforce the award. The learned 
Subordinate Judge accordingly pronounced de¬ 
cree in favour of the plaintiff. 

Ci] Oh behalf of the respondent, a preliminary 
objection was raised that this suit was of the 
nature cognizable by Small Cause Court and no 
second appeal was competent under S. 102 , Civil 
P.O. Learned advocate made reference to Mizaji 
LaZv. Parta.bJKunv)ar % 42 all 169: (a.I.r.(6) 

1919 ALL. 12, in which the plaintiff had sued 
to recover money due under the terms of a pri¬ 
vate award. The suit was tried by a Munsif 
having Small Cause Court jurisdiction and a 
decree was passed in favour of the plaintiff. 
The defendants appealed in revision to the High 
Court under 8. 26 upon the ground that the suit 
was not one cognizable by Small Cause Court. 
Xjindeay J. held that Art. 24 of the second sche¬ 
dule was not applicable and a suit to recover 
money payable by the terms of the private 
award was not a suit which was excepted from 
the jurisdiction of Small Cause Court. For the 
appellants reliance was plaoed upon Kunja 
Behary v. Oosto Behary , 22 0 . W. N. 66 : (a. i r. 
<5) 1918 Cal. 899), in which the learned Judges 
considered that a suit to enforce an award was 
in essence a suit for epecifie performance of a 
contract and was excluded from cognizance of a 
Small Cause Court under Art. 16. But the other 
High Courts have held that a suit to enforce an 
award, namely, for recovery of money payable 
under an award was not a suit for specifio per- 
formance of a contract and hence was cogniza- 
ble by a Small Cause Court (Mt Erachshaw v. 
Ditibat, 46 Bom 318: (A.I B . (8) 1921 Bom. 399), 
Mg. Ni v. Mg. Aung Ba, 4 Rang. 327 : (a.i r. 
(13) 1926 Rang 198) and Simson y. McMasler, 
13 Mad. 3)4). In my opinion, the correct rule is 
stated in this catena of authorities. The Cal¬ 
cutta decision may, however, be explained on 
the special facts of that case. For, in that case 

Iw^ rned - Ju<lge3 had held in the Amative 

that the suit mutt fail upon the ground that the 
awaid which the plaintiff sought to enforce could 
not be enforced as a whole in a Small Cause 

h!« Ur Jrol r lnv ° lved the partition of immova- 

ble properties. In the present case, I am of 
opinion that the suit insiituted by the plaintiff 

Lai. r P r l Art ' 16 or Ar »*: ‘hat the 

Small Cause Court had jurisdiction to try if 

St “. SET a ”“” d “ “• c ”' ; 

[3] At the request of the appellants we pro. 
(teeded tc treat second appeal as an application 
in revision under s. 116, Civil P C 1 
1950 P/7 & 8 
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UJ The main argument addressed on their 

behalf was that under s. 32, Arbitration Act, the 

learned Munsif bad no jurisdiction to entertain 
the suit. 

[5] Section 14 (l), Arbitration Aot, states that 
when the arbitrators have made their award, 
they shall sign it and give notice of the fact in 
writing to the parties. Sub-section ( 2 ) requires 
that the arbitrators shall, at the request of a 
party cause the award to be filed in Court, and 
when this is done, the Court shall give notice of 
its filing to the parties. Sections 15 and 16 em¬ 
power the Court to modify the award or to 
remit it to the arbitrators for further considera¬ 
tion. Section 17 enacts that when the Court sees 
no cause to remit the award for re-consideration, 
it shall, after the time for making an application 
to set it aside has expired, or when such an 
application has been made and refused, proceed 
to pronounce judgment according the award, 

and upon the judgment so pronounced a decree 
shall follow. 

[6] Sections 31 and 32 of the Aot are also 
relevant. Section 31 reads: 

“(1) Subject to the provisions of this Act, an award 
may be filed in any Court having jurisdiction in the 
mattc-r to which the reference relates. 

(2) Notwithstanding anything contained in any other 
law for the time being in force and save as otherwise 
provided in this Act. all questions regarding the vali¬ 
dity, effect or existence of an award or an arbitration 
agreement between the parties to the agreement or per¬ 
sons claiming under them shall be decided by the Court 
lu which the award under the agreement has been, or 
may be, filed and by no other Court. 

(3) All applications regarding the conduct of arbitra¬ 
tion proceedings or otherwise arising out of such pro¬ 
ceedings shall be made to the Court where the award 
has beeD, or may be, filed, and to no other Court 

fv,- a 4 A N f° tW, - h9tanding an y lhin S contained eleewhere in 

this Act or in any other law for the time being in force 
whore in any reference any application under this Act 
ha^, been made In a Court competent to entertain it 
that Court alone shall have jurisdiction over the arbi¬ 
tration proceedings and all subsequent applications 
arising out of that reference and the arbitration pro- 

Ccmrfc 1 ** 8 Sha ^ made ln that C ° Urt and in no otlher 

Section 32 enacts: 

“Notwithstanding any law for the time being in force 
no suit shall he on any ground whatsoever for a deci¬ 
sion upon the existence, effeot or validity of an 
arbitration agreement or award, nor shall any arbitra¬ 
tion agreement or award be set aside, amended, modified 

or in any way affected otherwise than as provided in 
tills Act. 

[7] Learned advocate for the respondent 
made reference to Kirkwood v. Mauna Sin 

30 C. W. N 529 : (A. I. R. ( 12 ) i 925 P . c 216 ), ip 

support of his contention that a suit to set aside 
an award was maintainable under 8. so, Specifio 
Re ief Act. In E. D. Sassoon £ Co. v. Ram- 
dutt Ramkissen, to cal. x : (a. i. r. ( 9 ) i 922 P 

0. 374), tha Judicial Committee held mat a suit 
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lay to set aside an award on the ground that 
an arbitrator bad acted wholly without jurisdic- 
tion. But these decisions were based on the law 7 
existing prior to the passing of the Arbitration 
Act of 1940. Section 30, Specific Belief Act mere¬ 
ly states that the provisions of chap, li as to 
contracts shall mutatis mutandis apply to 
awards and to directions in a will or codicil to 
execute a particular settlement. It is manifest 
that this section cannot override s. 32, Arbitra¬ 
tion Act, 1940, which applies “notwithstanding 
any law 7 for the time being in force.” The gov¬ 
erning section is s. 32, Arbitration Act. The 
Act of 1940 was intended to and did alter the 
law, and one of the main objects of the Act was 
to provide that claims to set aside arbitration 
awards or challenge arbitration agreement 
should be made by application to Court and 
decided on affidavits or on other evidence if 
deemed expedient by the Court and not by- 
means of a suit. In the present suit, the question 
at issue clearly relates to existence and validity 
of the award made by the arbitrators. In Paras. 

8 and 17 of the written statement the defendants 
specilically asserted that they had never referred 
the alleged matter in dispute to any arbitrators 
and that no award was made. The defendants 
maintained that even if the award wa3 genuine 
the plaintiff was not entitled to enforce the 
award since it was illegal, invalid and inopera¬ 
tive. Upon these pleadings, it is manifest that the 
suit raised the question as to the existence and 
validity of the aw r ard and such a suit is express¬ 
ly prohibited by S. 32, Arbitration Act. The 
construction I have adopted is supported by 
three decisions: Moolchand Jotliajee v. Rashid 
J am shed Sons & Co., A.I.R. (33) 1946 Mad. 346 : 
(I. L. R. (1946) Mad. 840) ; Deokinandan v. Ba- 
santlal , 45 c. W. N. S81 : (a. I. R. (28) 1941 Cal. 
627) and Ratanji VirpaJ <ft Co. v. Dhirajlal 
MamlaU I L.R. (1942) Bom. 452 : ( a. i. r. (29) 
1942 Bom. 101). In the last case it was held that 
under the Arbitration Act, 1940, till the award 
had been filed in Court it was not competent 
to a party to an arbitration to file a petition to 
set aside the award. Chagla J. states : 

“Further under the present Act no proceedings can 
be taken on the award till alter it has been filed, and 
I fail to see bow a party can possibly be prejudiced by 
the existence of an award which has not been filed in 
Court. l T nder the old Arbitration Act it was competent 
to a party who obtained an award without filing it to 
tile a suit thereon. Further, the award became enforce¬ 
able as a decree as soon as it was filed. But under the 
present Act all proceedings with regard to the arbitra¬ 
tion agreement or the award have to be taken as pro¬ 
vided by the Act and before the tribunal indicated by 
the Act. Section 32 specifically provides that no suit 
shall lie on any ground whatsoever for a decision upon 
the existence, effect or validity of an arbitration agree¬ 
ment or award, nor shall any arbitration agree¬ 
ment or award be set aside, amended, modified or in 


any way affected otherwise than as provided in the- 

said Act, and under S. 17 of the Act, the Court has to 

pronounce judgment according to the award aDd a 

decree follows. It is only this decree that can be exe¬ 
cuted.” 


ifc is manifest that in view of the bar imposed! 
by S. 32, Arbitration Act the Munsif had no* 
jurisdiction to entertain the suit. 

[8] Accordingly, I would allow this applica¬ 
tion and set aside the decree of the lower appel¬ 
late Court. The applicants are entitled to their 
costs. Hearing fee two gold mohurs. 

[9] Imam J. — I agree to the order proposed. 
Speaking for myself, it is immaterial whether a 
second appeal lies or a civil revision in this case, 
having regard to the fact that in any event the 
suit was barred and could not be heard by a 
Court whether of Small Causes or a civil Court* 
under the provisions of the Arbitration Act, 1940, 

S.A.R. Application allowed. 
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FULL BENCH 

Agarwala C. J., Meredith and 

Bamaswami J J. 

Kishori Lai Potdar — Plaintiff — Appel¬ 
lant v. Dehi Prasad Kejriwal and another — 
Defendants — Respondents. 

A. F. O. D. No. 201 of 1948, Decided on 29th Octo¬ 
ber 1949, from deoision of Addl. Dist. Judge, Rhagal- 
pur, D/- 8th April 1948. 

(a) Patna High Court Rules, Chap. 5, R. 3 — Re¬ 
ference to Full Bench— Mixed question of law and 
fact cannot be referred. 

Rule 3 confines a reference to a Full Bench, in the 
case of an appeal from an original decree or order, to 
questions of law. To add to the questions of law referred 
the phrase “in the circumstances of this case” is to 
suggest that the Full Bench take iEto consideration the 
facts cf the case It is not competent for the Division 
Bench to refer a mixed question of law and faot to the 
Full Bench [Para2] 

(b) Houses and Rents — Bihar Buildings (Lease, 
Rent and Eviction) Control Act (III [3] of 1947), 
S. 1 (3) — Amending Ordinance (VI [6] of 1949), 
Ss. 2 and 3 — Section 1 (3) of Act is intra vires the 
Provincial Legislature (Per Full Bench ; Meredith J. 
contra) — Section 2 of the amending Ordinance 
is intra vires — Section 3 of amending Ordinance is 
ultra vires (Per Meredith J.)— Government of India 
Act (1935), S. 88. 

Held (Per Full Bench . Meredith J. contra) — That 
the Bibar Buildings (Lease, Rent and Eviction) Control 
Act, 1947, has been validly enacted, that S. 1 (3) of the 
Act is not ultra vires and that the Ordinance VI [6] of 
1949 has validily amended S 1, sub-s. (3) with retro¬ 
spective effect. [Para 94] 

Section 1 (3) of the Act is not illegal and ultra vires 
on the ground that it is an improper delegation of 
legislative power to the executive Government. 

[Para 86] 

The section has merely vested executive discretion 
regarding the application of law to a situation already 
in existence The duration of the Act as also the area. 
over which it is to operate has been left to the discre¬ 
tion of the Provincial Government. Such a delegation 
is permissible and is not in conflict with aDy constitu 



1950 


Kishobi Lal v. Debi Pbasad (FB) (Agarwala C. J,) 


tional principle: A. I. R. (36) 1949 F. C. 176, Listing.-, 
Case law referred . [Para 78] 

Per Agarwala C. J\— Even if S. 1 (S) is ultra vires, 
S. 1 (3) is severable from the rest of the Act, and con¬ 
sequently, in the absence of any valid power to curtail 
its operation, it would remain in force indefinitely. 

_ , [Para 20] 

Per Meredith J. -Section 1 (3) is ultra vires the 
Provincial Legislature: A. I. R. (36) 1949 F. C. 175, 
Bel. on.; Case law referred . [Para 49]’ 

But as the provision is severable, its excision does 
not involve the destruction of the entire Aot. Therefore, 
the Act itself apart from S. 1 (3) is a valid Act and in 

[Para 50] 

Per Full Bench.— -The Bibar Ordinance VI [6] of 1949, 
issued in exercise of the power conferred by S. 88 (1)’ 
Government of India Act, 1935, which Ordinance 
amends S. 1 (3) of the Act retrospectively so as to limit 
its operation to a period of 5 years certain, is also intra 
vires'. A. I. R. (32) 1945 F. C. 48; A. I. R. (36) 1949 
Cal. 1 (F. B.) and A. I. R. (28) 1941 F. C 16, Bel. on. 

_ _ [Paras 17, 52, 88 and 89] 

Per Meredith J —Seotion 3 of the Amending Ordi¬ 
nance is clearly ultra vires. But it is clearly severable 
and does not affect the valid’ty of S. 2. [Para 54] 

(c) Houses and Rents — Bihar Buildings (Lease 
Rent and Eviction) Control Act (III [3] of 1947)* 
Ss. 2 and 11 — Definition of tenant is not retro¬ 
spective (Per Full Bench). 

Per Full Bench. — The definition of the word 
tenant” in the Bihar Act (III [3] of 1947) or the 
Bihar Ordinance II [2] of 1946 which it replaced is 
not retrospective in its operation. ’ 

„ Jir> [Paras 19, 97 and 103] 

(d) Houses and Rents _ Bihar Buildings (Lease 
Rent and Eviction) Control Act (III T31 of 19471 ’ 
S. 11 —Civil Court — Jurisdiction — Civil Courts 

have no jurisdiction to decree possession _ Civil 

P. C. (1908), S. 9. 

Per Agarwala C. Jand Ramaswami J.— The Civil 
Courts have no jurisdiction in view of the provisions of 
d. il to make a decree for possession. 

t> nr r « [Paras 21, 103] 

Per Meredtth J. - Seotion 11, subs. (2) bars any 

?aaV°w h ?. ? 6 ° tme ? t ° £ , a tonant after 15 ‘h March 
1947, but it does not and cannot bar a suit based on 

trespass. If the defendants are able to show that they 

are not trespassers but tenants of some sort, then 

c early the suit will fail. But that will be because the 

plaintiff has failed to establish his allegations, and not 

because thf Court has no jurisdiction. [Para 59] 

(e) Precedents — Obiter dicta — Decision based 
on two grounds — Decision upon one ground is 
not obiter because decision upon other is itself 

sutlicient. (Per Meredith J.) ltSeH 

Per Meredith J : — When n Court bases its decision 
upon a point which it has to decide, upon two sepa 

™* e £I°.'?, nd8 ' 14 oa " no ‘ bo said that the decision upon 
one of those grounds is obiter merely because the deci¬ 
sion upon the other ground would be itself sufficient. 

A M n °i t ^ li0n: (’ 46 ' Man ) Interpretation 0 / Statutes' 

JN« 14. 1 

(f) Precedents -Federal Court-Principle in clear 
terms laid down by Federal Court 

be followed, though obiter Court - Prlnc ‘P'« must 

Per Meredith J Where the Federal Court has 
laid down a prinoiple In clear terms, it is for all tho 
subordinate Courts to follow it although observations 
are obiter, 3 he Federal Court has taken over the 
functions of the Privy Council. It is the highest Court 
now existing for India even though the new ConBtitu- 
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tion has not come into force. It is of the utmost im¬ 
portance at this stage of constitutional development in 
India, when tha foundations are actually being laid for 
the future sound development of tho judiciary, that a 
tradition should become established of treating the 
pronouncements of the Federal Court with the utmost 
respect, so that it may successfully step into the shoes 
of the Privy Council. [ Para 35 j 

Annotation: (’46-Man.) Interpretation of Statutes, 
N. 14. 1 

(g) Precedents—Interpretation of Privy Council 
decision by Federal Court— Interpretation is bind¬ 
ing on High Courts. 

When the Federal Court places an interpretation 
upon Privy Council decisions after considering them 
the High Courts should accept that interpretation as 
binding upon them whether it appeals to their reason 

0E not - # [Para 49] 

Annotation: (’46-Man.) Interpretation of Statutes 
N. 14. 

(h) Interpretation of Statutes — Invalid portion 
severable from valid portion — Valid portion may 
be upheld if different law is not created. 

If when the unconstitutional portion is struck out 
that which remains is complete in itself and capable of 
being executed in accordance with the apparent Wg- 
lative Intent, wholly independent of that which was 
rejected, it must bo sustained. In other words the 
Court may uphold the valid portion if it is severable 
from invalid portion and if thereby a different law is 
not created: 29 Com. L. R. 357, Bel. on. [Para 93] 

Annotation: (’46-Man.) Interpretation of Statutes, 

N. 2. 

(i) Interpretation of Statutes — Retrospective 
operation — Not to be given unless such construc¬ 
tion appears clearly. 

No statute shall be construed to have retrospective 
operation unless such a construction appears very clo- 
arly in the terms of the statute or arises by necessary 
and distinct implication: Case law relied on. [Para 26] 

Annotation: (’46-Man.) Interpretation of Statute^ 

N. 4. ’ 

Sarjoo Prasad, U . N. Sinha, B . P. Katriar and 
Bramhadeo Naram— for Appellant. 

S. C. Misra , Baidyanath Prasad No. II. B. C. De 
ana Lahshtni Narain Sinha —for Respondents. 

Advocate-General and S. C. Chakravarly 

— for Province of Bihar. 

Agarwala C. J. — This appeal is by the 
plaintiff, and arises out of a suit to eject the 
defendants, who are members of a joint Hindu 
family, from a house belonging to the plaintiff. 
The shop was let to the defendants at a monthly 
rental of rs. 45 by a registered lease dated 
19fch December 1939. The lease was for a period 
of three years beginning from the date on which 
the lessees should take possession of the premises 
There was, however, a provision that the defen¬ 
dants should be entitled to three months’ notice 
if they should be required to quit. The lessees’ 
occupation of the premises began on 23rd 
November 1940. On 9th November 1943, plaintiff 
served pn them a notice stating, “I give you 3 
months notice to quit the premises,” calling 
upon them, “kindly to vacate the same on the 
receipt of this notice.” The Iess«s not having 
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complied with the notice the plaintiff applied to 
the House-rent Control Officer to eject them, and 
an order for eviction was made on 17th January 
1945 and was later confirmed by the Commis¬ 
sioner on appeal, who, however, gave the lessees 
three months’ time to vacate the premises. The 
lessees, however, remained in occupation of the 
premises and instituted title Suit No. 52 of 1945, 
in the Court of the Munsif of Bhagalpur for a 
decision that the eviction order wa3 ultra vires 
the House-rent Control Officer on the ground 
that the House rent Control Order applied only 
to monthly tenancies. This contention was 
accepted by the Munsif, and the suit was decre. 
ed on the ground that the lessees were not 
monthly tenants. An appeal preferred by the 
lessor was dismissed. The latter then served on 
the lessees a notice dated 14th December 1946, 
calling upon them “fco vacate the said holding at 
once.” A further notice calling upon them "to 
quit the house at once” was served on 14th 
December 1946. These notices not having been 
complied with, the lessor instituted the suit out 
of which this appeal has arisen praying for a 
decision that the defendants are trespassers and 
for a decree directing them to deliver the 
premises to the plaintiff. The suit was dismissed 
by the Additional District Judge of Bhagalpur. 
An appeal by the plaintiff came before Sinha 
and Mababir Prasad JJ. who made the follow¬ 
ing order: 

“The main question in controversy between the par¬ 
ties is the application of certain provisions of the Bihar 
Buildings (Lease, Rent aDd Eviction) Control Act, 1947, 
(Bihar Act III [3] of 1947). On this question, the de¬ 
cision of a Division Bench of this Court, consisting of 
Manohar Lal) and Imiro JJ. dated sometime in Novem¬ 
ber 1947, Shive^hivar v. Parmeshuar , 27 Pat. 1 : 
(A, I. R. (36) 1949 Pat 355) is entirely in favour of 
the appellant; whereas a later decision of another Divi¬ 
sion Bench of this Court consisting of Imam and 
Narayan JJ., Sant Kuer v. Ganesh, A. I. R. (36) 1949 
Pat. 137 : (27 Pat. 695), seemp to favour the respon¬ 
dents’ contention. There is thus a conflict of decisions 
on the main question in controversy between the par¬ 
ties, and it is desirable that this conflict should be 
resolved as early as possible. Another very Important 
question has been raised by Mr. Das on behalf of the 
appellant, namely, whether the reoent decision of tho 
Federal Court in the case of Jatindra Nath v. Pro¬ 
vince of Bihar , A. I. R. (36) 1949 F. 0. 175 : (50 
Cr. L. J. 897), does not render the'Act aforesaid ultra 
vires. This is a question of far-reaching importance to 
people of this Province, and must also be resolved as 
early as possible. As the questions referred to above 
arise in a first appeal, we formulate the following two 
questions for decision by a larger Bench : 

(1) Whether the definition of ‘tenant’ appearing in 
the Bihar Buildings (Lease Rent and Eviction) 
Control Act, 1947 (Bihar Act, III [3] of 1947), or the 
Bihar Ordinance II [2] of 1946, which it replaced is 
retrospective in its operation, and protects the defen¬ 
dants in the circumstances of this ca^e and 

(2) Whether the annual extension of the Act afore¬ 
said by the Provincial Government is ultra vires of 
the Legislature. 


Another question suggested by Mr. De on behalf of 
the respondents may also be conveniently referred to 
the same Bench for an authoritative decision: ‘Whether 
the Civil Courts have jurisdiction, in view of the pro¬ 
visions of S. 11 of the Act aforesaid, to make a decree 
for possession.’ 

As this litigation between the parties haB been a 
protracted one, it is desirable, in the Interests of justice, 
that these questions should be decided as early as 
possible. 

As one of the questions referred to the Full Benoh 
is a question of constitutional importance bearing upon 
the construction of the Government of India Act, 1935, 
it is desirable that the learned Advocato General 
should be asked to represent the views of tho Provin¬ 
cial Government. 

Let the matter be placed before the Hon’ble the 
Chief Justice.” 

[2] Before considering these questions I pro¬ 
pose to refer to the rule under which this re¬ 
ference has been made. -It is R. 3 of chap. 5 of 
the Rules of this Court. That rule is as follows: 

“If the case is an appeal from an original decree or 
order, the question of law shall alone be referred, and 
the Full Bench shall return the case with an expression 
of its opinion upon the points of law for final adjudica¬ 
tion by the Division Benoh which referred it, and in 
case of necessity in consequence of the absence of any 
or either of the referring Judges, for the ultimate deci¬ 
sion of another Division Bench.” 


This rule, therefore, confines a reference to a 
Pull Bench, in the case of an appeal from an 
original decree or order, to questions of law. 
Questions of fact may not be referred to a Full 
Bench. To add to the questions of law referred 
the phrase “in the circumstances of thi3 case”, 
as has been done in the case of the first question 
referred to us, is to suggest that the Full Bench 
take into consideration the facts of the case. It 
i3 for the Division Bench which makes the refer¬ 
ence to find the facts, and for my part, I should 
have considered it desirable to find the facts 
before formulating tho question or questions of 
law which arise from them. I propose, therefore, 
to treat the first question purely as a question of 
law, and to ignore the words ‘ in the circumstan¬ 
ces of this case.” 


[3] The House-rent Control Order of 1942, 
which wa3 issued in exercise of powers conferred 
by R. 81, Defence of India Rules, was replaced 
on 1st October 1946, by the Bihar Buildings 
(Lease, Rent and Eviction Control) Ordinance 
(II of 1946), which was made in exercise of 
powers conferred by s. 88 (l), Government 

of India Act, 1935. This was replaced on 
15th March 1947, by the Bihar Buildings (Lease, 
Rent and Eviction) Control Act (Hi of 1947). 
The Act is in pari materia with the Ordinance. 
Section ll (l) of the Act provides that : 


“Notwithstanding anything contained in any agree- 
snt or law to the contrary and subject to the provi- 
ns of S. 12, where a tenant is in possession of any 
ilding, he shall not to be liable to be evicted tbere- 
m, whether in execution of a decree or other^vue, 
:ept for some specified reasons.” 
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Sub.section (2) provides, 

“A. landlord who seeks to eviot his tenant under sub- 
seotion (1) shall apply to the Controller for a direction 
in that behalf.** 

The remainder of the sub. section prescribes the 
procedure to be followed by the Controller in 
dealing with such an application. If this section 
governs the present case, it follows that the 
plaintiff is not entitled to eject the defendants 
in execution of a decree, and that the procedure 
that he should follow in order to evict the defen¬ 
dants is an application under eub-s. (2) of S. 11. 
On behalf of the plaintiff, however, it is conten¬ 
ded that this Aot was entirely ultra vires the 
Provincial Government. This contention is 
founded on sub-s. (3) of S. 1, which declares that 
the Act shall remain in force for such period as 
the Provincial Government may, by notifica¬ 
tion fix, provided that the Provincial Govern¬ 
ment may, from time to time, by notification, 
extend Buch period. By notification No. 6208, 
dated I5fcb March 1947, the Provincial Govern¬ 
ment fixed one year as the period for which 
the Act should remain in force. By notification 
No. 5641, dated let March 1948, the period 
was extended for a further year, and by Notifi¬ 
cation No. 7804, dated 7th March 1949, for 
a still further period of one year. Sub-s. (3) was 
repealed by the Bibar Buildings (Lease, Rent 
and Eviotion) Control (Amending and Validat¬ 
ing) Ordinance, 1949, and in its place was substi- 
tuted the following : 11 (3) It shall remain in 
force for five years . . . . ” The contention on 
behalf of the plaintiff,appellant is that by 
sub-s. (3) of s. 1 of the Act of 1947, the Provin¬ 
cial Legislature delegated legislative powers to 
the Provincial Government, and that the result 
of this is that the entire Act is ultra vires , 
and, accordingly, that the amendment attempted 
by the Ordinance of 1949 had nothing to operate 
upon. In short, the appellant’s contention is 
that the Legislature did not itself fix the period 
for which the Act was to remain in operation, 
but left it to tbe Provincial Government, and 
this amounted to a delegation of its legislative 
functions. Prima facie , the contention is a sur- 
prising one. But for sub-s. (3) the Act w T ould be 
an Act of indefinite duration which came into 
force on the date on which assent to it was pub- 
lished in the official gazette. Sub-secfcion (3) of 
S. 1, conferred on the Provincial Government 
the power to curtail the period of its duration, 
and the proviso to that sub-section empowered 
the Provincial Government to extend the period 
of duration after having curtailed it by notifi¬ 
cation. It is a common feature of legislative Acts 
in this country for it to be provided in a statute 
that the statute shall come into operation as from 
a date to be fixed by the Provincial Government. 


In such cases, the Provincial Government 
should never fix a date for the statute to come 
into operation; it would remain ajdead letter. The 
mere fact that the Legislature empowers the 
Provincial Government to fix the date from 
which an Act is to come into operation has. so far 
as I am aware, never been urged as a ground for 
holding that the Legislature had delegated its 
functions to the Provincial Government. The pre¬ 
sent i3 the converse case. The Act of 1947 came into 
operation without any act of the Provincial Gov¬ 
ernment, and, if the Provincial Government had 
not, by notification, ‘fixed the period during 
which it was to remain in force, it would have 
remained in operation indefinitely. 

[4] It has, however, been sought to make a 
distinction between a case in which the Legisla¬ 
ture confers upon the Provincial Government 
the power to decide that an Act shall come into 
operation and a case in which the power is con- 
ferred on the Provincial Government to decide 
how long an Act shall remain in operation. The 
distinction is a fine one. In the case of The 
Queen v. Burah, 5 I. A. 178 : (4 cal. 172 P. 0.), 
the Legislature (in that case the Governor-Gene¬ 
ral in Council) enacted legislation for the remo¬ 
val of a particular area from the jurisdiction of 
the ordinary Courts and Officers and to place it 
under the new Courts and Officers to be appoin¬ 
ted by and responsible to the Lieutenant Gover¬ 
nor of Bengal. It was left to the Lieutenant 
Governor to decide at what time the change 
should take place. He was also empowered, by 
public notification, to apply to the area in ques¬ 
tion any law or part of a law which was already 
in force in other territories subject to his 
Government, or which might, from time to time 
be brought into force in those territories by pro¬ 
per legislative authorities. The validity of the 
Act was challenged on the ground that the 
Governor-General in Council had created a new 
legislative authority, namoly, the Lieutenant 
Governor, which was not created or authorised 
by the Indian Councils Act, 1861. Their Lord- 
ships of the Privy Council repelled this conten¬ 
tion, observing that the proper Legislature, 
namely, the Governor. General in Council had 
exercised its judgment as to place, persons, laws 
and powers, and that the result of that judgment 
had been to legislate conditionally as to all those 
things, the condition being that the Lieutenant 
Governor of Bengal was to determine the date 
on which the change should take place. That 
condition having been fulfilled, the legislative 
function had been completely performed. In 
the course of their judgment in that case their 
Lordships observed : 

“Where plenary powers of legislation exist as to 
particular subjects, whether in an Imperial or in a 
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Provincial Legislature, they may be well exercised 
cither absolutely or conditionally; in the latter case 
leaving to the discretion of some external authority 
the time and manner of carrying its legislation into 
effect as also the area over which it is to extend.” 

[4a] The matter was carried somewhat fur¬ 
ther in the case of Russell v. Queen , (1882) 7 a.C. 
829 ; (51 L. J. p. c. 77). The Act under consi¬ 
deration in that case was the Canada Tem¬ 
perance Act, 1878, the preamble of which 
declared ; 

* It is very desirable to promote temperance in the 
Dominion, and that there should be uniform legisla* 
tion in all the provinces respecting the traffic in intoxi¬ 
cating liquors.” 

The Act wa3 divided into three parts, the first 
of which related to proceedings for bringing the 
second part of the Act into force, the second part 
to “prohibition of traffic in intoxicating liquor”; 
and the third to penalties and prosecutions for 
offences against the second part. The method of 

bringing the second part into force was stated 
thus : 

On a petition to the Governor in the Council, 
signed by not less than one-fourth in number of the 
electors of any county or city in the Dominion qualified 
to vote at the election of a member of the House of 
Commons, praying that the second part of the Act 
should be in force and take effect in such county or 
city, and that the votes of all the electors be taken for 
or against the adoption of the petition, the Governor- 
General after certain prescribed notices and evidence, 
may issue a proclamation, embodying such petition, 
with a view to a poll of the electors being taken for or 
against its adoption. When any petition has been 
adopted by the electors of tbe county or city named in 
it. tbe Governor-General in Council may, after the 
expiration of sixty days from the day on which tbe 
petition was adopted, by Order in Council published 
in the Gazette, declare that the second part of tbe Act 
shall be in force and take effect in such county or city, 
and the same is then to become of force and lake effect 
accordingly. Such Order in Council is not to be revoked 
for three years, and only on like petition and procedure.” 

Thi9 Act, therefore, conferred upon the Governor- 
General, on being petitioned to do so, not by 
the Legislature, but by the electors of any 
county or city in the Dominion, not only to 
bring the second part of the Act into force, but 
also, at the end of three years, to revoke it. The 
effect of this was to leave it to an authority, 
other than the Legislature, to determine the 
period for which the Act should remain in force 
in any county or city, subject to the restriction 
that when it had once been brought into opera¬ 
tion it had to remain in force for at least three 
years. The validity of the Act was challenged 
on the ground that the Legislature had delegated 
its powers to the electors of counties and cities. 
Their Lordships of the Privy Council dealt with 
this contention in the following language : 

“The short answer to this objection is that the Act 
does not delegate any legislative powers whatever. It 
contains within itself the whole legislation on the 
matters with which it deals. The provision that cer¬ 


tain parts of the Act shall come into operation only on 
the petition of a majority of electors does not confer 
on these persons power to legislate. Parliament itself 
enacts the condition and everything which is to follow 
upon the condition being fulfilled. Conditional legis¬ 
lation of this kind is in many cases convenient, and is 
certainly not unusual, and the power so to legislate 
cannot be denied to the Parliament of Canada when 
the subject of legislation is within its competency.... 
If authority on the point were necessary, it will be 
found in the case of Queen v. Bur ah, (1878) 3 A. C. 
889 : (4 Cal. 172 P. C.) lately before this Board.” 

f5] The Act which we are considering, namely, 
the Act of 1947, deals with a subject-matter on 
which the Provincial Legislature is competent to 
legislate, and it contains within its provisions 
the whole legislation on the matters with which 
it deals, and, but for any notification which 
might be issued by the Provincial Government 
under sub s. (3) of S. l, it would remain in force 
indefinitely. IIow, the mere faot that the Pro¬ 
vincial Government has been authorised to 
curtail its period amounts to a delegation of its 
legislative functions, it is difficult to understand. 
It seems to follow from the case of Russell v. 
Queen , (1882) 7 a. c, 829 : (51 L. J. p. c. 77) that 
if the Provincial Government had been autho- 
rized to determine the date from which the Act 
should cease to operate in a particular area, this 
would not have amounted to a delegation of the 
function of the Legislature. 

[6] The next case to be considered is Powell 
v. Apollo Candle Co. Ltd., (1885) 10 A. c. 282 : 
(64 L. J. P. 0. 7). The Act under consideration 
in that case was an Act oi the Australian Legis¬ 
lature—The Customs Regulation Act of 1879 — 
and the question was whether s. 133 of that Act 
was ultra vires tbe Colonial Legislature. The 
section provided : 

‘‘Whenever any article of merchandise then unknown 
to the collector is imported, which, In the opinion of 
the collector or the commissioners, is apparently a 
eubstitute for any known dutiable article, or i3 ap¬ 
parently designed to evade duty, but possesses properties 
in the whole or in part which can be used or were 
intended to be applied for a similar purpose as such 
dutiable article, it shall be lawful for the Governor to 
direct that a duty be levied on such article at a rate to 
be fixed in proportion to the degree in which such 
unknown article approximates in its qualities or use3 to 
such dutiable article.” 

[7] The section went on to describe the 
manner of publication of the rate so fixed. The 
article in question in that case was sfcearine, 
which was an article of merchandise unknown 
to the collector, but which, in his opinion, was 
apparently a substitute for a known dutiable 
article, namely, candles, and was apparently 
designed to evade the duty on candles, and 
possessed properties in fact which could be used 
and were intended to be applied for a similar 
purpose as candles. The Governor-General, with 
the advice of his Executive Council, directed 
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that a duty of one penny per pound weight 
should be levied on stearine on its importation 
into the colony. In pursuance of this direction, a 
oollector of customs realised £92 is. 9d. as duty 
on a consignment of stearine imported into the 
colony. The plaintiff paid this under protest, 
and the suit was to recover this sum. The defen¬ 
dant objected that Section 133 of the Act was 
beyond the competence of the Legislature to 
onact. The Chief Justice, in delivering the judg¬ 
ment of the Supreme Court, said : 

“When the collector 6ays that any article is unknown 
4o him, and that some of its properties can be used in 
tiie production of a dutiable article, such as candles, 
and the Governor in Council ascertains how much it 
would be necessary to use in the making of a pound of 
candles, he then fixes the amount of duty to be paid 
on it, having ascertained this, the new article is there¬ 
upon saddled with a duty. That is neither more nor less 
than the Legislature delegating the power to impose 
taxes. The Imperial Parliament may so delegate, but it 
has not given the same power to our Legislature. To 
make this legislation legal there should have been 
express power given by the Imperial Parliament, not 
only to impose taxes on the people of this Colony but 
also to confer on others the power to levy duties. It 
appears to me, without going into the other points, that 
under these circumstances the imposition of the duty 
on stearine was erroneous, and on that giound the 
demurrer should be sustained.” 

[8] The revenue authorities appealed to Ilia 
Majesty in Council. Before the Privy Council the 
validity of the duty was challenged on the same 
grounds as in the Supreme Court, namely, that 
the colonial Legislature had defined and limited 
powers which they could not exceed, that the 
power given to them to impose duties was to be 
executed by themselves only, and could not be 
entrusted by them wholly or in part to the Gov¬ 
ernor or any other person or body. It was fur¬ 
ther argued that a provision in the Constitution 
that all money bills were to originate in the 
Legislative Assembly of the colony was an indi¬ 
cation that the Imperial Legislature assumed 
that all legislation in the colony with respect to 
taxation should be by a bill passed through both 
houses. Their Lordships observed : 

“It ia argued that the tax in question has been im¬ 
posed by the Governor, and not by the Legislature, 
who alone had power to impose it. But the duties 
levied under the Order-in-Councii are really levied by 
the authority of the Act under which the Order is 
issued. The Legislature has not parted with its perfect 
oontrol over the Governor, and has the power, of course, 
at any moment, of withdrawing or altering the power 
which they have entrusted to him. Under these circums¬ 
tances, their Lordships are of opinion that the judgment 
of the supreme Court was wrong in declaring S. 133, 
Customs Regulation Act of 1879 to be beyond the 
power of the Legislature.” 

This, then, is an instance, not; of an external 
authority being authorized by the Legislature to 
declare that a statute shall come into operation 
*afc a particular time, but an instance of an ex-^ 
ternal authority being authorized by the Lfgig. 


lature to determine whether a particular article 
or merchandise was dutiable, and to assess the 
duty on it, although, of course, in accordance 
with the principles laid down by the Legislature. 

r 9] The next case to which I propose to refer 
is Hodge v. Queen , (1884) 9 A. c. 117 : (53 L. J. 
P. 0 . 1 ). The statute thereunder consideration 
was the Liquor License Act of 1877 of the Pro¬ 
vince of Ontario in the Dominion of Canada. Two 
questions were raised : first, whether the Legis¬ 
lature of the Province of Ontario had power by 
legislation to define the conditions and qualifica¬ 
tions requisite for obtaining tavern licences for 
sale by retail of spirituous liquor within a mu¬ 
nicipality; for limiting the number of licenses; 
for declaring that a limited number of persons 
are qualified to havo tavern licences, without 
having all the tavern accommodation required 
by law, and for regulating licensed taverns and 
shops, for defining the duties and powers of 
license inspectors, and to impose penalties for 
infraction of their resolutions. The second ques¬ 
tion was whether, if it had such power, the Pro¬ 
vincial Legislature could delegate those powers 
to a Board of Commissioners. The question 
arose on conviction of a tavern keeper for in- 
fringement of a resolution passed by the Com¬ 
missioners. Their Lordships of the Privy Council 
observed : 

“Assuming that the local Legislature had power to 
legislate to the full extent of the resolutions passed by 
the License Commissioners and to have enforced the ob¬ 
servance of their enactments by penalties aod impii- 
sonment with or without hard labour, it was further 
contended that the Imperial Parliament had conferred 
no authority on the local Legislature to delegate those 
powers to the License Commissioners, or any other 
persons. In other words, that the power conferred by 
the Imperial Parliament on the local Legislature should 
bo exercised in full by that body, and by that body, 

alone. The maxim delegatus non potest delegare was 
relied on. 

It appears to their Lordships, however, that the 
objection thu9 raised by the appellants is founded on 
an entire misconception of the true character and posi¬ 
tion of the Provincial Legislatures. They are in no 
sense delegates of or acting under any mandate from 
the Imperial Parliament. When the British North 
America Act enacted that there should be a legislature 
for Ontrio and that its legislative assembly should have 
exclusive authority to make laws for the Province and 
for Provincial purposes in relation to the matters enu¬ 
merated in S. 92, it conferred powers not in any sense 
to be exercised by delegation from or a 9 agents of the 
Imperial Parliament, but authority as plenary and as 
ample within the limits prescribed by S. 92 as the 
Imperial Parliament ,n the plenitude of its power 
possessed and could bestow. Within these limits of 
subjects and area the local legislature is supreme, and 
has the same authority as the Imperial Parliament, or 
the I arhament of the Dominion, would have had 
under like circumstances to confide to a municipal 
institution or body of its own creation authority to 
make bye laws or resolutions as to subjects specified in 
the enactment, and with the object of carrying the 
enactment into operation and effect. 
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It wag argued at the bar that a legislature commit¬ 
ting important regulations to agents or delegates effaces 
itself. That is not so. It retains its powers intact, and 
can, whenever it pleases, destroy the agency it has 
created and set up another, or take the matter directly 
into his own hands. How far it shall seek the aid of 
subordinate agencies, and how long it shall continue 
idem, are matters for each legislature, and not for 
Courts of law, to decide.” 

[ 10 ] Applying these observations to the Act 
of 194/, what is it that the Legislature entrusted 
to the Provincial Government by sub s. (3) of 
S. 1 ? To read that sub-section is to answer the 
question. What was entrusted to the Provincial 
Government wa3 merely a limited discretion to 
decide how long the provisions of the Act, which 
were ob\ .ously designed to deal with an unusual 
state of affairs, would be necessary. The entire 
legislation for controlling the lease, rent and 
eviction from buildings in Bihar is contained in 
the Act itself. No power has been conferred on 
the Provincial Government to alter the provi¬ 
sions of the Act in any way with regard to 
these matters. All that the Provincial Govern¬ 
ment has been empowered to do is to decide 
when the unusual provisions of this Act shall 
no longer operate because the changed circum¬ 
stances no longer require their enforcement. 

[11] There is one mere decision of the Privy 
Council relevant to this discussion, Emperor v. 
Benoarilal Sarma, 72 1 a. 57 : (A. i. r. ( 32 ) 
1945 P. c. 48 : 46 or. L J. 589), which raised the 
question of the validity of the Special Criminal 
Courts Ordinance (II [2] of 1942). Section 72 , 
Government of India Act, 1936, authorized the 
Governor-General, in cases of emergency, to 
make and promulgate ordinances for the peace 
and good government of British India or any 
part thereof, and declared that any Ordinance 
so made should have the like force of law as an 
Act passed by the Indian Legislature. In exercise 
of the power thus conferred, the Governor-Gene¬ 
ral promulgated the Special Criminal Courts 
Ordinance of 1942. The Ordinance recited that 
an emergency had arisen which made it neces¬ 
sary to provide for the setting up of Special 
Criminal Courts, and the body of the Ordinance 
contained the necessary frame-work of Courts 
of criminal jurisdiction consisting of Special 
Judges, Special Magistrates and Summary 
Courts, the provisions as to their respective 
limits of jurisdiction and procedure, together 
with restrictions on appeal. The Ordinance did 
not itself, however, set up any of these Courts. 
Section 1 (3) provided that the Ordinance 

’‘shall come into force in any Province only if the 
Provincial Government, being satisfied of the existence 
of an emergency arising from any disorder within the 
Province or from a hostile attack on India or on a 
country neighbouring on India or from the imminence 
of such an attack, by notification in the official Gazette, 


declares it to be in force in the Province, and shall 
cease to be in force when such notification is rescinded.” 

The case went to the Privy Council on appeal 
by a person convicted by one of the Special 
Courts constituted by the Government of Bihai 
under the Ordinance. The validity of the Ordin¬ 
ance was challenged on atwo grounds : first, 
because, it was contended, the language of 
S. l (3) shewed that the Governor.General, not¬ 
withstanding the preamble, did not consider that 
an emergency existed but was making provision 
in case one should arise in future, and secondly, 
because the section amounted to what was called 
delegated legislation” by which the Governor- 
General without legal authority sought to pass 
the decision whether an emergency existed to 
the Provincial Government instead of deciding 
it for himself. Their Lorlships rejected both 
these contentions. With regard to the second, 
they observed : 

*‘It ia undoubtedly true that the Governor-General, 
ucting under S. 72 of Schedule 9, must himself dis¬ 
charge the duty of legislation there cast on him, and 
cannot transfer it to other authorities. But the Gover¬ 
nor-General hasjnot delegated his legislative powers at 

all .Their Lordships are unable to see 

that there was any valid objection, in point of legality, 
to the Governor-General's ordinance taking the form 
that the actual etting up of a Special Court under the 
terms of the ordinance should take place at the time 
and within the limits judged to be Decessary by the 
Provincial Government specially concerned This is 
not delegated legislation at all. It is merely an example 
of the not uncommon legislative arrangement by 
which the local application of the provision of a statute 
is determined by the judgment of a local administrative 
body as to its necessity.” 

[12] On the basis of the decisions of the 
Privy Council to which reference has been 
made there would appear to be no escape from 
tbe view that sub-section (3) of s. l of the Act 
is intra vires the Provincial Legislature. But it 
has been strenuously contended that the decision 
of the Federal Court referred to in the order of 
reference Jatindra Nath v. Province of Bihar , 

A. I. R. (36) 1949 F. C. 175 : (60 Cr. L. J. 897) 
has taken a different view of provisions of this 
kind in Acts of the Provincial Legislatures in 
this country. The cases of Queen v. Burah % 6 
I. A. 178 : (4 cal. 172 P. c.) and Russell v- 
Queen , (1882) 7 A. C. 829 : (51 L. J. P. C. 77) are 
both referred to in the judgments in this case, 
and there i9 no indication in those judgments of 
any intended departure from the principles 
enunciated in the decisions of the Privy Coun¬ 
cil. It is, therefore, necessary to examine the 
Federal Court case carefully in order to ascer¬ 
tain exactly and precisely what that case decided* 

The facts of that case were that certain persons 
were arrested in the Chotanagpur Division of 
l^ihar in Februaiy, 1949, in consequence of orders 
for their detention made by the Provincial.; 
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Govt-nment purporting to aot under 8. 2 (l) (a) 
of the Bihar Maintenance of Public Order Act, 

1947, aa amended in 1949. The Chofcanagpur 
Division is a partially excluded area. Therefore 
Acta of the Bihar Legislature do not apply to it 
proprio vigors. In order that such an Act shall 
apply to it, it is necessary for the Governor to 
issue a direction under S. 92 (l), Government of 
India Act. The Governor-General's assent to 
the Act of 1947 was published in the Bihar 
Gazette on 16th March 1947, and, on the same 
date the Governor issued Notification no. 900 
directing the application of the Act to the 
Ohotanagpur Division. 

[13] Section l (3) of the Aot of 1947 declared 
that it should remain in force for one year only. 
To this, however, there was the following proviso: 

“Provided tbafc the Provincial Government may, by 
notification, on a resolution passed by the Bihar Legis¬ 
lative Assembly and agreed to by the Bibar Legislative 
Council, direct that this Act shall remain in force for 
a further period of one year with such modifications, 
if any, as may be directed in the notification.” 

By S. 1 (3) and its proviso, therefore, the Bihar 
Legislature enacted (l) that the operation of the 
Act should be limited to one year certain, and 
(2) that in certain circumstances its operation 
could be extended in its original form, or with 
modifications for a further period of one year. 
The circumstances required for the operation of 
the Act to be continued for a second year were: 
(a) a resolution passed by the Bihar Legislative 
Assembly directing that the Act should remain 
in force for a further period of one year; (b) 
agreement with the resolution by the Bihar 
Legislative Council; and (c) a notification by the 
Provincial Government giving effect to the re. 
solution. There having been such a resolution 
of the Bihar Legislative Assembly, agreed to by 
the Bihar Legislative Council, that the Act 
should extend for a further year from 16th March 

1948, the Provincial Government issued Notifica¬ 
tion NO. 8734 on llth March 1948, extending the 
operation of the Act until 16th March 1949 . 

[li] So far as the Chotanagpur Division was 
concerned, however, no further notification was 
issued by the Governor until 7th March 1949 , when 
Notification No. 3430 was issued directing that 
the Act shall apply, and shall always be deemed 
to have applied, to the Chotanagpur Division** 
with effect from 16th March 1948, that is to say 
the Governor, purporting to exercise his powers 
under s. 92 (l), Government of India Act, directed 
that the Act of 1947 should be deemed to have 
applied to the Chotanagpur Division from 16th 
March 1948, although from that date until 7th 
March 1949, the Act was not in force in that 
Division. On a rule issued under S. 491 , Criminal 
P. C., at the instance of the detenus it was con. 


tended before a Division Bench consisting of 
myself and Nageshwar Prasad J., ( 1 ) that despite 
the proviso to S.l (3) the Provincial Government 
had no power to extend the operation of the 
Act beyond the period of one year provided in that 
section; ( 2 ) that consequently the Governor also 
could not so extend it to the Chotanagpur Divi¬ 
sion; and (3) that the Notification issued by the 
Governor on 7th March 1949, did not validate 
detention orders made in February 1949. The 
Division Bench was unanimous in negativing the 
first two of these contentions. With regard to 
the third contention there was a difference of 
opinion, I holding that as the Federal Court had 
held in Ghatturam v. Commissioner of Income- 

tax, 26 pat. 442 at p. 447: (a. I. R. (34) 1947 F. C. 
32), that the Governor's function under S. 92 (l) 
i3 legislative, and in United Provinces v. Mt . 
Atiqa Begum , 1940 F. C. 110 at p. 133 : (a. I. R. 
(28) 1941F. o. 16), that Indian Legislatures are not 
prohibited from enacting retrospective legislation, 
the effect of the notification of 7th March 1949, 
was to validate the orders under which the 
applicants were detained. Nageshwar Prasad J. 
took the contrary view. On this difference of 
opinion, the applications were referred to a 
Special Bench of three Judges. The Special 
Bench upheld the validity of the detentions, but 
each oi the Judges based his decision on a dif¬ 
ferent ground. Meredith J. held: (l) that a noti¬ 
fication of the Governor under s. 92 (l) cannot 
operate restrospectively; but ( 2 ) that, as a result 
of the Governor's Notification No. 900 of 16 th 
March 1947, the Act was in operation continuous¬ 
ly in the Chotanagpur Division from that date, 
and therefore, it was not necessary to issue any 
further notification under S. 92 ( 1 ) for the pur¬ 
pose of keeping it in operation on the expiry of 
one year from that date; (3) that the direction 
of the Provincial Government in Notification 

No. 8734 of llth March 1948, wa3 not a legislative 
act, but merely a fulfilment of a condition by 
executive order which had been prescribed by 
the proviso to S. 1 (3) of the Act. For this con¬ 
clusion he relied on Burak's case t 5 1 . a. 178 : 

(4 Cal. 172 P. C.), Bussell's case, (1882) 7 A. C. 829 : 
(51 L. J. p. c. 77) and Benoarilal Sarma’s case , 

72 I. A. 57: (A. I R. (32) 1945 P. C. 48: 46 Cr. L. J.’ 

589). He considered that the decision of the 
Federal Court in Ghatturam's case, 26 Pat. 442 : 

(A. I. R. ( 34 ) 1947 F. c. 32), was not a binding 
authority with respect to the construction of this 
proviso as it was a decision with respect to the 
construction of s. 92 (l), Constitution Act. Shearer 
and Imam JJ. agreed with Meredith J. with re¬ 
gard to the first and second points, with the re¬ 
sult that the detention of the applicants was 
upheld although for reasons different from tho^e 
given by me in the Division Bench. 
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[15] On appeal by the detenus the Federal 
Court held the detentions to be illegal. There 
appears to have been no dispute that the power 
conferred on the Governor by s. 92 (l), Govern- 
rnent of India Act is legislative power. Their 
Lordships, therefore, were not called upon to 
discuss their own decision in Chatturam's case , 
26 Fat. 442: (A.I.R. (34) 1947 F. c. 32). Kania C. J. 
and Mahajan and Mukherjea J J., held first, that 
the power contained in the proviso to S. 1 (3), 
Bihar Maintenance of Public Order Act, 1947 , to 
extend the operation of the Act beyond the period 
oi -ne year was legislative power, (2) that the 
Bihar Legislature, consisting of His Majesty 
represented by the Governor and the Legislative 
Assembly and the Legislative Council, was 
incompetent to delegate to another authority, viz., 
the Assembly and Council, the power to extend 
the period of operation of the Act; and (3) that 
consequently the Act CGased to operate after 1 5th 
March 1948. The proviso to S. 1 (3) was held to 
be an example of delegated legislation and not 
of conditional legislation. 

[Id] Kania C. J. did not deal with, and 
Mahajan and Mukherjea JJ. left open, the ques¬ 
tion whether a notification by the Governor 
under 8. 92 (l), may operate retrospectively. 
Sastri J. based his decision on the absence of a 
notification under s. 92 (1), extending the opera¬ 
tion of the Act beyond 15th March 1948, holding 
that the notification of 7th March 1949, was in. 
effective for this purpose as the Governor was 
not empowered, by a notification under S. 92 (l), 
to apply the Act to an excluded or partially 
excluded area retrospectively. Fazl Ali J. held 
that, even though the power to modify the Act 
conferred by the proviso to s. 1 (3), might be 
invalid, the power to extend the period of its 
operation on a resolution of the two Houses of 
the Legislature was valid. He agreed with the 
Special Bench on the other two questions raised 
which included the view that the Governor 
cannot legislate retrospectively under s. 92 (l). 
As that case arose cut of detentions in the Chota- 
nagpur Division, a partially excluded area, it 
would have been sufficient for the disposal of the 
application to hold that the Governor has no 
power to legislate retrospectively under s. 92 (l), 
Government of India Act. But only two of the 
learned Judges of the Federal Court, Sastri J. 
specifically, and Fazl Ali J. by implication, took 
this view. Shortly stated, what the majority of 
the learned Judges of the Federal Court decided 
33 that the Bihar Legislature, by the proviso to 
3. l (3) of the Act, purported to empower a body 
other than the Legislature to modify the pro¬ 
visions of the Act, and that this amounted to a 
delegation of its authority which it had no power 
to make. We are bound by that view, which, 


however, cannot but have far-reaching reperetiB- 
sions. For example, in enacting the Code of Civil 
Procedure the Legislature prescribed the rules of 
procedure in sch. r of the Code. By 8. 122, 
however, the High Courts are empowered to 
“annul, alter, or add to” any of the rules in 
Sch I. Most of the High Courts have in fact 
exercised the powers conferred by S. 122, and 
modified the provisions of Sch. I very consider¬ 
ably. There are other provisions in the Statute 
Book of instances in which the Legislature has 
conferred on an external authority the power to 
make, modify and rescind rules. However that may 
be, it is quite clear that the three learned Judges of 
the Federal Court, who took the view that the 
proviso to s. l (3) of the Act of 1947 was ultra 
vires the Legislature, based their decision on the 
fact that the Provincial Government had been 
empowered to modify the Act itself. Kania C. J. 
observed: 

“The power to modify an Act of a Legislature, with¬ 
out any limitation on the extent of the power of modi¬ 
fication, [3 undoubtedly a legislative power. It is not a 
power confined subject to any restriction, limitation or 
proviso (which is the same as an exception) only. It 
seems to me therefore that the power contained in the 
proviso i 3 legislative.” 

Mahajan J. said: 

“It may be asked what does the proviso purport to do 
in terms and in substance? The answer is that it em¬ 
powers the Provincial Government to issue a notification 
saying that the Provincial Act shall remain in force for 
a further period of one year with such modifications, if 
any, as may be specified in the notification. As stated 
in the earlier part of this judgment, unless the power of 
the Provincial Government is co extensive with the 
power of the Provincial Legislature, it is difficult to see 
how it can have the power to modify a statute passed 
by that Legislature. Modification of statute amounts to 
re-enacting it partially.” 

Mukherjea J. observed, with regard to the Aot 
of 1947: 

“It is not a conditional statute which is to take effect 
on the determination of some fact or condition by an 
extraneous authority. The Act is to take effect at once, 
and what is left to the outside authority is to determine 
at some future date whether the Act should be extended 
for one year further with or without modifications. . . 

In the present case the Act does not lay down the con¬ 
dition and everything which is to follow upon the ful¬ 
filment ot the same. It provides for the determination 
of the duration as well as the contents of the legislation 
itself by some external authority at a future date.” 

In another passage Hi3 Lordship said: 

‘ The Provincial Government is authorised to deoide 
at the end of the year not merely whether the Aot 
should be continued for another year but whether the 
Act itself should be modified in any way or not. To 
modify a statute is certainly to perform a legislative aot. 

No restrictions have been laid down regarding the 
nature of the modifications that could bo made.” 

The Act now under consideration does not confer 
on the Provincial Government any power to 
modify any of the provisions of the Act. The 
present case, therefore, is distinguishable from the 
case that was decided by the Federal Court. 
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[17] The Ordinance of 1949 has now amended 
the sub-section retrospectively so as to limit its 
operation to a period of five years certain. This 
Ordinance was issued in exercise of the power 
conferred by 8, 88 (1), Government of India Act. 
Sub-s. (2) of that section declares that an Ordi¬ 
nance issued under sub-s. (l), shall have the 
same force and effect as an Act of the Provincial 
Legislature. It is not disputed that the latter 
could amend S. 1 (3) in the manner in which it 
has been amended by the Ordinance. It follows 
that an ordinance issued under sub-s. (l), may 
also do so, even retrospectively—see Jnan 
Prosanna Das Gupta v. The Province of West 

Bengal , 63 C. W. N. 27 : (A. I. R. (36) 1949 Oal. 
l : 60 Cr. L. J. l F. B.), in which it was held that 
an Ordinance issued under s. 88 (l), may amend 
or repeal an Act of the Legislature and may 
operate retrospectively even for the period during 
which the Legislature was in session. 

[18] I would answer the questions referred to 
us as follows: 

1st Question. 

[19] I must confess that I do not understand 
the purport of this question. Obviously the 
definition of “tenant” in the Ordinance of 1946 
and the Act of 1947 did not apply to the House- 
rent Control Order of 1942. Neither the Ordin¬ 
ance nor the Act purports to amend the defini¬ 
tion of “tenant” in the Order of 1942, either re. 
Prospectively or otherwise. Whether the definition 
in the Ordinance was a protection for the defen¬ 
dants from eviction otherwise than in accord¬ 
ance with 8. 11 (2), while the Ordinance was in 
force, and whether the Act of 1947 similarly 
protects the defendants, must necessarily depend 
on whether the defendants are “tenants'*, a 
matter which the Division Bench has neither 
decided nor referred to us. 

2nd Question . 

[20] What this question is intended to mean 
jis whether the power conferred on the Provin¬ 
cial Government by s. 1 (3) is ultra vires the 
Provincial Legislature. For the reason stated 
above, 1 would answer this question in the 
negative. If I had felt constrained to take the 
contrary view, I would also have held that 
S. 1 (3) is separable from the rest of the Act 
and, consequently, in the absence of any valid 
.power to curtail its operation, it would remain 
jin force indefinitely. 

3rd Question. 

[21] As S. 11 is quite clearly a bar to the 
tenants being ejected otherwise than by an 
japplication to the Controller, and as a Court of 
(law cannot be expected to make an order to 
'which it i9 prohibited from giving effect, I 
would answer this question in the negative. 


[ 22 ] Meredith J. —On 19th December 

1939, the appellant (plaintiff) gave a lease of 
certain property to the respondents on the 
terms that it wa3 to run for three years from 
the date of occupation of the premises, but sub¬ 
ject to the condition that the landlord must give 
three months’ notice before evicting the tenants. 
On 23rd November 1940, the tenants took 
possession, so that the three years would 
expire on 22nd November 1943. Shortly 
before that date, on 9th November 1943, the 
appellant served a notice to quit on the 
respondents. This notice contained a statement 
that three months* notice was being given. But 
it contained a further inconsistent demand that 
the premises be vacated directly upon receipt 
of the notice. Moreover, a fresh notice was served 
on 3rd February 1944, calling attention to the 
fact that the first notice had not been obeyed, 
and calling on the tenants to vacate at once. 

[23] Next day, the 4th of February, the 
appellant made an application before the Rent 
Controller under the House Rent Control Order 
of 1942 for eviction of the tenants as he required 
the premises for his own purposes. On 17th 
January 1946, an eviction order was passed, . 
and on 2nd March 1945, the tenants, appeal was 
dismissed by the Commissioner. 

[24] Then the tenants brought a title suit 
(T. S. 62 of 1945) for a declaration that the order 
of the Rent Controller was ultra vires , it being 
contended inter alia that this was not a case 
of a monthly tenancy as the lease had not been 
validly terminated, whereas the Rent Control 
Order applied only to monthly tenancies, and, 
secondly, it had no application as the landlord 
had treated the tenants as trespassers. On 
19th September 1946, thi9 suit w T as decreed on 
the view that the lease bad not been terminated 
and it was not a case of a monthly tenancy. 
Meanwhile, on 1st October 1946, Ordinance 
No. II [ 2 ] of 1946 replaced the House Rent 
Control Order, 1942. It contained new provi¬ 
sions, amongst others a wide definition of 
“tenant”. On 29th January 4947, the decree 
just spoken of w r as upheld in appeal. Then, 
on 15 th March 1947, which was the very 
date that the Bihar Buildings (Lease, Rent 
and Eviction) Control Act, 1947 (Bihar Act III 
[3] of 1947) replaced Ordinance no. II [ 2 ] of 
1946, the landlord brought an ejectment suit 
based on the contention that the defendants 
were trespassers. The defendants claimed that 
they were not trespassers but tenants under the 
wide definition I have referred to, which is 
contained in s. 2 (h) of the Act of 1947 , and, 
moreover, that the Act of 1947 barred the jurisdic¬ 
tion of the civil Court. The defendants’ case 
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succeeded, and tho suit was dismissed. Hence [29] The Federal Court by a majority held 
the present first appeal. that this proviso was ultra vires t being a dele- 


[25] The appeal came before a Division Bench, 
and that Bunch has referred three questions to 
this Full Jh-Dch. These questions are as follows: 

(1) Whether tho definition of ‘tenant’ appearing in 
the Bihar Buildings (Lease, Kent and Eviction) 
Control Act, 1947 (Bihar Act, III of 1947), or the Bihar 
Ordinance II of 1946, which it replaced, is retrospec¬ 
tive in its operation, and protects the defendants in 
the circumstinces of this case? 

(2) Whether the annual extension of the Act 
aforesaid by the Provincial Government is ultra 
vires of the Legislature? 

(3) Whether the Civil Courts have jurisdiction, in 
view of the provisions of section 11 of the Act afore¬ 
said, to make a decree for possession? 

[2Gl The 3eccmd question i3 the moat impor¬ 
tant, and I Bhall deal with it first. The Act 
received the assent of the Governor-General on 
14th March 1947 and the assent was first published 
in th9 Bihar Gazette (Extraordinary) of 15th 
March 1947. The Act specifies no date on 
which it is to come into force, and, therefore, 
under the General Clauses Act, it came into 
force on 15th March 1947. Nor did the Act 
specify how long it was to remain in operation. 
Section 1 (3). however, of the Act was as follows: 

“It shall remain in force for such period as the 
Provincial Government may, by notification fix: 
Provided that the Provincial Government may, from 
time to time, by notification, extend such period:” 

There i3 a further proviso with which we are 
not concerned. 

[27] By Notification No. 6203 P. C., dated 
15th March 1947, the Bihar Government fixed 
one year as the period for which the Act wa3 
to remain in force. By Notification No. £641 
p. c. of 1st March 194S, it fixed a further period 
of one year for the Act to remain in force, and 
by Notification No. 7804 Misc. 22/49 P. C. of 
7th March 1949 it fixed a second one year’s 
period of extension. 

[28] The contention that the Act was ultra 
vires of the Provincial Government is based on 
tho decision of the Federal Court in Jatindra 
Nath Gupta v. Province of Bihar , 3 A. i. Cr. D. 
566 .* 1 U. L. J. 274 : ( A.I.R. (36) 1949 F. C. 175 : 50 
Or. L J. 897). In that case the Federal Court 
considered the question wherher the Bihar Main, 
tenance of Public Order Act, 1947 (Bihar Act, V 
[5] of 1947) had ceased to operate after one year 
because the provision under which it had been 
extended was ultra vires . Section 1 (3) of that 
Act said : 

“It shall remain in force for a period of ODe year 
from the date of its commencement; Provided that the 
Provincial Government may, by notification, on a 
resolution passed by the Bihar Legislative Assembly 
and agreed to by the Bihar Legislative Council, direct 
that this Aot shall remain in force for a further period 
of one year with such.modifications, if any, as may be 
specified in the notification” 


gation of legislative power by the Provincial 
Government, such a delegation not being con¬ 
stitutionally permissible. 

[30] The respondents and the learned Advo¬ 
cate-General, who has appeared for the Govern¬ 
ment, have attempted to avoid the application 
of this ruling on three grounds : first, that it i& 
distinguishable; second, that it should not be 
followed because it is inconsistent with numeroua- 
decisions of the Privy Counoil, and, third* 
because the observations which would be appli¬ 
cable to the present case were obiter dicta . 

[31] Having carefully considered the judg¬ 
ments of the Federal Court, I have come to the 
conclusion that the ruling cannot be distinguish¬ 
ed. Tho ruling is sought to be distinguished 
because it was based on the provision for modi¬ 
fications in the provision in Act 5 [V] of 1947, 
whereas in the present case there was merely a 
provision for fixing duration without modifica¬ 
tions. It is quite true that the learned Judges did 
rely strongly on that provision for introducing 
modifications as making the provision ultra 
vires. But in fact the Provincial Government 
had extended the Act without any modifications, 
and three of the learned Judges, that is to say, 
a majority of the Court, expressly held that, 
apart from any question of modifications, the 
provision for extension in time was ultra vires t 
as being in itself a delegation of legislative 
power. Kania C. J. expressed himself on this 

point in very clearer ms. He said : 

“The power to extend tho operation of the Act 
beyond the period mentioned in the Aot prima facie is 
a legislative power. It is for the Legislature to state 
how long a particular legislation will bo in operation. 
That cannot be left to the discretion of some other 

body.Even keeping apart the power lo modify 

the Act, I am unable to construe the proviso, worded as 
it is, as conditional legislation by the Provincial Gov- 
eminent, .... For it3 continued existence beyond the 
period of one year it had not exercised its volition- 
or judgmont but left the same to another authority, 
which was not the legislative authority of the Pro- 
vinoe.” 

These observations appear to me directly appli* 
cable to the present matter. 

[32l Mahajan J. said : 

“They (legislative authorities) are not allowed tc 
transfer to others the essential legislative functions 
with which they are invested. It has therefore to be 
determined whether the proviso offends against the 
maxim delegatus non potest delegare. . . . The proviso 
which has been assailed in this case, judged on t e 
above test, comes within the ambit of delegated legislation 
and is thus an improper piece of legislation and vui . 

. . . . A modified statute is not the same original statute 

It is a new Act and logically speaking, it amounts tc 

enacting a new law. ... In my opinion, no c ' xt ^ r ° al f b ^ 
can be delegated with the duty of making modification 
in a statute, but that is what the proviso b. a3 d °Ff; 
This novel device of defeating the Constitution Ac 
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adopted by the Provincial Legislature cannot have the 
approval of this Court ... I am further of the opinion 
that the power given to extend the life of the Act for 
another year in the context of the language of S. 1 (3) 
also amounts to an Act of Legislation and does not fall 
under the rule laid down in Queen v. Bur ah , 5 I. A. 
178 : (4 Cal. 172 P. C ). The Aot in a mandatory form 
stated that it shall be in force for one year only. That 
being so, the power given in the proviso to re-enact it 
for another year is legislative power and doe3 not 

amount to conditional legislation.The Legislature 

in doing so acted beyond the powers conferred on it by 
the Act of Parliament.** 


utmost respect, so that it may successfully step 
into the shoes of the Privy Oouncil. The Privy 
Council has in several cases said that, where it 
has laid down a principle in clear terms, thatprin. 
ciple must be followed. It will suffice to refer to 
Mata Prasad v. Nageshar Sahai t 52 I. A. 398 : 
(A.I R. (12) 1925 P.C. 272), where at p. 417 their 

Lordships said: 

“It i3 desirable to point out that it i3 not open to the 
Courts in India to question any principle enunciated 
by this Board, although they have a right of examin¬ 
ing the facts of any case before them to see whether 
and how far the principle on which stress is laid applies 
to the facts of the particular case.” 

Section 212, Government of India Act, which is 
still in force, says: 

“The law declared by the Federal Court and by any 
judgment of the Privy Council shall, so far as applic¬ 
able, be recognised as binding on and shall be followed 
by all Courts in British India.” 

The words are not "the decisions,” but “the law 
declared.” 

[36] But it is strongly contended that the prin¬ 
ciple in question enunciated by the Federal 
Court is wholly inconsistent with the decisions 
of the Privy Council, and, therefore, cannot be 
followed. Section 212, which, as I have said, is 
still in force, makes the law declared both by the 
Privy Council and -the Federal Court equally 
binding. If they do not declare the same thing, 
what are the Courts to do? The argument is that 
the Privy Council being the superior Court the 
Privy Council view must be preferred, since in 
certain circumstances an appeal could lie, at the 
time the pronouncement was made, from the 
Federal Court to the Privy Council. 

[37] It is argued in the first place, that the 
Privy Council has plainly said, that the maxim 
delegatus non potest delegare has no application 
to sovereign bodies, even when their sovereignty 
is limited as in the case of Indian and Colonial 
Legislatures, and that there i3 no double delega¬ 
tion since the Legislatures are in no sense dele¬ 
gates; yet one of the Federal Court Judges at 
least has expressly applied the maxim delegatus 
non potest delegare. And the danger is strongly 
emphasised of relying upon American constitu¬ 
tional decisions and American constitutional 
writers since under the American Constitution 
the Legislature is a delegate from the people, as 
it is provided that sovereignty resides only in 
the people; and moreover, the American Consti¬ 
tution, based as it i3 on an exaggeration of 
Montesquieu's mistaken views as to the nature 
of the British Constitution, provides for a rigid 
separation of the legislative, executive and judi¬ 
cial powers, whereas in the British Constitution 
delegated legislation is common—some people 
think all too common. And it is pointed out that 
such subordinate legislation or quasi legislation, 
as it may be called, is a common feature of 


[33] Mukherjea J. in the course of hi3 judg¬ 
ment says : 

“The matter, I think, may be considered generally, 
for if there is actually any delegation of legislative 
powers, the clause would be invalid whatever the 
legislative authority might be. Now it is one of the 
eettled maxims of constitutional law that the power 
conferred on legislative authority to make laws oannot 
be delegated by it to any other body or department. 
The authority must remain where it is located and the 
power to which the prerogative has been entrusted 
cannot relieve itself from the responsibility by choosing 
other organs upon which itthall bo devolved. ... In my 
opinion, the validity of the proviso to S. 1 (3), Bihar 
Maintenance of Publio Order Act, cannot be upheld on 
the ground of its being a piece of contingent legislation. 
It cannot also be supported on the ground that what it 
delegates is a mere non-legislative function. The dura¬ 
tion of a statute is a matter for deter ruination by the 
Legislature itself .” 

These observations also are surely directly appli¬ 
cable to the present case. 

[34] As for the contention that the observations 
are obiter , I cannot accept it. When a Court 
bases its decision, upon a point which it has to 
decide, upon two separate grounds, it cannot be 
said that the decision upon one of those grounds 
is obiter merely because the decision upon the 
other ground would be itself sufficient. Apart 
from the question of the power to modify, the 
Federal Court has in clear terms laid down the 
principle that it is for the Legislature to state 
how long a particular legislation will be in 
operation, and that cannot be left to the discre¬ 
tion of some other body. That principle has been 
laid down in direct connection with the actual 
point which arose for decision. 

[35] Even had it been possible to regard the 
observations as ohiter x I still think that, where 
the Federal Court has laid down a principle in 
clear terms, it is for all the subordinate Courts 
to follow it. The Federal Court has taken over 
the functions of the Privy Council. It is the 
'highest Court now existing for India even though 

■the new Constitution has not come into force. It is 

iof the utmost importance at this stage of consti- 
tutionai development in India, when the founda. 
tions are actually being laid for the future 
sound development of the judiciary, that a tra- 
dition should become established of treating the 
pronouncements of the Federal Court with the 
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‘ndian Statutes also; as for example, in S. 122, 
Civil P. C., wherein it is provided that the High 
Courts, through the Rule Committee, may annul, 
alter or add to all or any of the rules in the rule 
portion of that Code. 

[3S] Our attention has been invited to the 
thorough examination of this question of delegat¬ 
ed legislation under the British Constitution, its 
history and growth, in “Law and Orders” by C. 
K. Allen (Stevens and Sons Limited, 1947) where¬ 
in that learned author sets out the bewilderment 
and dismay on the part of constitutional writers 
and the numerous impotent protests of the Courts 
which the developments of the past century have 
evoked. 

[39] Dealing first with the maxim delegatus 
non potest delegare , the learned Advocate-Gene¬ 
ral and counsel for the respondents have drawn 
our attention to a number of clear pronounce¬ 
ments, the first in Burah's case , 5 1 . A. 173 : (4 
Gal. 172 P. C-). At p. 193 their Lordships have 
paid: 

“The Indian Legislature has powers expressly limit¬ 
ed by the Act of the Imperial Parliament which creat¬ 
ed it, anti it can, of course, do nothirg beyond the 
limits which circumscribe these powers. But, when ac‘- 
ing within those limits, it !? not in any sense an agent 
or delegate of the Imperial Parliament, but has, and 
was intended to have, plenary powers of legislation , 
as large , and of the same nature , as those of Parlia¬ 
ment itself 

[40] Moreover, in Hodge v. The Queen , (1883) 
s A. c. 117: (53 L. J. p. o. l), occurs this conclu¬ 
sive passage (at pp. 131-32): 

“Assuming that the local legislature had power to 
legislate to the full extent of the resolutions passed by 
the License Commissioners, and to have enforced the 
observance of their enactments by penalties and impri¬ 
sonment with or without hard labour, it was further 
contended that the Imperial Parliament had conferred 
no authority on the local legislature to delegate those 
powers to the License Commissioners, or any other 
persons. In other words, that the power conferred by 
the Imperial Parliament on the local legislature should 
be exercised in full by that body, and by that body alone. 
The maxim delegatus non potest delegare was relied 
on. 

It appears to tbe ; r Lordships, however, that the-objec- 
tion thus raised by the appellants is founded on an 
entire misconception of the true character and position 
of the provincial legislatures. They are in no sense de¬ 
legates of or acting under any’mandate from the-Imperial 
Parliament. When the British North America Act enact¬ 
ed that there Bhould be a legislature for Ontario, and 
that its legislative assembly should have exclusive 
authority to make laws for the Province and for pro¬ 
vincial purposes in relation to the matters enumerated 
in S. 92, it conferred powers not in any sense to be 
exercised by delegation from or as agents of the Imperial 
Parliament, but authority as plenary and as ample 
within the limits prescribed by S. 92 as the Imperial 
Parliament id the plenitude of its power possessed and 
could bestow. Within these limits of subjects and area 
the local legislature is supreme, and has the same 
authority as the Imperial Parliament, or the Parlia¬ 
ment of the Dominion, would have had under like cir¬ 
cumstances to confide to a municipal institution or 


body of its own creatiou authority to make bye-laws or 
resolutions as to subjects specified in the enactment, 
and with the object of carrying the enactment into 
operation and effect. 

It is obvious that such an authority is ancillary to 
legislation, and without it an attempt to provide for 
varying details and machinery to carry them out 
might become oppressive, or absolutely fail. The very 
full and very elaborate judgment of the Court of Ap¬ 
peal contains abundance of precedents for this legisla¬ 
tion, entrusting a limited discretionary authority to 
others, and has many illustrations of its necessity and 
convenience. It was argued at the bar that a legislature 
committing important regulations toagents or delegates 
effaces itself. That is Dot so. It retains its powers in¬ 
tact, and can, whenever it pleases, destroy the agency it 
has created and set up another, or take the matter 
directly into its own hands. How far it shall seek the 
aid of subordinate agencies, and how long it shall con¬ 
tinue them, are matters for each legislature, and not 
for Courts of Law, to decide.” 

[41] This Canadian case was one in which it 
was held that the local Legislature had power 
under the British North America Act, 1867, to 
entrust to a Board of Commissioners authority* 
to enact regulations in the nature of police or 
municipal regulations of a local character for 
the good government of taverns. 

[42] We have also been pressed with Powell 
v. Apollo Candle Co. Ltd., (1885) 10 A. 0. 282 : 
(54 L. J. p.C. 7), in which their Lordships referred 
to Bur ah's case: (5 1. A. 178 : 4 Oal. 172 p. o.), 
and Hodge v The Queen 1 (1884-9 A. C. 117 : 53 

L. J. P. C. l), and said : 

“These two cases have put an end to a doctrine 
which appears at one time to have bad some currency* 
that a Colonial Legislature is a delegate of the Imperial 
Legislature. It is a Legislature restricted in the area of 
its powers, but within that area unrestricted, and not 
acting as an agent or a delegate.” 

[43J This was an Australian case where their 
Lordships had to consider the Custom Regulation 
Act of 1879 which contained a section authori¬ 
sing the Governor to direct that a a duty be levied 
on unspecified articles to be selected by him, 
and it was argued that the tax on certain arti¬ 
cles had been imposed by the Governor, and 
not by the Legislature, who alone had power to 
impose it. But their Lordships said the duties 
levied under the Order in Council were really 
levied by the authority of the Act under which 
the order was issued. The Legislature had not 
parted with its perfect control over the Gover- 
nor, and had the power, of course, at any 
moment, of withdrawing or altering the power 
which they had entrusted to the Governor. They 
held that the provision was not ultra vires. 

[44] On these cases and the other well-known 
cases of Russell v. The Queen , ( 1882 ) 7 A. c. 
S29: (61 L. J. P. C. 77) and Benoari Lal Sarma, 

72 I. A. 57 : (A. I. R. (32) 1945 P._ O. 48 : 46 
Cr. L. J. 589), it is argued that the Privy Council 
has laid down in express terms that these sub¬ 
ordinate Legislatures within their own spheres- 
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are abfcolutely sovereign, and can do anything 
Parliament itself can do, and, therefore, if Par- 
liament can delegate the power of subordinate 
legislation, these bodies can also do so within 
their own limit spheres. That Parliament can 
and does habitually make such delegations can- 
not be for a moment doubted. Nor indeed can 
it be doubted that the Indian Legislatures also 
habitually do so without question, as in every 
case where, under a statute, some subordinate 
body is empowered to make rules under an Act 
or bye.laws, such rules and bye-laws becoming 
as good law and of the same authority as if they 
had been enacted in the Act itself. 

[46] Reliance is placed on the observations 
of Patanjali Sastri J., in the Federal Court 
decision which we are considering. That learned 
Judge did not hold that there had been a dele, 
gation of legislative power, and observed further 
that the question whether the power delegated was 
legislative was not the true test of ultra vires. He 
said that neither in Burak's case , (5 1 , a. 178:4 cal. 
172 P. 0.), nor in subsequent decisions referred 
to waB there any clear indication discernible as 
to the true dividing line between a “limited dig. 
cretion’* whose delegation is permissible and a 
legislative power which cannot constitutionally 
be delegated. “It is not easy,” he said, 

“nor perbap3 wise, to attempt tc define the limits 
beyond which the one broadens into the other. While 
it may be a satisfactory working test in many cases to 
see whether the power delegated is a legislative power, 
it may not always be a conclusive test. The trend of 
modern legislative practice has been in favour of con¬ 
ferring on administrative authorities the power of 
making rules and bye-lawa which may, in a certain 
sense, be said to be legislative." 

Ifc is argued that, wherever those limits may 
actually lie, there can be no doubt that delega¬ 
tion of the power to modify a statute does not 
exceed them; because for that, the highest possi¬ 
ble authority exists in 8. 310, Government of 
India Act, 1935, itself. In that section power i 3 
delegated, where transitional difficulties may 
arise, to direct by an Order in Council that the 
Act during such limited period as may be speci¬ 
fied in the Order, shall have effect subject to 

such adaptations and modifications as may be 
specified. 


[46] If this then can be done by Parliams 

it is urged that, since the subordinate Legie 

tures have within their own spheres all pow 

of Parliament, it can be done by them a 

within those spheres, and, when the Pri 

Council has clearly said that it can be done 

is not open to the Federal Court to say that 
cannot. 


[47] Ibus it is urged that the power to dele, 
gate legislative authority does exist to a limited 
extent, but an extent which undoubtedly inclu. 


des the power to modify a statute, and ifc is 
further strongly argued that the mere fixation of 
the duration of a statute, the time of its coming 
into force and going out of force, is not only fully 
within those powers, but is in fact not a dele¬ 
gation of legislative power at all. Attention is 
drawn to the fact that in 8 . 310, Government of 
India Act, just referred to, the power is dele¬ 
gated not only to “modify” by Order in Council 
but also to fix the limits of the periods during 
which the modifications and adaptations are tc 
have effect, and also to make such other tem¬ 
porary provisions as may be thought tit, for 
such a period as may be specified in the Order. 
It is further said that the Privy Council in 
Burak's case : (6 I. a. 178 : 4 cal. 172 P. c.), has 
expressly and in plain terms placed extension 
in space and extension in time on exactly the 
same basis, and has taken care to emphasise 
that what applies to the spatial ambit of the 
legislation applies equally to the temporal 
ambit. For 8. 2 of Act XXII [22] of 1669, which 
their Lordships were considering, provided that 
the Act was to come into operation on such day 
as the Lieutenant-Governor of Bengal should by 
notification in the Calcutta Gazette direot, and 
S. 9, which was challenged, not only provided 
that the Lieutenant-Governor could extend all 
or any of the provisions of the Act to the Jaintia 
Hills and the Naga Hills, but could also do so 
“from time to time”; and their Lordships said 
in speaking of the argument that s. 9 was a dele- 
gation of legislative power: 

“TheirLordshipscftDnot butobserve that,if the prin¬ 
ciple thus suggested were correct, and justified the con¬ 
clusion drawn from It, they would be unable to follow the 
distinction made by the majority of the Judges between 
the power conferred upoD the Lieutenant-Governor of 
Bengal by the 2nd and that conferred on him by the 9th 
section. If, by S. 9, It is left to the Lieutenant-Governor to 
determine whether the Act, or any part of it, shall be 
applied to a certain district, by S. 2 it is also left to him 
to determine at what time that Act shall take effect as 
law anywhere.. Legislation which does not directly fix 
the period for its own commencement, but leaves that 
to be done by an external authority, may with quite 
as much reason be called incomplete, as that which 
does not itself immediately determine the whole area tc 
which it is to be applied, but leaves this to be dona by 
the same external authority. If ifc is an act of legisla¬ 
tion on the part of the external authority so trusted to 
enlarge the area within which a Jaw actually in opera¬ 
tion is to be applied, it would seem a fortiori to ba an 
act of legislation to bring the law originaly into opera¬ 
tion by fixing the time for its commencement." 

[48] But, it is replied, the Privy Council deals 
expressly only with fixing time of commence- 
ment, not time of ending. To this it is said that 
there is obviously no distinction of principle be¬ 
tween coming into operation by fiat at one time 
and going out of operation by fiat at another; 
and the Privy Council must be taken to have laid 
down that the determination of the time faotor 


G4 Patna 


Kishori Lal V. Debi Prasad (FB) (Meredith J.) 4.1. R, 


generally is no more delegated legislation than the 
determination of the space factor. And it is fur¬ 
ther argued and very strenuously, by the res- 
pondents’ learned counsel, that in Russell v. 
The Queen , 1382-7 A. c. 829: (51 L. J. p. o. 77), 
the Privy Council expressly -approved not only 
of a delegation of power to bring the law into 
operation, but also to determine the duration, 
and put out of operation. The Canada Temper¬ 
ance Act, 1878, with which they were dealing, was 
held to be within the legislative competence of the 
Dominion Parliament even though it provided that, 
on a petition to the Governor-in Council, signed 
by not less than one-fourth in number of the 
electors of any county or city qualified to vote 
praying that the second part of the Act should 
be in force and take effect in such county or 
city and that the votes of all the electors be 
taken for or against the adoption of the petition, 
the Governor-General might issue a proclama¬ 
tion with a view to a poll of the electors being 
taken, and, after the petition had been adopted 
by the electors, after the expiration of 60 days, 
he could by Order in Council declare the second 
part of the Act in force, and could at any time, 
after the expiry of three years, revoke the Order 
in Council only on the like 'petition and pro¬ 
cedure. The provision for such action by the 
Governor on adoption of a petition by the voters 
is said to be essentially similar to the provision 
in the Bihar Maintenance of Public Order Act, 
1947, for action by the Government on a resolu¬ 
tion of the Legislative Assembly agreed to by 
the Legislative Council. It is pointed out further 
that in Benorari Lal Sarma’s case : 72 I. A. 57 : 
(A I. R. (32) 1945 P. C. 48:46 Cl\ L. J. 6S9), 
the fact of duration equally entered into the 
picture. Section 1, sub-s, (3) of the Special Cri¬ 
minal Courts Ordinance No. II [2] of 1942 which 
their Lordships held was not ultra vires ran as 
follows: 

“It shall come into force in any Province only if the 
Provincial Government, being satisfied of the existence 
of an emergency arising from any disorder within the 
Province or from a hostile attack on India or on a 
country neighbouring on India or from the imminence 
of such an attack, by notification in the official Gazette, 
declares it to be in force in the Province, and shall 
cease to be in force when such notification is rescind¬ 
ed 

Thus the power was delegated not only to bring 
it into force, but also to fix the duration and put 
an end to it when the Provincial Government 
thought it was no longer necessary, exactly as 
the power was delegated to fix the duration in 
Bihar Act V [5] of 1947 and Bihar Act ill [3] of 
1947. 

[49] I must confess that these arguments have 
placed me in a most embarrassing position. As 
I have already said, it seems to me of vital 


importance at this stage of India’s constitutional 
development that nothing should be done which 
might impair in any way the authority or the 
prestige of the Federal Court. It is essential, if 
the legal institutions of this country are to deve- 
lope upon sound lines, and fissiparous tendencies 
to be avoided, that the Federal Court decisions, 
even when not unanimous, should be treated 
with the utmost respect. I am of opinion, there¬ 
fore, that I should not myself consider or express 
any opinion upon the validity of the contentions 
put forward by the learned Advocate.General 
and counsel for the respondents. It is true that 
S. 212, Government of India Act, will remain 
in force for a further short period, but the 
jurisdiction of the Privy Council has now been 
taken away, and the Federal Court has already 
become the final Court of appeal. Therefore, 
when the Federal Court places an interpretation 
upon Privy Council decisions after considering 
them, I think we should accept that interpreta¬ 
tion as binding upon us whether it appeals to 
our reason or not. But then, it is urged, the 
Federal Court has not even considered Hodge 
v. The Queen, 9 A. c. 117 : (53 L. J. P. C. l) and 
Powell v. Apollo Candle Co., 10 A. c. 282 : 
(54 L. J. P. C. 7). It cannot, in my opinion, be 
imagined that the Federal Court was ignorant 
of these important constitutional decisions, and, 
therefore, if it did not refer to them, it can only 
have been because in its wisdom it did not con¬ 
sider it necessary to do so. In my opinion, the 
principle laid down by the Federal Court must 
be accepted, and, in accordance with that princi¬ 
ple, I would hold that S 1, sub-s. (3), Bibar 
Buildings (Lease, Rent and Eviction) Control 
Act 1947, must be regarded as ultra vires. 

[49a] I will make only one observation of my 
own which, I think, I may and should put for¬ 
ward. The complexities of modern life appear 
to necessitate some degree of delegation by the 
Legislatures of t^asi-lcgislative powers to sub¬ 
ordinate agencies • to some extent the state bodies 
have to confine themselves to laying down gene¬ 
ral principles, and leaving the details to others. 
Otherwise they would become so involved in 
detail as to have no time for policy. But if the 
Courts can succeed in India in stemming the 
tide of departmental legislation—frequently arbi¬ 
trary—which is causing so much anxiety to 
Constitutionalists in England, then, in my 
humble opinion, it will be a very good thing for 
this country. The battle will of course have to 
be fought out in reference to the Provisions of 

the new Indian Constitution. 

[50] Having held that S. 1 (3) is ultra vires 
what is the effect of so holding? It is, in my 
judgment, very far from w 7 hat the appellant ap¬ 
pears to expect. The provision is, in my opinion, 
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•quite clearly severable and its excision does not 
wnvolve the destruction of the entire Act. The 
test is—can the Act stand without it? Unques¬ 
tionably it can. If this provision be deleted, it 
means that the Act is, like many other Acts, one 
•in which there is no provision either for com- 
9 mencement or ending. It does not come into 
force by order of the Provincial Government. It 
comes into force independently under the General 
Glauses Act, and it is to be particularly noticed 
that this was clearly the intention of the Legis¬ 
lature, because it has cot said that it shall be in 
force for such period as the Provincial Govern¬ 
ment may fix, but that it shall remain in force 
for such period. The use of the word ’ , remain ,, 
clearly implies that the Act is to be regarded as 
being in force not under that provision but 
otherwise. The notification by the Provincial 
Government does not bring the Act into opera, 
tion. Suppose the Provincial Government had 
never made any notification, the Act would still 
have come into force on 15th March 1947, and 
would remain in force until repealed. If s. l, 
aub-s. (3) be deleted, the Act remains as com¬ 
plete as any other Act of unspecified duration 
such being the form of all Aots where it is con¬ 
templated that they shall remain in force inde¬ 
finitely unless and until repealed. 

[61] I am, therefore, of opinion that the Act 
itself, except for the provision in question, is a 
valid Act, and is in force. 

[ 62 ] Independently of that, a recent Ordinance 
-of the Bihar Governor has been placed before us, 
namely, Ordinance No. 6 of 1949, published by 
Notification No. 1715-Leg., dated 12th Octo¬ 
ber 1949. This Ordinance was made and pro¬ 
mulgated by the Governor of Bihar under sub- 
s. (l) of S. 88, Government of India Act, 1935, on 
11th October 1949, the Legislature not being in 
session. It contains the necessary statements in 
the Preamble to give the Governor jurisdiction 
under s. 88. The first material provision is cl. 2 
which sa>s : 

“For sub-e. (3) of 3. 1, Bihar Buildings (Lease, 
Rent and Eviction) Control Act 1947, thereinafter 
referred to ag the said Act), the following sub-section 
shall be substituted and shall be deemed always to have 
been substituted, namely. ‘(3) It shall remain in force 
for five years’: ” 

There are provisos with which we are not con. 
* cerned. Certainly the jurisdiction under S. 88 can¬ 
not be questioned, and has not been questioned. 
•It baa been argued first that, as the Ordinance 
'has limited duration and ceases to operate at the 
expiration of six weeks from the reassembly of 
the Legislature unless replaced by an Act, it 
oannob provide for the duration of the Act'for 
five years. That argument, in my opinion, is not 
correct, and ignores the provision in s. 88 (2) 
that an Ordinance promulgated under this section 
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shall have the same force and effect as an Act of 
the Provincial Legislature assented to by the 
Governor. It is clearly open to the Governor by 
such Ordinance to repeal and amend an existing 
Indian law. For this the Full Bench decision ^ f 
the Calcutta High Court in Jnan Prosanna Das 
Gupta v. Province of West Bengal 63 0 . w. 
N. 27 at pages 70-71: (a. I. R. (36) 1949 cal. 1: 
50 Cr. L. J. 1 F. B.) is a clear authority. Secondly, 
it is argued that the Ordinance cannot amend 
retrospectively. But the case just cited is an au¬ 
thority to that effect also. In my opinion, this 
Ordinance being valid, the Act must now be 
treated as having been enacted for a period of 
five years. 

[53] There is another clause in the Ordinance, 
cl. 3, which runs as follows: 

“Notwithstanding anything contained in sub-s. (3) 
of S. 1 of the said Act, the said Act shall not be 
deemed to be invalid on the ground that the duration 
of the Act was fixed or extended otherwise than by an 
Act of the Provincial Legislature; and all penalties 
incurred, orders or rule3 made, actions or proceedings 
taken, directions issued or jurisdictions exercised by 
any authority under or in accordance with the provi¬ 
sions of the said Act during the period from 15th 
March 1947, up to the commencement of this Ordi¬ 
nance shall be deemed to be as good and valid io law 
as if such penalties, orders, rules, actions, proceedings, 
directions and jurisdictions had been incurred, made, 
taken, issued or exercised under the said Act as amen¬ 
ded by this Ordinance.” 

[64] This provision is, in my opinion, quite 
clearly ultra vires . But it is also severable, and 
does not affect the validity of cl. 2. It is ultra 
vires because the Legislature itself could not 
have made such a provision. Neither Ordinance 
nor the Legislature can debar the Courts from 
examining the limits of the Legislature’s juris¬ 
diction. In the case of a Legislature whose powers 
are limited by statute or a written constitution, 
the question of ultra vires can be determined 
in the Courts alone. It is patent that the Legis¬ 
lature cannot make something, whioh is ultra 
vires of its powers, intra vires merely by the ex¬ 
ercise of its own legislative powers. The prin¬ 
ciple might be loosely expressed by saying that it 
cannot be a judge in its own case. But that, in my 
view, savours too much of exploded doctrines re¬ 
garding separation of powers. The true reason why 
suoh a provision is ultra vires is, in my opinion, 
that when a Legislature enacts something out¬ 
side its constitutional powers, then a fresh enact¬ 
ment saying that such provision shall be valid 
-is clearly and for the very same reasons outside 
its constitutional powers; for, if it is outside its 
powers to make the provision in question, it is a 
fortiori outside its powers to make a provision 
validating that provision. 

[55] So much for question ( 2 ), to which my 
answer ia in the affirmative. The remaining two 
questions maybe briefly dealt with. 
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[56] Question (1) — I nothing in the de- bars any suitfor the ejectment of a tenant after 


finition of “tenant” or anywhere in the Act to 
make the definition retrospective. The wide de¬ 
finition, in my opinion, only comes into force 
with the Act. Section 11 of the Act i3 relied on. 
The first sub section provides that: 

“Notwithstanding anything contained in any agree¬ 
ment or law to the contrary and subject to the provi¬ 
sions of S. 12, where a tenant is in possession of 
any building, he shall not be liable to be evicted’there- 
from, whether in execution of a decree or otherwise, 
except,” 

in certain specified cases. I do not think this 
Bhould be taken to enact anything more than it 
expressly says, and what it says in effect is that 
from 15th March 1947, the tenant cannot be evict¬ 
ed, except under the Act, even in execution of a 
decree. That is to say, if a landlord has obtain¬ 
ed a decree before that date, he cannot execute 
it after that date. If he has a suit pending on 
that date, then the Act will be retrospective in 
this sense only that the Court cannot give a 
decree for eviction except under the conditions 
specified in sub-s. (l). That follows from the use 
of the words “he shall not be liable to be evicted,” 
which may be taken to mean that no decree for 
eviction shall be passed. If any decree is passed, 
it is useless because it cannot be executed. 

[57] It is to be noted that the jurisdiction of 
the civil Court to terminate the suit and pass a 
decree for costs and so on, is not taken away, 
because the only provision which takes away the 
jurisdiction of the civil Court is sub.s. (2) which 
says that “a landlord who seeks to evict bis 
tenant under sub-s. (l) shall apply to the Con¬ 
troller for a direction in that behalf.” The word 
used is “shall”, and not "may”. Therefore, in 
my opinion, under this provision after 15th March 
1947, the landlord must go to the Controller, 
and cannot go to the civil Court and file a fresh 
suit. But there is nothing in the words to take 
away the jurisdiction of a Court already in seisin 
of the suit to conclude that suit aud make such 
orders for costs as justice may require. 

[58] In this question we are also asked to 
say whether the definition ot “tenant” protects 
the defendants in the circumstances of this case. 
I do not understand why we are asked to say 
whether it is retrospective, for it appears to me 
that, independently of whether it is retrospec¬ 
tive or otherwise, it does protect the defendants 
if they can show that they come within its terms, 
because, as I have already noticed, the suit was 
only filed on 15th March 1947, the very day the 
Act of 1947 came into force, and the Ordinance 

of 1946, whioh had been in force for some time 
1 / 

previously, contained the same definition of 
“tenant.” 

[59] The last question can be simply ans¬ 
wered. Section 11 , sub-s. (2), in my opinion, 


15th March 1947, but it does not and cannot bar 
a suit based on trespass. If the defendants are 
able to show that they are not trespassers but 
tenants of some sort, then clearly the suit will 
fail. But that will be because the plaintiff has 
failed to establish his allegations, and not because 
the Court has no jurisdiction. 

[60] I do not think that this Bench can go 
further in answering questions (l) and (3) because 
to do so would involve expressing something on 
questions of fact which are still sub judice and 
which have to be determined not by us, but by 
the Division Bench. 

[61] Ramaswami J. — It is advisable at the 
outset to state the material facts which have led 
to the reference to this Full Bench. The plain¬ 
tiff brought the suit for ejectment of the defen* 
dants from a shop situated in Sujaganj on the 
ground that the latter continued to be in posses¬ 
sion after the period of lease had expired. It is 
admitted that defendant 1 had on 19th December 
19S9 obtained a registered lease of the shop from 
the plaintiff. The lease stipulated that the 
period was to be three years from the date when 
the defendants occupied the premises. The date 
of occupation was 23rd November 1940. The 
plaintiff gave on 9th November 1943 a notice 
which required the defendants to give up posses¬ 
sion of the shop upon the receipt of the notice. 
The plaintiff gave a second notice on 3rd Febru¬ 
ary 1944, which required the defendants to give 
up possession of the shop at once. On the next day, 
the plaintiff applied to the House Rent Control 
Officer for eviciting the defendants. The appli¬ 
cation was filed under the Bihar House Rent 
Control Order, 1944. The application was granted. 
An appeal preferred to the Commissioner wa9 
dismissed. The defendants still refused to vacate 
the shop. On the contrary, they filed a title 
suit (no. 52 of 1945) for a declaration that the 
order of eviction made by the House Rent Con¬ 
trol Officer was without jurisdiction and ultra 
vires. The suit was decreed. An appeal pre¬ 
ferred against the decree was dismissed. The 
plaintiff gave a third notice dated 14th Decem¬ 
ber 1946, requiring the defendants to vacate the 
premises at once. As the defendants still refused 
to vacate, the plaintiff has instituted the present 

suit. , 

[62] The main ground of defence was that 
under the registered lease the tenancy was ^ 
continue till the plaintiff had given three months 
notice to quit. As the notices served by the 
plaintiff were insufficient, the defendants con 
tinued to be tenants of the house, and there was 
no valid termination of the lease. The e 
dants further asserted that the civil Cour ac. 
no jurisdiction to entertain the suit. 
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[63] Upon these rival contentions the learned 
trial Judge held that the defendants continued 
to be tenants of the plaintiff, and there was no 
termination of the tenancy created by the regis¬ 
tered lease. The learned Judge further held that 
the civil Court had no jurisdiction, and accord¬ 
ingly dismissed to suit. 

[64] The plaintiff preferred an appeal which 
was heard by Sinha andMahabir Prasad JJ. In 
view of certain conflicting decisions of this 
Court tbe Bench has referred three questions 
for being decided by the Full Bench. 

[65] Tbe first question to be determined is 
the constitutional validity of the Bihar Buildings 
Control Act, 1947 (Act III [3] of 3947)- 

[66] The validity of the Act is challenged in 
this appeal on the ground that in enacting it the 
Bihar Legislature has exceeded its legislative 
competence. On behalf of the appellant Mr. 
Sarjoo Prasad contended that s. 1 (3) of the 
Act was tantamount to an improper delega¬ 
tion of legislative power to the Executive 
Government, and hence the entire statute was 
void and illegal on that account. 

[67] The Bihar Buildings (Lease, Rent and 
Eviction) Control Act, 1947, was passed by the 
Provincial Legislature, and received assent of 
the Governor-General on 14th March 1947 . The 
assent was published in the Bihar Gazette on the 

next date. Section l (2) of the Act declares 
that 

"it applies to the local areas specified in the schedule 
and such other areas as may be notified by the Pro¬ 
vincial Government In tbe official Gazette or by an 

authority empowered in this behalf by the Provincial 
Government.” 

Section 1 (3) enacts that 

“it shall remain in force for suoh period as the Pro¬ 
vincial Government may, by notification fix Provided 
that the Provincial Government may, from time to 
time, by notification, extend such period 

[G7a] By Notification No. 6208 p. c, dated 
16 th March 1947, tbe Provincial Government 
fixed one year aa a period for which the Act 
Bhall remain in force. By second Notification 
No. 5641 p. o., dated 1 st March 1948, the Pro. 
vinoial Government fixed a further period of one 
year aa a period for which the Act shall remain 
in force. A third Notification No. 7804 Mise. 22/ 
49 P. O., dated 7th March 1949, waa issued by the 
Provincial Government to a similar effect. 

[68] The main argument on behalf of the ap. 
pellant is that 8.1(3) waa an improper delegation 
of legislative power, and the successive notifies, 
tions of the Provincial Government were illegal 
and ultra vires. Learned advocate stressed the 
argument that the Legislature is not permitted 
to abdicate or transfer to other agenc es the 
essential legislative functions with which it is 
invested under the Constitution Act. 


[69] In my opinion, this argument is untenv 
ble. In the present case the legislature has 
determined the legislative policy and its formula, 
tion aa a rule of conduct. The Legislature has 
not delegated any authority or power to make 
the law, but has merely conferred upon the Pro¬ 
vincial Government authority or discretion as 
to execution of the law enacted. The Legislature 
has only vested executive discretion regarding 
application of the law to a situation already in 
existence. Such a delegation is permissible in 
the sense that it is not in conflict with any con- 

stitutional principle of delegation of legislative 
powers. 

[70] The principle has been recognised in a 
catena of leading authorities. 

[71] In Queen v. Burah, 5 I. a. 178 : (4 cal. 
172 p. c.), the Governor-General in Council had 

passed an Act (Act XXII [22] of i860) purporting 

to remove a district called Garo Hills from the 

jurisdiction of the High Court. Section 2 of that 

Act conferred upon the Lieutenant Governor of 

Bengal the power to determine, by notification, 

when the Act shall come into operation. By s. 9 

the Lieutenant Governor was empowered from 

time to time by notification in the Calcutta 

Gazette to extend all or any of the provisions to 

the Jaintia Hills, the Naga Hills and to a portion 

of the Khasi Hills. The majority of the Judges 

of the High Court held that S. 9 which purported 

to authorise the Lieutenant Governor of Bengal 

to extend the Act to the Khasi and Jaintia 

Hills was in excess of the legislative powers of 

the Governor.General in Council. The ground 

of the decision was that S. 9 was not legislation 

but was a delegation of legislative power; that 

the Indian Legislature was an agent or delegate 

acting under a mandate from the Imperial 

Parliament which must in all cases be executed 

directly by itself. On appeal the Judicial Com. 

mittee held that there was no distinction between 

the power conferred upon the Lieutenant Gover- 

nor of Bengal by ss. 2 and 9 of the Aot. If it 

was an act of legislation on the part of the Lieute- 

nant Governor to enlarge the area within which 

a law actually in operation was to be applied, it 

was a fortiori an act of legislation to brrng the 

law originally into operation by fixing the time 

for its commencement. The Judicial Committee 

expressly held that the doctrine of the High 

Court was erroneous, and that the Indian Legis 

lature was not in any sense an agent or delegate 

of the Imperial Parliament, but had or was in 

tended to have plenary powers of legislation as 

large and of the same nature as those of Parlia 
menfc itself : 


particular subjects whether in an Imperial or in 
Provincial Legislature, they may be well exercise 
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either absolutely or conditionally : in the latter case 
leaving to the discretion of some external authority the 
time and manner of carrying its legislation into effect, 
as also the area over which it is to extend.” 

At p. 194 Lord Selborne also states : 

‘‘The Legislature determined that, so far, a certain 
change should take place: but that it was expedient to 
leave the time, and the manner, of carrying it into 
effect to the discretion of the Lieutenant Governor; and 
also, that the laws which were or might be in force in 
the other territories subject to the same Government 
were such as it might be fit and proper to apply to 
this district also; but that, as it was not certain that all 
those laws, and every part of them, could with equal 
convenience be so applied, it was expedient, on that 
point also, to entrust a discretion to the Lieutenant 
Governor.” 

[72] The same opinion was expressed by the 
Judicial Committee in Russell v. The Queen , 
(1882) 7 A. C. 829 : (51 L. J. P. C. 77). In that 
case the mode of bringing the second part of the 
Canada Temperance Act, 1878, into force was as 
follows : 

“On a petition to the Governor in Council, signed by 
not less than one-fourth in number of the electors of 
any county or city in the Dominion qualified to vote 
at the election of a member of the House of Commons, 
praying that the second part of the Act should be in 
force and take effect in such county or city, and that 
the votes of all the electors be taken for or against the 
adoption of the petition, the Governor-General, after 
certain prescribed notices and evidence, may issue a 
proclamation, embodying such petition, with a view to 
a poll of the electors being taken for or against its 
adoption. When any petition has been adopted by the 
electors of the county or city named in it, the Governor- 
General in Council may, after the expiration of sixty 
daye from the day on which the petition was adopted, 
by Order in Council published in the Gazette, declare 
that the second part of the Act shall be in force and 
take effect in such county or city, and the same is then 
to become of force and take effect accordingly. Such 
Order in Council is not to be removed for three years, 
and only on like petition and procedure 

It was contended in that case that assuming the 
Parliament of Canada had authority to pass a 
law for prohibiting and regulating the sale of 
intoxicating liquors, it could not delegate its 
powers, and that it had done so by delegating 
the power to bring into force the prohibitory and 
penal provisions of the Act (the second part of 
the Act) to a majority of the electors of counties 
and cities. This contention was rejected on the 
ground that the Act did not delegate any legis¬ 
lative powers, that it contained within itself the 
whole legislation and that the provisions that 
certain parts of the Act shall come into opera¬ 
tion on the petition of a majority of electors did 
not confer on these persons power to legislate. 

[73] The same doctrine has been laid down 
by the Judicial Committee in a later case, Hodge 
v. The Queen, 9 A. c. 117:(53 L. J. p. c. l), where 
the question arose w'hetber the Legislature of 
Ontario had or had not the power of entrusting 
to a local authority a Board of Commissioners 
the power of enacting regulations with respect 


to the Liquor Licence Act of 1877, of creating 
offences for the breach of those regulations, and 
annexing penalties thereto. The Judicial Com¬ 
mittee held that they had that power. It was 
argued that the local legislature was in the 
nature of an agent or delegate, and on the prin¬ 
ciple delegatus non potest delegare , the local 
legislature must exercise all its functions itself, 
and could delegate or entrust none of them to 
other persons Or parties. But the judgment, after 
reciting that such had been the contention, goes 
on to say : 

“It appears to their Lordships, however, that the 
objection thus raised by the appellants is founded on 
an entire misconception of the true character and 
position of the Provincial Legislatures. They are in 
no sense delegates of or acting under any mandate 
from the Imperial Parliament. When the British 
North America Act enacted that there should be a 
legislature for Ontario, and that its Legislative Assem* 
bly should have exclusive authority to make laws for 
the province and for provincial purposes in relation to 
the matters enumerated in S. 92. it conferred powers, 
not in any sense to be exercised by delegation from or 
as agents of the Imperial Parliament, but authority as 
plenary and as ample, within the limits prescribed by 
S. 92 as the Imperial Parliament in the plenitude of 
its power possessed or could bestow. Within these 
limits of subjects and areas the local legislature is 
supreme, and has the same authority as the Imperial 
Parliament.” 

[74] In Powell v Apollo Candle Co. Ltd ., 
(1885) 10 A. C. 282: (54 L. J. P. C. 7), the legisla¬ 
ture of New South Wale3 had enacted a Customs 
Regulation Act whioh professed to authorise the 
Governor to impose and levy customs duties. 

It was objected that the Legislature had not the 
power to enact the clause in question. It was 
argued that the Colonial Legislature had defined 
and limited powers which they could not exceed; 
that the power given to the Colonial legislature 
to I impose duties was to be executed by them¬ 
selves and could not be entrusted by them 
wholly or iu part to the Governor or any other 
person or body. But the Judicial Committee 
overruled the contention on the ground that the 
Colonial Legislature was not a delegate but had 
plenary powers of legislation. It was a legisla¬ 
ture restricted in the area of its powers, but 
within that area unrestricted and not acting as 
agent or delegate. At page 291, the Judicial 
Committee state: 

“It is argued that the tax in question has been im¬ 
posed by the Governor, and not by the legislature, 
who alone had power to impose it. But the duties 
levied under the Order in Council are really levied by 
the authority of the Act under which the order is 
issued. The legislature has not parted with its perfect 
control over the Governor, and has the power, of 
course, at any moment of withdrawing or altering the 
power which they have entrusted to him. Under these 
circumstances their Lordships are of opinion that t e 
judgment of the Supreme Court was wrODg ir» dec a- 
ring S. 133, Customs Regulation Act of 1879, to be 
beyond the power of the Legislature.’ 
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[75] In the important Australian ease, Baxter 
v. Ahway t (1909) 8 com. L. R. 626, the Gover¬ 
nor-General had issued a proclamation under 
the authority of the Customs Act, 1901, prohibi¬ 
ting the importation of opium. It was claimed 
in that case that the proclamation was invalid. 
The importation of opium, suitable for smoking, 
was prohibited as being included among a class 
described as “all goods, the importation of which 
may be prohibited by proclamation.” It was 
claimed that the power to prohibit was a power 
that must be exercised by the legislature directly 
and could not be delegated by the Governor-Gene¬ 
ral in Council. With respect to this argument, 
Griffith 0. J. said at page 632: 


‘‘It is of course obvious that every legislature does 
in one sense delegate some of its functions. It is too 
late in the day to say that the legislature cannot 
create, for instance, a municipal authority and give it 
power to make bye laws, or oreate a public authority 
with power to make regulations having the force of 
law, or confer upon the Governor in Council power to 
make regulations having the iorce of law, or upon the 
Judges of the Court power to make Rules of Court 
having the force of law. Nor is it to the purpose to 
say that the legislature could have done the thing it¬ 
self. Of course it could. In one sense this is a delega¬ 
tion of authority because it authorises another body 
which it specifies to do something which it might have 
done itself. It is too late in the day to contend that 
suoh a delegation, if it is a delegation, iB objectionable 
in any sense.” 


[76] Again in Victorian Stevedoring Con¬ 
tracting Co. v. Dignan , 46 Com. L. R. 73, the 
Australian Court decided that an Act of 1828 
entitled an Act relating to employment in trade 
and commerce under other countries which pre¬ 
scribed no rule in relation to such employment 
but remitted the whole matter to the regulation 
of Governor-General in Council “extraordinary 
though this form of legislation is” was not 
beyond the power of Parliament. At page 114 
Evatt J. said: 

“In dealing with the doctrine of ‘separation* of legis¬ 
lative and executive powers, it must be remembered 
that, underlying the Commonwealth frame of Govern¬ 
ment, there is the notion of the British system of an 
Executive which is responsible to Parliament. That 
system is not in operation under the United States 
Constitution. Nor, Indeed, had it been fully developed 
in England itself at the time when Montesquieu first 
elaborated the doctrine or theory of separation of 
Governmental powers. But, prior to the establishment 
of the Commonwealth of Australia in 1901, responsible 
Government had become one of the central characteris¬ 
tics of our polioy. Over and over again, its existence 
in the constitutional scheme of the Commonwealth 
has been recognised by this Couit.” 

[77] On behalf of the Provincial Government 
the learned Advocate-General placed reliance 
upon Emperor v. Benoari Lal Sarma , 72 I. A. 
57 : (a. I. R. (32) 1945 P. C. 48: 46 Cr. L. J. 689). 

In this case an Ordinance issued under s. 72 of 
8ch. 9, Government of India Act, 1935, made by 
the Governor-General, was impugned on the 


ground that the legislative authority could not 
be delegated. The Ordinance recited .'that “an 
emergency has arisen which makes it necessary 
to provide for the setting up of special criminal 
Courts.’* The Ordinance contained the necessary 
frame work for Courts of criminal jurisdiction, 
provisions aa to th9 respective limits of their 
jurisdiction and procedure together with restric¬ 
tions on appeal, But the Ordinance did not 
itself set up any of these Courts but provided 
by 8. 1 (3) that the Ordinance 

“shall come into force in any Province only if the 
Provincial Government, being satisfied of the existence 
of an emergency arising from any disorder within the 
Province or from a hostile attack on India or on a 
country neighbouring on India or from the imminence 
of such an attack, by notification in the official Gazette, 
declares it to be in force in the Province , and shall 
cease to be in force when such notification is res¬ 
cinded .” 

It was contended that the Ordinance was in¬ 
valid as the Governor.General had illegally 
delegated to the Provincial Government the 
authority to decide whether the emergency exist¬ 
ed instead of deciding it for himself. Upon this 
contention the Judicial Committee observed: 

“It is undoubtedly true that the Governor-General 
acting under S. 72 of Schedule IX, must himself dis¬ 
charge the duty of legislation there cast on him, and 
cannot transfer it to other authorities. But the Gov¬ 
ernor-General has not delegated his legislative powers 
at all. His powers in this respect, in cases of emergency, 
are a3 wide as the powers of the Indian Legislature 
which, a3 already pointed out, in view of the proclama¬ 
tion under S. 102, had power to make laws for a 
Province even in respect of matters which would 
otherwise be reserved to the Provincial Legislature. 
Their Lordehips are unable to see that there was any 
valid objection, in point of legaiity, to the Governor* 
General’s ordinance taking the form that the actual 
setting up of a special Court under the terms of the 
Ordinance should take place at the time and within the 
limits judged to be necessary* by the Provincial Gov¬ 
ernment specially concerned. This is not delegated 
legislation at all. It is merely an example of the not 
uncommon legislative arrangement by which the local 
application of the provision of a Btatute is determined 
by the judgment of a local administrative body as to 
its necessity. Their Lordships are in entire agreement 
with the view3 of the Chief Justice of Bengal and of 
Khundkar J. on this part of the case.” 

[78] From this review of the authorities it is 
manifest that S. 1 of the impugned Act in the pre¬ 
sent case does not improperly delegate legislative 
power to the Provincial Government. The 
section has merely vested executive discretion 
regarding the application of law to a situation 
already in existence. The duration of the Act 
as also the area over which it is to operate has 
been left to the discretion of the Provincial 
Government. Such a delegation is permissible 
and is not in conflict with any constitutional 
principle. 

[79] On behalf of the appellant Mr. Sarjoo 
Prasad referred to the passage quoted in 
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Cooley s Constitutional Limitations, volume I, 

at page 224, to the following effeofc: * 

Ih e power conferred upon the Legislature to make 

laws cannot be delegated by that department to any 

other body or authority. Where the sovereign power 

of the State has located the authority, there it must 

remain; and by the constitutional-agency alone the 

laws must be made until the constitution itself is 
changed. 

Thia American doctrine is founded upon the 
theory that the powers of government are 
derived from the authority of the people of the 
Union and hence no agency to whom the people 
have confided p, power may delegate its exer¬ 
cise. In Hampton & Co. v. United States , 276 
U.^S, at p. 405, Chief Justice Taft states: 

The well-known maxim 4 Delegata potestas non 
potest aelegari applicable to the law of agencv in the 
general and common law, is well understood and has 
had wider application in the construction of our 

Federal and State Constitutions than it has in private 
laws.” 

Uufc no such doctrine has existed in respect of 
British Colonial Legislatures whether erected in 
virtue of the prerogative or by Imperial statute. 
It is hence doubtful if the American doctrine 
quoted in Cooley volume I, p. 224, is applica¬ 
ble to the Legislatures which function under the 
Government of India Act. In Phillips v. Eyre , 

(1870) 6 Q. B. 1 : (40 L. J. Q. B. 28), Willes J. 

delivering the judgment of the Exchequer 

Chamber emphatically stated: 

“A confirmed act of the local Legislature. 

whether in a settled or a conquered colony, has, as to 
matters within its competence and the limits of its 
jurisdiction, the operation and force of sovereign legis¬ 
lation, though subject to be controlled by the Impe¬ 
rial Parliament.” 

Reference has already been made to It. v. 
Burah, (1878) 3 A. c. 889: (4 cal. 172 P. c.). 
Hodge v. The Queen (1884) 9 a. c. 117 : (53 
L. j. p. c. 1.) and Powell v, Apollo Candle Co 
(1885) 10 A. c. 282: (54 L. j. p. c. 7), where the 
Judicial Committee rejected the doctrine of 
‘delegata potestas non potest delegari'. On the 
contrary, the Judicial Committee emphasised 
that neither the Indian nor Colonial Legislatures 
were delegates of the Imperial Parliament, but 
that they had plenary and absolute powers of 
legislation. 

[80] It is of great importance to notice that, 
even in the United States the Supreme Court 
though paying lip service to the supposed cons- 
titutionnl doctrine has in fact sustained each 
new delegation of powers by the Congress. In 
the United States v. Brig Aurora, ( 1812 ) 7 Or. 
382, the relation of the legislative power of the 
Congress to national executive power wa 3 for 
the first time considered by the Supreme Court. 
The Act of 1809, in forbidding trade with Great 
Britain and France authorised the President to 
suspend its provisions when in his judgment 


certain events had taken place, and likewise to 
revive them upon the occarrenci of certain 
other events, of which also he was to be the 
judge. The Aurora was seized for attempting to 
trade contrary to the provisions of the Act after 
it had been revived by presidential proclama. 
tion. Counsel for claimant argued: “To make 
the revival of a law dependent upon the presi¬ 
dential proclamation is to give that proclama¬ 
tion the force of a law,*” and that “Congress 
cannot transfer the legislative power to the 

President.” The Court, nevertheless, upheld the 
Government, saying: 

“We see no sufficient reason why the legislature 
should not exercise its discretion in reviving the Act 
of 1809 either expressly or conditionally as its judg¬ 
ment should direct.” 

[ 81 ] The precedent thus established was 
followed in 1891 in the case of Field v. Clark, 
(143 U. S. 649), in which the point at issue was 
the validity of a provision of the Tariff Act of 
1890 empowering the President to suspend cer¬ 
tain other provisions of the Act in described 
contingencies to be ascertained by him. The 
Court concluded that both on the basis of prece¬ 
dent and of principle the provision in question was 
unassailable. “That Congress cannot delegate 
legislative power to the 4 Pre3ident”, Harlan J. 
asserted, 

“is a principle universally recognised as vital to the 
integrity and maintenance of the system of govern¬ 
ment ordained by the constitution. The Act of 1st 
October 1890, in the particular under consideration is 
not inconsistent with that principle. It does not in any 
real sense invest the President with the power of 
legislation. Nothing involving the expediency or just 
operation of such legislation was left to the determina¬ 
tion of the President. Legislative power was exercised 
when Congress declared that the suspension should 
take effect upon a named contingency. What the 
President was required to do was simply in execution 
of the act of Congress.” 

[82] In the recent case, Opp Cotton Mills v. 
Administrator , (1941) 312 U. s. 126, the Supreme 
Court sustained the Fair Labour Standard Act 
of 1938 against the objection that Congress had 
delegated its legislative function. In the course 
of the judgment Stone C. J„ observed : 

“In an increasingly complex society Congress obvious¬ 
ly could not perform its function if it were obliged to 
find all the facts subsidiary to the basic conclusions 
which support the defined legislative policy in fixing, 
for example, a tariff rate, a railroad rate or the rato of 
wages to be applied in particular industries by a mini¬ 
mum wage law. The constitution, viewed as a con¬ 
tinuously operative charter of Government, is not to be 
interpreted as demanding the impossible or the im¬ 
practicable. The essentials of the legislative function 
are the determination of the legislative policy and its 
formulation as a rule of conduct. Those essentials 
are preserved when Congress specifics the basic con¬ 
clusions of fact upon ascertainment of which, from 
relevant data by a designated administrative agency, it 
ordains that its statutory command is to be effective.” 
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v. United States t 298 U. S. 294, Oadozo J., 
frankly recognised that executive and adminis¬ 
trative officers and boards are in substance 
exercising a delegated legislative power in exer¬ 
cising their discretionary and rule-making 
powers but that the delegation involved therein 
is permissible in the sense that it is not in con¬ 
flict with the constitutional priniple against the 
delegation of legislative powers. 

[84] In this context it should be observed 
that the maxim delegatus non potest delegare 
is traced to a gloss on a passage in Justmian’s 
Digest, (D. 1. 21 . 25 and also D. 2. 1. 5). The 
maxim was introduced into English law through 
a misreading of Bracton (vide the learned article 
by Patrick Duff and H. E. Whiteside 14 Cornell 
Law Quarterly 168). It wa3 developed as a 
doctrine of agency and established by Coke in 
decisions forbidding the delegation of judicial 
powers. In his second treatise on Civil Govern¬ 
ment Chap. XI, Locke applied the maxim to forbid 
the transference of the “power of making laws 
to any other hands.” Under Locke’s influence 
the maxim found its way into the writing of 
American publicists in the guise of a fundamental 
principle of free Government. In the United 
States partly because of the doctrine that all 
governmental powers are delegated by sovereign 
people, partly because of its logical affiliation 
with the dogma of separation of powers, the 
maxim became identified with the problem of 
delegation by legislature or governmental bodies. 
Appearing as corollary of this fundamental 
dogma it received the sanction ot the constitu¬ 
tional writers and the problem of delegation has 
been obscured by the doctrine of the trinity of 
governmental powers. 

[85] As regards the limit to which legislative 
discretion may be delegated a learned writer 
has said : 

“The fundamental limitation has to do with the 
scope of the discretion that may be delegated. All 
students of the subject will admit that Congress could 
not, if it would, transfer in toto to the President or any 
other agency all or any of its enumerated powers. 
Thus a statute in general terms that the President be 
given authority to pass regulations regarding inter state 
or foreign commerce, would without doubt be held 
invalid. Nor can Congress delegate the power to regu¬ 
late even one whole field of inter State commerce. 
Surely it would not be legitimate for it to authorise 
the President to pa9s reasonable regulations with refer¬ 
ence to the inter-state railroad problem. Yet Congress 
has granted the Inter-State Commerce Commission the 
power to fix maximum railroad rates, provided they be 
reasonable; and all admit that this i3 constitutional. 
What is the distinction ? Essentially the quantitative 
one of the scope of the discretion.” (James Hart, “The 
Ordinance Making Powers of the President of the 
United States,” p. 146.) 

[86] The mainstay of the appellant’s argu¬ 
ment i3 a recant judgment of the Federal Court, 


53 O.W.N. (P.R.) 91 1 (A.I R. (86) 1949 F. C. 175 : 
60 Cr. L. J. 897). But the fact3 of that case are 
dearly to be distinguished. In that case the 
question before the Federal Court related to the 
validity of the Bihar Maintenance of Public Order 
Act (Act V [5] of 1947). Section 1 (2) of that 
Aot declared that the Act extended to the whole 
of the Province of Bihar. Section 1 (3) enacted 
that it shall remain in force for a period of one 
year from the date of its commencement. There 
was a proviso to the following effect : 

“Provided that the Provincial Government may, by 
notification, on a resolution passed by the Bihar Legis¬ 
lative Assembly and agreed to by the Bihar Legislative 
Council, direct that this Act shall remain in force for a 
further period of one year with such modifications, if 
any, a3 may bo specified in the notification.” 

The majority of the Federal Court held that the 
sub-section was ultra vires of the Bihar Legisla¬ 
ture on the ground that there was improper 
delegation of legislative power to Executive 
Government. But it should be noticed in the 
first place that the Act was a temporary Act 
and by vitrue of 8.1 (3), the Provincial Govern¬ 
ment had been delegated the power not only 
to extend but to modify the Act on the resolution 
of the two Houses of the Bihar Legislature. To 
quote the words of Mahajan J.: 

“What modifications are to be made in a statute or 
whether any are necessary is an exercise of law-making 
power and cannot amount merely to an act of execution 
of a power already conferred by the statute. The extent 
of change is left to external authority, i. e., the Pro¬ 
vincial Government. Nothing is here being done in 
pursuance of any law. What is being delegated is the 
power to determine whether a law shall be in force 
after its normal life has ended and if so what that law 
will be, whether that what was originally enacted or 
something diSerent. The body appointed as a delegate 
for declaring whether a penal Act of this character 
shall have longer life than originally contemplated by 
the legislature and if so, with what modification, is a 
new kind of legislature than entrusted with this duty 

under the Government of India Act, 1935 .This 

novel device of defeating the Constitution Act adopted 
by the Provincial Legislature cannot have the approval 
of this Court. It is a dangerous device to defeat the 
clear and unambiguous provisions of the Constitution 
Act and if encouraged, may lead to the substitution of 
new law making bodies under cover of so-called condi¬ 
tional legislation.” 

In the present case, however, the material facts 
are different. The Bihar Buildings Control Act, 
1947, which the Legislature had enacted, is not 
a temporary Act. Since no time is fixed, the 
statute is a perpetual Act and continues in force 
unless it is repealed (vide the definition of 
Perpetual Act at p. 345 in Craies on Statute 
Law, Edn. 4). It should be noticed that the Act 
received the assent of the Governor-General on 
14th March 1947, and the assent was published 
in the Gazette on the next date. Since the statute 
does not fix a date from which it shall operate, 

S. 6, Bihar General Clauses Act, would apply 
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and the Act would come into operation on 15th 
March 1947, when the Governor-Generals assent 
was published in the Gazette. As already re¬ 
mat ked, s. l (3) merely enacts that “it shall 
remain in force for such period as the Provincial 
Government may, by notification, fix.” It is 
manifest that the Act had already come into 
force on 15th March 1947. The Provincial 
Government was only empowered to restrict the 
time for which it ^ould remain in force. Even 
if the Provincial Government have not exercised 
their powers under 8. 1 (3), the Act would 
obviously remain in force till it is repealed by 
the Provincial Legislature. It should also be 
stated that under s. 1 (3) the Provincial Govern- 
ment has not teen empowered to modify the 
provisions of the statute. The Provincial Govern¬ 
ment has only been given discretion to restrict 
the duration of the statute for such period as 
they thought fit. No power is granted to the 
Provincial Government to extend the operation 
of the Act beyond the period fixed by the legis¬ 
lature. Since the material facts are different, the 
ratio of the Federal Court decision in J at indr a 
Nath Gupta v. Province of Bihar , (a. i. r. 
(36) 1949 F. C. 175 : 60 Cr. L. J. 897), will 
not, in my opinion, apply to the present case. 
It cannot (for the reasons already fully stated) 
be held that 8. 1 (3) of the Act is illegal and 
ultra vires on the ground that it is an improper 
delegation of legislative power to the executive 
Government. 

[87] The learned Advocate-General then re- 
ferred to the fact that on 12th October 1949, the 
Government of Bihar had promulgated an ordi- 
nance amending the Bihar Buildings Control 
Act, 1947. Seotion 2 of the Ordinance states : 

“For sub-s. (3) of S. 1, Bihar Buildings (Lease, Rent 
and Eviction) Control Act, 1947 (hereinafter referred 
to as the said Act), the following sub-section 6hall bo 
substituted and shall be deemed always to have been 
substituted, namely: 

'(3) It shall remain in force for five years : Provided 
that the expiration of this Act under the operation of 
this sub-section shall not— 

(a) render recoverable any sum which during the 
continuance thereof was irrecoverable or affect the right 
of a tenant to recover any sum which during the con¬ 
tinuance of this Act was recoverable by him thereunder; 
or 

(b) affect any liability incurred under this Act or any 
punishment incurred in respect of any contravention 
of this Aofc or any order made thereunder; or 

(c) affect any investigation or legal proceeding in 
respect of any such liability or punishment as afore¬ 
said; and any Buch investigation or legal proceeding 
may be instituted, continued or enforced and any such 
punishment may be imposed, as if this Act had not 
expired’.” 

[88] For the appellant the learned advocate 
maintained that in making the ordinance the 
Governor of Bihar had acted beyond his legisla¬ 
tive competence. It was argued that under S, 88, 


Government of India Act, the Governor could 
not promulgate an ordinance for repealing or 
amending a Provincial Act. The question wa& 
explicitly considered by the Judicial Committee 
in Emperor v. Benoarilal Sarma , 72 I. A. 67 • 

(A. I. R. (32) 1945 P. C. 48 ; 46 Cr. L. J. 589). In 

that case the Governor-General by ordinance 
had repealed or amended a number of sections 
in the Criminal Procedure Code. Nevertheless 
the Judicial Committee held that the ordinance 
was valid. At p. 68, Viscount Simon observed: 

“Previous to 1935 the High Court had revlsional 
jurisdiction over the Magistrate’s Courts in the relevant 
area. The argument advanced was that this jurisdiction 
could not be taken away by an ordinance made by the 
Governor-General under S. 72, as the Governor-Gene¬ 
ral’s ordinance was not an ‘Act of the appropriate 
legislature.’ ‘Legislature,’ it was said, means only 
the Central Legislature consisting of the two Houses 
and the Governor-General, or the Provincial Legisla¬ 
ture consisting of the two Houses and the Governor* 
and the Governor-General when making an ordinance 
in cases of emergency under S. 72 was not cither of 
these legislatures. The argument, as Sir Harold Derby¬ 
shire pointed out in his judgment, overlooked the pro¬ 
vision in S. 311, sub-s. (6) of the Act, which says, ‘Any 
reference in this Act to ... . Acts or laws of the 
Federal or a Provincial Legislature, shall be construed 
as including a reference to an Ordinance made by the 
Governor-General. . . .’ There is, thus, no substance in 
this objection. Assuming that the condition as to 
emergency is fulfilled, the Governor-General Acting 
under S. 72 may repeal or alter the ordinary law as to 
the revisional jurisdiction of the High Court, ju3t M 
the Indian legislature itself might do.” 

In Jnan Prosanna v. Province of West Ben¬ 
gal, 53 C. W. N. 27 : (A. I. R. (36) 1949 Cal. 1 : 
50 Cr. L. J. 1 ), a Full Bench of the Calcutta 
High Court has likewise expressed the opinion 
that an existing legislative Act can be expressly 
amended or repealed by the Governor by legis- 
lation by ordinance. In my opinion, the Gover¬ 
nor is competent in the present case to amend 
or repeal existing Provincial legislation by pro¬ 
mulgating an ordinance under S.88, Government 
of India Act. 

[89] The argument was stressed that even if 
the Governor could amend the existing Provin¬ 
cial legislation by ordinance, he could not give 
retrospective effect to the Ordinance. It was 
pointed out that S. 2 of the Ordinance was 

clearly retrospective. This section provides that: 

“For sub-s. (3) ol S. 1. Bihar Buildings (Lease, Rent 
and Eviction) Control Act, 1947 (hereinafter referred 
to as the said Act), the following sub-section shall be 
substituted and shall be deemed always to have 
been substituted, namely : 

“(3) It shall remain in force for five years : 

Provided that the expiration of this Act under 
operation of this sub-section shall not.” 

[90] The argument on behalf of the appellant 
must fail. For, in United Provinces v. ML 
Atiqa Begum , 1940 F. c. R. 110 : (A. I. R. (28) 
1941 F. C. 16), the Federal Court held that the 
right to legislate retrospectively is inherent in 
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the right to legislate. That being so, if the 

Governor has a right to legislate, and if such 

legislation is to have the same effect as if passed 

by the legislature (as enacted by S. 88 (2)), then, 

it is manifest that the Governor has right to 

give retrospective effect to an ordinance he 

promulgates. This was the view of the Full 

Bench of the Bombay High Court in Prabha- 

kar Kondaji v. Emperor , A. I. r. (31 ) 1944 Bom. 

119 : (45 Cr. L. J. 604), and of a Full Bench 

of the Calcutta High Court in Jnan Pro - 

sanna v. Province of West Bengal , 53 C. w. N. 

27 : (a. 1 . r. (36) 1949 Cal. l : 60 cr. L. J. l). The 

same view has been expressed by the Judicial 

Committee in Kumar Singh v. Emperor, 73 

I. A. 199 : (A. I. R. ( 33 ) 1946 P. C. 169 I 47 Cr. 
L. J. 983). 

[91] On behalf of the appellant the argu¬ 
ment was stressed that S. 3 of the ordinance was 
ultra vires in any case. Section 3 of the ordin- 
ance is to the following effect : 

‘ Notwithstanding anything contained in Eub-s. (3) 
of 8. 1 of the said Act, the said Act shall not be deem¬ 
ed to be invalid on the ground that the duration of the 
Act was fixed or extended otherwise than by an Act 
of the Provincial Legislature ; and all penalties incurr¬ 
ed, orders or rules made, action or proceedings taken, 
directions issued or jurisdiction exercised by any 
authority under or in accordance with the provisions 
of the said Aot during the period from 15th March 
1947, up to the commencement of this Ordinance shall 
be deemed to be as good and valid in law as if suoh 
penalties, orders, rules, aotions, proceedings, directions 
and jurisdictions had been incurred, made, taken, 
issued or exercised under the said Act bb amended by 
this Ordinance.” 

[92] It was contended that the Legislature can¬ 
not compel the Courte to adopt a particular 
construction of a statute which the Legislature 
permits to remain in force. It was argued that 
the Legislature cannot issue a mandate to 
Court which leaves the law unchanged but seeks 
to compel the Courts to construe it not according 
to the judicial but the legislative judgment. But 
it is not necessary in this case to decide the 
question whether S. 3 of the Ordinance is 
invalid, for, in my opinion, S. 3 is clearly sever¬ 
able from the rest of the ordinance which would 
still retain its original character and be intra 
vires and valid. 

[93] It is a well established rule of construc¬ 
tion that, where the valid provisions are not 
severable from the ultra vires provisions, the 
whole statute must be held to be bad. In Re: 
The Initiative and Referendum Act, 1919 a. o. 

935 : [a. i. B. (6) 1919 p. c. 145) and in Attorney 
General for Commonwealth v. Colonial Sugar 
Refining Co. Ltd., 1914 a.c. 237: (83 L.j.p.c. 154 ) 
the Judicial Committee held that the offending 
provisions were so interwoven into the scheme 
of legislation that they were not severable, and 
that in each instance the whole Act was invalid_ 


an Act of the Province of Manitoba purporting 
to establish the Initiative and Referendum and 
an Act of the Commonwealth Parliament pur¬ 
porting to empower Royal Commissions to con¬ 
duct enquiries of an unlimited scope. On the 
other hand, severable portions may b 9 good. In 
the case of Brooke BidlaJce v. Attorney Gene¬ 
ral for British Columbia , 1923 A t c. 450 : (92 
L. J. p. c. 124), the appellants olaimed the right 
to employ Chinese and Japanese labour, in 
spite of a statute to the contrary. It was argued 
that the statute wa3 ultra vires of a Dominion 
statute ratifying the treaty of 1911 between Great 
Britain and Japan. Thi3 argument failed on the 
ground that the provisions were separable, and 
that at any rate as regards the Chinese the 
statute could not be questioned. 

But the test of severability may not be 
adequate. In the Australian case R. v. Common¬ 
wealth Court of Conciliation , 11 com. L. R. i> 

Griffith 0. J. suggested a different test : 

“I venture to doubt tho accuracy of this test. What 
a man would have done in a state of facts which never 
existed is a matter of mere speculation, which a man 
cannot certainly answer for himself, much less for 
another. I venture to think that a safer test is whether 
the statute with the invalid portion omitted would be 
substantially a different law as to the subject matter 
dealt with by what remains from what it would be with 
the omitted portions forming part of it.” 

Ihe point is whether the provisions are essen¬ 
tially and unseparably connected in substance. 
If when the unconstitutional portion is struck out, 
that which remains is complete in itself and 
capable of being executed in accordance with the 
apparent legislative intent, wholly independent of 
that which was rejected, it must be sustained.' 
In other words, the Court may uphold the valid 
portion if it is severable from invalid portion 
and if thereby a different law is not created. To 
adopt a mataphor (from the Navigation Act 
case, 29 com. L. r. 357) the test enables the 
Court to uphold provisions, however interwoven, 
but it cannot separate the woof from the warp 
and manufacture a new web. 

[94] Upon the first question, therefore, I am 
of opinion that the Bihar Buildings Control 
Act, 1947, has been validly enacted, that S. 1 ( 3 ) 
of the Act is not ultra vires and that the Ordi¬ 
nance NO. vi [6] of 1949 has validly amended 
S. 1, sub-s. (3) with retrospective effect. 

[95] The next question to be decided is whe¬ 
ther the definition of the word 'tenant* appearing 
in the Bihar Buildings Control Act, 1947 , or 
Bihar Ordinance 11 [ 2 ] of 1946 , which it replac¬ 
ed, is retrospective in its operation and protects 
the defendants in the circumstances of the case. 

[9G] For the appellant learned advocate re¬ 
ferred to Shiveswar v. Parmeshwar , 27 Pat. 
l: (a.i.r. (36) 1949 Pat. 355), in which Manohar 
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Lall and Imam JJ,, held that the provisions of 
fhe Bibar Buildings Control Act, 1947, or the 
Bihar Buildings Control Ordinance, 1946, were 
not retrospective. But in a later case, Sm . Sant 
Eve?' v. Ganesh Choudhary , A. I. R. (36) 1949 
rat. 137 : (27 rat. 695), Imam ana Narayan JJ. 
held that the Act must be construed to have re¬ 
trospective effect. Narayan J., laid stress in 
particular upon S. ll (l), which says that a 
tenant shall not be liable to be evicted even in 
execution of a decree. The learned Judge refer¬ 
red to circumstance that a different meaning 
was given to the word ‘tenant’ in the Act. The 
learned Judge also referred to the preamble 
which said that it was expedient to regulate the 
letting of buildings, to control the rent of such 
buildings and to prevent unreasonable eviction 
of tenants therefrom. For these reasons, Nara¬ 
yan J. thought that the Act was retrospective. 
Imam J., concurred in n separate judgment. 
But with the greatest respect, I am constrained 
to hold, for reasons which I shall shortly state, 
that neither the Bihar Act III (3) of 1947, nor the 
Bibar Ordinance 31 (2) of 1946, which it replaced, 
is retrospective in its effect. I consider that the 
decision of the Division Bench in Shiveshwar v. 
Parmeshwar, 27 Pat. 1 : (a. I. R. (36) 1949 pat. 
i355), i3 correct. It is a fundamental rule that no 
statute shall be construed to have retrospective 
operation unless such a construction appears 
very clearly in the terms of the statute or arises 
by necessary and distinct implication. In Young 
v. Adams , (1898) A. C. 469 : (67 L. J. P. C. 75), 
Lord Watson stated : 

“In tli 0 present case the learned Chief Justice was 
right in saying that the retrospective operation ought 
not to be giveu to the statute, unless the intention of 
the Legislature that it should be so construed is ex¬ 
pressed in a plain and unambiguous language, because 
it manifestly shocks one’s sense of justice that an act 
legal at the time of doing it should be made unlawful 
by some new enactment. The ratio is equally apparent 
when a new enactment is said to convert an act wrong¬ 
fully done at the time into a legal act and to deprive 
the person injured of the remedy which the law then 
gave him.” 

Again, in James Gardner v. Edward A. Lucas t 
(1878) 3 a. c. 582, Lord O’Hagan said: 

“Unless there is a declared intention of the legisla ” 
ture olear and unequivocal or unless there are some 
circumstances rendering it inevitable that we should 
take the other view, we are to presume that an Act is 
prospective and not retrospective.” 

In re Athlitmne, (189S) 2 Q. B. 547 : (67 

L. J. Q. B. 935), Wright J. restated the rule : 

“A retrospective operation is not to bs given to a 
statute so as to impair an existing right or obligation, 
otherwise than as regards matter of procedure, unless 
that effect cannot be avoided without doing violence to 
the language of the en ictment. If the enactment is ex¬ 
pressed in language which is fairly capable of either 
interpretation, it ought to b-3 construed as prospective 
only.” 


[97] In the present case upon a proper cons¬ 
truction of the provisions of the Act it is plain 
that the deSnition of the word “tenant” in S. 2 
is not retrospective in its operation. 

[98] It is manifest that the question whether 
the Bihar Act III [3] of 1947 or Bihar Ordinance 
II [2] of 1946 “protects the defendants in the 
circumstances of this case” involves in investi¬ 
gation of facts. It is not competent for the 
Division Bench to refer such a mixed question 
of law and fact for the decision of the Full 
Bench. Rule 3 of chap. 5 of High Court Rules 
at page 25 is relevant in this context : 

“If the case is an appeal from an original decree or 
order the questions of law shall alone be referred, and 
the Full Bench shall return the case with an expression 
of its opinion upon the points of law for final adjudi¬ 
cation by the . Division Bench which referred it, and 
in case of necessity in consequenoe of the absenoe of 
any or either of the referring Judge3 for the ultimate 
decision of another Division Bench.” 

It is, therefore, for the Division Bench to examine 
and decide this question. 

[99] The third question to be determined is 
whether the civil Courts have jurisdiction in 
view of s. 11 of the Act to make a decree for 
possession in this case. It is well-known rule of 
construction that in the case of an Act which 
creates a new jurisdiction, new procedure or new 
remedies, the procedure, or remedies thus pres¬ 
cribed and no others must be followed until 
altered by subsequent legislation (Eaher M. R*, 
in R. v. Judge of Essex County Court , (1887) 

18 Q B. D. 701 : (56 L. J. Q. B. 315). There is 
also the cognate rule that where the two Acts 
are inconsistent or repugnant, the later will be 
read as having impliedly repealed by the earlier. 
Tbu3 in Dart (1893) Probate 33 : (69 L. T. 251), 
the Court of Appeal held that 8. 45, Supreme 
Court of Judicature Act, 1873, as to appeal from 
County Courts was repealed by 8. 10, County 
Courts Act, 1875, which came into operation on 
the day after the Act of 1873, and that the sub¬ 
sequent repeal of the 1875 Act by S. 188, County 
Courts Act, 1883, did not revive the repealed 
provisions of the Act of 1873. 

[100] Where the Summary Jurisdiction Act, 
1848, S. 27, empowered justices to enforos the 
payment of costs given by the Queen’s Bench on 
appeal against convictions, except where the 
party liable was under recognisances to pay 
such costs, and the Quarter Sessions Act, 1849, 
authorised the Quarter Sessions to give costs in 
‘any appeal’, to be recovered in the manner 
provided by the first Act, it was held that the 
exception in chat Act was impliedly repealed, 
and that a distress warrant had been properly 
issued against the party liable, though he was 
under recognisances, Freeman v. Read, (1860) 

30 L. J. M. c. 123 : (9 w. R. 14l). In another 
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case an order made under the authority o£ the 
Judicature Act, 1875, enacting that the costs of 
all proceedings in the High Court shall be in the 
discretion of the Court and that where an action 
is tried by a jury the costs shall follow the event 
unless the Judge at the trial, or the Court, 
otherwise orders, was held to repeal so much of 
the Limitation Act, 1623, as deprived a success¬ 
ful plaintiff of costs in an action of a slander 
when he did not recover as much as 40 shillings 
damages, House of Lords in Garnett v. Brad - 
ley, (1878) 48 L. J. EX. 186: (3 A. C. 944). 

[ 101 ] In the present case s. 11 (1) of the Act 

enacts : 

“Notwithstanding anything contained in any agree¬ 
ment or law to the contrary and subject to tha provi¬ 
sions of S. 12, where a tenant 13 in possession of any 
building, he shall not be liable to be evicted therefrom 
whether in execution of a decree or otherwise, except— 

(a) in the cage of a month to month tenant, for non¬ 
payment of rent or breach of the conditions of the 
tenanoy, or for sub-letting the building or any portion 
thereof without the consent of the landlord, or if he ig 
an employee of the landlord occupying the building as 
an employee, on his ceasing to be in such employment; 
and 

(b) in the cage of any other tenant, on the expiry of 
the period of the tenancy, or for non-payment of rent, 
or for breach of the conditions of the tenancy : 

Provided that nothing contained in this section shall 
apply to a tenant whoes landlord is the Provincial or 
the Central Government or any local authority consti¬ 
tuted under any enactment for the time being in 
force.” • 

-Section 11 ( 2 ) of the Act states : 

“A landlord who seeks to evict his tenant under 
sub-8. (1), bha.ll apply to the Controller for a direction 
in that behalf. If the Controller, after giving the tenant 
a reasonable opportunity of showing cause against the 
application, is satisfied that the tenant is liable to be 
evicted under the provisions of sub s. (1), he shall make 
aD order directing the tenant to put tho landlord in 
possession of the building and if the Controller is not 
so satisfied, he shall make an order rejecting the 
application.” 

[102] It is manifest that the Bibar Buildings 
Control Act, 1947, creates a new jurisdiction and 
provides new remedies. Upon a proper construc¬ 
tion of s. 11 of the Act in its context it is plain 
that the civil Courts have no jurisdiction to 

grant a docree for possession in cases covered bv 
the Act. 

[103] To conclude, I am of opinion (l) that 
tbe Bihar Act ill [3] of 3947 is validly enacted; 
that S. 1 (3) of the Act is intra vires; that it has 
been legally amended by Bihar Ordinance vi 
j[G] of 1949 ; (2) that the definition of the word 
"tenant” in the Bihar Act ill [3] of 1947, or the 
Bihar Ordinance ll [ 2 ] of 1916 is not retrospec¬ 
tive in its operation ; (3) that the civil Courts 
have no jurisdiction in view of the provisions of 
S. ll of the Act (Act in [3] of 1947 ) to make a 
decree for possession. 

[ 104 ] Such are the answers I should give to 
this Reference to the Full Bench. 


[ 105 ] Per Full Bench : — Let a certificate 
issue under S. 205 (l), Government of India Act. 
v.B.B. Reference answered . 


A. I. R. (37) 1950 Patna 75 [G. N. 20.] 

Agarwala C. J. 

Bilas Rai Bohit Ramla — Petitioner v. 
The King . 

Criminal Revn. No. 365 of 1948, Decided on 18th 
May 1948, against order of Sessions Judge, Santal Par- 
ganas, D/- 24th February 1948, 

Cotton Cloth and Yarn Control Order (1945), 
S. 23—Sanction for prosecution for contravention 
of Order — Sanction signed by Additional Under¬ 
secretary on behalf ot Provincial Government — 
Sanction is not properly authenticated—Conviction 
must be set aside—Government of India Act (1935), 
S. 59 — Notification No. 2094-A dated 1-5^ 1937 
issued under. 

A sanction for prosecution for contravening S. 18 (2) 
of the Cotton Cloth and Yarn Control Order, 1945, was 
purported to be signed on behalf of the Provincial Gov¬ 
ernment by an ‘ Additional Under-Secretary to Gov¬ 
ernment” who was not one of the persons referred to 
in Notification No. 2094A, dated 1-5 1937 issued under 
S. 59, Government of India Act, 1935. The accused was 
tried and convicted upon suoh sanction’. 

Held that the sanction was not properly authenticat¬ 
ed and therefore the conviction must be set aside. 

[Para 2] 

S. Ii. Ghosal — for Petitioner. 

K. P. Varma — for the Crown. 

Order. — The petitioner has been sentenced 
to three months’ rigorous imprisonment under 
R. 81 ( 4 ), Defence of India Rules, for contraven¬ 
ing 8. 18 (2), Cotton Cloth and Yarn Control 
Order, 1945. 

[2] The first point taken on his behalf is that 
there has never been any valid sanction for the 
prosecution. Section 23 of the Cotton Cloth and 
Yarn Control Order declares that no prosecution 
for the contravention of any of the provisions of 
the Order shall be started without the previous 
sanction of the Provincial Government, or such 
officer of the Provincial Government not below 
the rank of the District Magistrate, as the Pro- 
vincial Government may, by a general or special 
order in writing, authorize in thi3 behalf. It has 
not been contended on behalf of the Provincial 
Government that any of its officers ha 3 been 
authorized by a general or special ordor to sanc¬ 
tion prosecutions under this order. What is to 
be seen, therefore, is whether tho prosecution 
was sanctioned by the Provincial Government. 
The sanction reliod upon by the prosecution in 
thi9 case i3 Ex. 5, which is addressed to the Addi¬ 
tional Deputy Commissioner of Santhal Parganas 
and sanctions the prosecution of Bilas Roy Bohit 
Ramla, which i3 the name of the appellant. It 
purports to be signed “By order of the Governor 
of Bihar” “for” somebody described as “Addi¬ 
tional Undc-r-Secretary to Government.” It is 
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contended on behalf of the petitioner that thi 3 is 
not a properly authenticated document. Reliance 
is placed on s. 59, Government of India Act, 
1935, which requires that all executive action of 
the Government of a Province shall be expressed 
to be taken in the name of the Governor, and 
that orders and other instruments made and 
executed in the name of the Governor shall be 
authenticated in such manner as may be speci¬ 
fied in rules to be made by the Governor. Under 
this section Notifn. no. 2094A, dated 1st May 1937, 
and published in the Bihar Gazette, 1937 , Part II, 
page 32], was issued. It states that all orders or 
instruments made or executed by or on behalf of 
the Governor cf Bihar shall be expressed to be 
made by, or by order of, the Governor of Bihar, 
and - save in cases where the officer has been 
specially empowered to sign an order or instru¬ 
ment of the Government of Bihar, every such 
order or instrument shall be signed by either the 
Secretary, the Additional Secretary, the Joint 
Secretary, the Deputy Secretary, the Under Secret 
tary or the Assistant Secretary to the Govern¬ 
ment of Bihar. As I have already stated, the 
so-called sanction in the present case does not 
purport to be signed by any of these persons 
but to be signed for an Additional Under-Secre- 
tary to the Government. Even an Additional 
Under-Secretary is not one of the persons refer¬ 
red to in the Notification I have quoted above, 
but still less is anybody else authorized to sign 
on behalf of any of those persons. The sanction 
in the present case, therefore, has not been prov¬ 
ed to be properly authenticated. The conviction, 
therefore, must be set aside and the order for 
forefeiture of the cloth is set aside. 

K.S. Conviction set aside. 


A. I. R. (37) 1950 Patna 76 [C. N. 21.] 
Agarwala C. J. and Meredith J. 

Ram Ranbijaya Prasad Singh—Petitioner 
v. Province of Bihar—Opposite Party. 

Misc. Judicial Case No. 146 of 1948, Decided on 16th 
September 1948. 

(a) Bihar Agricultural Income-tax Act (VII [7] of 
1938), S. 2 (a) —Agricultural income —Sale in execu¬ 
tion of rent decree — Purchase price is receipt of 
income—Mere fact that landlord assesseeis himself 
purchaser makes no difference. 

Where in execution of his rent decrees the assesses 
put the tenants’ holdings up to sale and purchased 
them himself, setting off the purchase price against 
the decretal dues, the effect of this transaction is not 
merely to increase his capital assets but amounts to a 
receipt of income. If the purchaser at the execution 
sale had been a stranger, and the assessee had received 
the purchase price through the Court, it could not 
have been contended that he had not received the 
decretal dues. The mere fact that he himself was the 
auction-purchaser makes no difference. The essence of 
the transaction i9 that, notionally, the assessee received 
the purchase price of the holdings and with that 


money purchased the holdings. Not the wholeofit, 

however, is agricultural income. Interest on arrears of 

rent does not fall within the definition of agricultural 
income. [Para 2] 

(b) Bihar Agricultural Income-tax Act (VII [7] 
of 1938), S. 2 (a) — Assessee himself raising crops 
but not selling them in year of assessment—Value 
of crops — Determination of—Produce to be ap¬ 
praised at average market rate and not at con¬ 
trolled rate prevailing at the time of harvest. 


Where a farmer retains his crops and does not sell 
them, and the market price of the crop 3 varies from 
time to time during the period that he retains them 
owing to changes in the market rate, their value will 
vary from time to time throughout the year. In these 
circumstances, it is legitimate for the assessing autho- 
riiy to take the average rate for the purpose of deter¬ 
mining the value of the crops. The value of the orops 
should not be determined by the controlled rate which 
prevailed at the time the crops were harvested. 

[Para 3] 

Sarjoo Prasad and N. K. Prasad II 

-^./or Petitioner. 

The Advocate General —for Opposite Party. 


Agarwala G. J. —This is a reference under 
S. 25 (3), Bihar Agricultural Income-tax Act, 
1938. The assessee is a landlord, the Maharaja 
of Dumraon. The reference arises out of the 
assessment on him in respect of agricultural 
income for the Fasli year 1351. The assessment 
was on a total agricultural income of Rs. 11 82,094- 
4-2 pies which included a sum of Rs. 13,177 8-2 
pies which the assessee realised by the execution 
of decrees for arrears of rent, cess a«d interest. 
This amount comprised Rs. 11,793-12-1 pie arrears 
of rent and cess, and Rs. 1,373-12-1 pie for 
interest thereon. 


[2] Two questions have been referred to us 
for decision : 

“(1) Whether the amount of Rs. 13,177-8-2 pies 
realised in the shape of lands purchased in execution of 
rent decrees could be assessed or whether it was a capi¬ 
tal asset not liable to assessment, and (2) Whether the 
controlled rate prevailing at the time of the harvest 
should be taken in lieu of the average rate from the 
Gazette in absence of sale of the crops by the petitioner 
assessee.” 

Neither of these questions i3 very happily worded, 
but the points they intend to raise are clear. 
The first question really to be decided'ia whe¬ 
ther, in the circumstances of the case, the assessee 
can be said to have received the sum of 
Rs. 13,177-8-2 and whether this sum was taxable 
as agricultural income. What actually happened 
with regard to this sum is that in execution oi 
his decrees the assessee put the tenant’s holdings 
up to sale and purchased them himself, setting 
off the purchase price against the decretal dues. 
On his behalf it is contended that the effect of 
this transaction i3 merely to increase hi3 capital 
assets and not to amount, to a receipt of in- 
come. There is no substance whatsoever in this- 
contention. If the purchaser at the execution 
sales had been a stranger, and the assessee baa 
received the purchase price through the Court 
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it could not have been contended that he had 

not received’ the decretal dues. The mere fact 

that he himself was the auction purchaser makes 

no difference. The essence of the transaction 

was that the holdings were sold in execution of 

the decrees, and the purchase price satisfied the 

assessee’s demands on account of rent, cess and 

* 

interest, that is to say, notionally, the assesses 
received the purchase price of the holdings and 
with that money purchased the holdings. In 
these circumstances, the entire sum must be 
held to be income received by the assesses. Not 
the whole of it, however, is agricultural income. 
Rupees 1 373-12 1 pie was received on account of 
interest on rent, and the Privy Council has 
recently held that interest on arrears of rent 
does not fall within the definition of agricultural 
income. The answer to the first question must, 
therefore, be that out of the sum of rs. 13,177-8-2 
pies Rs. 11,793-12-1 pie is assessable as agricul¬ 
tural income and Rs. 1,373.12-1 pie is not so 
assessable. 

[3] With regard to the second question, the 
facts were that the assesses himself cultivated 
the land and raised crops on it, which were not 
sold in the year of assessment. It is not disputed 
that he is assessable in respect of the value of 
these crops. But he contends that the value of 
the crops should be determined by the controlled 
rate which pravailed at the time the crops were 

harvested. The Agricultural Income-tax Depart¬ 
ment, however, contends that, in order to ascer¬ 
tain the value of the crops, the average controlled 
rate for the whole year should determine the 
question. This is not very clearly brought out 
m the second question, because the word “con¬ 
trolled” has been omitted before the words 
average rate.” But from the statement of the 
case it is clear that this is what the Depart¬ 
ment intended, for the Board says : Assuming 
that the asseesee had sold his entire produce 
(which he did not certainly) his sale would not 
have been confined to the harvesting season only, 
but it would have been spread over a consider¬ 
able period of the year according to his conveni¬ 
ence. In that view of the matter, the Board was 
of opinion that his agricultural produce was 
correctly appraised at the average controlled 
rate by the assessing officer, to the advantage 
of the assessee, at a time when the market 
price of the commodities was appreciably higher 
y market price” the Board apparently meant 
what is called black market prioe,” as there 
could oe no legitimate market price in the case 
of products the price of which is controlled, 
except the controlled rate. As the Board states 
that the adoption of the average controlled rate 
operated to the advantage of the assessee, it ia. 
obvious that this rate was lower than the rate 


prevailing at the time of the harvesting, and 
therefore, that the assessee has no grievance in 
respect of the rate fixed. As the question has 
been referred to us for decision, however, it must 
he decided. It is obvious that, when a farmer 
retains his crops and does not sell them, and the 
market price of the crops varies from time to 
time during the period that he retains them 
owing to changes in the market rate, their value 
will vary from time to time throughout the year. 
In these circumstances, it appears to me to be 
legitimate for the assessing authority to take the 
average rate for the purpose of determining the 
value of the crops and I would, therefore, answer 
the second question in the negative. As this 
reference fails, the assessee must pay the costs, 
which we fix at Rs. 250, including the sum of 
Rs. 100 which he deposited for the reference. 

Meredith J. —I agree. 

Answer accordingly . 


A. I. R. (37) 1950 Patna 77 [C. N. 22.] 

Manohar Lall and Mahabir Prasad JJ. 

Sukhdeo Singh and another—Appellants v. 
Radhilca Singh and others—Respondents. 


A ’ ?' No * 2588 19-i7 * decided on 25th April 

\ r 0 m * d ?o?l° n ° f Addl * Dist * Ju 8 S e » Chapra.D/- 
30th August 1947. 

(a) Registration Act (1908), S. 35-Arbitration - 

Award — One arbitrator not admitting execution 

before Registrar _ Effect — Award containing his 

signature and executed by him-Award is binding 
on parties. 6 




• x ,, -— unacr s. no 

to register the document so far as regards the persons 

who appeared and admitted execution. [Para 6] 

An award is binding on the parties even though one 
of the arbitrators accidentally, inadvertently or delibe¬ 
rately does not admit execution of that award before 
the Registrar, when it has been found that the award 
contains hie signature and was executed by him : 
A. I. R. (32) 194o Pat. 140, Rel. on. [Para 6] 

Annotation: (’45-Com.) Registration Aot, S 35 N 12 

(b) Arbitration Act (1940), Ss. 31 and 32-Appli- 
cabuity to awards pronounced before Act —(Qucere.) 

Quare : It is doubtful if the provisions of the new 
Arbitratmn Act can be invoked in aid of or against the 
validity of an award which was pronounced before this 
Act came into force. [Para 81 

An s n 3 0 2 a Ni n : ( ’ 46 ' Man) Arbitrati °° Aot, S 31 N 12; 

B. C. Do and A. N. Chatter ;'i—for Appellants 

B. N. Mitter and A. K. Iiay-ior Bespondents. 

Manohar Lall J. _ i n this appeal by the 
plamtiffs the only question for determination 
.s whether the registration of an award whioh is 
signed by all the arbitrators is invalid by reason 
of the fact that one of the arbitrators did not 
appear at the time of the registration. 
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[ 2 ] Tho plaintiffs" ease was that the lands in 
suit are the entire kbata 35 and 1/4 of khata 46, 
and wore originally in the possession of Kali 
Prasad Singh, Radhika Singh and Kishun Singh 
as ryots under the Bettiah Raj, and the remain¬ 
ing 3/4 ths belonged to Rameshwar Singh and 
Mt. Anurago Ivuer as ryots under the Raj. In 
the year 1933, the Raj instituted a suit for 
arrears of rent for the lands of khata 35 and 
l/4th land of khata 46, and impleaded as de¬ 
fendants the ryots of both the khatas. In execu¬ 
tion of the rent decree the Raj became the 
auction-purchaser on 27th April 1934, and took 
dakhaldehani and possession on 15th April 1935. 
On 17th February 1936, the Raj settled the lands 
of khata 35 and l/dth of the land of khata 46 with 
the plaintiffs at an annual rental of Rs. 29-11-6, 
and since then the plaintiffs have continued in 
possession. In the meantime in the year 1938, a 
criminal proceeding under S. 107, Criminal P. C,, 
was started between the plaintiffs on the one 
hand and Radhika Singh, Kalika Singh and 
others on the other hand which terminated under 
an order of the Deputy Magistrate dated 24th 
June 1938, in which ho wrongly held that the 
Bettiah Raj notwithstanding the dakhaldehani 
could not obtain direct possession against the 
original tenants who continued in possession 
and that the plaintiffs also did not succeed in 
getting possession from the tenants. It was sug¬ 
gested in that order that the parties might have 
their rights decided by the civil Court. The 
plaintiffs averred in the plaint that within three 
weeks of this order the panchanama dated 15th 
July 1938 came into existence by which the par¬ 
ties", namely, the plaintiffs and the original ryots 
agreed to have their dispute settled by arbitra¬ 
tors. But as none of the punchas whose names 
are found in the panebnama were appointed by 
the plaintiffs, nor had the punchas ever assem¬ 
bled or heard the parties, the so-called award 
dated 20th July 1938, of which the plaintiffs had 
no knowledge whatsoever till some years later 
was not at all binding on them. The plaintiffs 
alleged that notwithstanding S. 107, Criminal 
P. C., proceedings or the award, they have con¬ 
tinued in possession of the entire 10 bighas of 
lands, and the cause of action for the suit was 
a recent interference by the defendants with the 
possession of the plaintiffs on 27th August 1944. 
Accordingly, the suit giving rise to this appeal 
was instituted on 5th September 1944, 

[3] The case of the defendants was that the 
parties deliberately executed the punchanama, 
referred to above, and the punchas named there¬ 
in were appointed with the approval and con¬ 
sent of the parties, that the punchas heard the 
parties, received their evidence and then pro¬ 
nounced their award on 20th July 1938, and on 


tho document being presented for # registration 
on 5th September 1938, it was registered by the 
Registering Officer on 21st November 1938, when 
four of the puncha3 appeared and admitted 
their execution, but fifth punch, Sheo Dayal 
Chaudhuri, did not appear for some reason or 
other. It was, therefore, pleaded that the parties 
are bound by the award of the puncha3 which 
allotted only five plots recorded in khata 35 
with an area of 3 bighas 7 kathas 11 dhurs to 
the plaintiffs, and the remaining plots of this 
khata as also the 1 /4th of the interest in khata 
46 were awarded to be retained by the original 
ryots in their possession. The defendants further 
pleaded that since the date of the award the de¬ 
fendants have a right to remainln possession of 
the lands awarded to them and in which they 
are actually in possession and that the present- 
suit is merely a device to get rid of^the valid 
award. One of the grounds urged by the plain¬ 
tiffs against the validit 3 r of the award is that 
one of the punchas did not appear and admit 

execution, as stated already. 

[ 4 ] The Courts below have concurrently 
found that the plaintiffs’ story that they were 
in peaceful possession of the entire land up to 
the date of S. 107, Criminal P. C. f proceedings 
cannot be believed and that the plaintiffs, just 
like their landlord, were unable to oust the 
original ryots from possession, and further that 
the plaintiffs have been able to establish their 
possession over 3 bighas 7 kathas 11 dhurs of 
lands to which they have obtained title as 
against the defendants by virtue of the award 
of the arbitrators. The Courts below have also 
held that tho award is not invalid on the ground 
that one of the arbitrators did not admit execu¬ 
tion before the Sub-Registrar. On these findings 
the suit of the plaintiffs has been dismissed 
after it has been made clear that the title and 
possession of the plaintiffs in respect of the 
lands given to them under the award are not 
being affected, as they are in possession thereof. 

Hence, the appeal by the plaintiffs. 

[5] Mr. De argues that the Courts below 

were wrong in holding that the award gave a 
valid title to the defendants regarding a portion 
of the land which was settled by the Raj with 
the plaintiffs in 1938. His argument is that the 
Registering officer had no jurisdiction to register 
the award when one of the parties did no 
appear and admit execution, and he drew atten¬ 
tion to the provisions of S. 35, Registration Act, 
which provides that the registering officer sha 
refuse to register the document as to the persons 
so denying, appearing or dead or not appearing. 

[6l In my opinion, this argument is not 
sound. The registering officer has jurisdiction to 
register the document so far as regards the persons 
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who appeared and admitted execution. What 
then is the effect when one of the co-executants 
of an award does not appear and admit execu¬ 
tion? In my opinion, the position is exactly the 
same as was pointed out hy a Division Bench of 
this Court in Baghubir Pandey v. Kaulesar 
Pandey , 28 Pat. 719 : (a.I.B. (32) 1945 Pat. 140). 
jin that case it was held that an award which 
contains the unanimous decision of the arbitra¬ 
tors is binding on the parties even though one of 
the arbitrators accidentally, inadvertently or 
deliberately does not sign the award. The position 
is exactly the same when one of the arbitrators 
accidentally, inadvertently or deliberately does 
not admit execution of that award before the 
Registrar, when it has been found that the aw^rd 
contains his signature and was executed bv 
him. 

[7l The argument of Mr. De, founded upon 
the analogy that where two persons have trans¬ 
ferred their interest in the property to the vendee 
by a document requiring registration the title 
cannot pass to the extent of the share of the 
vendor who has not admitted execution cannot 
apply in this case because the arbitrators’ award 
like the judgment of the Judges does not trans¬ 
fer any interest of any arbitrator in the pro- 
perty, but merely decides the dispute between 
the parties. Further more, the parties have ac- 
cepted the position under the award, and the 
defendants are entitled to rely upon the provi¬ 
sions of S. 53A, T. P. Act, as they are in posses¬ 
sion validly since the date of the award of that 
portion of the land which had been allotted to 
them by the arbitrators. It is no fault of the 
defendants that one of the arbitrators did not 
appear and admit his execution of the award. 

[8] Mr. B. N. Mitter for the respondents 
submitted that the decree of the Courts be¬ 
low can be supported upon a consideration of 
the relevant sections of the Arbitration Act 
(Act x Tiol of 1940) and relied upon the case of 
Chaturbhuj Mohanlal v. Bhicom Chand , 53 
C. W. n. 410 and the case of Moolchand 
» othajee v. Rashid J am shed Sons & Co. , I.L.R. 
(1946) Mad. 840: (A. I. R. (: j 3) 1946 Mad. 346). In 
these cases it has been held that the provisions 
of Ss. 31 and 82, Arbitration Act of 1940, are 
mandatory and that no objections regarding 
the validity, effect or existence of an award can 
be decided by a Court other than the Court in 
which the award may be filed. I fail to see how 
this argument can be of any help to the res- 
pondents; because in this case the award has 
not been filed and made a decree of any Court 
■Moreover, it is doubtful if the provisions of the 
new Arbitration Act can be invoked in aid of 
or against the validity of an award which was 
pronounced before this Act came into force. 


[9] In the result for the reasons given 
earlier, I would dismiss this appeal with costs. 

do] Mahabir PraBad J. — I agree. The 
effect of the non-registration of the award by 
one of the arbitrators cannot be in any event 
any thing more than that the signature of the 
non-registering arbitrator not having bec-n ad¬ 
mitted before the Registrar has to be ignored. 
In other words, the award is to be treated as 
not containing the signature of the arbitrators. 
As he’d in Baghubir Pandey's case t 23 Pat. 719: 

(a. Lb, (32) 1945 Pat. 140', an award is not 
invalid for the reason that it does not contain 
the signature of one of the agreeing arbitrators. 

Appeal dismissed. 


a. i. n. (57 ) 1950 Patna 79 [C. N . 23.] 

Reuben and Narayan JJ. 

The King v. Jagdish Tewari and another— 
Accused . 

Reference No * 5 1949, Decided on 26th April 

1949, Reference made by Aest. Sessions Judge. Arrah 
D/- 23rd February and 3rd March 1949. 

(a) Criminal P. C. (1898), S. 144-Order under — 
Is not by itself proof of possession. 

Decision in a proceeding under S. 144. Criminal P C 
is not by itself proof of possession. But it is an im¬ 
portant circumstance supporting an inference that the 
person in whose favour tho proceeding terminated 
would not likely allow his possession to be disturbed 
from any part of the property. [Para 5] 

Annotation : (49-Com.) Criminal P. C., S. 144, N. 8. 

J b J Crir ™? al p ; C - ( 1898 )> S. 307-Mere tact that 

evidence did not bring out offence is not enough — 
Verdict must be “unreasonable” or “manifestly 

~ ^ ury admit ting inadmissible evidence— 
High Court can go into question whether remain- 
ing evidence justilies verdict. 

In a reference under S. 307, the High Court wante 
some thing more than that the evidence does not bring 
out the offence against the accused. The High Court 
must be satisfied that tbe verdict is one w^hich no 
reasonable body of men could have reached. Where 
in spUe cf the fact that tbe Sessions Judge bad pla^d 

•° r t i ho ]Ury ln forceful language his reasons for 
ejectmg certam evdence, the jury felt that they could 
safely act upon that evidence, tbe verdict arrived at bv 
them could not be called to be one which no reasonable 

p* ° f . could hav e come to : A. I. R. (33) 1946 
l.C. 151, Ref. [Para 7] 

Reasons against the verdict must be of such a com- 

pell.ng nature that tho High Court can say that the 

rdiet is unreasonable ’ or “manifestly wron^” * 
EngUsh and Indian Case law relied. riZ * o-j 

There is however, another ground upon which the 

V # r a ,C o/?i Jury IS 0ptn to 9 ueeti °D- Under eub-s f3i 
o 8. 307, the High Court is in the position o a Cour 

t b wo n i a D adm°sBiMe 6take °' 'T’ namel 'y, The admission of 

i:urtoi: ib et s 

1919 Cal. 514 and A.I.B. (18) 193™ Bom.'31^,^ £ 

The appellate Court mu B t apply its own mincMo Ihe 
evidence and after discarding" what has been impro- 
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perly admitted decide whether what is left is sufficient 
to justify the verdict. If the appellate Court doe 3 not 
think that the admissible evidence in the case is suffi¬ 
cient to justify the verdict then it will not affirm the 
verdict, and may adopt the course of ordering a new 
trial or take whatever other course is open to it. But 
the appellate Court, if satisfied that there is sufficient 
admissible evidence to justify the verdict, is plainly 
entitled to uphold it. But it is not in all cases where 
inadmissible evidence has been admitted that the High 
Court may adopt this course. It can do so only if the 
evidence wrongly admitted is material. What is meant 
by material is that the evidence is such that it appears 
to the Court to be likely to have affected the decision 
of the jury : A. I. R. (33) 1946 P. C. 82, Expl. ; 
A. I. R. (35) 19-18 Pat. 79, Commented. [Para 13] 

. Annotation : (’49-Com.) Criminal P. C., S. 307, 
N. 11. 

Government Advocate — for Reference. 

S. N. Sahay and B. B. Sen — for Accused. 

Reuben J—This is a reference by the Assis¬ 
tant Sessions Judge, Arrah, under s. 307 , Cri¬ 
minal P. C , against a verdict by a majority of 
four to one, finding accused Jagdish Tewari 
guilty under S. 436, Penal Code, and accused 
Dipan Singh guilty under S. 436/109, Penal Code. 

[2] The prosecution case is that, on ISth Novem¬ 
ber 1947, at village Katkinar, police station 
Nawanagar, accused Jagdish Tewari, abetted by 
Dipan Singh, committed mischief by setting fire 
to and destroying a hut belonging to the first 
informant Pati Ram Das and occupied by his 
servants. The land on which the hut was stand¬ 
ing is recorded in the khatian in the name of 
one Mahanth Gobardhan' Das deceased. The 
case of the first informant is that he wa3 the 
chela of Gobardhan Das and succeeded to him 
as mahanth and is in possession of this hut in 
his capacity of mahanth . That the hut in ques¬ 
tion has been destroyed by fire is not disputed. 
The defence of the accused persons is that Pati 
Ram Das is not the mahanth and was not in 
possession of the hut. According to them, the 
mahanth is Sarju Das, qurv of the accused Jag¬ 
dish Tewari, and the hut belonged to him and 
was in his possession. From the evidence ad¬ 
duced, it appears that there is a dispute between 
Pati Ram Das and Sarju Das relating to the 
mahanthship , and that Sarju Das is in posses¬ 
sion of the bulk of the properties. Pati Ram’s 
account is that, after being installed as mahanth , 
he left Sarju Das in charge of all the mathia 
properties and went out on pilgrimage in Baisakh, 
1943 (sic). He returned about two and a half 
years later in Asin, 1946 (sic), but Sarju Das is 
not giving up possession. He admits that Sarju 
Das is in possession of the main mathia house, 
which is in the basti , but claims to have got 
possession of this hut and a small samadhi 
room, which are outside the basti . 

[3] It is clear from the above statement of 
the case that an important point for considera¬ 


tion was the possession of this hut. If, in fact, 
this hut is not in the possession of Pati Ram 
Das, the motive alleged by the prosecution for 
the commission of the offence disappears. The 
evidence on the point consists of the statements 
of Pati Ram Das and of three witnesses, who 
are residents of the village, Ram Singhasan 
Singh (p. w. 2), Ajgaib Koeri (F. W. 3) and 
Markat Koeri (p. w. 4). There are also some 
documents, which I shall refer to later. On the 
factum of the arson, the evidence is confined to 
the statements of the last three named witnesses, 
who claim to be eye-witnesses to the alleged 
occurrence. 

[4] The witnesses whom I have named above 
weje examined in connection with this occurrence 
on two previous occasions, once in the Court of 
the committing Magistrate, and again in the 
Court of Session in a trial which could not be 
completed as one of the jurors absented himself 
at the final stage. 

[5] On the question of possession, the Assis¬ 
tant Sessions Judge is very strongly of the 
opinion that Sarju Das, and not Pati Ram Das, 
was in possession of the hut. He points out that, 
on Pati Ram Das’s own admission, Sarju Das 
was in possession of all the property for at least 
two and a half years and is still in possession 
of the bulk of the property; that, several years 
back, Sarju Das got bis name recorded in respect 
of these lands in the Canal Department and, in 
April 1947, Pati Ram Das’s application to get 
his name substituted for that of Sarju Das was 
rejected; that a proceeding under S. 144, Criminal 
P. C., instituted by Pati Ram Das in respect of 
the mathia property, was decided against him 
on 20th May 1947, and on 19th October 1947, the 
police submitted a report under 8. 107, Criminal 
P. O., against Pati Ram Das. The Assistant Ses¬ 
sions Judge rightly considers that these proceed¬ 
ings are not, by themselves, proof of the posses¬ 
sion of Sarju Das, but he correctly regards them 
as important circumstances supporting an in. 
ference that, with these proceedings in his 
favour, it is unlikely that Sarju Das and his 
men would allow Pati Ram Das to recover pos¬ 
session of any part of the disputed property. 
Even on 18th November 1947. the day of the 
alleged occurrence there seems to have been 
some trouble between the parties and the Sub- 
Inspector of Police on going to the spot, found 
injured persons on the side of Sarju Das and 
actually saw one Ramchandra being assaulted 
in the field, Pati Ram Das being among the as¬ 
sailants. This incident suggests that the fight 
over possession was still in progress and is in¬ 
consistent with the prosecution story that Pati 
Ram Das had obtained possession of this portion 
of the property and had constructed the hut in 
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question for the occupation of his servants. The 
Assistant Sessions Judge, also, relies on the Sub- 
Inspector’s failure to find at the spot signs of oc¬ 
cupation, such as nad t charan , chulha , ghur t 
etc. No certain inference, however, can be drawn 
from this circumstantial evidence, because it 
does not appear if the Sub.Inspector specially 
directed his attention to a search for these signs 
of habitation. 

[ 6 ] Coming to the occurrence, he points out 
certain improbabilities in the prosecution story 
and certain circumstances affecting the weight 
attaching to the evidence of the prosecution 
witnesses. First of all, there is the delay that 
occurred in the lodging of a first information 
report. The occurrence took place on 18th Novem¬ 
ber 1947, but the first information report was 
lodged in the village at 1.30 p. M. on 23rd 
November 1947. The explanation given by Pati 
Ram Das is that he was himself arrested by the 
Sub.Inspector on 18th November 1947 before the 
occurrence took place, and came back to the 
village only on the 22 nd evening after having been 
released on bail. He did not lodge a first infor¬ 
mation report that day because he was given to 
understand that the police would be visiting the 
village the next day. More serious is what ap¬ 
pears to be an alteration in the time at which 
the occurrence is said to have taken place. In 
the first information report, the time is stated to 
bo at night, whereas the witnesssss in Court say 
that it look place in the evening towards sunset. 
The explanation given by Pati Ram Das is that the 
time was wrongly recorded by the Sub-Inspector 
in the first information report. The Assistant 
Sessisons Judge conjectures that the change ha 3 
been deliberately made, because the three eye¬ 
witnesses live some distance away from the hut 
and their presence at the spot would have been 
difficult to account for if tho occurrence was 
stated to have occurred at night. There is much 
weight in the conjecture of the Assistant Ses¬ 
sions Judge, but it was a conjecture which was 
placed before the jury and tho jury were entitled 
to come to their own finding of fact. The state¬ 
ment in the first information report was, at 
best, a statement of a person who was not an 
eye-witness. It was available to contradict him, 
but not to contradict the eye witnesses. Regard¬ 
ing tho witnesses themselves, the Assistant 
Sessions Judge relied on certain circumstances 
affecting their credit. Ram Singhasan Singh, for 
instance, did not hesitate to deny falsely that he 
had deposed on behalf of Pati Ram Das on a 
former occasion, and there is reason to believe 
that Ajgaib Koori is not well disposed towards 
both the accused and falsely denied knowledge 
that accused Jagdish Tewari had once deposed 
in a criminal case against Rajesh Koeri, uncle 
1950 P/ll & 12 


of the witness. Similarly, Markafc Koeri falsely 
denied knowledge of the proceeding under s. 144 
and of having given evidence in that case on 
behalf of Pati Ram Das. He also notices a dis¬ 
crepancy as to a detail of the occurrence between 
the statements of the witness at the first and the 
second trials. There is, however, no necessary 
contradiction between the two statements. His 
statement at the second trial was: 

“I did not try to throw any water on the flames. I 
did not state at the time of the first trial that I tried 
to throw water on the flames.” 

On the first occasion, he had deposed: 

“We had tried to throw some water on the hut (viz. 
half a bucket), but the flame was very strong.” 

[7j I have read with care the evidence ad¬ 
duced by the prosecution. It is such as carries 
little conviction, and the reasons given by the 
Assistant Sessions Judge are, in my opinion, 
reasons of weight for holding that the offences 
charged have not been proved against the ac¬ 
cused persons. In a reference under S. 307, 
however, we want something more than this.*! 
The test has been recently laid down by the 
Privy Council in Ramanugrah Singh v. King . 
Emperor, 73 I. A. 174 : (a. I. R. (33) 1940 p. c. 

3 5J). The High Court must be satisfied that the 
verdict is one which no reasonable body of men, 
could have reached. Here, there are three eye-' 
witnesses and four witnesses to possession. Tho 
Assistant Sessions Judge has placed before the' 
jui^ in forcible language all the above reasons- 
for rejecting their evidence. Nevertheless, the 
jury felt that they could safely act upon their 
evidence. The jury saw the witnesses for them, 
selves and were entitled to rely upon the im¬ 
pression which the witnesses created on them. 
In the circumstances, I find it difficult to say 
that the verdict at which they arrived is one 

which no reasonable body of men could have 
come to. 

[8] Mr. 8 . N Sahay has urged that the test 
laid down by the Privy Council does not require 
that there should be an entire absence of evi. 
dence in support of the conclusion arrived at by 
the jury. I agree, but I do think that the reasons 
against the correctness of the verdict must be 
of such a compelling nature that the High Court 
can say that the verdict is ' unreasonable” or 
‘manifestly wrong”. This is the effect of all the 
Indian decisions which have been approved by 
their Lordships of the Privy Council in Rama 
nugrah Singh's case, (73 I. a. 174 : a i r. ( a3 ) 
1916 P. C. 161). In Queen v. Sham Dagdi, 13 
Reng. L. R. App. 19 : (20 W. R. cr. 73), tho ver¬ 
dict of guilty was passed on the evidence of the 
prosecutrix alone. Nevertheless, their Lordships 
refused to interfere, observing that the evidence 
though not very strong, was “quite sufficient, if 
believed . They expressed the view that inter. 
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Ic- recce is justified only if the High Court finds 
the verdict of the jury to be clearly and un- 
doubtedjy wrong. In Queen-Empress v. Dada 
Ana, 15 Born. 452, Charles Sargent C. J. and 
Jaroine I. adopted the test laid down by Nana- 
bl.ai Uaridas J. in Queen-Empress v. Mama 
Dayal, 10 Bom. 497. Is the veidict clearly and 
manifestly wrong? In Emperor v. Ear Mohan 
Das, 54 cal. 708 : (a. I. ft. (ia) 19-^7 cal. 848 : 
28 Cr. Ij. j. 908), Suhrawardy J. laid down the 
test : "Whether any reasonable man on the 
materials IciOie him can hold it (the opinion 
expressed in tie verdict)’. Beliance Las been 
placed by Mr. Sahay on the decision of Witter J. 
in this case. His decision is not in conflict with 
the other decisions. His Lordship, on a review 
of the evidence, relying on certain undeniable 

circumstances pointing conclusively to a findirg 

contrary to the verdict of the jury, held that 
the verdict of the jury was “clearly wrong’’. In 
In re Veerappa Goundan, 61 Mad. 956 : (a.I.r. 

(15) 192S Mad. 1166 : £0 Cr. L. J. 317), the Full 
Bench observed: 

“The jury is clearly made primarily tte tribunal to 
find the facts; and when they have found them in one 
direction or the other, it is not for us to interfere 
unless the verdict is unreasonab'e.” 

and they cited with approval the test laid down 
in the English authorities “that the verdict was 
such as no reasonable men could have come to ’. 
In Empeior v Bai Lali, 31 Bom. L. r. ere : 


a.i.b^ 

against the verdict as to shew that it was un¬ 
reasonable and unjust” and Lord Halsburv 
observed : 

“If their finding is absolutely unreasonable, a Court 
may consider tbat that shews that they have not 
really performed the judicial duty cast upon them; but 
the principle must be that the judgment upon the facts 
13 tu be the judgment of the jury and not the judg¬ 
ment of any other tribunal.” 

The same test was formulated by the Court of 
appeal in Solomon v. Bitton, (I83i) 8 Q. B. D* 
1/6, in which a rule for a new action was 
rejected on the ground that the giant of a new 
trial 

‘‘ought not to depend on the question whether the 
learned Judge who tried the action was cr not dis- 
satisfied with the verdict, or whether he v/ouJd bavo 
come to the same conclusion as the jury, but whether 
the verdict was such as reasonable men ought not to 
have come to.” 

Some confusion was caused by the omission of 
the word “not” (italicised) in the report as 
originally printed. In actual fact there was no 
doubt as to the correct test to be applied, and 
the missing word was inserted by the Court of 
appeal in Webster v. Friend erg , (18S6) 17 
Q. B. D. 736: (55 L. j. q. b. 403). The incorrect¬ 
ness of the test as originally printed was noticed 
by Lord IiaJsbury in Metropolitan Railway 
Co. v. Wright , (1886) 11 A.C. 152: 55 L. J, Q. B, 
401) (supra), and he formulated a positive test; 
“whether the verdict was such as reasonable 


(33 cr. L. J. 745) which was a reference against 
a verdict of acquittal, Beaumont C. J. (as'he 
then was) observed tbat the High Court cannot 
interfere unless it is satisfied that the verdict is 
perverse and “no jury cou'd really have enter¬ 
tained any reasonable doubt as to the guilt of 
the accused”, and Brormfield J. applied the test 
whether the verdict is one which could not be 
arrived at by a reasonable body of men. 

[9] In Queen Empress v.Dada Ana (15 Bom. 
452) (supra) and In re Veerappa Goundan , (ci 
Mad. 9£6 : A.I.R. (15) 192S Mad. 11SG : 30 Cr.L.J. 
817 F. B.) (supra), there are references to the 
English practice in proceedings to set aside a 
verdict on the ground tbat it is “against the 
weight of the evidence”—a test approved by 
their Lordships of the Privy Council in Rama - 
nugrah Singh's case , (73 I. A. 174 : A. I. R. (33) 
1946 P. C. 151). This does not mean tbat the 
weighing of the evidence by the High Court is 
substituted for the weighing of the evidence 
which has been made by the jury in arriving at 
its verdict. The test is not really different from 
that expressly laid down by the Privy Council. 
In Metropolitan Railway Co. v. Wright , 

( (1886) 11 A. C. 152 : (55 L. J. Q. B. 401) ) Lord 

Fitzgerald stated the question for consideration 
to be “whether the evidence so preponderates 


men might have come to.” 

[10] This finishes with all the decisions which 
have been expressly approved by the Judicial 
Committee in the case of Ramanugrah Singh* 
(73 I. A. 174 : A. I. R. (3-0 1946 P. C. 151). Mr^. 
S. N. Sahay has also referred to Emperor v» 
Dagadu Eondaji , A. I. R. (20) 19 33 Bom. 144 ; 
(34 Cr. L. J. 660). In this decision, their Lord- 
ships did not lay down any new test but drew a. 
distinction between a reference against a verdict 
of conviction and one against a verdict of ac¬ 
quittal, and expressed the opinion that the 
weight and volume of evidence in the two cases 
differs because of the presumption of innocence. 
In the case with which they were dealing, there 
was a very serious misdirection, namely, that, 
the Judge, in his heads cf charge, did not tell 
the jury that it wa3 their duty to give the 
accused the benefit of the doubt. He has also 
referred to three unreported decisions of this 
Court subsequent to Ramanugrah Singh's case , 
(73 I. A. 174 : A. I. R. (33) 1946 P. C. 151). In 
King-Emperor v. J amuna Thakur (Jury Bet 
No. 3 of 19^8, decided on 28th April 1946), my 
learned brother, sitting with Imam J., accepted 
a reference against a verdict of guilt, proceeding 
on an examination of the evidence in the case. 
He was very careful, however, to follow the test 
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laid down in Ramanugrah Singh's case , 73 I. A. 
174 : A. I. B. (33) 1946 P. C. 151), and observed : 

“We oannot say that the jury were wrong in accept¬ 
ing the evidence of the witnesses simply because it 
appears that they had animus or bias against the 
accused; nor can we Bay that the jury'were not justified 
in acting on the evidence of the witnesses who came 
forward to prove the prosecution case simply because 
other persons, wbo could have been examined in the 
caBe, were not examined. The charge that the witnesses 
are biassed may afford a legitimate ground of criti¬ 
cism of their evidence and for rejecting it in the 
absence of corroboration, but it was essentially a matter 
for the jury to decide whether they will accept the 
evidence of the interested witnesses. But if the evi¬ 
dence unmistakably leads to the conclusion that no 
katcbery was in existence and no servant of the land¬ 
lord was in occupation of it, then the conclusion arrived 
at by the jurors would bo deemed to ba one which 
could not be arrived ut by any reasonable body of 
men.’* 

Applying this test, he came to the conclusion 
that the verdict was manifestly wrong and 
perverse. This conclusion was not arrived at on 
a mere consideration of discrepancies and im¬ 
probabilities, but was based on circumstances 
which, in the words of Imam J. f “precluded all 
possibility of doubt”. Iu King-Emperor v. 
Parmeskwar Singh , (Jury Ref. No. 5 of 1948, 
deeded on 6th May 1948), the same two learned 
Judges, applying the test of Ramanugrah 
Singh's case , (73 J. A. 174 : A. I. It (33) 1946 P. C. 
151) came to the conclusion that the verdict 
was not unreasonable. The decision in King. 
Emperor v. Dii Bahadur , (jury Ref. No 2 of 
1948, decided on 19th April 1948) was, again, of 
the same two learned Judges. There were three 
accused persons in the case against all of whom 
the jury had returned a majority verdict of 
guilty under S. 307 and against one of whom, 
Dil Bahadur, there was also a verdict of guilty 
under S. 304, part I. The reference related to 
the verdict under S. 307. Their Lordships, in 
sotting aside the verdict proceeded on tho find¬ 
ing as regards two of the accused persons that 
there was not ‘‘any evidence worth the name” 
to prove that either of them fired a shot that 
night, and that there was no evidence at all to 
prove that they fired in circumstances bringing 
them within the mischief of 8. 307. As regards 
the remaining accused, they held that it was 
impossible to say exactly who fired the shot in 
question. The evidence, therefore, was of the 
kind where it was possible to say that the 
verdict of the jury was manifestly wrong 

[111 From the above discussion, it follows 
that, if the reference before us depended only on 
the grounds stated by the Assistant Sessions 
Judge, I would have rejected it. There is, how. 
ever, another ground upon which the verdict of 
the jury is open to question. Under eub-s. ( 3 ) of 
8.307, we are in the position of a Court of 
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appeal and, therefore, may interfere with the 
verdict on a point of law (sub s, (l) of S 418, 
Criminal P. C.). Here, there has been a serious 
mistake of law, namely, the admission of two 
inadmissible pieces of evidence. One of these is 
a certified copy of au order of the Sub-Divisional 
Officer, dated 23rd December 1947, in a case 
under 8. 144, Criminal P. C., between Sarju Das 
and Ram Gobind Das. Tho Sub-Divisional 
Officer visited the spot and made tho following 
note in the order-sheet; 

“I visited the village on 21/12 in presence of tho 
parties and their pleaders. There are two 2 (sic) 
matbia3 were shown one in possession of Sarju Das and 
others and the other in possession of Patiram Dass and 
others. 

. There is no apprehension as there have been substan¬ 
tive cases between the parties. 

Proceedings dropped.” 

For one thing, the order-sheet relates to some¬ 
thing which happened subsequent to the occur¬ 
rence, and, secondly, it reproduces a statement 
made by some unknown persons to the Sub- 
Divisional Magistrate. Next, there is, Ex 7, a 
certified copy of an order of the Executive 
Engineer dated 13th August 1948, by which as¬ 
sessment of Canal dues was directed to stand in 
the name of Pati Ram Da3. This order was 
passed long after the occurrence and had no 
relevance whatever. It should not have been 
admitted into evidence. In this connection, it is 
relevant to reproduce the observations of Jardine 
and Fulton JJ., in Queen-Empress v. Ram - 
chandra Govind , 19 Bom. 7-49 regarding the 
opinion of a District Judge wrongly admitted in 
a case in which a clerk of his office was being 

prosecuted for abetment of criminal breach ol 
trust: 

“Juries usually give weight to the opinion of Judges, 
rhej know that Judges are used to deal with conflicting 
evidence, to question, to sift, to weigh it impartially; to 
test it by the presumptions based on general experience 
which are now settled rules of law.” 

To the jury here, it may well have appeared 
that the Executive Engineer who, in the course 
of his official work, would have to deal with 
applications of this kind, was an officer com- 
patent to como to a finding as to the facts of 

possession, and, therefore his order was entitled 
to weight. 

[ 12 ] The learned Government Advocate has 
urged that the jury were duly warned that these 
items of evidence were not entitled to much 
weight. A warning of this kind is not always 
sufficient to remove the harm done by the 
wrongful admission of evidence, and we are 
entitled to consider the possibility that the warn- 
mg did not suffice for the purpose. A case in 
point is Bamesh Chandra Das v. Emperor , 46 
cal 895 : (a. i . K. (6) 1919 cal. 614 : 20 Cr. L. j. 

324), where their Lordships set aside a verdict 
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on the ground of tbe admission of inadmissible 
evidence, observing: 

‘’No doubt the learned Sessions Judge told the jury 
to put the evidence out of their minds entirely and dis¬ 
card it. But the evidence was very prejudicial to the 
appellant, and ‘whatever directions to be given to the 
jury, it is almost impossible for them to dismiss such 
evidence entirely from their minds : Rex v. Norton, 
(1910-2 K. B. 496 : 79 L. J. K. B. 756).” 

[12a] A verdict was set aside on a similar 
ground in Emperor v. Issuf Mohamad, 55 Bom. 
435 : (a. I. R. (IS) 1931 Bom 311 : 32 Cr. L. J. 
1077), in which their Lordships said : 

“It is very difficult to say what effect any particular 
evidence may have had on the jury. But having regard 
to the fact that this is a case which was rather near the 
line, the jury evidently felt a difficulty about it because 
they took an hour in considering their verdict. I think 
it would be unsafe to say that tbe effect of improperly 
letting in evidence which in substance went to show 
that the statements of the accused before the jury were 
an afterthought had no effect on the minds of the 
jury.” 

[13] Tbo learned Government Advocate has 
further contended that, even conceding that this 
evidence has been wrongly admitted, the correct 
course for this Court to follow is not to examine 
and consider for itself whether the remaining 
evidence justifies the vervict, but to consider 
whether, excluding this evidence, there was 
sufficient evidence on which the jury could have 
based its verdict. I do not think that this con¬ 
tention is supported by tbe authority relied upon 
by him, Abdul Bahim v. Emperor , 73 I. A. 77: 
(A. 1. R. (33) 1946 P. C. 82 : 47 Cr. L. J. 616). 
Their Lordships of the Judicial Committee there 
laid down in the following words the duty of the 
High Court where material evidence has been 
improperly admitted : 

“The appellate Court must, apply its own mind to 
the evidence and after discarding what has been impro¬ 
perly admitted decide whether what is left is sufficient 
to justify tbe verdict. If the appellate Court does not 
think that the admissible evidence in the case if^'srtiffi- 
cient to justify the verdict then it will not affirm the 
verdict, and may adopt the course of ordering a new 
trial or take whatever other course is open to it. But 
the appellate Court, if satisfied that there is sufficient 
admissible evidence to justify the verdict, is plainly 
entitled to uphold it.” 

The headnote to the report is somewhat mis¬ 
leading. It is not in all cases where inadmissible 
evidence has been admitted that the High Court 
may adopt this course. It can do so only if the 
evidence wrongly admitted is material. What is 
meant by material is illustrated by Bamesh 
Chandra Das v. Emperor , (46 Cal. 895 : A. I. R. 
(6) 1919 Cal. 514 : 20 Cr. L. J. 324), (supra) and 
Emperor v. Issuf Mohamad, 55 Bom. 435 : 
A. I. R. (18) 1931 Bora. 311 : 32 Cr. L. J. 1077) 
(supra), namely, that the evidence is such that 
it appears to the Court to be likely to have 
affected the decision of the jury. 


[14] Our attention has been drawn to the 
following observation of Dalziel J., in Emperor 
v. Bamadhar Kurmi , a* I. R. (35) 1948 Pat. 79: 
(48 Cr. L. J. 391) : 

“Under S. 307 jibe High Court is to consider all the 
evidence but it goes without saying that it is only ad¬ 
missible evidence that can properly be considered. If 
after excluding the inadmissible evidence the remain¬ 
ing evidence is such that the jury would probably not 
have given the verdict of guilty, or that, if they had 
it would have been an entirely unreasonable verdict, 
the proper order for this Court to pass is one of acquit¬ 
tal.” 


His Lordship lays down two alternative tests: 

“(1) Is the verdict one which the jury would pro¬ 
bably not have returned on the admissible evidence 
alone ? 

(2) On the admissible evidence would the verdict be 
entirely unreasonable ? 

The learned Government Advocate relies on the 
first test. With all respect, I must say that I 
find the meaning of this'test somewhat obscure. 
Assuming it to mean what the learned Govern¬ 
ment Advocate says, it is merely an oliter, for 
the case was disposed of by his Lordship on the 
second test. Further, Das J., did not associate 
himself with it. According to him, the correct 
test is tbe one just derived by me from Abdul 
Bahim v. King.Emperor, (73 I. A. 77 : a. I. R. 
(33) 1946 P. C. 82 : 47 Cr. L. J. 616) (supra). 

[I5l In the case before us, the admissible 
evidence of possession is extremely weak, and it 
appears to me very probable that the decision 
of the jury in favour of Pati Ham Das was in¬ 
fluenced by the admission of these two pieces of 
evidence. In the circumstances, I consider that 
we are entitled to go into the evidence and come 
to our own conclusion as to the facts of posses¬ 
sion. That being so, the grounds given by the 
Assistant Sessions Judge are reasons which 
weigh strongly in favour of the defence. 

I am not satisfied on the evidence that 
Pati Ram Das was in possession of the hut. The 
question of possession, as I have indicated above, 
is vital to tbe question of the offence charged, 
a3 it furnishes the motive. The wrong admission 
of evidence is, therefore, very likely also to have 
affected the conclusion of the jury on the factum 
of tbe offence, and it is open to us to consider 
on the merits the evidence on the factum of 
arson. This evidence, as I have said already, 
carries very little conviction, and I have no 
hesitation in coming to the conclusion that it is 
insufficient to establish the guilt of the accused. 

[16] On the above grounds, I would accept 
the reference, set aside the verdict of the jury, 
and acquit the accused persons. 

Narayan J. — I agree. 

r.g.d. Reference accepted . 
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1950 

A. I. R. (37) 1950 Patna 85 [C. N. 24.] 

Sinha J. 

Pradyaman Prasad Singh—Appellant v. 
Mahadeo Singh and others — Respondents. 

A. F. A. D. No. 626 of 1947, Decided on 1st Decem¬ 
ber 1948, from decision of Dist. Judge, Bhagalpur, D/- 
21st January 1947. 

T. P. Act (1882), S. 91 — Suit for redemption by 
purchaser of mortgaged property. 

In a suit for redemption brought by A who was 
claiming to redeem the mortgaged property by virtue of 
a sale-deed in his favour exeouted by the mortgagor, 
the mortgagee contended that A had no title to main¬ 
tain the suit as the mortgaged property had been con¬ 
veyed already to B by a prior sale-deed. It was proved 
that title in the property did not pass to B, even though 
there was a registered sale-deed betweon the parties, as 
the parties themselves admitted that no effect was given 
to the sale-deed and that the proposed vendee was 
unable to pay the consideration iand take delivery of 
the sale-deed. 

Held that a3 this was not the case of vendor and 
vendee, where the title passes to the vendee even though 
there is non-payment of consideration, A was entitled 
to maintain the suit for redemption. [Para 4] 

S. C. Muzumdar —for Appellant. 

JRamcshioar Choudhary and Bhabananda Muhhorji 

— for Respondents. 

Judgment. —This is a plaintiff’s second appeal 
from the decision of the learned District Judge 
of Bhagalpur, reversing that of the Munsif of 
Banka in a suit for redemption. The plaintiff 
claimed title to the property ty virtue of the 
sale-deed executed by the owner of the property 
on llth May 1943, in his favour. Th6 land belon- 
ged to Nirpat, who mortgaged it to the defen¬ 
dant, first party, on 12th May 1928. On 24th 
April 1942, the owner purported to sell the pro¬ 
perty to Pabitra Misfcri. But the plaintiff's case 
is that that document was not given effect to, 
because the vendee was not in a position to dis¬ 
charge hi3 liabilities under the contract. That 13 
to say, he expressed his inability to pay the con¬ 
sideration money. Thereupon, the mortgagor 
sold the property to the plaintiff. 

[2] The suit was contested by the mortgagee 
on the grounds: (l) that the plaintiff had no 
title to maintain his suit, the land in question 
having been conveyed already by the aforesaid 
deed dated 24th April 1942, in favour of Pabitra 
Misfcri, and, ( 2 ) not very consistently with the first 
ground, that the mortgagor had sold the land 
to him by virtue of a deed dated 20th June 1943, 

[3] The trial Court decreed the suit, holding 
that the plaintiff was entitled to redeem, as his 
previous sale-deed in favour of Pabitra Misfcri of 
the year 1942 bad been made ineffective as Pabitra 
Mistri expressed his inability to meet his obliga. 
tions under the deed. The Court, also, negatived 
the alternative defence that the proporty had 
been conveyed to the mortgagee himself. On 
appeal by the mortgagee, the lower appellate 
Court has dismissed the suit, holding that, in 


spite of the fact that it was common ground that 
consideration did not pass under the deed of 1942, 
nor was there what is popularly called exchange 
of equivalents under the deed, all the same, aa 
there was not specific stipulation in the deed 
itself that the title would not pass until the entire 
consideration money had been paid, title did pass 
to Pabitra Mistri, and that, therefore, the plain¬ 
tiff had no locus standi to claim redemption. 
Hence, this second appeal by the plaintiff. 

[ 4 ] Learned counsel for the plaintiff appel¬ 
lant has contended, and, in my opinion, rightly, 
that the learned District Judge has misdirected 
himself in raising the question of intention of the 
parties to the deed when the parties to the deed 
themselves have unequivocally made out the 
case that the document remained ineffective. The 
learned District Judge has made reference to 
certain rulings of this Court, where it ha3 been 
laid down that ordinarily title would pas3 to the 
vendee even though consideration money may 
not have been paid, unless there was stipulation 
to the effect that title would not pas3 until after 
the passing of consideration. But, in my opinion, 
the learned District Judge has misdirected him¬ 
self in holding that, because there i3 an unequi¬ 
vocal ad mission of the receipt of the consideration 
money in the deed of 1942, the parties were 
estopped from proving otherwise. This is a mere 
admission, which could he proved to be wrong, 
and the Courts below have found that that ad¬ 
mission was wrong. It has, also been found by 
the Courts below that the vendor did not deliver 
the sale-deed to the vendee, because the latter 
was not in a position to pay the consideration 
money, and that the parties were thus agreed 
that the matter was at an end. Pabitra Mistri 
has been examined for the plaintiff, and he has 
supported his case and stated that the document 
remained ineffective as he was not in a positiou 
to take delivery of the sale.deed on payment of 
the consideration money. Hence, all the discus¬ 
sion in the judgment of the learned District Judge 
on appeal as to whether or not there was a stipu¬ 
lation in the deed itself is wholly irrelevant. This ( 
is not a case a3 between a vendor and a vendee, 
as both the parties are agreed that the sale deed 
remained ineffective as between them. Hence, the 
position is that, though there was a registered 
sale-deed, it remained inoperative as the parties 
were agreed not to give effect to the same. The 
learned District Judge has been led away by those 
rulings, which were given in quite a different set 
of circumstances. As already indicated, this was 
not a matter arising between the vendor and the 
vendee. In the present case, the question was 
between the mortgagee in possession and the 
plaintiff, who was claiming by virtue of a sale 
deed in hi3 favour executed by the mortgagor. If 
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the mortgagee could prove that Pabitra Mistri’s 
deed was given effect; to, certainly the plaintiff 
Viould ue cut oi Cunrt. Put that finding has not 
been recorded by the lower appellate Court. On 

hard, the learned Munsif clearly recor- 
{J,; u finding that the document was not given 
effect to That finding has not been set aside by 
the learned District Judge. But he has gone on 
to consider a question which really did not arise 
on the pleadings of the parties. In my opinion, 
the learned District Judge was wrong in raising 
that question of intention as between the 
vendor and Pabitia Mistri, the proposed vendee, 
dn my opinion, the Named Munsif was perfectly 
(justified on the finding arrived at by him in de¬ 
creeing the suit. As the only reason given by the 
learned District Judge for reversing the decision 
of the learned Munsif is erroneous in law, the 

appeal must be allowed and the suit decreed with 
costs throughout. 


R.G.D, 


Appeal allowed . 


A. I. R, 

(b) Bihar Agricultural Income-tax Act (VII T71 
of 1938), S. 2 (a) — Lind used for agricultural pur¬ 
poses -Whether it is such land is a question of fact 
to be determined by reference to the use to which 
the land is being put. (1940) 8 I. T. R. 378 (Cal.) and 
A. I. R. (36) 1949 P. C. 13, Ref. [Para 9] 

Lai A lTCLtn Sinha and Ugra Singh — for Assesses, 

The A ivocate-General — for Province of Bihar. 

Agarwala C. J. —This is a reference under 
s. 25 ( 2 ), Bihar Agricultural Income-tax Act, 
1938, at the instance of Maharaja Pratap Singh 
Bahadur through the Manager of the Gidhour 
Court of Wards Estate. 

[2] For the year 1942-43, the assessee’s net 
agricultural income for the year ending 31st 
March 1942, was assessed at Rs. 1,52.634 which 
included a sum of Iss. 14,359-9-9 received from 
Government as malikana. In appeal this was 
reduced and the case was remanded for revision 
of the assessment after reconsideration of certain 
items with which we are not concerned at pre¬ 
sent. The assessee’s claim that the sum received 
as malikana was not assessable was rejected. 


A. I. R. (37) 1950 Patna 36 [C. N. 25 .] 

Agarw \la C. J. and Meredith J. 

Pratap Singh Bahadur — Asscssee v. Prc 
vince of Bihar . 


Misc. Judicial cise No. 11S of 1946, Decided on 15th 
Septemper 1918. 

(a) Bihar Agricultural Income-tax Act (VII [7] 
of 1938), S. 2 (a) — Rent or income derived from 
land —Malika' a is not rent or income derived from 
land — Malikana paid by Government under Regu¬ 
lation VII [7J oi 1822 held not assessable to agri¬ 
cultural income-tax. 


Proprietors who were dispossessed of their lands in 
consequence of their refusal to enter into an engagement 
for the payment of revenue demanded by Government 
in 1793 were paid, in consideration of tboir proprietory 
right, an allowance which is called Malikana. 

[Para 4] 

Malikana allowance is not rent paid to a displaced 
proprietor: Cane law relied on; 10 Cal. 1112, Listing. 

[Para 5] 

Semblc Right to receive Malikana allowance is not 
a proprietary right or an inteiest in immoveable 
property : A. I. li ( 11 ) 1924 Cal 197, Rel. on ; 9 W. R. 
102, 4 Bong. L R. A. C. *9, 10 W. R. 302 aud 7 W. R. 
336, Listing/, A. I. R. (16) 1929 I’. C. 1GG, Ref. 

[Paras 6 and 7] 

The Malikana allowance is not an income derived 
from land as the person entitled to its receipt derives 
it from the statutory obligation of Government to piy it. 
In o’her words, although land m the genealogical tree 
of Malikana appears in the h cond degree, its immediate 
and effective source is the Government’s obligation to 
P a J it, and this obligation is not land within the mean* 
JKg of the definition: A. I R. (36; 1949 P.C. 1 Applied; 
A. I. li. (36) 1919 P. C. 13, Rcj. [Para 8] 

Maukana allowance being thus neither rent nor 
inci me derived from land, income received a-' Malikana 
and paid by Government under Regulation VII [7] of 
1822 was held not agricultural income assessable to 
agr cultural income-tax. [Para 10J 

(It was also found that land in this case was not used 
or agricultural purposes). 


[2a] The question referred to us for deci- 
and is: “Whether income received as malikana 
sion paid by Government under Regulation 
VII [7] of 1822 is agricultural income assess¬ 
able to agricultural income-tax ?” On the 
ground that malikana is not agricultural in- 
come the amount received by the assessee -on 
this account has bec-n assessed to tax under 
the general Income-tax Act which exempts 
agricultural income from taxation, it having 
been held that it is not agricultural income with¬ 
in the meaning oi the Income-tax Act, 1922, 
which defines agricultural income as—“Any rent 
or revenue derived from land which is used for 
agricultural purposes.” For the pur¬ 

poses of the Bihar Agricultural Income-tax Act, 
1938, however, it has been held that malikana is 
agricultural income, with the result that the 
recipient has again been asseesed on the amount 
received. The Bihar Agricultural Income-tax Act, 
1938, defines agricultural income as—“Any rent 
or income derived from land which is used for 
agricultural purposes. 

[3] Althought in one Act the word ‘income” 
is used, and in the other, the word “revenue”, 
there is no real difference in the two defini¬ 
tions. 

[ 4 ] In order to bring the sum received as 
malikana within the definition of agricultural 
income tax the Revenue Authorities mu3t shew 
either that it i3 rent or that it is income derived 
from land used for agricultural purposes. It is, 
therefore, necessary to consider the nature of 
malik.ma. In 1793 the then Government pro-i 
posed to settle land with the then proprietors on! 
terms which included the payment of revenuej 
amounting to nine-tenths of the estimated yield. 
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Regulation VIH [8] of that year provided that the 
lands of those proprietors who refused to eater 
into engagements on those terms should either 
be let in farm or held khas by Government and 
that the dispossessed proprietors shouli be paid 
by Government an allowance in consideration 
of their proprietary right at such rate as the 
proper authority might determine. This allow¬ 
ance was called malikana. In the case of lands 
let in farms the person with whom they were 
settled was required to pay to Government, in 
addition to the revenue settled, an additional 
sum which Government itself would have to pay 
to the dispossessed proprietor as malikana. It 
appears, however, that even before the enact¬ 
ment of the Regulation of 1793 some zamindar3 
were in receipt of malikana. This is dealt with 


in Phillip3*9 ' Land Tenures of Lower Bengal,” 
pp. 124 to 126 . The learned author says, 

“It h&9 been questioned whether a zemindar could be 

ousted.It was however probably only in later 

times, when tbe zemindar’s rights were at their highest 
pitch, that dismissal was so rare; (or we know that 
during tbo vigorous times of Mubomedan rule, the 

*emindars were often expelled.The claims of the 

ancient zemindars and village headman, when thus 
displaced, were usually recognized to the extent of 
giving them an allowance for subsistence; and some¬ 
times they continued to receive this allowance in the 
ehape of payments from the new occupants culled 
russootn-i-zcmindai ee. This p actice probably accounts 
lor the payment, to a displaced zemindar by his suc¬ 


cessor, of malikana for the subsistence of his family 
..Some times, when the zenvndar was incom¬ 
petent, Government appointed an officer to take khas 
possession of the zemindary; and in such cases, as 
also when the revenues were farmed, it was usual in 
the later Mahoraedan and British periods to allow the 
zemindar malikana, at least in Bt-har, at the rate of 
ten per cent, on the revenue although the zemindar 
performed none of the functions of the office.’' 


[5l It will thus be seen that the malikana 
'allowance was not regarded a9 rent paid to the 
displaced proprietor, but merely as a subsistence 
jor compassionate allowance for himself and his 
[family. In Herranund Sahoo v. Mt. Ozeerun l 
•9 W. R. 102, it was held that a right to malikana 
is not the same thing as a right to receive rent, 
but 19 a proprietary right constituting an in. 
tere9t in land. In Mt. Ozeerun v. Baboo [leera- 
nund Sahoo , 7 W, it. 336 it was held that 
malikana is a 


“money pavmerit, and neither rent nor maintenance; 
in other words, it is to be regarded like a bond or other 
debt, the non-payment of which within a certain legal 
period, bars an action to recover it.” 


In Bhoalee Singh v. Mt. Neemoo Behoo, 12 w. R. 
498 ; (i Beng. L R A. c. 29) a Bench of three 
Judges held that malikana is not rent, nor has 
it the elements of rent. Later, in Syed Shah 
Najamu idin Ryder v. Syed Z-ihid Ilussem , 
G C. L. J. 300 also it was held that malikana is 
not a claim for rent. A passage in the judg. 
:ment of Garth, C. J. in Mullick Abdool Guf . 


foor v. Muleka , 10 cal. 1112 at p. 1125 was 
referred to by the learned Advocate-General : 

“There is nothing in principle, so far as we can see, 
to distinguish a malikana right from a right to receive 
rent or the dividends payable upoi Government 
paper.” 

What the learned Chief Justice was considering 
there was whether a right to receive malikana 
could legally be the subject of a gift under the 
Muhammadan law, and what he decided was 
that such a right could be the subject of a gift 
in the same manner as other incorporeal pro¬ 
perty of that nature. The cases to which I have 
referred above, in which it was held that mali¬ 
kana is not rent, were not dissented from. On the 
authorities, I think it is clear that a right to 
receive malikana is not a right to receive rent. 

[6] The next question, therefore, i3 whether a 
sum received as malikana is income derived 
from land within the meaning of the Act. In 
support of his contention that malikana is income 
derived from land used for agricultural purposes, 
the Advocate-General has referred to cases in 
which there are observations that malikana is a 
proprietary right or an interest in immovable 
property. See Herranund Sahoo v. Mt. Ozeerun , 
9 w. R. 102 and Bhoalee Singh v. Mt. Neemoo 
Behoo, 12 W. R. 498. In these and similar cases, 
such a9 Buihrul IIuq v. Court of Wards, 10 
W. R. 302 and Ml. Ozeerun v. Baboo Heeranund 
Sahoo , 7 W. R. 336 what was being considered 
was the period of limitation governing a suit to 
recover malikana, and that matter wa3 being 
considered in relation to the Limitation Act of 
1859. In J aggo Bai v. Utsava Lai , 51 ALL. 
439; (A.I.R. ( 16 ) 1929 p. G. 106) the Privy Council 
left open the question whether a right to receive 
malikana is immovable property but held that 
a suit for its recovery is not governed by Art. 141 
but by Art. 120 , Limitation Act of 1903. The 
Explanation to Art. 132 of that Act declares 
that malikana is "deemed’’ to be money charged 
on immovable property which implies that it is 
not really so. 

[7j If the right to receive malikana be regard¬ 
ed as a proprietary right, it is difficult to resist the 
conclusion that the person with whom land of a 
dispossessed proprietor was settled uoder the 
Regulation of 1793 was a tenure-holder or 
tenant of some kind under the person entitled 
to receive the malikana, i. e., the dispossessed 
proprietor, and that it was rent, but tbo very 
case referred to in this connection held that it 
is not rent. Furthermore, if the person entitled 
to receive malikana be regarded as tho proprietor 
of the land certain other consequences would 
seem to follow, e. g., that he i3 entitled to the 
underground rights in the land, unless he has 
expressly parted with them and to accretions. 
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There is no authority for the proposition that ha 
is entitled to the underground rights and his 
right to accretions has been negatived in Souda. 
mini Dassya v. Secretary of State, 50 Cal. 822 : 
(A.I.B. (XI) 1021 Cal. 197). In that case, Rankin J. 
as ho then was, held that although the right to 
receive rnalikaua may ba described as a quasi 
rent-charge it is not a tenure or dominium and 
that when a proprietor was dispossessed in con- 
Bequenca of his refusal to enter into an engage¬ 
ment for the payment of the revenue demanded 
1! ? interest in the land was extingui. 

shea The question may also be looked at from 
another point of view. Malikana is payable whe¬ 
ther toe land in respect of which it was originally 
granted exists or not. That is not disputed’. How 
can it be said to be derived from land used for 
agricultural purposes in a case where the land 

no longer exists or no longer exists as agricul- 
tural land? 

t [8] The question whether malikana is income 
. denved ^om laud must, I thick be determined 
in accordance with the principle laid down by 
the Privy Council in Commissioner of Income - 
tar, v. Ivamakshaya Narayan Singh, p. c. A. 

NO. 23 of 1914, D/-6th July 19-18 : (a. I. R. (36) 
1949 p. G. l). What their Lordships wero con. 
sidering in that case wa3 whether interest on 
arrears oi rent is derived from lands used for 
agricultural purposes within the meaning of S. 2, 
Income-tax Act, 3 922. They observed as follows: 

“ rhe word ‘derived* is not a term of art. Its use in the 
definition indeed demands an enquiry into the genealogy 
of the product. But the enquiry should stop as soon 
as the effective source is discovered. Irr the genealogical 
tree of the interest land indeed appears in the second 
degree, but the immediate and effective source is rent 
which has suffered the accident of non-payment. And 
rent is not land within the meaning of the definition. ’ 

Similarly, in the case of malikana the person 
entitled to its receipt derives it from the statut¬ 
ory obligation of Government to pay it, and 
although, so far as malikana under the Regula¬ 
tion i3 concerned, Government recouped itself 
from the person with whom the land was settled, 
land in the genealogical tree of malikana appears 
in the second degree, its immediate and effective 
source is the Government’s statutory obligation 
to pay it, aud this obligation is not land within 
the meaning of the definition. In Mustafa 
Ali Khan v. Commissioner of Income-tax, 

P. C. A. No. 33 of 1917, D/-12th July 1948: (A.I.R. 
(36) 1949 p. c. 13) the Privy Council considered 
the question whether the malikana received by 
the Utraula Estate in the United Provinces was 
entitled to exemption from assessment under the 
Income-tax Act, 1922. The facts with regard to 
it were thus stated in the order of the appellate 
Assistant Commissioner: 

“Durirg the days of the Nawabs of Oudh Raja of 
utraula was recoguised as the Pargana lord and as such 


A. I. R; 


retained the right to a small feudal tribute and to 
rnanoniU dues. From the beginning of the 19th century 

annexation, the Itajaa of Utraula could not 
manage their estate properly on account of the con- 

? M 6tWeen ^ e nei « b bouring estates. Dur- 

g this period they transferred, made graDts of or sold 
* np r f e uumbe _ r of. villages to certain persons for 

P T : y v°^ 3i , derat10 - In d °mg so they surrendered 
| Z m ’ nd , arl a ° d P r °P rietar y rights and lost all 
their title to real property in respect of those villages. 

Xhey, however, retained the right of a small annual 
cash payment by virtue of their position as the old 
pargana lord. This cash allowance came to be called the 
ilalikana. The villages otherwise became quite inde¬ 
pendent and the exclusive property of the purchasers, 
grantees or transferees. 

8. The amount of the malikana was fixed by a settle- 
meat decree and is not variable. It is payable whether 
the land on which it is supposed to be a charge is used 
or agricultural purposes or not or whether it yields 
any profits or not. It is admitted that suits for the 
recovery of this due are cognizable by Civil Courts 
and not by Revenue Courts. This being so, it is impossi¬ 
ble to describe this due as rent or as agricultural in¬ 
come. I here is no relation of landlord and tenant 
between the appellant and the proprietors who are liable 
to pay this amount. . . 

Their Lordship3 observed: 

It may be conceded that it would never have be¬ 
come payable to the ancestors of the asscssee had they 
not been feudal proprietors of the land. But that does 
not mean that it is now rent or revenue derived from 
the land: ou the contrary it is paid just because the 
original proprietors relinquished tbeir claims to the land 
and it represents the consideration for that relin¬ 
quishment. The land is in no real sense its source; and 
even if it is to be regarded as secured by a charge on 
the land that is no more decisive of the question in the 
present case than it was in Maharaja Kumar Gopal 
bar an N-aram Singh v. Commissioner of Income-tax 
Bihir and Oissa, 62 I. A. 207 : (A.I.R. (22) 3935 P.C. 

143 : 14 Pat. 532 P. 0.) 

[0] Nor hn.3 the Revenue Department proved 
that the land in respect of which the malikana 
v.a.3 originally fixed is land used for agricultural 
purposes. \\ bether it is such land bag been held 
to be a question of fact to be determined by re¬ 
ference to the use to which the land is being put: 
see In re Bijay Chand Mahtab Bahadur of 
Bur divan y 1940-8 I. T. R. 378 (Cal.). The finding 
ot fact in the present case is: 

“There is no trace at present of the lands or village 
to which the allowance might be said to relate and 
nothing is, therefore, known as to the present use tc 
whiah they have been put.” 

In Mustafa Ali Khan v. Commissioner of 
Income tax , P. C. A. no. 33 of 1947, D/-l2th July 
1948: (A. I. R. (36) 1949 P. C. 13), w 7 ith regard tc 
the assessee’s claim that he wa 3 entitled to 
exemption from taxation under the Income-tax 
Act, 1922, in respect of the sale proceeds of forest 
trees on the ground that such proceeds consti¬ 
tuted agricultural income, their Lordships ob¬ 
served: 

It appears to their Lordships that, whether exemp¬ 
tion is sought under S. 2 (1) (a) or 2 (1) (b), the primary 
condition must be satisfied that the Jaod in question is 
used for agricultural purposes. His case fails if he does 
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not prove that the land is used for agricultural pur¬ 
poses.” 

[10] In my opinion, therefore, it has not been 
established in the present case that malikana is 
rent or that it is income derived from land, or 
that the land in respect of which the obligation 
to pay was originally undertaken is being used 
for agricultural purposes. I would, therefore, 
answer the question referred to U3 for decision in 
the negative. The assesses is entitled to the costs 
of this reference which we assess at Rs. 250 in¬ 
cluding the Rs. 100 deposited for the reference. 

Meredith J.—I agree. 

G.M.J. Answer in the negative . 


A. I. R. (37) 1950 Patna 89 [C. N. 26.] 

Agarwala 0. J. and Meredith J. 

Bundi Singh — Defendant — Appellant v, 
Shivanandan Prasad Sahu, Plaintiff and 
another , Defendant — Respondents . 

Letters Patent Appeal No. 27 of 1948, Decided on 
31st August 1949, from judgment of Das J., D/- 19th 
April 1948. 

Civil P. C. (1908), O. 7, R. 7 _ Partition of Tauzi 
between A, B, G — A ceasing to have interest in 
Touzi and B getting it —Deiault in payment of cess 
— In certificate case interest oi A, B and C sold and 
D purchasing it — Suit by B for declaration that 
his right, title and interest in Touzi were not aifect- 
ed by the sale and for injunction restraining Dfrom 
interfering with possession of B of his share in the 
Touzi — Held that as A had no interest in Touzi 
at date of sale, it could not operate to convey that 
interest in the hands oi B— Sections 45, 46, Bengal 
Public Demands Recovery Act (ill [8] of 1913) 
held no bar to B's suit—Though D recovered rents 
from some tenants B also recovered rents from 
some of them — Under the circumstances decree 
for possession could be passed in B's favour under 
O. 7, R. 7 —Suit not bad under S. 42, Specific Relief 
Act — Specific Relief Act (1877), S. 42 — Bengal 
Public Demands Recovery Act (III [3] of 1913), 
Ss. 45, 46. 

In a partition between A, B and C, A ceased to 
have any interest in a Touzi and B got that interest. 
There was default in the payment of cess. In the certifi¬ 
cate case that was issued certificate debtors wore slated 
to be A, B and C. One D purchased the property in the 
sale held in the certificate case and B brought a suit 
for declaration that the right, title and interest of B in 
the Touzi were not affected by the sale and for injunc¬ 
tion restraining D from interfering with possession of 
B of his share in the Touzi '. 

Held that; (1) what passed at a certificate sale was 
merely the right, title and interest of the judgment- 
debtor. A had no interest in the Touzi at the time of 
sale. Therefore, in so far as the sale purported to bo a 
sale of the interest of A, it was a sale of nothing. It 
could not operate to convey that interest in the hands 
of B. Therefore neither S. 45 nor S. 46, Public De¬ 
mands Recovery Act was a bar to B's suit. [Para 5] 

(2) The suit was not bad under S. 42, Specific Relief 
Act. Though D got bimseif recorded in Register D and 
had realised rtnts from some of the tenants B also con¬ 
tended that he also had been realising some rents. 
Therefore the question of possession was one on which 
two views were possible. Maintaining that he was still 


in possession B asked for a consequential relief that D 
should bo restrained from interfering with his possession. 
Under the circumstances a decree for recovery of posses¬ 
sion could be passed in B's favour under O. 7, R. 7. The 
Inconsistency in the present case between B’s case and 
the relief actually asked for was not of such a type 
which would bar the application of O. 7, R. 7. 

[Para 6] 

Annotation : (’44-Com.) C. P. C., O. 7, R. 7, N. 2 ; 

(’46-Man.) Specific Relief Act, S. 42, N. 14, 19. 

Sarjoo Prasad and K. K. Sinha— for Appollant. 

S. K. Sarkar — for Respondent 1st Party. 

Government Pleader — for Province of Bihar. 

Meredith J. — This is a defendant’s appeal 
under the Letters Patent from a decision of Das 
J. The 3uit was for a declaration that the right, 
title and interest of the plaintiff in Tauzi 
No. 4673, Jagir Lai Dubey Havildar, were not 
affected by the sale in certificate case No. 106 of 
1938-39, and for an injunction restraining the 
defendant auction purchaser from interfering 
with the possession of the plaintiff of his share 
of. the Tauzi. Tho facts were that there was de¬ 
fault in the payment of ces9 of the March kisfc of 
1938, and the certificate case in question was 
consequently issued, the certificate debtors being 
stated to be the plaintiff, two ladies, Mt. Siro- 
mani and Mt. Onkarmani, and two other persons, 
Mt. Kabutro and Jamuna Prasad Sahu. The 
shares sold were 1 anna 13 gandas and odd 
share of Mt. Kabutro, l anna 13 gar.da3 and odd 
share of Jamuna Prasad Sahu, 5 annas and 6 
gandas share ot Mt. Siromani and Mt Ookar- 
mani, and 16 gandas and odd share of the plain¬ 
tiff. In fact, however, by a partition prior to the 
certificate case Mt. Kabutro and Jamuna Prasad 
Sahu had ceastd to have any interest, and tho 
share of the plaintiff had become 10 annas and 
odd, while Mb. Siromani and Mb. Onkarmani 
held the remaining 5 annas and odd. 

[2] Tho trial Court and the Court of first 
appeal, while bolding that fche'notice under S. 7, 
Public Demands Recovery Act had not been 
served on the plaintiff’, held that tho plaintiff 
had been dispossessed. The suit w 7 as essentially 
one for setting aside the sale, and was barred 
under S.45, Public Demands Recovery Act inas¬ 
much as it had not been brought within one year 
from the date of delivery of possession. The 
appellate Court further held that tho suit was 
barred under S. 42, Specific Relief Act, as the 

plaintiff had not asked for recovery of p03ses. 
sion. 

[3] Before Da3 J. the plaintiff confined his 
case to the contention that tho sale could not 
affect bis interest beyond the 16 gandas and edd 
share of his which was actually sold. The sale, 
in so far as it was a sale of the right, title and 
interest of Mt. Kabutro and Jamuna Prasad 
Sahu, was no eale at all as they had no interest. 
The suit in this light was not for setting aside 
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the sale, but for a declaration that it could not 
affect the interest of the plaintiff beyond 16 
gaudas and odd. The contentions on behalf of 
the defendant before Das J were that the suit 
was barred by limitation under S 45, and that 
it was also barred under 8. 46, Public Demands 
Recovery Act (which corresponds to S. 47, Civil 
P. C.) as(?) no fraud had been alleged or esta¬ 
blished; and, thirdly, that the suit was bad under 
S. 4 2. Specific Relief Act. Das J. rejected these 
contentions and held that, though be had not 
expressly asked for it, the plaintiff could be 
given n decree for recovery of possession of his 
remaining share. Evidently he meant to apply 
the provisions of o. 7, R. 7, Civil P. C. He gave 
the plaintiff a decree accordingly. 

[4] The same contentions have been pressed 
before us on behalf of the appellant, but in my 
opinion, the decision of Da3 J. was correct. It 
seems to me obvious that the decision whether 
S. 45 or S. 4G constituted a bar depended on the 
question whether there had been an actual sale 
and delivery of possession of the plaintiff’s 
remaining interest. If there bad not been, the 
suit was not for setting aside the eale, and S. 45 
would have no application Similarly, if there 
had been no sale of that interest and no delivery 
of possession of that interest, the plaintiff's 
grievance was not against the certificate-holder, 
and the question was not one between the certi¬ 
ficate-holder and the certificate-debtor, for what 
the plaintiff complained of was in effect that 
without purchasing hi3 iutere9t or receiving 
delivery of possession of his interest the defen¬ 
dant as a mere trespasser had taken possession 
of that interest under colour of his auction pur¬ 
chase aud delivery of possession. 

[5] It is, therefore, necessary to consider 
whether the interest in question was actually 
sold. In my opinion, it was not. It must be re¬ 
membered that what was sold was not a specific 
property, but an interest—the interest of Mt. 
Kabutro and Jamuna Prasad Sahu. What passes 
at a certificate sale i9 merely the right, title and 
interest of the judgment-debtor. Those judg¬ 
ment-debtors had at the time no interest. There¬ 
fore, in so far as the sale purported to be a sale 
of the interest of those two persons, it was a 
sale of nothing. It could not possibly operate to 
convey that interest in the hands of the plain¬ 
tiff. In this view neither s. 45 nor S. 46 w T as a 
bar. 

[6] With regard to S. 42, Specific Relief Act, 
I think the suit was not bad, because the plain¬ 
tiff did actully ask for the consequential relief 
which was appropriate to the pleadings. Main¬ 
taining that be was still in possession, be a?ked 
as a consequential relief that the defendant 
should be restrained from interfering with his 
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possession. He could not ask for recovery off 
possession if he did not concede that he had! 
been dispossessed. But then it is urged that a 
decree for recovery of possession could not be 
passed on the pleadings. The answer to this is to 
be found in o. 7, R.7, Civil P. C. It is true it has 
been held that under o. 7, R. 7, a relief cannot 
be given which is inconsistent with the plain¬ 
tiff’s case and the reliefs actually asked for. But, 
in my opinion, the inconsistency in this case was 
not of a type which would bar the application of 
O. 7, R 7. A perusal of the judgment of the final 
Court of fact shows that the finding of defen¬ 
dant’s possession was merely a finding that the 
defendant had got himself recorded in Register D 
and had realised rents from at least some of 
the tenants. It was not inconsistent with the 
plaintiff’s contention that he also had been 
realising some rents. Therefore, the question of 
possession was one upon which two views were 
possible. It would bo a question of degree whe¬ 
ther the realisation of rents by the defendant 
had been on such a scale a* to amount to com¬ 
plete dispossession of the plaintiff. This being so, 
the finding, having regard to its nature, is con¬ 
sistent with the plaintiff’s case being honest and 
bona fide since the plaintiff might have honestly) 
considered that technically he was still in pos- 
fession and that a declaration and injunction/ 
was the appropriate remedy. In such circum¬ 
stances it would, in ray opinion, be stretching 
technically too far to hold that O. 7. R. 7 could 
not be applied, end so to deny to the plaintiff* 
the relief to which he was actually found entitl¬ 
ed by the Court. 

[7] I would dismiss this appeal with costs. 

Agarwala C. J.— I agree. 

D.H. Appeal dismissed . 


A. I. R. (37) 1950 Patna 90 [C. N. 27.1 

Reuben J. 

Baidya Nath Banerji — Petitioner v. 
Himangsu Bala Bose and another — Opposite 
Parly. 

Civil Revn. No. 091 of 1946, Decided on 24th Septem¬ 
ber 1948, from order of Judicial Commissioner, Chota 
Nagpur, D/- 2oth August 1946. 

Civil P. C (1908), S. 47 — Suit on handnote 
—Attachment before judgment under 0.38—Objec¬ 
tion by wiie of defendant in her personal capacity— 
Objection n :>t tried and suit decided and decree 
passed against defendant — Execution against wife 
and son of judgment-debtor after his death as his 
legal representatives — Wife repeating same objec¬ 
tion — Objection rejected — Order reversed in 
appeal by Judicial Commissioner—Order fell under 
S. 47 and not under O. 21, R. 58 — Appeal and not 
revision lay against order of Judicial Commis¬ 
sioner _ Civil P. C. (1908), O 21, R. 58. 

In a suit upon a handnote executed by the defendant, 
the wife of the defendant raised an objection to tne 
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^ttaohment before judgment under O. 38 of certain 
-property, in her personal capacity. The Court refused 
to go into the question till the disposal of the suit. A 
decree against the husband was passed in the suit. In 
-execution of the decree against the wife and the son of 
the defendant who had died after the decree, the wife 
raised the same objection which wa3 rejected. But the 
order was reversed in appeal by the Judicial Com¬ 
missioner of Chota Nagpur : 

Held that the objection must be regarded as one 
under S. 47 and not under 0. 21, R. 58, so that the 
appeal to the Judicial Commissioner was a competent 
appeal. The fact that the claim wa9 filed originally 
during the pendenoy of the suit made no difference. 
Hence an appeal lay from the decision of the Judi¬ 
cial Commissioner to the High Court and a petition in 
revision was incompetent : Case law considered. 

[Paras 4, 5 and 7] 

Annotation : (’44-Com.) Civil P. C., S. 47 N. 45, 46, 
84; 0. 21 R. 58 N. 14 and 24. 

K . D. De — for Petitioner. 

L. Ii. Choudhury — for Opposite Party. 

Order. — The petitioner obtained a decree 
against opposite party no. 1, the wife, and 
opposite party no. 2, the son, of the late Upendra 
Nath Bose, on the foot of a handnote executed 
by Upendra Nath Bose During the pendency 
of tbe suit, certain property, to which the present 
petition relates, was attached under the pro¬ 
visions of o. 38, Civil P. C. A claim to the pro¬ 
perty was set up by opposite party no. 1 in her 
pereonal capacity. The Court, however, refused 
to go into the matter till the disposal of the suit. 
The question was raised subsequently in the 
course of the execution of the decree in Miscel¬ 
laneous ca36 NO. 108 of 1245 in the Court of 
the Munsif, Giridib. The objection was rejected 
by the Munsif. In appeal, this order has been 
reversed by the Judicial Commissioner of Chota 
Nagpur, and tbe claim of opposite party No. 1 
has been allowed. This petition is directed 
against tbe order of the Judicial Commissioner. 
The petition was filed on 28th November 1946. 

[2] One day previously, the petitioner filed 
Miscellaneous Appeal No. 350 of I9i6 against the 
same order. This appeal has been dismissed in 
limine as time barred, by the order of a Division 
Bench dated 17th March 1917. Mr. Choudhuri, 
on behalf of the opposite party, has, therefore, 
contended that the petitioner should not be 
allowed by way of civil revision to get a 
remedy, his prayer for which has already been 
rejected in the miscellaneous appeal. Iu reply, 
the contention of Mr. De is that the civil revision 
petition must be considered as distinct from 
the miscellaneous appeal. According to him, in 
this case, his relief lic3 rightly by way of civil 
revision and, therefore, he claims, he is not affected 
by the dismissal of hi3 miscellaneous appeal. In 
these circumstances, it becomes of some irapor- 
tance to decide whether a civil revision or a 
Miscellaneous appeal properly lie 3 in this case. 


[3] Opposite party No. 1 was impleaded in 
the suit as the representative of her deceased 
husband, whereas, in the claim case, she claimed 
the property in her personal capacity. Accord¬ 
ing to Mr. De, therefore, her claim properly fell 
within the provisions of o. 21, R. 58, Civil P. C., 
and not under 8. 47. It follows that no appeal 
lay to the Judicial Commissioner, and his order 
was without jurisdiction, thus, laying itself open 
to this Court’s power in revision. A possible 
answer to this argument is that, in several cases, 
it ha3 been held that, where a Subordinate 
Court wrongly entertains an appeal when it 
ha3 no jurisdiction to do so, a second appeal 
against that Court’s order lies in this Court 
Sagar Mull v. Lhra Makar a j , 7 P. L. T. 264: 
(a. I. R. (13) 1926 Pat. 164 ) and Ram Ratan 
Prasad v. Banarsi Lai , 9 Pat. 685: (a. I. R. 
(17) 1930 Pat. 2 S0). As against tbi3, my attention 
has been drawn to Samhautta Singh v. bhag - 
wati Singh , 5 P. L. J. 97: (A. I. It (7) 1920 Pat. 
703), in which Sultan Ahmed J. entertained a 
civil revision in such circumstances and Champa 
Debi v. Ram Chandra Marwari , 17 P. L. T. 
815;(a. i. r. ( 2 i) 1937 Pat. 136), in which a Divi¬ 
sion Bench of this Court held that in such cir¬ 
cumstances, the remedy is either by appeal or by 
civil revision. In the present case, it is not neces¬ 
sary to consider this point, because I think the 
petition must fail on another ground. 

D] This ground is that the claim of opposite 
party No. 1 must be regarded as one under 
S. 47, and not under o. 21, R. 68, so that the 
appeal to the Judicial Commissioner was a com¬ 
petent appeal. There is a long series of autho¬ 
rities to this effect, of which I need only meution 
a few:— Punchanun Bundopadhya v. Rabia 
Bibi , 17 Gal. 711 (F.B.), Dmbcii Hormasji v. 
Bamansha ./ amasji Shet, A. I. R. ( 21 ) 1934 
Bom. 296. (58 Bom. 513), Sm. Charusitla Dasi 
v. Sukhdev llaluai, A. I. R. ( 22 ) 19 <5 Oal. 14: 
(164 I. C. 90); Swaminathan Chettiar v. Soma - 
sundaram Chettiar A. I. It. ( 25 ) 1938 Mad. 731 : 
(I. L. R (1938) Mad. 1080), Nauratan Lai v. 
Mrs. Margaret Anne Stephen , 3 P. L. T. 613: 
(a. I. R. ( 9 ) 1922 Pat. 572), Mt. Khodaijatul 
Kubra v. Damodar Prasad , A. I. R. (21) 1934 
Pat. 188, Imtiaz Bibi v. Kabia Bibi t 51 ALL. 
878: (a. I. R. (16) 1929 all. 602) and Ma Shwe 
Mr a Pruv . Maung Ba On x 5 Rang 659: (a. 1 . R 
(15) 1928 Rang 29). Mr. De relies for the con¬ 
trary proposition on a decision of a Division 
Bench of this Court reported in Lackmilal v. 
Firm Smniwas Ram Kumar , a. 1 . R (26) 
1939 Pat. 854 (179 l. c 538), in which their Lord- 
ships followed K irtich Chandra Chose v. Ashu - 
tosh Dhara. 39 Cal. 298: (ia I. O. 163). The 
facts of LachhmilaVs case, (a. I. r ( 26 ) 1939 
Pat. 354 : 179 I. C. 539) are somewhat difficult to 
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follow irom the report. It seems clear, however, 
that there was some doubt in the case as to whe. 
ther the claimant to the property was or was 
not the representative of the judgment-debtor, 
his father, for their Lordships say: 

“IIe?-e the complainant was held not to be the re¬ 
presentative of the judgment-debtor although in the 
decision of the learned .Judge in the Court below from 
which this appeal is preferred, it has been held that 
in the sense that the son of a deceased member of a 
joint family holds the property of the deceased within 
the meaning of S. 53, the complainant was the repre¬ 
sentative of the judgment-debtor.” 

and again, 

.** it seems difficult to hold that once the ap¬ 
pellant has successfully contended that he is not the 

legal representative of the judgment-debtor, how can 
we now allow him to be heard in stating that he is 
the legal representative?” 


that a decree obtained against Mr. Stephen i» 
1909 was, after his death, being executed against 
his legal representatives, including, among others* 
his widow Mrs. Margaret Anne Stephen, and 
she claimed the property, which was being pro¬ 
ceeded against, as belonging to her personally. 
Following Punchanun Bundopadhya v. Bahia, 

Bibi , 17 Cal. 711 (f. B.), it was held that 
the objection was within the meaning of 
S. 47, Civil P. C. Mr. De has contended that 
th9 case is distinguishable from the present 
one on two grounds, namely, that, in this 
case, the decree was obtained against opposite 
party No. 1 and she was not merely brought in 
at the execution stage, and, secondly, that her 
claim to the property was put forward during 


The attention of their Lordships was drawn to 
the decision of a Full Bench of the Calcutta 
High Court in Punchanun Bundopadhya v. 
Rabia Bibi, 17 Cal. 71 (F.B.). 

In distinguishing that case, they observed: 

“Had the Courts been minded or had they been 
forced, in the circumstances of the caEe, to consider 
whether she was the representative or not, it might 
have made a considerable difference.” 

It seems that their Lordships felt some difficulty 
in reconciling this decision of the Full Bench 
with the later decision of another Full Bench iu 
Karticle Chandra Ghose v. Ashutosh Dhara t 
39 Cal. 296:- , ;l2 I. O. 1G3 F.B.). In this connec¬ 
tion, I would refer to the explanation givtn by 
Sir Asutosh Mookerjee and C. P. Beachcroft J J. 
in Ajo Kcer v. Gorah Nath, 20 c. L. J. 481: 

(A. I. R. (2) 1915 Cal. 275): 

“It is further plain from fin examination of the 
terms of 0. 21, B. 60 that while it applies to the cla?s 
of cp.;cs of which Earticle v. Ashutosh, 39 Cal. 298: 
(12 I. C. 163) may be taken as the type it cannot by 
any stretch of language be made to cover the class of 
cases of which Punchanun v. Babia Bibi, 17 Cal. 
711 (F. B.) is the leading example. In the former 
class of cases the judgment-debtor objects that he is 
in possession as trustee and not on his own account 
within the meanir g of O. 21 , K. 60; in the latter class 
of cases, the representative of the judgment-debtor ob¬ 
jects that the property in his hands i3 not assets avail¬ 
able to the decree-holder. The objections in the two 
classes of cases are obviously of fundamentally differ¬ 
ent kinds.” 

Their Lordships were, therefore, of the opi- 
nion that there was no conflict between the two 
decisions, a view which was shared by the Bench, 
which decided LachhmilaVs case , (a. I. R. 
(26) 1939 pat. 354: 179 I. C. 538) ). Further in 
LachhmilaVs case , (a. I. R (26) 1939 Pat. 354: 
179 I. C. 538), their Lordships did not question 
the correctness in Nauratan LaVs case , 3 

p. L. T. 613: (A. I. R. (9) 1922 Pat. 572). They 
expressly stated that it was binding on them, 
but did not apply it to the case before them. 

[5] The facts of Nauratan LaVs case , 
(A. i. r. (9) 1922 pat. 572: 3 p. L. T. 613) were 


the pendency of suit before there was any ques¬ 
tion of execution. Section 47, Civil P. C. how 
ever, relates to questions arising between “the 

parties to the suit.or their representa- 

tives”. I do not think, therefore, that it can make 
any difference that the objection in question 
ia tiled by a person who is the judgment-debtor 
and not by one, who, is the judgment-debtor, 
having been impleaded in the suit as the legal 
representative of the executant of the bandnote, 
and not by a person, who, after the decree was 
obtained against the executant of the handnofce, 
was substituted as his legal representative in the 
course of the execution. Among the cases, which 
1 have cited above, Dinbai Hormasji Mirapur- 
wala v. Bamansha Jamas ji Shet , (a. I. R. 
(21) 1934 Bom. 296: 58 Bom. 513) and Ma 

Shwe Mra Pru v. Maung Ba On, 5 Rang. 659: 
(a. I. R. ( 15 ) 1928 Rang. 29) ) are cases where 
the objection was raised by a person against 
whom the decree had been obtained in a repre¬ 
sentative capacity. As regards the second point 
of distinction, there is a provision in o. 38, R. 8, 
for the investigation of claims made to the 
property attached before judgment. Here, the 
objection, with which we are concerned, was 
taken up and decided in the course of the exe-i 
cution of the decree. The order passed by the 
Munsif, therefore, may rightly be treated as an 
order under S. 47, Civil P. C. The fact that 
the claim was preferred originally during the 
pendency of the suit, in my opinion, makes noi 
difference. 

[6] The facts in Alt. Khodaijatul Kubra 
v. Damodar Prasad , A. I. R. (2i) 1934 Pat. 
188 were similar to those in Nauratan LaVs 
case , (A. I. R. (9) 1922 pat. 572: 3 P. L. T. 613). 
There too, the decree was against the deceased 
husband of the claimant, who objected that the 
property sought- to be proceeded against be¬ 
longed to her alone. It was held by a Division 
Bench that the objection was within the scope 
of S. 47. It may be noted that Wort J. who 
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delivered the leading judgment in this cas9 also 
did so in Lachhmilal's case (a. I. R (26) 1939 
pat. 354 : 179 I. C. 538.) 

[7] On the above grounds, I think that the 
order of the Munsif must be taken to be one 
under 8 . 47. That being so, an appeal lay to 
this Court against the order of the Judicial 
Commissioner, and this petition in revision is 
incompetent. 

[18] The petition is dismissed with costs. 
The hearing fee is assessed at one gold mohur. 

R.G.D. Petition dismissed. 


A. I. R. (37) 1950 Patna 93 [C . A 7 . 28.] 

Agarwala C. J. and Meredith J. 

Chander Sekhar Tiwari and others — Appel¬ 
lants v. Ram'Prasad Duhey and others — Res¬ 
pondents. 

Letters Patent Appeal No. 28 of 1948, Decided on 
25th August 1949, from judgment of Manohar Lall J., 
D/- 8th April 1948. 

Muhammadan Law—Pre-emption — Witnesses 
being same and vendor and vendee absent—Refe¬ 
rence to performance of talab-i-mawasibat during 
ceremony of talab-i-ishad necessary. 

It is necessary to refer, during the ceremony of 
talab-i-ishad , to the performance of the ceremony of 
talab-imawasibat, even when the witnesses who wero 
present during the performance of the second cere¬ 
mony were also witnesses to the performance of the 
first ceremony and the vendor and the vendee are 
absent*. Case law discussed. [Para 2] 

K. P. Upadhya and N. P. Agarwala—lor Appellants. 
U. N. Sinha and Aswini K. Sinlia — 

for Respondents. 

Agarwala C. J. — This is an appeal by 
defendants first party from the decision of a 
single Judge of this Court in a suit in which the 
plaintiffe-respondent claimed a right to pre-empt 
land which the defendants-second party sold to 
the appellants, the plaintiffs being co-eharers in 
that land with the vendors, the defendants- 
second party. The facts are that the plaintiffs 
performed the first ceremony necessary to en¬ 
able them to exercise the right of pre-emption, 
namely, the lalab-i mawasibat, as soon as they 
heard of the sale to the appellants, in the pre¬ 
sence of Lhagwat Lai, whom they examined as 
witness No 2, and another man, whom they exa- 
mined as witness No. 3. Then, in the company of 
the=o two witnesses, the plaintiffs went to the land 
which was the subject matter of the sale, and it 
is claimed that they also performed the second 
ceremony necessary for exercising the right of 
pre-emption, namely, talab-i-ishad. Thereafter, 
they offered the appellants the amount for which 
the land had been sold to them, but the appel¬ 
lants did not accept it. The first Court derceed 
the suit. Ihe appellate Court, however, held 
that there was a defect in the performance of the 


talab-i-ishad inasmuch as no reference was 
made during the performance of that ceremony 
to the performance of the first ceremony, name- 
ly, talabi-mawasibat. The appellate Court, 
therefore, reversed the decision of the Munsif 
and dismissed the suit. In second appeal to this 
Court the decision of the Munsif has been res¬ 
tored. 

[2] The question that falls for determination 
is whether it is necessary to refer, during the 
ceremoney of talab-i-ishad , to the performance 
of the ceremony of talab-i-maioasibat , when the 
witnesses who were present during the perfor¬ 
mance of the second ceremony were also witnes¬ 
ses to the performance of the first ceremony. 
There are cases directly on the point which 
is in issue between the parties before us, in 
which it has been held that a strict com¬ 
pliance with the requirements of the Muhamo 
madan law is necessary in order to enable 
the plaintiff successfully to claim the right 
of pre-emption, and one of those requirements 
is that during the performance of the second 
ceremony reference must be made, in the 
presence of witnesses, to the performance of the 
first ceremony. The reason for this has been 
succinctly stated by Jackson J. in Hosseinee 
Khanum v. Mt. Lallun, (1664) w. R. (Gap. 
No.) U7 at p. ns : 

“When a plaintiff sues on the ground of a right such 
as that of pre-emption, vexatious even wheo most fairly 
exercised, aDd alwaya restrictive of the rights of pro¬ 
perty, we think the Court should be fully satisfied that 
he has really and exactly performed the conditions 
essential to the maintenance of that right. 

We mu-t look upon these preliminaries, not as mere 
matter of form, but as the immediate expressions of 
(perhaps) a pre-existent desire to become owner of the 
particular property, arising out of those circumstances 
of necessity or convenience which the Mahomedan law 
recognises as giving birth to the right. 

It i3 not, therefore, as it seems to us, merely for 
forms sake, but as intimately connected with the ques¬ 
tion of right, that we require proof of the tulub-i- 
mowasibut and of the i 3 tishad.” 

Similarly, in Jadu Lai Sahu v. Janki Koer, 

39 1. a. 301 at p 107 : (39 cal. 915 p. c.) their 

Lordships of the Privy Council cited with 
approval the observations of Sir Barne 3 Pea¬ 
cock, G, J. in Fakir Rawot v. Sheikh Emcim* 
baksh, Beng. L. R. sup. Vol 35‘F. B. 

.... a right or custom of pre-emption is recogniz¬ 
ed as prevailing among Hindus in Behar, and som- 
other provinces of Western India ; that in districts 
where its existence has not been judicially noticed the 
custom will be matter to be proved ; that such custom 
when it exists, must be presumed to be founded on and 
co-extensive with the Mabomedan law upon that sub¬ 
ject, un css the contrary be shown ; that the Court 
may as between Hindus, administers m dification of 
that law as to the circumstances under which the ritzht 
may be claimed, when it is shown that the custom in 
that respect does not go the wholo length of the IVIaho- 
medan law of pre emption, but that the assertion of 
the right by suit must always be preceded by anobser- 
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vance of tlie preliminary forms prescribed in tfce Maho- 
medan law, which forms appear to have been invaria¬ 
bly observed and insisted on through the whole of the 
cases from the earliest times of which we have record.” 

In the face of these observations, it is difficult to 
find any justification for the arguments that 
have been advanced before us that one of the 
preliminary requirements of the Muhammadan 
law of pre-emption is not necessary in cases 
where the witnesses to the ceremony of talab-i - 
ishad are the persons who were witnesses to the 
ceremony of mawasibat also. Exactly the con¬ 
trary to this proposition was held in Mubarak 
Husain v. Kaniz Bano t 27 ALL. 160: (l A. L. J. 
669) the head-note of -which is : 

“When, in asserting a claim for pre-emption under 
the Muhammadan la.v, -the making of the talab- 
i-istishhad, is required, it is absolutely necessary that 
at the time of making this demand reference should be 
made to the. fact of the talab-i-mawasibat having been 
previously made, and this necessity is not removed 
by the fact that the witnesses to both demands are the 
same.” 

On behalf of the appellants, however, the 
learned counsel refers to an observation made 
in the course of the judgment: 

“We can well understand why the law in this respect 
should be so strict. The second demand ia not made 
for the information ol the witnesses, but for the infor¬ 
mation of the vendee or vendor, to whom it happens to 
be made. If the witnesses to both the immediate and 
the second demands be the 6ame, it naturally does eeem 
unnecessary to repeat the same thing to them; but then 
at the second demand not only may the same witnesses 
be present, but also a third party, namely, the vendee 
or vendor must be present, and it is for his informa¬ 
tion that at the second demand reference is required to 
be made to the fact that the first and immediate 
demand has been made.” 

On the strength of this observation, it i3 contend¬ 
ed that when neither the vendor nor the vendee is 
present and the witnesses at the second cere, 
rcony are the same persons who witnessed the 
first ceremony, it is unnecessary to refer to the 
performance of the talab-i mawasibat . That 
dees not seem to me to be the intention of the 
learned Judge who made that observation. In 
fact the Allahabad High Court, in a later deci¬ 
sion, has again affirmed the necessity of a refer¬ 
ence to the making of the first demand before 
the performance of the second ceremony even 
when the witnesses are the same : Sadiq Ali v. 
Abdul Baqui Khan , A. I. R. (10) 1923 ALL. 261: 
(46 ALL. 290). The same view was taken by a 
Full Bench of the Calcutta High Court in 
Kujjub Ali v. Chundi Churn Bhadra t 17 cal. 
643 (F. B.) where reference was made to Baillie's 
Digest of Mahomed an law, Hamilton’s Hedaya 
and Macnaghten’s Precedents. This case is im¬ 
portant because what led to a reference being 
made to the Full Bench was that, when the 
case came before the Division Bench consisting 
of Petheram 0. J. and Gordon J., they held that 


in a previous decision of the Court in Nundo 
Pershad Thakur v. Gopal Thakur , 10 cal. 1008- 
it had been held that when a person seeking pre¬ 
emption had performed the talab-i-mawasibat 
in the presence of witnesses, and as soon as- 
possible demanded the right from the vendors 
and the purchasers in the presence of the same 
witnesses, it was unnecessary that he should 
again state, when making his demand, that he 
had declared his right as soon as he heard of the 
sale, or, in the words of the judgment, 


“that it was' unnecessary for him to go through the 
form of reminding the witnesses that he had claimed 
his right as soon as he heard of the sale.” 

This decision was in conflict with another deci¬ 
sion of the Calcutta High Court : Jadunandan 
Singh v. Dulput Singh , 10 Cal. 681. The matter 
was referred to a Full Bench, and the Full Bench 
expressly overruled, Nundo Pershad v. Gopal 
Thakur , 10 Cal. 1008. The case eventually went 
to the Privy Council, where the decision of the 
Full Bench was upheld, Jadulal Sahu v. Janki 
Koer % 39 I. A. 101 ; (39 cal. 915 P. C.). In this 
Court we have not been referred to any case 
directly on the point, but there have been cases 
in this Court in which the necessity of referring 
to the first demand having been made during the 
performance of the second ceremony has been 
affirmed, Kheyali Prasad v. Mulhck Nazarul 
Alum , l P. L. J. 174 at p. 178 : (A. I. R. (3) 1916 
Pat. 364 ), Sarjug Singh v. Jagmohan Singh , 
51 I. C. 40 at p. 41 : (A. I. R. (6) 1919 Pat. 496) 
and Medm Proshad v. Suresh Chandra , 21 Pat. 
799 at p. 808 : (A. I. R. (30) 1943 Pat. 96 ).-In the 
last mentioned case Cbatterji J. said : But it is 
well settled that such reference to the first 
demand i 3 absolutely necessary.” In these cir¬ 
cumstances I can find no justification for accept¬ 
ing the suggestion that reference to the firs 
demand may be dispensed with when the wit¬ 
nesses to the second demand were present when 
the first demand was made and the vendor andj 
the vendee are absent. I would, therefore, allow 
this appeal with costs throughout, set aside the 
judgment of the learned Judge of this Court and 
restore the judgment of the lower appellate 

Court. 


[3] Meredith J—I agree. The Mubamme- 
m law of pre-emption is a law of technicality, 
id the existence of the right depends upon the 
11 and oomplete observance of the formalities. 

is a ritual. If the ritual be defective, the 
>jinn will not emerge from his bottle : Unless 
ie words are "open sesame” the door will not 
Den. If the ceremonies are in any way mcom- 
ete or erroneous, the right of shaffa does not 
tke form, but remains unsubstantial. It 1 g 
tat it should be so, because the doctrine i 
Dives an interference with one of the fund - 
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mental human rights, the right of freedom of 
contract. The ETedtu a says: 

“The existence of the right of shaffa is repugnant to 
analogy, as it involves the taking possession of anctber ’3 
property contrary to his inclinatirn; whence it must be 
confined solely to those to whom it is expressly granted 
by the law.” 

My Lord the Chief Justice has quoted the obser¬ 
vations of Sir Barnes Peacock in a case of 1863, 
cited with approval by the Privy Council in 
J adu Lai Sahu v. Janki Koer t 39 I. A. 101 : 
(39 cal. 915 p. 0 ). To the passage quoted by the 
Privy Council, Sir Barnes Peacock added : 

“In this requirement (as to the preliminary forms) 
we see no evil inasmuch as a right of pre-emption, un¬ 
doubtedly, tencs to restrict the free sale and purchase 
of properties, and it is desirable, therefore, to encom¬ 
pass it with certain rule-* and limit3 le3t the right 
should be exercised vexatiously.” 

Again, the Hedaya says : 

“The right of shaffa is but a feeble right, as it 13 
disseizing ancther of hi3 property merely in order to 
prevent the apprehended inconveniences.” 

So, the general tendency of the Courts, in the 
interest of free alienations and free contracts, 
has been to restrict the right within the narrowest 
limits and to insist upon the most literal fulfil, 
ment of the formal requirements of the Shariat. 
This was clearly laid down in the case of, 
Mt. Eosseinee Khartum v. Alt. Lallun, ( 1864 ) 
W. R. (Gap. No.) 117 , in the passage quoted by 
my Lord the Chief Justice. It i3 certain that the 
preliminaries cannot be looked upon as merely 
matters of form. 

[4] In performing the talab-i-isshad it is 
necessary to refer expressly to the fact of the 
talab-i-mawasibat having been duly made, as is 
clear from the lledaya itself and from Baillie’s 
Digest. The form given in the Hedaya is "I 
have already claimed my privilege of shaffa , 

and now again claim it; be therefore witness 
thereof.’ * 

[5] The contrary was held in the case of 
Nuudo Pershad Thakur v. Gopal Thakur, 10 
Cal. 1008 by the Calcutta High Court. But,' as 
my Lord the Chief Justice has pointed out, this 
decision was expressly overruled by the Full 
Bench in Rujjub Ali Chopedar v. Chundi 
Churn Bhadra , 17 cal. 543 (F. B.) and that 
Full Bench decision has been followed by the 
Allahabad High Court in Akbar Husain' v 
Abdul Jalil, 16 ALL. 383 : (1894 A. W. N. 122) 
Abbasi Begam v. Afzal Husen, 20 all 457 • 
(1898 A. w. N. 112), Abid Husen v. Bashir 
Alimad t 20 ALL. 499 : (1898 A. w. N. 132), 
Mubarak Husain v. Kaniz Bano , 27 ALL. 160: 
(1 A. L. J. 569) and Sadiq Ali v. Abdul Baal 
Khan % A. I. R. (io) 1923 ALL. 251: (45 all. 290). 
Yet it is merely upon an observation made in 
an Allahabad decision that the respondents seek 
to rely. The view taken in Nundo Pershad 


Thakur v. Gopal Thakur , 10 cal. 1003 was that 
the requirements might be dispensed with when 
the pre.emptor had made his first assertion before 
competent witnesses and had then repeated it 
after a very short interval in the presence of 
those same witnesses. It seemed to those learned 
Judges unnecessary that tbe plaintiff should go 
through the empty form of reminding those 
witnesses of what they had just heard. The same 
feature was present, however, in the case that- 
came before the Calcutta Full Bench, but it was 
held that the authorities were clear and must be 
strictly followed. 

16] The view taken in some Allahabad cases 
that the object of the second ceremony is merely 
to inform the vendor or purchaser of the perfor¬ 
mance of the first ceremony, and the consequent 
suggestion (which has not been made in the 
Allahabad decisions) that the reference is un¬ 
necessary in the absence of the vendor and 
vendee, cannot be accepted, since the ceremony 
can be validly performed on the premises in the 
absence of both. Its object i3 to call attention, 
in the presence of witnesses, to the performance 
of the first ceremony, and so to impress the fact 
upon their minds for the purpose of future evi¬ 
dence. The theory that the formality is unneces- 
sary when its object is already served by the 
prior knowledge of the witnesses represents, in 
my opinion, a wrong line of approach to the 
problem, when formality is of the essence of the 
doctrine and the emergence of the right is 
dependent upon the correct performance of the 

ritual. 

Appeal allowed. 
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Das and Narayan JJ. 

Province of Bihar—Appellant v. Chhedilal 
Sharma — Respondent. 

Government Appeal No. 7 of 194R, Decided on 8th 
September 1^48, from decision of Magistrate 1st Claes, 
Bhagalpur, D/- 3rd February 1918. 

(a) Cotton Cloih and Yarn (Control) Order 

(1945), Para. 18 (2)—Accused taking stocks of yarn 

to railway station — Accused not holding stocks 

which were held by his master—Para held did not 
apply. 


Where the accused, who wna found taking stocks of 

yarn to tbo railway station, did Dot hold the stocks 

but was merely a servant who was carrying out the 

order of his master, who was holding tbo°stocks in 

taking yarn from tbe latter’s shop to the railway 
station: J 


10 naa do application to the case 
of the accused. j-p ara 2 -j 

n Q^ C D U0n o? l0t1 ^ and Yarn (Control) Order 

(1945), Para 23 — Order sanctioning prosecution_ 

Order signed by Under-Secretary for Additional 
Under-Secretary—Order held was defective_Bihar 

1947 e RT nt N ° tifcation No - 2094-A, dated 1st May 
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Where the order sanctioning the prosecution of (he 
accused purported to be an order of Governor of Bihar, 
but the Under-Secretary who signed the order did 
not purport to sign it in his capacity as Under Secre¬ 
tary but s'gned ” tor the Additional Under Secretary” : 

Held, that such signature was not proper authenti¬ 
cation of the order as laid down in R. 1 of the 
Notification and, therefore, the order sanctioning the 
prosecution of the accused was defective. [Para 3] 

S. K. Milra — for Appellant. 

S. Safdar Imam and S. R. Ghosal—lor Respondent. 

Das J. —This is an appeal by the Provincial 
Government against an order of the learned 
Magistrate exercising 1 st class powers at Bha- 
gal pur dated 3rd February 1948, by which the 
learned Magistrate has acquitted one Chhedi¬ 
lal Sharma in the following circumstances. On 
22 nd December 1946, Mr. B. N. Das, a Cloth Ins¬ 
pector and one Muhammad Mouiruddin Ansari, 
Secretary of the Weavers’ Association, were 
going on a tamtam from Bbagalpur to Nathna. 
gar. At about 3-30 P-M., they noticed another 
tamtam coming from the direction of Nathnagar 
and going towards Bbagalpur Railway Station. 
On this latter tamtam were the respondent, 
Chhedilal Sharma, and some bundles — two 
big bundles and seven small bundles. The 
Cloth Inspector wa3 suspicious of the contents 
of the bundles, and he stopped the tamtam 
and enquired of the respondent as to the con¬ 
tents of the bundles. The respondent said that 
the bundles contained handloom cloth. This 
did not allay the suspicion of the Cloth Ins¬ 
pector who opened one of the bundles and 
found that it contained co T ton yarn. The res¬ 
pondent further stated that the bundles belonged 
to one Lakhi Prasad Budhia, proprietor of the 
Agarwal Silk Stores, and the respondent was 
taking them to Bhagalpur Railway Station 
under the orders of Lakhi Prasad Budhia for 
the purpose of despatching them to Patna. The 
respondent along with the bundles was taken to 
the Sub-Divisional Officer. In his presence all 
the bundles were opened. It was found that 
they contained cotton yarn. The Cloth Inspec¬ 
tor then submitted a written report to the 
Sub-Divisional Officer, and, on receipt of sanc¬ 
tion from the Provincial Government for the 
prosecution of the respondent, the learned Sub- 
Divisional Magistrate took cognizance on the 
report of the Cloth Inspector. Thereafter the 
respondent was put on trial, and was acquitted 
by the learned Magistrate exercising 1st cla33 
powers at Bhagalpur. The learned Magistrate 
found that the statement of the respondent that 
the bundles belonged to Lakhi Prasad Budhia 
was true, and that, therefore, the respondent 
was not liable for the offence with which he was 
charged. I may here state that the respondent 
was charged with committing an act in contra. 


vention of para. 18 ( 2 ), Cotton Cloth and Yarn 
(Control) Order, 1945 (hereinafter to be refer- 
red to as the Control Order, 1945). The relevant 
paragraph of the Control Order, 1945, reads as 
folioW3 : 

“No dealer or other person, notbafeg a manufacturer, ^ 
shall, save with the permission of the Textile Commis¬ 
sioner, at any time hold stocks of cloth or yarn in 
excess of his normal requirements.” 

The Control Order, 1945, was made in exercise 
of the powers conferred by sub-r. (2) of R. 81, 
Defence of India Rules. The Defence of India 
Rules ceased to have any effect after 30th Sep- 
tember 1946, but the orders made under the 
Defence of India Rules were kept alive by the 
provisions of the Essential Supplies (Temporary 
Powers) Ordinance, 1946. Therefore, on the rele¬ 
vant dated the Control Order, 1945, was in effec¬ 
tive force by virtue of the provisions contained 
in the Ordinance referred to above. This point 
is not in dispute before us, and need not be 
examined in any greater detail. Therefore, the 
gravamen of the charge against the respondent 
was that be held stocks of yarn in excess of his 
normal requirements. The defence of the respon¬ 
dent was that be did not hold the stocks of yarn, 
but was merely a servant who was carrying out 
the orders of his master in taking the j'arn from 
the shop to the Railway Station. The learned 
Magistrate accepted the defence of the respon¬ 
dent, and held that in the circumstances of the 
present case it could not be said that the respon¬ 
dent was holding stocks of yarn in excess of his 
normal requirements. 

[ 2 ] The learned Government Advocate appear¬ 
ing for the Crown has contended before u3 that 
the learned Magistrate took an erroneous view 
of para. 18 (2) of the Control Order, 1945. He 
contends that the respondent was found in 
possession of the yarn in question, and it was 
for the respondent to prove that the yarn be¬ 
longed to somebody else, and not to him. Assum¬ 
ing that the burden of proof was on the 
respondent, though I am not sure that the bur¬ 
den was really on the respondent, the learned 
Magistrate has referred to the evidence in the 
record which show3 beyond any doubt that the 
yarn in question did not belong to the respon¬ 
dent. As soon a 3 the respondent was questioned 
about the contents of the bundles, he said that 
they belonged to Lakhi Prasad Budhia. The 
driver of the tamtam on which the bundles were 
being carried was examined in the case. He also 
made a statement to the Cloth Inspector, That 
statement is Ex. 3 in the record. From that 
statement also, it appears that the bundles in 
question were loaded on the tamtam at the s op 
of Lakhi Prasad Budhia. This circumstance fats 
in with the statement of the respondent that the 
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yarn in question did not belong to him. The 
Cloth Inspector had given evidence to the effect 
that he examined the books of the shop of Lakhi 
Prasad Budhiaand did not find any entry of the 
yarn in question in those books. The absence of 
any entry in the books of the shop of Lakhi 

-4 Prasad Buahia does not necessarily discredit 
the statement of the respondent. If a shopkeeper 
. is engaged in dealing in yarn in contravention 
of the conditions of his license, he will naturally 
not enter the yarn in his books. In my opinion 
the learned Magistrate was right in his appre¬ 
ciation of the evidence and correctly came to 
the finding that the statement of the respondent 
that the yarn did not belong to him was true. 
Ilf that finding is correob, then the learned 
i Magistrate was right in his conclusion that 
| para. 18 (2) of the Control Order, 1945, would 
have no application in the case of the respon- 
ident. The respondent was not holding the stocks 
of yarn. It was the owner of the yarn who was 
holding the stocks. The respondent was merely 
taking the yarn to the station under the orders 
of the owner. 

[3] Learned counsel for the respondent has 
drawn our attention to another defect in the 
case. Paragraph 23 of the Control Order, 1945, 

* lays down that no prosecution for the contraven¬ 
tion of any of the provisions of the Order shall 
be instituted without the previous sanction of the 
Provincial Government or of such officer 
of the Provincial Government not below the 
rank of District Magistrate, as the Provincial 
Government may by general or special order in 
writing authorise in that behalf. The order 
sanctioning the prosecution of the respondent 
in the present case purports to be an order of 
the Governor of Bihar, but is signed by some¬ 
body “for the Additional Under Secretary to 
Government.” Learned counsel for the respon¬ 
dent has drawn our attention to Notification 
No. 2094A, dated 1st May 1937, by which certain 
rules made by the Governor of Bihar in exercise 
of the powers conferred by sub-s. (2) of s. 69, 
Government of India Act, 1935, were published. 
The first rule states that all orders or instru¬ 
ments made or executed by order or on behalf 
of the Government of Bihar shall be expressed 
to be made by, or by order of the Governor of 

* * Bihar. The second rule states that, save in cases 

where an officer has been specially empowered 
to sign an order or instrument of the Govern¬ 
ment of Bihar, every suoh order or instrument 
shall be signed by either the Sacretary, the Ad¬ 
ditional Secretary, the Joint Secretary, the 
Deputy Secretary, the Under Secretary or the 
Assistant Secretary to the Government of Bihar, 
and suoh signature shall be deemed to be the 
proper authentication of such order or instru- 

1950 P/18 & 14 


ment. There is no mention of an “Additional 
Under Secretary” in the rule in question. The 
learned Government Advocate was not in a 
position to state before us if any amendment ha 9 
been made in the rule since 1937 so as to autho¬ 
rise an Additional Under Secretary to authen¬ 
ticate an order of the Governor of Bihar. Apart 
from that, however, the order is not even signed 
by the Additional Under Secretary. It is signed 
by some officer “for the Additional Under 
Secretary.” I have examined the original order 
which bears the signature of Mr. M. B. Mukbarji. 
It has been suggested before us that Mr. M. B. 
Mukharji was the Under Secretary, and was 
competent to authenticate the order. We do not, 
however, know whether Mr. M. B. Mukharji 
was Under Secretary at the time when the order 
was signed. Assuming, however, that he was 
Under Secretary at the time, he does not pur¬ 
port to sign the order in his capacity as Under 
Secretary. ^He signs “for the Additional Under 
Secretary.” Such signature is not, in my opinion, 
proper authentication of the order as laid down 
in the rule referred to above. The order sanc¬ 
tioning the prosecution of the respondent is thus 
defective. 

[ 4 ] For the reasons given above I am of the 
view that there are no grounds for interference 
with the order of acquittal passed in this case. 
In the result the appeal fails and is dismissed. 

Narayan J. —I agree. 

Appeal dismissed . . 


&. I. R. (37) 1950 Patna 97 [G. N. 30.] 

FULL BENCH 

Agarwala C. J„ Meredith and 

Narayan JJ. 

Kamakshya Narain Singh Bahadur _ Ap¬ 
pellant v. Baldeo Sahai and others _ Respon¬ 

dents . 

A. F. 0. D. No. 85 of 1943, Decided on 10th March 

1948, from decision of Addl. Sub-Judge, Hazaribavh 
D/-27th February 1943. anoagn, 

Civil P. C. (1908), S. 11 and O. 32, R. 3-Decree 
against minor—Suit by minor on attaining majo¬ 
rity to set aside decree on ground of gross negli¬ 
gence on part of gurdian-ad-litem — Fraud or 
collusion not proved — Suit is maintainable — 
Evidence Act (1872), S. 44. 


Per Agarwala C. J. t and Meredith J., Narayan J 
contra —A minor can avoid on attaining majority a 
decree passed against him during minority on the 
ground of gross negligence on the part of hia guardian- 
ad-litera or next friend by bringing a subsequent suit 
even if he has not succeeded in proving fraud or collu¬ 
sion on the part of suoh guardian-ad litem or next 
friend: A.I.R. (35) 1948 Pat. 300 and (1944) Civil Revn 
N°. 7 49 0 fl943 (p at ) , Not foil. ; A.I.R. (26) 1939 
Bom. 66 (F. B ), Dissent. ; A. I. R. (24) 1937 p. c. 
1, Considered; Eyiglish and Indian case law and text 
books considered . [Paras 63, 66} 
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Per Narayan J. — A minor if be is properly repre¬ 
sented in a suit is bound by the deoision arrived at 
therein just as an aduit is, and this is the CDmbined 
effect of S 11 and 0. 32. Civil P. C. 

A minor seeking to avoid the provisions of S. 11, Civil 
P. C., cm only dc so by taking advantage of S. 44, 
Evidence Act. 

The principle of S. 44, Evidence Act, cannot be ex¬ 
tended to cases of gross negligence. 

The point should not be decided on the basis of 
English cases, firstly, because in England there is a 
statute which gives protection to infants and, secondly, 
because in India we have stereotyped and statutory 
rules for making effective decrees against minors. 

[Para 74] 

Annotation : f!4-Com.) Civil P. C., S. 11, N. 69; 
O. 32, H. 3, N. 12, 13; (46-Man.) Evidence Act, S. 44, 

N. 4 and 5. 

L. K. Jha and S. P. Singh—lor Appellant. 

B. C. De, K. D. Be and A. N. Chatterji 

—for Respondents, 

Meredith J.— The question which hag been 

referred to ibie Full Bench is: 

“Can a minor avoid a decree passed against him on 
the ground of gross negligence on the part of his 
guardian-ad-litem by bringing a subsequent suit even if 
he has not succeeded in proving fraud or collusion on 


the part of such guardian.” 

[2] I understand that the case in which this 
reference has been made was one of alleged 
negligence on the part of the minor plaintiff s 
next friend, and I presume, therefore, that an 
answer is required both as regards a person who 
alleges gross negligence on the part of his next 
friend when be was a minor plaintiff and as 
regards a person who alleges gross negligence on 
the part of his guardian-ad-litem when he was a 

minor defendant. , , A 

T3] In a recent case decided b> Agarwala 

C. J. and myeelf (Second Appeal no. 7 of 1946 

dfieided on 4th January 1948) I said: 

“It may be taken as well settled, so far as this Court 
• poncerned, that the minor can avoid the decree if he 
was not effectively represented in the suit, and where 
there ie gross negligence on the part of the guardian he 
cannot be said to have been effectively represented.” 

Having regard to the fact that learned counsel 
have been arguing before us on this question for 
the best part of three days, this statement must 
be characterized as somewhat optimistic. Never¬ 
theless I do not think it is incorrect to say that 
until recent y the question was regarded as set- 
tied in this Court 

[4] In Gavganand Singh v Rameshwar 
Singh, 6 Pat 388 : (A. I. R. (14) 1927 Pat. 271), 
decided in 1927, Das and Adami JJ. held that 
even where a minor is represented by a gurdian- 
ad-litem not disqualified from so acting, be can 
in a subsequent suit impeach the decree passed 
in the previous suit on the ground that there 
was gross negligence on the part of the guar¬ 
dian. 

[ 5 ] In 3934 Fazl Ali and James J. in Kali 
Char an Singh v. Hirdai Narain, A. I. R. (22) 
1936 rat. 24; (164 I. O. 948), observed: 


“It is now well settled that gross negligence, which' 
may be interpreted as culpable neglect of the interest 
of a minor defendant on the part of his guardian-ad- 
litem, will entitle the minor to the avoidance of pro¬ 
ceedings undertaken against him.” 

[6] In 1935, in Mathura Singh v. Rama 
Rudra Prasad Sinha , 14 Pat. 824 : (A. I. R. 
(23) 1936 pat. 281), Khaja Mohamad Noor and 
Dhavle JJ. held that a minor can avoid a decree 
passed against him on account of the gross 
negligence of bis guardian. Gross negligence, 
they held, amounts to fraud and affects the pro* 
per representation of the minor and thus takes 
away the jurisdiction of the Court to pass & 
decree. 


[ 7 ] In 1944, in Madhusudan v. Jogindra t 
23 Pat. 640 : (A. I. R. (32) 1945 Pat. 133). Fazl 
Ali C. J., and Manohar Lall J. held that where 
a minor is properly a party to a suit, that is to 
say, is represented by a guardian not disqualifi¬ 
ed from acting, the jurisdiction of the Court to 
try and determine the cause as against the 
minor is complete and cannot be ousted on 
proof that the Court did not follow the proper 
procedure for the appointment of the guardian. 
Where, however, the minor suffers, the matter 
ig different, and at his instance a decree against 
him in such action may be set aside. 

[8] Up to 1947 there was, so far as I am 
aware, no reported case of this High Court in 
which a contrary view was taken. There was,, 
however, in 1944 a case decided by Fazl Ali C. J. 
and Reuben J. (unreported); First Appeal No. 
163 of 1941 , in which Reuben J. in the courss of 
the judgment referred to the remarks of Lord 
Thankerton in T. Venkata Seshayya v. T. 
Kotisuara Rao, 64 X. A. 17 ! (A. I. E. (24) 1937 
p. c. 1), and then said: 

“Here all that is alleged against the guardian-ad 
litem is gross negligence. This is obviously insufficient 
to entitie the appellant to claim the protection of b. 44, 

Evidence Act.” 

Gross negligence had been alleged, but it was 
held that the deoision in the previous suitoperat- 


is res judicata nevertheless. 

3] During the year 1947, the question came 
ire Benches of this Court in two cases. The 
Kamakshya Narain Singh v. Fateh 
mar , 26 pat. 220: (A. I. B. (35) l^ 8 pat. 300), 
before Manohar Lall and Bennett JJ. 
rse of the judgment Bennett J. remarked 
j there were apparently conflicting decision., 
bis Court, and it was desirable that the point, 
n it again came before the Court, sh° uld 
rred to a Full Bench for dedsion. He said.^ 
Prior to the decision of the rwj T A 17 : 

K consist- 

prudence of this Court thatgressneghgenc^e ^ 
of the gurdian-ad-litem will entitle t 
fivoidance of proceedings decided against 
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Following this decision of their Lordships of 
the Privy Council, there have been two unreport, 
ed decisions of Division Benches of this Court in 
First Appeal no. 168 of 1937 and First Appeal 
No. 163 of 1941 which are directly contradictory 
to the earlier jurisprudence of this Court. This 
-4 is a matter of considerable public importance, 
because, if a minor is not protected against the 
negligent act9 of bis guardian, the door is left 
wide open to undetectable fraud and grave in¬ 
justice as a result of which minor children would 
be completely deprived of their inheritance. I 
do not understand the reservation of their 
Lordships of the Privy Council in the above, 
mentioned case in any way to reflect upon the 
principles established by the earlier cases protect- 
ing minors from the negligent conduct of a 
former litigation by their guardians-ad-litem 
except in so far as those cases purport to extend 
the provisions of 8. 44, Evidence Act, beyond the 
scope limited by the plain and obvious meaning 
of the words therein used, and it may well be 
that the principles protecting a minor from the 
negligent conduct of a former litigation by his 
guardian-ad-litem are to be founded not upon or 
by extension of, or by way of analogy to S. 44, 
Evidence Act, but upon the proposition that the 
minor can only properly be considered to have 
been a party to the former litigation in so far as 
he was properly represented therein by hia 
guardian-ad-litom, and that when the guardian- 
ad-litem neglects a plain duty, the minor cannot 
be said to have been properly represented. Order 
32, Civil P. C., contains no express provision 
to the effect that where a guardian ad litem of a 
minor is properly appointed thereunder to re¬ 
present a minor the minor shall be bound by the 
decision in the litigation a9 if he had been a party 
thereto, and it may well be, therefore, that that 
question has been left open to be decided upon 
the faots of each particular case in accordance 
with the principles of justice, equity and good 
conscience. 

[ 10 ] The two unreported cases referred to were 
appended in the report as note3 to this judgment. 
That of 1944, Fazl Ali C. J. and Reuben J., I 
have already referred to. The other was a case 
of 1941 before Manohar Lall and Chatterji JJ. In 
the course of the judgment Chatterji J. referred 
' 4 to Venkata Seshayya v. Kotiswara Rao , 64 I. a. 

17 : (A. I. R. (24) 1937 p. o. l) and the Bombay 

Full Bench decision, Krishnadas Padmanabhrao 

v. Vithoba Annappa Shetti , I. L. R. (1939) Bom. 

340 : (A. I. R. (26) 1939 Bom, 66 F. B.), and 
said: 

“Assuming.that the guardian wag guilty of 

gross negligence, it cannot, in view of the aforesaid 
decisions, justify the setting aside of the decree.” 

There was no reference in either of the cases to 
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the view expressed in the previous Patna case3 
which had hitherto prevailed. 

[11] In 1944 there was another unreported 
case, Civil Revision No. 749 of 1943, disposed of 
by Manohar Lall and Beevor, JJ. who made an 
observation: 

“Now in face of the Privy Council decision in Venkata 
Seshayya v. Kotiswara Rao , 64 I. A. 17 : (A. I. R. (24) 
1937 P. C. 1), it appears that mf-re negligence of the 
guardianad-litem would give the present opposite party 
No. 1 no cause of action.” 

There was, however, no discussion of the question. 

[ 12 ] The other ca3e of 1947 to which I referred, 
Ramudar Singh v. Ramsurat Singh , 26 Pat. 
862 : (a. I. R. (35) 1948 Pat. 2il), was a decision 
of Bennett and Beevor JJ. In that case Bennett 
J. made observations to the same effect aa those 
I have already quoted. He said: 

“A minor is not bound by any proceedings taken 
agaiDst him duriog his minority unless he whs a party 
thereto. Whether a minor was or was not a party to any 
such proceedings depends, in my opinion, upon whether 
or not he was effectively represented therein.” 

He said that there was nothing in o. 32 to indi¬ 
cate that provided that the letter of the order is 
followed, the minor will be bound by the decision, 
although in fact he was never effectively re¬ 
presented in the proceedings. “Nor”, said the 
learned Judge, 

“in my opinion, can such an intention, which is against 
the dictates of justice, equity and good conscience, in 
that it would open the door to undetectable fraud 
whereby many minors would be deprived of lheir right 3 
and inheritance, be attributed to the Legislature. WheD, 
therefore, any question arises as to whether a person is 
bound by any decree or ord*-r of a civil Court passed 
during his minority, the proper and only test, in my 
opinion, is whether be was so effectively represented in 
the proceedings ... as in justice, equity and good con¬ 
science to justify, in the ciroumstances of the particular 
case, the conclusion that he was in fact a party to these 
proceedinga.” 

[13] It is apparent that the reopening of the 
question in this Court was due to the observations 
in Venkata Seshayya v. Kotiswara Rao , 64 I. a. 
17 : (A. I. R. (24) 1937 P. c. l), and to the Bombay 
Full Benoh case. Before, however, I proceed to 
examine those observations and that case, it will 
be well to indicate the position in the other High 
Courts of this country. The first Calcutta case of 
importance is Raghubar Dyal v. Bhikya Lal t 
12 Cal. 69.»In the year 1855, Field and 0 Kinealy, 
JJ., after examining some English Cises, held 
that while a minor had a remedy against gross 
negligence of his next friend or guardian-ad-litem 

it was by way of application for review and not 
by subsequent suit. 

[ 14 ] In 1894 came the leading case, so far as 
Calcutta is concerned. In Lalla Sheo Churn Lai 
V. Ramnandan Dobey t 22 Cal 8, Trevelyan and 
Ameer Ali JJ. held that a minor i9 entitled to 
reopen the matter by a fr6sh suit where he can 
show gross negligence on the part of hi 3 next 
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friend in the previous suit. The English rule of 
law on this point, said the learned Judges, being 
the law of equity and good conscience could be 
aoolied bv the Court to the case in the absence 
of any statutory provision. It is perhaps worth 
noting that Trevelyan J. was the author of a 
well-known work “The Law Relating to Minors in 
British India”, while, as is well known, Ameer 
Ali J. subsequently became a member of the 

Privy Council. 

[ 15 ] Ever since Sheo -Churn Lai v. Ravi - 
nandan, 22 cal. 8, Calcutta opinion has been con- 
aistent and in accordance therewith, and one 
may skip over nearly 50 years to a case in 1941. 
In Mahesh Chandra v. Mamndra Nath, 
45 C. W. N. 608 ; (A. I. B. (28) 1941 Cal. 401), 
Mukherjee J. held that gross end culpable 
negligence on the part of the guardian ad-htem 
of the minor resulting in serious loss of rights is 
a sufficient ground to enable a minor to set aside 
the decree obtained against him. Fraud and 
collusion of the guardian are not the only grounds. 
It was observed that S. 44, Evidence Act, could 
not destroy the minor’s right which exists inde¬ 
pendently of the Evidence Act. Venkata 

Seshavva v. Kotiswara Rao, 64 I. A. 17 . 
(A. 1 . n. ( 24 ) 1937 P. C-1), was relied on in support 

of the view taken. 

[161 I now turn to Madras. Going back to 

s. 5,? sffss - 

Eamesam JJ. beian'lSwitod bj 

impleaded as a mine & guifc . q which a deccee 

a guardian-ad-litem ^ him ^ ingfcitute a 

was passed ex pa e on the ground of 

»P«l from l»«a 0. collusion 

S°S.’° ot ae ‘“ ai ° s lhe 

suit properly on his behalf. 

ri 7 l In Subbar atnam Chettiar v. G ■ Vidya 

Sankar A. I. B. (24) 1937 Mad. 472 : (169 I. c. 

f 94 ) Varadachariar J- held that a minor can 

We a decree set aside not only on the ground 

of fraud, but also on the ground of gross negli- 

11 of his guardian. The learned 

Judge Taid that on general principles the Patna 
High Court had taken the same view as the 

Madras Court. 

aa'ssajsft*. «« 

Aiver J held that it is open to a minor to 

neglJenUn the conduct of the suit in which the 
decree was passed against him. In this case the 
decisions of the other High Courts were re 
viewed, and the effect of Venkata Seshayya v. 


A. I. Hr 

Kotiswararao, 64 i. A. 17 : (A. I. R. (24) 1987 
p. O. l), was also considered. 

[19] Next the Allahabad High Court. The 
matter came before a Full Bench in Siraj 
Fatma v. Mahmud Ali t 54 ALL. 646 : (a. I. R. 
119) 1932 ALL. 293 F. B.), in the year 1932. 
Sulaiman and Sen JJ. held that a suit was 
maintainable based upon gross or culpable negli- 
genoe on the part of the guardian in the absenoe 
of fraud or collusion. Boys J. dissented, holding 
that 

“to allow evidence of negligence on the part of a 
guardian for the purpose of destroying the effect of a 
decree will be to act upon a rule of evidence not em¬ 
bodied in the Evidence Act or any statute or regujation, 
and which is, therefore, prohibited by S. 2, Evidence 
Act. S. 44 of that Act made an exception to the opera¬ 
tion of S. 11, Civil P. C., but no such exception was made 
in favour of negligence of the guardian-ad-litem. It 
was an undue straining of language to say that because 
a duly appointed guardian-ad-litem was negligent the 
minor was not properly represented.” 

He thought that the bar of res judicata could 
not be overcome. The view of the other Judges 
was that 8. 44 was permissive, not prohibitive, 
and the Evidence Act, beiDg an adjective law, 
could not take away a substantive right existing 

independently of the Evidence Act. . 

[20] In 1940 Bennett and Verma JJ. in 
Dwarika Halwai v. Sital Prasad, I L. B. (1940) 
all. 344 :(a.i.B. (27) 1940 ALL. 266), again applied 
the principle that where a minor has not been 
properly represented in the suit, he is not a party 
to the suit in the proper sense of the term, and 
a suit by him to set aside the decree and sale 
and execution of that decree on the score of 
gross negligence of his guardian is not barred. 

[21] As recently as 1946, there was a Full 
Bench decision of the Lahore High Court m 
Utikliar Hussain Ehanw. Beant Singh, I.L. B. 
(1946) 27 Lah. 615 : (a. I. B. (33) 1946) Lab_ 233 
F. B.), Abdul Rashid, Ram Lall and Mehr Chand 
Mahajan JJ. in agreement held, after considera¬ 
tion of all the authorities, that a minor can 
avoid a decree passed against him on the ground 
of gross negligence of his guardian ad-litom even 
if he has not succeeded in proving fraud, or 
collusion on the part of such guardian. .The view 
of the Bombay Full Bench was examined, and 
dissented from, as also that of Boys J. m his 
dissenting judgment in the Allahabad Hg 
Court. It was remarked, I may note, that th 
Patna High Court had uniformly taken the view 
that it was open to a minor on attaining majority 
to avoid a decree obtained against him on 
account of the gross negligence of his guardian. 
The decision was based on a eub3tantive right 
the minor based on justice, equity and good 

conscience which, they said, was ta-en r 
English law. They held that under the> E g 
law a minor possesses the right, thong 
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usual practice was to allow a review in cases of 
negligence, and a separate action where fraud 
or collusion was alleged. In Indi might be 
difficult for the Court to be moved by way of 
review in view of the observations of their Lord- 
ships of the Privy Council in Chajju Ram v. 
Neki } 3 Lah. 127 : (A. I. R. (9) 1922 P. C. 112). 
There seemed, therefore, no reason why the 
minor should not enforce bis substantive rights 
by means of a separate suit, and this could not 
be taken away either by s. 11, Civil P. C., or 
8. 44, Evidence Act. Finally, they said : 

“The result of a review of all the available autho¬ 
rities is that with the ^exception of the Bombay Court 
it has been laid down by all the High Courts in India 
that a minor can avoid a decree passed against him on 
the ground of gross negligence on the part of his 
guardian-ad-litem.” 

Having regard to the review of the authorities 
which I have made, that observation seems to 
me substantially correct. The question must be 
taken to be settled so far as the Calcutta, 
Madras, Allahabad and the Lahore High Courts 
are concerned, while in Patna it has only recently 
become unsettled. The view of Oudb Chief Court 
seems to be similar (see Mohammad Baksh v. 
Allah Din , A.I.R. (29) 1942 Oudh 33: (17 Luck. 1). 

[22] There ia no direct Privy Council autho¬ 
rity on the point, so far as India is concerned, 
but there is an old Privy Council decision in a 
case on appeal from the Cape of Good Hope 
( Orphan Board v. Van Rtenen (i829) 1 Knapp 
84) in which Lord Wynford said: 

“If His Majesty were to dismiss this appeal on account 
of the neglect of their guardians to bring it to a deci¬ 
sion, when the infants attain their full ages they would 
have a tfight to revive it. Infants are not to be pre¬ 
judiced by the negligence of their guardians. On the 
contrary, according to the Civil law, as laid down in 
the Digest, lib, 4, tit. 1, 1.8 ‘Minors, although defended 
by their guardians or curators, may afterwards, on their 
causes being heard, be released from judgments pro- 
nounded against them.” 

[23] So far as India is concerned, there are 
oases where the Privy Council has reviewed its 
judgment in favour of minors whose guardians 
had been guilty of gross negligence, see Rajunder 
Narain Rae v. Btjai Govind Singh , 2 M. I. a. 
181 : (l Moo. p. o. 117 ), Birjobuttee v. Pertaub 
Singh , 8 M. I. a. 160 : (13 Moo. p. o. 465 P. c.) 
though no doubt in the latter case there were 
other considerations also. 

[24] In Ram Autar v. Raja Muhammade 
Mumtaz All Khan , 24 1. A. 107.(24 Cal. 853 p. c.), 
in a suit for cancellation of an order made by 
the settlement Court, it appeared that the order 
had been obtained on an admission by the in¬ 
fant’s guardian (the Court of Wards), which 
ought not to have been made, and it was held 
that the order was not binding on the infant. 

[25] ML Bashid-un-Nisa v. Muhammad Is¬ 
mail Khan , 36 I. A. 1 G 8 : (31 all. 572 P.c.) bears 


on the question of proper representation. This 
was a suit by a minor for a declaration that two 
decrees and execution sales resulting therefrom 
were invalid against her as she had not been 
properly represented in the proceedings, bhe 
had in fact been represented by a disqualified 
person, and the Privy Council took the view 
that the minor was never a party in the proper 
sense of the term to the suit3 in which the 
decrees were made, and so she was nob preclud¬ 
ed from bringing her suit. 

[26] I eow come to the two sources for the 
doubt which has been cast on the view so long 
and widely accepted in the Indian Courts. 

[27] The observations in T. Venkata Seek• 
ayya v. T. Kotistvara Rao, 64 I. A. 17:(a. I. R. 
(24) 1937 P. C. l), do not trouble me at all. The 
relevant observations of Lord Thankerton are 
as follows: 

“In both Courts the prinoiplea relating to negligent 
conduct of a former litigation by a guardian in the 
name of a minor were accepted as applicable to the 
case of parties litigating on behalf of a public interest, 
as in the present case. The cases illustrative of this 
principle, which are referred to the judgments are 
Lalla Sheo Churn Lai v. Ramnandan Dubey, 22 Cal. 
8; Punnaipjah v. Viranna, 45 Mad. 425 : (A I. R. 
(9) 1922 Mad. 273); Karri Bapanna v. Yerramma , 
45 Mad. L. J. 324 : (A. I. R. (10) 1923 Mad. 718) and 
Ananda Rao v. Venkatadri Appa Rao , 47 Mad. L. J. 
700 : (A. I. R. (12) 1925 Mad. 258). Their Lordships 
are not concerned to discuss the validity of these deci¬ 
sions, or the elusive distinction between negligence and 
gross negligence, as they are satisfied that the principle 
involved in these cases is not applicable to such cases 
as the present one. The protection of minors against 
the negligent actings of their guardians is a special 
one, and in these cases the plaintiff in the second suit 
was also the plaintiff in the former suit, although in 
the earlier suit be or she had sued through a guaidian. 
Their Lordships would ODly add that they are not 
prepared to agree with the view expressed in Karri 
Bapanna's case, (45 M. L. J. 324 : A. I. R (10) 1923 
Mad 710) that the principle of S. 44, Evidence Act 
can be extended to cases of gross negligence. 

The provisions of S. 11, Civil P. C., are mandatory, 
and the ordinary litigant, who claims under one of tb© 
parties to the former suit, can ODly avoid its provisions 
by taking advantage of S. 44, Evidence Act which 
defines with precision the grounds of such avoidance 
as fraud or collusion. It is not for the Court to treat 
negligence, or gross negligence, as fraud or collusion, 
unless fraud or collusion is the proper inference from 
the facts.“ 

[28] It is surely clear that tbeir Lordships 
have been careful to express no opinion with 
regard to the validity of the decisions cited 
except one, namely, that in Karri Bapanna's 
case , 45 M. L. J. 324 : (a. I. R. (10) 1923 Mad. 
718), the Judges were wrong in extending the 
principle of S. 44, Evidence Act to cases of gross 
negligence. But the Indian decisions, taken as 
a whole, do not base the minor's right of suit 
upon the provisions of s. 44, but on a substan¬ 
tive right which S. 44 cannot affect. There i 3 , 
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therefore, no question of extending the principle 
of a. 44 to cases of gross negligence. 

f" 29l In referring to S. 11 , Civil P. C., their 
Lordships are careful to qualify the word 
‘'litigant” by the word "ordinary” which in the 
context can only mean that they are safeguard¬ 
ing themselves from any expression of opinion 
with regard to the position of minors mentioned 
in the preceding paragraph. On the contrary, 
these observations do show that their Lordships 
recognised that there was a special protection 
in law of minors against the negligent actings 
of their guardians. 

[3o] I now come to the Bombay Full Bench 
case, Krishnadas Padmanabhrao v. Vithoba 
Annappa Shetti , A. I. R. (26) 1939 Bom 66 *. 
(I. L. R. (1939) Bom. 340 F. B.). The leading 
judgment was delivered by Beaumont C. J. and 
Bromfield and Norman JJ. agreed with him, 
though, as it appears to me from their judg¬ 
ments with some hesitation. I think it is worth 
noticing that Sir John Beaumont rejects the 
view of Boys J. in the Allahabad Full Bench 
case. He says: 

"Boys J., in a dissenting judgment considered that 
such an action would not lie by virtue of S. 2 and 
S. 44, Evidence Act. That view cannot, I think, be 
supported. Seciion 44, Evidence Act, deals with de¬ 
fences open against a judgment in a prior suit relied 
on as res judicata ; but if it be part of the substantive 
law that a minor can challenge a decree on tbe ground 
of negligence by his guardian, it must necessarily be 
open to him to attack the judgment on that ground 
Without reference to S. 44, Evidence Aot. The Evidence 
Act does not destroy substantive rights.” 

With that opinion I respectfully agree. Next it 
is to be noticed that Sir John examines Venkata 
Seshayxja v. Kotiswara Iiao, 64 I. A. 17: (A.I.R. 
(24) 1937 P. C. ]) and comes to the conclusion 
that the question at issue has not been deter¬ 
mined by the Privy Council. As already 
indicated, with that view also I am in full 
agreement. 

[3 1 ] Sir John next recognises that in India 
there is a preponderance of authority in favour 
of the view that a minor can challenge a decree 
in a separate suit on the ground that such decree 
was passed against him owing to tbe gross neg¬ 
ligence of his guardian.ad-litem He goes on: 

“The learned Judges however who take this view 
appear to me to base tbeir judgments on tbe considera¬ 
tion that such an action lies under English law and 
that there is no reason why the principles of English 
law should not be incorporated into India. I therefore 
propose to consider the question whether the suggested 
aotion doe9 lie under English law. I may say at once 
that I have sucoeeded In finding no reported oase in 
the English Courts in which suoh an action has ever 
been brought.” 

He then goes on to refer to Simpson on "The 
Law cf Infants”, and doubts whether the cases 
relied on by Simpson really support bis conclu¬ 
sion. He cites Halsbury with a similar criticism. 


Qe notes the distinction which Halsbury make 9 
between the infant plaintiff and the infant de¬ 
fendant, and says it seems difficult to justify the 
distinction. He refers to In re Hoghton; Hogh - 
ton v. Fiddey , (1874) 18 Eq. 673: (43 L. J. Ch. 
768) and says that as far as he can see there is 
no question of setting aside any decree made 
against an infant since no such decree had been 
passed, and he goes on: 

“If it be the law that it is open to an infant to 
challenge a decree passed against him on the ground of 
the negligence of his guardian-ad-litem, it seems extra¬ 
ordinary that no case on the subject is to be found in 
the books. The Courts in England no doubt exercise 
great care in the appointment of a guardian*ad*litem 
but it is too much to suppose that no guardian has ever 
fallen short of his duty. I may add that in the course 
of more than 25 years practice at the Chancery Bar, 
I never myself came across suoh an action. The con¬ 
clusion I come to is that under English law an infant 
cannot challenge a decree properly passed against him 
on the ground that his guardian ad-litem wa9 guilty of 
gross negligence in suffering the decree, and if that is 
eo, I can see no reason why such a oause of action 
should lie in British India. All the Judges in India 
who take the view that such a cause of aotion does lie 
seem to me to base their opinion on a misconception of 
English law on tbe subject. I think also that they 
underrate the daDger aod inexpediency of destroying 
the finality of decrees duly obtained in Buits against 
minors.” 

[32] These observations of Sir John Beau¬ 
mont must naturally command the very greatest 
respect, and, therefore, it becomes necessary to 
do my best, by careful examination of the autho¬ 
rities, to examine whether the references to Eng¬ 
lish law are really correct. I hope to be able to 
show that in England the right of the minor to 
avoid a decree obtained by the gross negligence 
of his next friend or guardian has, from an early 
period, been well recognised, though the means 
of enforcing it may not ordinarily have been by 
suit. Alternative means did, however, I think, 
exist, and it is owing to the existence of those 
alternative means of enforcing the right that au¬ 
thorities, wherein the right was allowed to be 
enforced by suit, are scanty or wanting. The re¬ 
cognition of the right seems to me, however, the 
important thing, and the means of enforcing it 
of subsidiary importance. If the right is there, 
Indian Judges can enforce it in India upon prin¬ 
ciples of justice, equity and good conscience, and 
can allow it to be enforced by such means as 
Indian procedure renders applicable. 

[33] Then, with regard to tbe statement that 
Indian Judges have underrated the danger and 
inexpediency of destroying the finality of decrees 
duly obtained in suits against minors, I would 
only say that, taking for example Calcutta, the 
right of minors to question the finality in suit¬ 
able cases for gross misconduct has been uni¬ 
formly recognised for over 50 years, but the 
skies have not fallen. 
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[34] Upon the question of English law, let us 
see first what the commentators say in the text 
books. In Macpherson on Infants, at page 386, 
we find the following : 

“An infant plaintiff, though thus favoured in the 
course of the suit, is as much bound by a decree and by 
all the proceedings in a oause as a person of full age, 
and cannot, nor can his representatives, open tbe pro¬ 
ceedings, unless upon new matter, or on the ground of 
gross laches, or of fraud and collusion, which will 
annul the proceedings of the Courts of Justice as much 
as any other transactions.” 

[35] Simpson on the Law of Infants, 4th edi¬ 
tion, in chap. XX, deals with the question, tak¬ 
ing separately the cases of infant plaintiff and 
infant defendant. In regard to the infant plain¬ 
tiff, he says: 

“An infant plaintiff is, as a general rule, bound by a 
judgment or order in his own action as muoh as an 
adult, even though made by consent without any 
reference whether it is for the infant’s benefit, or though 
there has been some irregularity in obtaining it, unless 
fraud, gross negligence , error or new matter is shown.” 

He says, “An infant may be allowed under 
special circumstances to amend his claim after 
judgment or bring a fresh action (Napier v. 
Effingham , (1726)-2 P. Wms. 40L: (24 E. R. 786) 
is relied on). He then comes to the infant defen¬ 
dant, and first as to real e3tate eays: 

“According to the old practice, the infant was always 
allowed to show cause in analogy to the parol demurrer, 
and the same rule obtained after the parol demurrer 
had been abolished both in the case of legal and equit¬ 
able mortgages. 

It should be explained that under the old law the 
infant was allowed to plead his infancy and that he 
ought not to answer until he was of age, and upon this 
all proceedings were stopped until he attained 21 or 
according to the technical expression, the parol demur¬ 
rer. The parol demurrer was abolished under 11 George 
IV and 1 William IV, C. 47, 9. 10. But the practice of 
giving the infant opportunity to show cause after he 
came of age continued.” 

Simpson says that, 

“though a day to show cause against a decree is no 
now given, except in cases of foreclosure, a judgment 
against an infant may reserve his rights either abso¬ 
lutely or if he takes proceedings within a certain time, 
and Buch time might, it seems, in analogy to the time 
to show cause, bo enlarged, if necessary. A judgment 
against an infant with a day to show oause becomes 
absolute on the expiry of tbe time limited or on the 
infant’s death.” 

[26] Next, in Ss 4 (page 324) Simpson deals 
with impeachment of a judgment by an infant. 
He says that subject to what he has said above 
an infant defendant is as much bound by a 
judgment or order of the Court as an adult, but 
he may set it aside for fraud, negligence , error 
or new matter. He says (and I shall rofer to this 
again later): 

“Fraud may be a case of direct collusion or allowing 
a judgment or order to be made on an erroneous view 
of facts, it being considered fraudulent to take advan¬ 
tage of the incorapetency of the infant to defend him- 
eolf.” 


Upon the authority of Hoghton’s case , (1874) 

18 Eq. 573: (43 L. J. Ch 768) he eays: 

“A decree has been impeached where there ie gross 
negligence by the next* friend in the conduot of the 
infant’s case.” 

He goes on : 

“If an infant had grounds of defence, which were not 
before the Court, or not insisted on at the original 
hearing, be might, according to the old practice, apply 
to the Court by motion or petition for leave to pat in a 
new anewer, and this, on the infant atraining 21, was 
a matter of course .... Under the present practice the 
form of the motion or petition will be for leave to put 
in a new defeuce.” 

[37] I next take Daniel’s Chancery Practioe. 
In Edn. 8 at p. 105 we fiud : 

“An infant is usually bound by the effect of any 
action or proceedings instituted on his behalf, and for 
his benefit, but if there has been any mistake in the 
form of such action, or the proceedings under it, or in 
the conduct of them, the Court will, upon application, 
permit such mistake to be rectified . . . and where the 
persons acting on behalf of an infant plaintiff by 
mistake make submissions or offers on his behalf, 
which he ought not to have been called upm to make, 
the Court will not suffer the infant to be prejudiced 

thereby.” 

[38] This is with regard to the infant as 
plaintiff. Dealing with the infant as defendant, 

we find at p. 114 : . 

“Where an infant defendant on coming of age ia dis¬ 
satisfied with the defence put in by his guardian ho 
may apply to the Court for leave to amend his defence 
or to put in a new one and it seems that thi- privilege 
applies as well after judgment has been given a6 before, 
but an infant wishing to make a new defence muBt apply 
to the Court as early as possible after attaining 21.” 

At p. 116, 

“If the late infant, to whom a day has been given 
to show cause, seeks to impeaoh a judgment by 
Bhowing that he had grounds of defence whioh were 
either not before the Court or not insisted upon at the 
original hearing, it is conceived that he should apply 
for leave to make a new defence.” 

[39] At p. 1333 the learned author says : 

“It has been also eaid that where an improper judg¬ 
ment has been made against an infant, without actual 
fraud, it ought to be impeached by original action.” 

For this proposition three cases are relied on 
Richmond v. Tayleur % (1721-24 E. Ft. 691) ; 
Broolce v. Mostyn , (1864-46 E R. 419) and IIogh- 
ton's case (1874-18 Eq. 573 : 43 L J Ch 759). 

[40] There remains Halsbury. In the Halisham 

edition, Volume 17, p. 703, Para 1456, we hud: 

“An infant plaintiff is as much bound as an adult 
by a judgment or order in the cause, even though there 
may have been irregularities in the conduct of it, unless 
there has been fraud, or gross ncglxgencc on the part 
of his next friend But in speoial circumstances he may 
be allowed on ooming of age to amend his claim or to 
brxng a fresh action 
At p. 714, Para. 1464, occurs : 

“A judgment in an action is as binding against an 
infant defendant as it is against an adult. . . .He may, 
however, even while an infant, bring another action to 
impeach the judgment on the ground of fraud or 
collusion.” 

It will be noticed that a distinction is made 
between infant plaintiff and infant defendant* 
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Gross negligence is referred to in the case of the 
infant plaintiff, but- only fraud or collusion in 
the case of the infant defendant. This distinc¬ 
tion, I speak with hesitation, is perhaps due to 
tbo fact that whereas the remedy of the infant 
defendant for gross negligence was a matter of 
course upon application for review, it wa 3 not so 
certain, but that the infant plaintiff could only 
avail himself of the remedy by a fresh action. 

[41] From the above I deduce that the opi¬ 
nion of the writers wa3 that the infant always 
had a remedy, on coming of age, for gross mis¬ 
conduct. His right was well recognised. His 
remedy was certainly by showing cause cn the 
day given, and was probably also by suit in ex¬ 
ceptional cases. 

[42] I have cited, I think, a formidable array 

of authors. Can they all be wrong ? Well, in the 
year 1841, in John Malone v. John Malone , 
(1941) 8 E. R. 71 at p. 81 (2 P. WmS. 401), 

LyndhurstL. C. said : 

“If the question should arise how far a party, who 
was an infant during the time when a decree was pro¬ 
nounced, afterwards on attaining 21, is entitled to bo 
let in to make a new defence in a case like this; if 
that question should arise, it is one which I think will 
require serious consideration. There is very great obs¬ 
curity and a great deal of contradiction in the autho¬ 
rities upon that subject, and it is a proper subject for 
very serious consideration whenever the question may 
arise.” 

[43] It is evident from this that the answer 
to the question “what is the English law on the 
subject ?’* is not going to be easy or clear. Let 
u3 turn to such authorities as I have been able 
to discover. We go back to the year 1718 for 
Fountain v. Caine , (1718) 24 e. r. 491 : (1 
P. wms. 604). This was a case where certain 
creditors sued for tbo sale of an estate making 
the infant heir a defendant through his guardian. 
The suit was decreed, but in accordance with 
practice as regards the infant a decree nisi was 
made. The infant on coming of age moved the 
master of the rolls for permission to put in a 
new defence a3 she alleged that the former de¬ 
fence put in by her guardian was not complete. 
The Master of the Rolls allowed this, saying that 
he understood it to be a matter of course, and 
that there was no other way except this for the 
infant (on coming cf age) to set forth hi3 title, 
which he ought to have an opportunity of doing. 
There was no reason why he should be bound by 
the answer of his guardian, for that would be at 
the same time to give him liberty to show cause 
and tie up his hands from showing cause. 

[44] Thi3 then was the position of an infant 
defendant as far back as 1718. It was recognised 
that the infant was not bound by the defence 
put in by his guardian, and, on coming of age, 
was able to put in a better defence to supple¬ 
ment that by his guardian. 
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[45] The next case is of 1721, Richmond v. 
Tayleur , ((1721) 24 E. R, 591). Here an absolute 
decree was made against an infant without 
giving him a day to show cause, the decree being 
by consent of the guardian. Subsequently, the 
infant and her husband brought a suit asking that 
the decree be set aside as it was gained by fraud 
and collusion. The Lord Chancellor said that if 
fraud had been proved, he would have set aside 
the decree, but there was no fraud. There i3 a 

contemporaneous note to the case which seems 

% 

to me of great importance. It is stated that it 
was held in this case that the infant is not bound 
to proceed by way of an application for rehearing 
or review, but may impeach the former decree 
by any original suit in which it will be enough 
for him to say that the decree was obtained by 
fraud and collusion or that no day was given 
him to'show cause against it. In other words, 
if by reason of the decree being made absolute, 
the infant was deprived of the ordinary means 
of putting in a new defence in his show cause, 
then it was open to him to impeach the former 
decree by fresh suit based merely upon that very 
fact, so that, in any event, a remedy was avail¬ 
able to him without showing fraud or collusion. 

[46] I now come to a case which ha3 been 
much commented upon, Sir John Napier v. 
Lady Effingham , (1726) 2 P. Wms. 401 : (24 
E. R. 786). It is a case of the year 1726, and its 
importance is that it deals with an infant plain¬ 
tiff. An infant, Sir John Napier, sued, through 
his next friend, his mother Lady Effingham, 
who had-remarried, to set aside a settlement 
made in her favour by his father, and Lady 
Effingham also brought a cross suit against 
Napier to establish the settlement. Napier asked 
for leave to bring a new suit on the ground 
that bis case had been mismanaged by his for¬ 
mer solicitor, and the Gourt allowed him to do 
so. Both cases were heard, and a decree was 
made from which both parties appealed to the 
Lords, and it was held that, as to so much of 
the decree as ordered Sir John Napier’s suit to 
stand dismissed, it should be affirmed with the 
addition that Sir John should have six months 
to show cause against it after coming of age. 

Sir John Napier on coming of age asked for 
leave to amend his original claim or to bring a 
new or supplemental suit, as he should be advised, 
and also asked for leave to amend his defence 
to the cros 3 suit. The Lord Chancellor called to 
his assistance the Master of the Rolls. It was 
held that there w ? as no precedent for amendment 
of a claim which had been dismissed upon the 
merits. At the same time it could not be imagin¬ 
ed that Sir John was tied to the former proceed¬ 
ings only in showing cause, for that would be 
the most imperfect relief which could be given. 
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Therefore the case wa9 to be treated as if there 
had been an ordinary decree against an infant 
relating to his inheritance with a nisi cause 
within six months of coming of age, in which 
case it would be plain that the defendant might 
amend his defence. It wa9 observed that all in- 
^ fant defendants by their answers put in an early 
claim to the care and protection of the Court, 
and ought to have it, as they are supposed un- 
able to take care of themselves, and all decrees 
against them give them six months, after coming 
of age, to show cause. Therefore, Sir John Napier 
should have leave to put in a new defence, and 
that meant that his defence might be different 
from what it was before, and he might examine 
witnesses anew. 

[47] So the recognised rule giving the infant 
defendant a means of overcoming any negligence 
of his guardian was applied to the infant plain, 
tiff who might have suffered in a similar 
manner. The order in this case was affirmed 
on appeal to the House of Lords. It i3 further 
to be noticed that Sir John Napier was allowed 
to bring a fresh suit on account of the original 
mismanagement of his estate by his next friend 
(the solicitor). 

[ 48 J The next case is Anonymous , ((1729) 25 
E. R. 274. A suit was decreed against an infant 
with the usual provision entitling him to show 
cause within six months after he came of age. 
The infant showed cause, and asked to amend 
his defence by putting in a new defence. The 
Lord Chancellor allowed the motion, and said 
that the defendant himself was the best judge at 
present what would be material for his defence, 
and since the case of Sir John Napier and Lady 
Effingham this was a motion of course. 

[49] In 1729 came the case of Trefusis v. 
Cotton (1729) 25 E. R. 350. The usual six months 
had been allowed to the infant defendant. He 
applied to have that time enlarged, and the 
Lord Chancellor said that the time of six months 
allowed by the practice of the Court was not so 
sacred, but that in particular cases where the 
matter was of consequence the Court might 
enlarge it, and the time was enlarged for three 
months more. 

[50] What happened on Trefusis showing 

v cause is reported in the same volume at p. 409. 

In showing cause no fraud or collusion was 
alleged, but it was asserted that the guardian 
had not made a proper defence. The Lord 
Chancellor said that the infant in such a case 
cannot come in and controvert the decreo by a 
fresh suit, but he could do it in two ways. If 
there was fraud or collusion or if the matter 
that then appeared was not insisted on (i. e., 
negligence of the guardian), by amending bis 
defence and having a bill of discovery, so that 


he might have the same remedy by amending 
his defence as was asked for by Trefusis by pro* 
posing a new suit. That it to say, whether he 
proceeded by amending bis defence or by a fresh 
suit.it came in substance to the Eame thing, and 
this, I think, affords the answer to the argument 
that the substantive right of avoidance by show¬ 
ing cause recognised in England as a matter of 
course is something quite different from the 
substantive right of bringing a new suit claimed 
in this country. 

[51] The next case is of the year 1747, Gregory 

v. Melesivort , (1747) 2G E. R. 1160 : (3 Atk. 

626). In regard to this case, Broomfield J., in 
the Bombay Full Bench case said : 

“It could not bo seriously suggested that this case was 
any authority for bolding that according to the English 
law an infant could bring a suit to sel aside a decree 
on the ground of the negligence of bis next friend or 
guardian-ad-litem.” 

It is, however, a case which has been cited by 
the text books as an authority, and, though the 
observations of Lord Hardwicke relied upon 
were in a sense obiter still I think there is no 
reason to suppose that it was not a considered 
statement. The infant sought to bring a fresh 
suit and it was held that an infant is bound by 
a decree in a cause where he is plaintiff as much 
as a person of full age. The former decree was 
pleaded in bar, and the plea w r as accepted. The 
Lord Chancellor, however, in saying that the 
infant was as much bound as a person of full 
age* said : 

“I know but of one case that is an exception, Lady 
JjjfJinghavi v. Sir John Napier , where, upon an appeal 
from Lord Macclesfit d’a decree with regard to real 
estate, the House of Lords gave Sir John Napier leave to 
shew cause, when be come of age, against his own 

decree.It is right to follow the rule of law, 

where it is held an infant is as much bound by a 
judgment in his own action, as if of full ago and this is 
general, unless gross laches, or fraud and collusion 
appear in the prochexn any (next friend) then the 
infant might open it by a new bill.” 

[52] There wa3 no suggestion that the deci¬ 
sion in Napier v. Effingham , (1726-2 P. Wms. 
401: 24 W. R. 786) needed reconsideration, and it 
was also treated as a case where the infant 
wa 3 allowed to open the matter by a new bill 
(fresh suit) on account of the fault of the next 
friend. 

[53] I now come to the year 1805, Carew v. 
Johnston , (1805) 2 S. & L. 260 at p. 292. The Lord 
Chancellor said : 

“I should wish before I finally decide this case to 
look into the cases where Courts of Equity have procee¬ 
ded upon decrees against infants.If a decree 

haB been obtained against an infaDt, which is erro¬ 
neous, and the error is not in the judgment of the 
Court but in the facts on which the judgment is 
founded, the manner in which the infant proceeds ta 
investigate the decree.. . is generally by origi¬ 

nal bill. The proceeding on which the decree against 
him baa been founded according to my recollection of 
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the oi368 (not having looked into them) is treated as 
fraudulent; it being considered as fraudulent to take 
advantage of the incoLUpetency of the infant to defend 
himself.'’ 

It is bore suggested that the criterion of fraud 
in cases where infants are concerned is different 
from that adopted in cases of ordinary litigants. 
X shall revert to this later. 

[5-1] The next case is of 1831, K el sail v. 
KelsalU (18341 39 E. E. 1000: (2 My. & K. 409). 
A decree had been made against an infant 
defendant, and on coming of age the late infant 
petitioned for liberty to put in a new and fur. 
ther defence. L >rd Chancellor Brougham said: 

'The question whether the infant defendant on 
comicg ot age was entitled to make out a new case 
w &8 of importance and of a rare occurrence.” 

He said that in the opinion of some eminent 
practitioners the right did not exist and, if it 
existed, it was, in his opinion, fit to be taken 
away. On the other hand, if some such latitude 
were not given, the right of showing cause 
would be reduced to very narrow limits. A 
decree against an infant was erroneous if it 
had not the clause “unless cause be shown 
within six months”. That either meant nothing 
or it was intended to secure the infant against 
any proceedings taken to his prejudice at a 
time when the law supposed him to be absent 
or at least not present in such a manner as to 
be capable of sufficiently defending his rights, 
and the permission was of no avail to his pro¬ 
tection if he be only allowed to show for cause 
error on the face of the decree or record. Other, 
wise he would have little advantage over an 
adult defendant who might have an appeal or 
rehearing upon the same grounds. Fie went on: 

“UpOD euoh reasons, probably, the decisions have 
proceeded which render it now too late to question this 
privilege, however inconvenient to the administration 
of justice its exercise may prove.” 

He noted that the statute (l W. IV, C. 47 S. 10) 

abolishing the parol demurrer did not alter the 

law in this particular. “ Upon the whole,” he 

said ; 

“there can be no doubt that the infant is entitled 
of right, when he comes of age to answer anew and 
make a better defence, and to support that defence by 
evidence.” 

and be provided, in allowing the application, 
that the parties should proceed in all respects 
&s if the suit with the exception of the bill , were 
commenced anew . Parties were to proceed on 
the new answer exactly as if it had been the 
first. 

[55] The next case that I notice is of the 
year 1864, Brooke v. Lord Mostyn , (1864) 46 
E. R. 419: (2 De. u. J. & S. 373). This case bears 
on the question of fraud in relation to infants. 

It was an appeal by the plaintiff from a decree 
of the Master of th6 Rolls dismissing his suit. 

It is unnecessary to state the facts which are 


lengthy and involved. It was sought to set aside 
a compromise, which had been sanctioned by the 
Court on behalf of the infant, on the supposed 
insufficiency of the estate to pay his legacy. 
At the time of the enquiry as to the compromise 
being for the benefit of the infant, a document 
relative to the valuation of the estate was in 
possession of the owners of the estate, but was 
not produced. It was held that the compromise 
must be set aside because it was the duty of the 
owners of the estate to supply all material 
information in their possession. It was obser¬ 
ved that to impeach a compromise made 
under the order of the Court there must 
be circumstances amounting in the eye of 
the Court to fraud in the party claiming the 
benefit of the compromise, meaning by fraud 
not moral fraud but what in the eye of 
the Courts of equity was considered as amount¬ 
ing to fraud, and it was held that if there 
is knowledge on one side which is with¬ 
held, the withholding of the knowledge amounts 
in the view of the Courts of Equity to fraud. 
Persons were before the Master whose duty to 
the Court and to the infant it wa3 to bring to 
the attention of tbe Master every material fact 
within their knowledge, but who omitted to do 
so. This was the position before the Master of 
the Rolls, whose decision wa3 recovered by the 
Lords Justices. It was then brought by appeal 
to the House of Lords where the decision of the 
Lords Justices was reversed. But the reversal 
did not affect the statement of the law as laid 
down in the Courts below (See Law Reports, 
English and Irish Appeal Cases, volume 4, 1869 
page 304). 

[56] I now skip to 1874, the important case 
of Hoghton. v. Fidey , (1674) 18 Eq. 573: (43 
L. J. Ch. 758). In the Bombay Full Bench case 
the writers of the text books have been criticised 
for treating this case as an authority for the 
proposition that the late infant could bring a 
fresh suit to upset the decree, inasmuch as there 
was no previous decree against the infant, but 
in her favour, and it was not sought to upset it 
but to enforce it. 

[ 67 ] So far as I can understand the report, 
these critioisms do not appear to be accurate. 
Whether the decree was against the infant or in 
her favour, it was still a decree. In fact, I 
think, it oan have been only partly in her 
favour, and it was undoubtedly sought not to 
enforce that decree but to go behind it so as to 
secure rights for the infant which the decree 
did not give. The petition was in fact for liberty 
to file a bill or supplemental bill in the nature 
of a bill of review. The petitioner was one of 
the children of Lady De Houghton who, by her 
will, had given her personal estate to trustees of 
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whom two, Colonel Blackburn and a Solicitor, 
Fidday, proved the will and accepted the trusts. 
Under these trusts the estate was to be converted 
into money and invested for the benefit of her 
children. After her death a suit was brought in 
the name of her infant children, through a next 
^ iriend, against the executors charging Fidday 
with having misapplied the assets and seeking 
to have the estate administered by the Court. 
Colonel Blackburn concurred in the institution 
of an ordinary administration suit against him¬ 
self and Mr. Fidday, and an order was obtained 
Btaying all further proceedings in the first suit 
as not being for the benefit of the infants . The 
usual administration decree was made on the 
summons, but the order was never carried into 
Chambers, and no further step was taken in the 
suit. 

[58] That is to say, the suit in which Fidday 
waB charged with misappropriation wa3 stayed 
as not being for the benefit of the children, and 
the administration decree in the other suit was 
never executed. The order staying proceedings 
in the first suit wa9 obtained upon an affidavit 
by the Solicitors that Fidday had rendered full 
and satisfactory accounts, but after Fidday’s 
death, the petitioner alleged, it was discovered 
* that Fidday had been allowed by Colonel Bla- 
ckburn to obtain sole possession and control of 
the securities, and had converted them to his 
own use and died bankrupt. It was now desired 
to carry on the administration suits with a view 
to make Colonel Blackburn liable for the losses 
occasioned by the default of his co-trustee. So 
practically what the petitioner asked was to 
re-open the ordinary administration decree and 
the order staying all further proceedings in the 
first suit, and to proceed with the suit on a new 
ground and for a different relief. 

[59] It was explained for the petitioner that 
the leave of the Court, which might ordinarily 
have been unnecessary, was sought because the 
petitioner desired to be free to add to the decree , 
if necessary , without running the risk of having 
to meet an objection that the leave of the Court 
was required. The objection made on behalf of 
Colonel Blackburn was that permission should 
not be given unless the Court was satisfied that 
the facts on which the petition wa3 based, had 
come to the knowledge of the applicant and her 
agent since the period when it could have been 
used in the original suit. This objection was 
rejected. 

[60] The order of Sir Richard Malins, Vice 
Chancellor, shows clearly that he treated it as 
an application to go behind the consent decree, 
for he said : 

“The question which I have to decide is, whether 
this infant, on whoso behalf a decree was taken by 


consent in 1867, is to suffer by any negligence or warn 

of knowledge on the part of her then next friend. 

The case was one of a next friend having taken a 
common administration decree at a time when there 
was no reason to suspect that anything more oould be 
required, and having grossly and inexcusably neglected 
his duty in not even having carried the decree so 
obtained into Chambers.’* 

He pointed out that had the consent decree been 
prosecuted Fiddey might possibly have been 
able then to find the money. “However that 
may be,” he said, 

“the proposition that an infant of tender years may 
have her whole fortune wrecked by the neglect of her 
next friend is so monstrous that I cannot pay attention 
to it. She is entitled to have a next friend who is 
diligent and will protect her interests.” 

He held thit the infant wa3 entitled to file 
a bill. He said that pos3ibly the leave of the 
Court might not be necessary, but, on the other 
hand, it might be necessary to add an enquiry 
to the decree in the suit, and so it might be 
more proper that there should be the leave of 
the Court to make that addition. In short, the 
leave of the Court was given for a fresh enquiry; 
in other words for going behind the consent 
decree, and not merely executing it. With 
regard to the proposition that it was necessary 
to show that the mistake could not have been 
earlier discovered by reasonable diligence, he 
slid that the case of Thomas v. Rawlings , 
(18G5) 84 Beav. 60 : (ll L. T. 72l), in which it 
wa3 held that that was necessary in a person 
sui juris t had no application to an infant of 
tender years who can be guilty of no negligence 
and cannot be answerable for the negligence of 
her next friend. 

[61] Upon this examination of the decisions, 
I have formed the conclusion that it is not a 
case of the text book writers unanimously mak¬ 
ing a mistake. The substantive right of an infant, 
on attaining majority, to avoid a decree obtained 
against him owing to the gross negligence of 
his next friend was, in my opinion, undoubtedly 
recognised in England from early times. The 
reason why Sir John Beaumont was unable to 
find cases where that right was exercised by fresh 
suit was that a different procedure was adopted, 
whereby it could be successfully enforced, so 
that there was ordinarily no reason to resort to 
a suit. But if by any reason the late infant was 
unable to adop that procedure, then a fresh suit 
could be brought based on that ground alone. 
Sir John Beaumont speaks only of the infant 
defendant, and negligence on the part of the 
guardian-ad-lifcem. The procedure for his relief 
was so clear and universally followed that it 
could hardly be expected that cases would be 
found where he had to resort to suit. But the 
position of the infant plaintiff was somewhat 
more obscure. The cases do, however, in my 
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view, establish that big right was equally recog. 
nised. It w*s recognised in Napier v. Effin¬ 
gham, (1726 P. v?ms. 401 : 24 w. R. 786) and 
Houghton v. Fiddey , (1874-18 E. Q. 573 : 43 L. J. 
Gh. 75S), and it was referred to in Gregory 
v. Molesworth , ( 1747 26 E. R. 1160 : 3 e Atk. 
626). 

[62J The right of the infant to make a new 
answer was for all practical purposes the same 
as a right to bring a fresh suit since it entitled 
him to take new grounds and to adduce fresh 
evidence, The existence of the right is the main 
thing. The procedure adopted for enforcing it is 
quite another thing and of comparatively minor 
importance. In England there was a special 
procedure. In India, where a substantive right 
exists, it can be enforced by suit under S. 9, 
Civil P. C., unless there is anything in law to 
prevent it. I find nothing in the laws of India 
to prevent the exercise of that right. Whether it 
can aEo be enforced by an application for review 
seems to me doubtful. If it can be, so much the 
better. 

[63] I would respectfully adopt the remarks 
of the learned Judges in Lalla Sheo Churn Lai 
v. Ramanandom Dohey t 22 cal. 8 : 

“According to tho law as administered in England, 
the gross negligence of his next friend would entitle an 
infant to obtain the avoidance of proceedings under¬ 
taken on his behalf. We can see no reason why io thi 3 
country an infant should be in a worse position .... 
These rules (of equity and good conscience) cannot be 
more restricted than the rules of equity administered 
in England. There is no authority in this country 
which could prevent us giving effect to the English rule .’ 1 

I would also adopt with respect the observations 
of Bennett J- in the two cases in Eamakshya 
Narain v. Fatehlcumar , (26 Pat. 220 : A. I. R. 
( 35 ) 1948 pat. 300) and Ramudar Singh v. Ram- 
surat Singh , (26 Pat. 362 : A. I. R. (85) 1948 Pat. 
281) which I have quoted. They seom to me, if 
I may say so, to express the progressive and 
enlightened view. As law has developed, the 
principle that an infant needs and is entitled to 
the special protection of the Courts has become 
more and more clearly recognised, and many 
laws have been made in England to secure that 
end. To bold now at this late stage that an 
infant is to be debarred, when he comes of age, 
from asserting his just rights, merely because 
some one, taking upon himself the burden or 
opportunity to represent the infant, at a time 
when the latter had no say in the matter, chose 
to put forward the claim before the Courts in a 
manner so negligently as to result in a decree 
shutting out that claim for ever, would be to put 
back the clock of progress and upon grounds 
unsustainable in law and wholly unjustified in 
equity. In India the right of the minor to 
special protection has been recognised from the 


earliest times. In the Laws of Manu, ch. 8, 

Verse 27, we find : 

“The King shall protect the inherited (and other^ 
property of a minor, until he has returned (from hia 
teacher’s house) or until he has passed his minority:” 

(Sacred Books of the East, edited by Max Muller, 
Vol. 25, p. 257). I would without hesitation! 
answer the question referred to us in the affir¬ 
mative. 

[64] Before I conclude I refer with consider¬ 
able hesitation to another possible aspeofc of the 
matter, namely, the observation in some of the 
text books that, in the case of infants, with¬ 
holding of information, which it is the duty of 
all concerned in cases of infants to place before 
the Courts, amounts to fraud in the eye of equity,. 
I have referred to at least two cases where that 
seems to have been recognised in the English 
Courts. If this is so, there may well be case3 
where the infant may be able to assert fraud in 
the nature of gross negligence on the part of his 
next friend or guardian-ad-litem where there 
would be no question of fraud as between ordi¬ 
nary litigants. If the gross negligence is wilful 
negligence, in the shape of neglect by the guar¬ 
dian to bring forward the available materials 
which it is his duty to the infant and to the Court 
to supply, then, I think, that will be fraud, 
though not moral fraud, in the eye of equity. 
The Privy Council has said in Venkata Seshayya 
v. Koteswara Rao, 64 I. a. 17 : (a. I. R. (24) 193 7 
p. o. l). 

“It 13 not for the Court to treat negligence or gross 
negligence as fraud or collusion unless fraud or collusion 
is the proper inference from the faots.” 

Bub it may well be that where infants are con¬ 
cerned fraud will be a proper inference from the 
facts where in the case of adult litigants it would 
not be so. 

[65l I do not like the expression 'gross negli¬ 
gence' as it makes it difficult to fix the dividing 
line between cases where negligence will enable 
the avoidance of the decree and where it will 
not. I would prefer to say, quoting Trevelyan 
on the Law Relating to Minors, Erin. 6 p. 284 : 

“It is not every kind of negligence nor any amount 
of negligence which would render proceedings otherwise 
regular and proper liable to be opened up. It must be 
such neghgence as leads to the loss of a suit, which, if 
it had been conducted with due care, must have bsen 
successful.” 

[66] Agarwala C. J. — I have had the ad¬ 
vantage of reading the judgment of Meredith J., 
and agree that the question referred to us must 
be answered in the affirmative. I was at first 
impressed by the absence of any cases in the 
English Courts in which a decree against a minor 
defendant had been set aside in a suit on the 
ground of negligence, and by the observation of 
Sir John Beaumont, Chief Justice of the Bombay 
High Court, that in his twenty five years' expe- 
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rienee as a Chancery praofcifcioner, he had not come 
across such an instance. A thorough examination 
of the question at the hearing of the persent 
appeal, however, has shown that the reason for 
this is that in Chancery there was a procedure 
which enabled a minor defendant on attaining 
-4 majority to reopen the entire litigation. The 
existence of this procedure explains the absence of 
cases in which a decree against a minor has been 
3 et aside in a suit on the ground of negligence. 
The authorities in England, however,^ are quite 
clear as to the existence of the minor s right to 
have a decree set aside on the ground of negligence 
of his guardian and that there was an effective 
remedy in chancery of which he could avail him¬ 
self on attaining majority. The existence of that 
right has also been consistently recognised in this 
•country until a note of dissent was sounded in 
Bombay and in the later cases of this Court. 
There being no procedure equivalent to the pro- 
codure in chancery, to which reference has been 
• made, the minor’s remedy in India must be 
looked for elsewhere. As a remedy by way of 
review is not available in view of the restricted 
meaning given to the provisions of 0. 47, R. l» 
Civil P. C., the only remedy left is by way of 
suit. 

[G7] Narayan J. — The question referred to 
the Full Bench is as follows : 

“Whether a minor can avoid a decree passed against 
him on the ground of gross negligence on the part of 
hi3 guardian ad litem by bringing a subsequent suit 
^ven if he has not succeeded in proving fraud or collu¬ 
sion on the part of such guardian.” 

The question raised has now become a com¬ 
plicated question, because there is conside¬ 
rable divergence of judicial opinion with regard 
to it in this country, and because up till now 
there is no clear pronouncement upon the 
point by the Judicial Committee of the Privy 
Council. 

[68] Thepr inciple of res judicata has been 
incorporated in 8. 11, Civil P. C., and the rules 
regarding suits by or against minors are em¬ 
bodied in o. 32 of the present Code of Civil 
Procedure which are equivalent to Ss. 440, 441, 
442 and certain other sections of the old Code. 
The provisions of S. 11 , Civil P. C., to quote the 
language used by their Lordships of the Privy 
, r Council in the case of T. Venkata Seshayya v. 
T, Kotiswara Rao t 641, a. it: (A. I. R. (24) 1937 
p. o. 1), are mandatory, and the Privy Council case 
of Mt Bibi Walian v. Banke Behari Per shad 
Singh, 30 1. A. 182: (30 cal. 1021 P. c.), is an autho- 
rity in support of the view that whenever it is 
found that a minor’s interest has been effectively 
represented in suit, it would not be open to the 
minor attaining majority to challenge the decree 
passed against him even if it is found that there 


were certain defects of procedure or irregulari¬ 
ties with regard to the fact of the appointment 
of the guardian in the suit. There was some dis¬ 
cussion at the Bar even with regard to the ques¬ 
tion aB to in what circumstances a decree against a 
minor can be treated as void or voidable, though, 
in my opinion, in view of the Privy Council deci¬ 
sion referred to above and certain other cases 
decided by this Court as well as by the Calcutta 
High Court tbia question should not have been 
raised at all in this present litigation. Their 
Lordships of the Judicial Committee in the case 
of llari Saran Moitra v. Bhuneshwari Debi 1 
15 I. A. 195: (16 Cal. 40 P. C.) approved of the 
decision that had been made by the Calcutta 
High Court in the case of Suresh Ghander v. 
Jagut Ghander, 14 Cal. 204 (F. B.). The decision 
of the Calcutta High Court in Suresh Ghander 
v. Jagut Chunder , 14 cal. 204 (F. B.), wa3 that 
if there is an error of description in a plaint of 
a suit which is substantially brought against the 
minor that error of description cannot without 
proof of prejudice invalidate a decree against the 
minor and also that the want of a formal order 
appointing a guardian ad litem is not fatal to 
the suit, when it appears from the face of the 
proceedings that the Court ha3 sanctioned the 
appointment. This Court held in the case of 
Satdeo Narain v. Ramayan Tewari, 2 Pat. 335: 
(A. I. R. (10) 1923 Pat. 242), that where el minor 
is properly a party to a suit, that is, if he is 
represented on the record by a guardian not 
disqualified from acting, the jurisdiction of the 
Court to try and determine the cause against the 
minor is complete, and such jurisdiction will not 
be ousted on proof that the Court did not follow 
the appropriate procedure for the appointment of 
the guardian. This case was referred to with ap¬ 
proval in a very recent case of this Court, namely, 
Madhusudan v. Jogendra, 23 Pat. 640; (A. I. R. 
(32) 1945 Pat. 133), and in this case the distinction 
between a void decree and a voidable decree was 
pointed out, and Manobar Lall J. with whom 
Sir Fazl Aii C. J., agreed, further observed that 
the words that the decrees are null and void 
against the minors are often loosely used. The 
ratio decidendi from the decisions of this Court 
and the Calcutta High Court and also from the 
Privy Council cases certainly is that even if a 
minor is represented by a negligent guardian, 
it cannot be said that ho is not represented 
at all. Even if some of the decisions say that a 
minor represented by a negligent guardian is to 
be treated as though he is nob represented at 
all, I would not be able to follow those decisions, 
it being entirely another point if on the basis of 
the substantive law or on the basis of the rules 
of justice, equity and good conscience as they 
prevail in England, we are inclined to hold that 
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groaa negligence on the part of a guardian 
ad iitem is a groiml for avoiding the decree 
against a minor and that the principle of res 
judicata would not operate as a bar to a suit 
instituted by the minor on attaining majority 
for setting aside the decree passed against him 
during the period of his minority on the ground 
of gross negligence on the part of his guardian 
ad litem. Probably, this sort of discussion would 
not have at all been raised before us in this 
case but for certain observations of Sulaiman J. 
in the Full Bench case of the Allahabad High 
Court reported in Siraj Fatma v. Mahmud Ali , 
54 ALL. 646: (A. I. B. (19) 1932 ALL. 293 F. B.) 
His Lordship observed as follows: 

“It therefore follows that the real basis of the bind¬ 
ing character of a decree against a minor is the faot of 
his having been duly represented by a proper person, 
and not the mere existence of any formal order appoint¬ 
ing a guardian for him, Even when there be such an 
order, if the guardian doe3 not properly represent him, 
the decree would not be binding. On the other hand, 
even if there be any defect in the formal appointment 
of a guardian, the decree would be binding upon him 
if he is sufficiently represented and his interests are 
well protected.” 

In a subsequent decision of the Allahabad High 
Court reported in Dwarika Halwai v. Sitla 
Prasad , A. I. R. (27) 1940 ALL. 256: (I. L. R. (1940) 
ALL. 344). Bennett and Verma JJ. interpreted 
this passage to mean that even where there was 
an order appointing a person as guardian, but 
that if that guardian did not properly represent 
the minor, the decree would not be binding on 
the minor. Their Lordships say that the Full 
Bench meant that such a decree would be void 
ab initio and not merely voidable. The Full 
Bench case of the Allahabad High Court as 
well as the case of Dwarika Jlahvai v. Sitla 
Prasad , A. I. R. (27) 1940 ALL. 256. (I. L. R (1940) 
ALL. 344) were considered by the Oudh Chief 
Court in Mohammad Baksh v. Allah Din t 
A. I. R. (29) 1942 Oudh 33 : (17 Luck. 1) by Ben- 
nett and Madeley JJ. and their Lordships in 
this case held that though the minor has on 
attaining majority the right to set aside a decree 
obtained against him on the ground of his 
guardian’s negligence, it is not open to him to 
assume such negligence and to treat the decree 
as void on that ground. Their Lordships in 
disagreement with what had been held by the 
Allahabad High Court :observed that the exis¬ 
tence of a flaw in the appointment of a guardian, 
resulting in the miuor not being properly repre¬ 
sented, is one thing and the negligence of a pro¬ 
perly appointed guardian is quite another. In 
the Full Bench case of the Allahabad High Court 
Sulaiman J. made another important observation, 
and it is this ; that it is possible to avoid the 
effect of the provisions of S. 11, Civil P. C, by 
holding that the minor ceased to be a party to 


th9 suit when his guardian ad litem was grossly” 
negligent and that there can be no bar of re® 
judicata when a party in a subsequent suit wa® 
not properly speaking a party to the previous- 
suit. I cannot go so far as his Lordship has 
gone and assent to the proposition that if a> 
guardian is found to have acted negligently in a- 
cause there would be deemed to have been no 
representation in that cause at all on behalf of 
the minor. I say with the greatest respect that 
because the decision of the Full Bench of the 
Allahabad High Court has proceeded on the- 
assumption that if a guardian acts negligently 
there would be deemed to have been no repre¬ 
sentation on behalf of the minor at ali. I find it 
difficult to follow it. I am altogether unable to 
subscribe to the view which his Lordship, Sulai¬ 
man J., has taken so far as the question of 
representation on behalf of the minor is concer¬ 
ned. The question that has been referred to us 
for decision by Manohar Lall and Ray JJ* 
presupposes that the minor was properly repre¬ 
sented. What we are called upon to determine 
is whether a minor who was quite properly 
represented in a particular suit can avoid the 
decree passed against him in that suit on the 
ground of gross negligence on the part of his 
guardian ad litem by bringing a subsequent suit. 

I cannot hold that a guardian who is negligent 
is no guardian at all, and in view of the conflic¬ 
ting decisions on this point I have no hesitation, 
in agreeing at least with this observation of 
Broomfield J. in the case of Erishnadas Pad'ma- 
nablirao v. Yithoba Annappa , A. I. R. (26) 1939 
Bom. 66 : (I. L. R. (1939) Bom. 340 F. B.), that 
the question whether minors are properly repre¬ 
sented and whether decrees obtained against 
them are legally valid or not cannot without 
risk of hopeless confusion be left to depend on 
“the illusory distinction between negligence and- 
gross negligence’*. That there has been a confu¬ 
sion with regard to this point cannot be doubted. 
The Full Bench case of the Allahabad HigL 
Court Siraj Fatma v. Mahmud Ali, 54 ALL. 646; 
(a. I. R. (19) 1932 ALL. 293 F. B.) was decided be¬ 
fore the pronouncement by the Privy Council in 
TsVenkata Seshayyav.T. Eotiswara Rao, 6A 
I.A. 17: (a.i R. (24) 1937 P. C. l) and his Lordship, 
Sulaiman J., repelled the contention that a liti¬ 
gant who wants to avoid the provisions of S. llr 
Civil P. C. can do so only'.by taking advantage 
of s. 44, Evidence Act. His Lordship has obser¬ 
ved at p. 661, that in his opinion there can be 
no doubt that the right to avoid a judgment 
exists independently of S. 44, Evidence Act, and 
at p. 659, while discussing the rule of res judi¬ 
cata, his Lordship has observed as follows : 

“In India we have codified law. The rule of res judi¬ 
cata is contained in S. 11, Civil P. C, That section 
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may not be absolutely exhaustive, and the .'principle of 
res judicata may apply for instance to lexeculon proceed 
iDg3, although execution .proceeding do not come with¬ 
in the letter of the section. But to say that 8. 11 has 
certain exceptions not S6t forth therein is quite another 
matter. We here have a statutory enactment prohibit¬ 
ing a Court from re-trying an issue in which the mat¬ 
ter directly and substantially involved has been direotly 
and substantially in issue in a former 9uit between the 
eame parties litigating under the same title, in a Court 
competent to try the subsequent suit and which bas 
been beard and finally decided by such a Court. In tbe 
face of the express language o( tbe Act it cannot be said 
that tbe section is not of general application but that 
there are certain exceptions to it which are not set 
forth therein. 

Hie Lordship has recognised that; we in India 
have a statutory enactment prohibiting a Court 
from re-trying an issue in which the matter 
directly and substantially involved has been 
directly and substantially in issue in a former 
suit and also that in the face of the express 
language of the Act it cannot he said that the 
section is not of general application, but that 
there are certain exceptions to it which are not 
set forth therein. But the difficulty arises when 
his Lordship says that a right to avoid judgment 
on the ground of fraud exists independently of 
8. 44, Evidence Act. No further discussion on 
this point would be necessary or even permis¬ 
sible if we find that his Lordship’s view that a 
right to avoid judgment on the ground of fraud 
exists independently of S. 44, Evidence Act, can¬ 
not be sustained because of the diotum that was 
laid down by the Privy Council. In Venkata 
Seshayya v. Kotiswara Rao, 64 I. A. 17: (a. i r. 
(24) 1937 P. C 1), their Lordships of the Judicial 
Committee have said that the provisions of 8. 11, 
Civil P. C. are mandatory and that the ordinary 
litigant who claims under one of the parties to 
the former suit can only avoid its provisions by 
taking advantage of S. 44, Evidence Act, which 
defines with precision the grounds of such avoid¬ 
ance as fraud or collusion. I am at present dis¬ 
cussing the case of an ordinary litigant and the 
view of Sulaiman J. that a right to avoid a 
judgment on the ground of fraud exists inde¬ 
pendently of 8. 44, Evidence Act cannot be sup¬ 
ported when their Lordships of the Judicial 
Committee have clearly expressed themselves on 
the point and said that the ordinary litigant can 
avoid the provisions of s. 11 , only by taking 
advantage of s. 44, Evidence Act. The view 
taken by Sulaiman J. has been adopted by a 
Full Benoh of the Lahore High Court in Iftkhar 
Hussain Khanv. Beant Singh, A. I. R. (33) 
1946 Lah. 233: (i. L. R. (1946) 27 Lah. 515) and by 

a Single Judge of the Calcutta High Court 
in Mahesh Chandra v. Manindra Nath , 45 
G. W. N. 6C8 : (A. I. R. (28) 1941 Cal. 401) 
though these cases were decided after the pro. 
nouncement by the Privy Council, and the view 


of Sulaiman J., that 8. 44, Evidence Act is per¬ 
missive and not prohibitive, and that the right 
to avoid a judgment exists independently of the 
Evidence Act has been adopted without conside¬ 
ring the observation that was made by the 
Privy Council. Rashid J., as he then was, who 
delivered the leading judgment of the Lahore 
High Court expressed his agreement with the 
views of Sulaiman and Sen JJ. without noticing 
that the question whether the provisions of s. 11 1 
Civil P. C , could be avoided in any other man¬ 
ner except by taking recourse to the provisions 
of S. 44, Evidence Act stood concluded by the 
observation of the Privy Council which was made 
subsequent to the decision of the Full Bench of the 
the Allahabad High Court. I can say with the 
greatest respect to the learned Judges who deci¬ 
ded the Lahore case, and to Mukarji J. who 
decided the Calcutta case that the Full Bench of 
Allahabad High Court had not the advantage of 
the decision of the Privy Council which their 
Lordships had. Mukharji J. in Mahesh Chandra 
v. Manindra Nath^ZC. W. N. 508: (a. I. R. (28) 
1941 Cal. 40L), felt bound by an earlier decision 
of tbe Calcutta High Court in the case of Lalla 
Sheo Churn Lai v. Ramnandan Dobey , 22 cal. 
8). But this decision had been made long before 
the Privy Council came to decide the case of 
T. Venkata Seshayya, 64 I. A. 17: (A. I. R. (24) 
1937 P. C. 1). The Full Bench decision of the 
Lahore High Court was no doubt mad9 after the 
pronouncement of the Privy Council, but in the 
Lahore case I do not find any reasoning inde¬ 
pendent of those which had been adopted by 
Sulaiman J., in Siraj Fatma v. Mahmud Ali , 54 

ALL. 646: (A. I. R. (19) 1932 ALL. 293 F. B.) The 
Madras case, Suhbaratnam Chettiar v. Vidya - 
sankar, reported in A. I. R. (24) 1937 Mad. 472: 
(169 I. C. 694), which is the decision of Varada- 
chariar J., as ho then was, does not make any 
reference to the Privy Council decision and al¬ 
most all the cases which have been referred to 
in this decision are cases whioh were decided 
before the pronouncement by the Privy Council. 
The Madras case, Egappa Chettiar v. Ramana- 
than Chettiar, A. I. R (29) 1942 Mad. 384: 
(I. L. R. (1942) Mad. 526) is no doubt a case 
which was decided after the pronouncement by 
the Privy Council, but the Judges of the Madras 
High Court were of the opinion that their Lord¬ 
ships of the Judicial Committee had not decided 
the question whether a person could rely on the 
gross negligence of his guardian ad litem in a 
previous suit when he sought to set aside a decree 
passed therein. In this case there is an observa¬ 
tion that the judgment of the Privy Council does 
not effect any change in the law, but this is an 
observation with which I cannot agree. What 
was held by Sulaiman J., in Siraj Fatma v. 
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Mahmud Ali , 54 ALL. 6J6: (A. I. H (19) 1932 ALL. 
293), concerning s. 11, Civil P. C. and S. 44, Evi¬ 
dence Act cannot be regarded as good law in face 
of* what the Privy Council have laid down and 
it there is any decision of any of the High Courts 
in India subsequent to the decision of the Privy 
Council, ignoring the pronouncement made by 
the Privy Council, then that decision cannot also 
be followed by U3. 

[G9] It is true that thGir Lordships of the 
Judicial Committee refused to discuss the vali¬ 
dity of the decisions of the Indian High Courts 
which lay down that a minor can avoid a decree 
passed against him on the ground of gross negli¬ 
gence on the part of his guardian ad litem by 
bringing a subsequent suit. But their Lordships 
did make certain observations which to my mind 
have considerably shaken the authority of the 
Calcutta case in Sheo Churn Lail v. Ramnan - 
dan , 22 Cal. 8 the Allahabad Full Bench case 
reported in Siraj Fatma v. Mahmud Ali, 54 
ALL. 646*. (A. I. R. (19) 1932 ALL 293 F. B.) and 
the Lahore case reported in Ifthkar Ilzisain v. 
JBcant Singh , A. I. R. (33) 1946 Lah. 233: (i. L. R. 
(1946) 27 Lah. 515). 

[70] The first principle which their Lordships 
of the Judicial Committee have laid down i3 that 
the provisions of S. 11, Civil P. C., being manda- 
tory, and the ordinary litigant can only avoid its 
provisions by taking advantage of S. 44, Evi¬ 
dence Act. Boys J., in his dissentient judgment 
in the case of Siraj Fatma v. Mahmud Ali , 54 
ALL. 616 : (A. I. R. ( 19) 1932 ALL. 293 F.B ) had 
observed that while by S. 11, Civil P. C., the 
judgment, given that other necessary conditions 
exist, is conclusive, an exception was provided by 
S. 44 *, Evidence Act and he further observed that 
there was no distinction between the rule of 
evidence permitting proof of fraud or collusion 
and the rule of evidence permitting evidence of 
negligence and that consequently evidence can- 
not be given of negligence on the part of a guar¬ 
dian in order to arrive at a conclusion that a 
decree can be treated as a nullity. According to 
his view, gross negligence had b r :en omitted from 
S. 44, deliberately and the idea of putting gross 
negligence of guardian on the same footing as 
fraud and collusion was absent from the minds of 
the Legislature. In my opinion the Privy Council 
decision lends considerable support to the opinion 
of Boys J. Though the opinion of Boys J., was 
not accepted by Sir John Beaumont in Krishna- 
dasv. Vithoha , A. I. R. (26) 1939 Bom.66: (I. L. R. 
(1939) Bom. 340 F. B ), it ought to be accepted 
by me now because of the pronouncement of the 
Privy Council. It gets amply established by the 
Privy Council decision that the provisions of 
S. 11, Civil P. C., can be avoided only by taking 
advantage of S. 44, Evidence Act, and the Privy 


Council does not speak of any substantive right 
to avoid the provisions of s. 11, Civil P. C., 
independently of S. 44, Evidence Act, it being 
another matter what theiu Lordships meant by 
using the word “ordinary litigant”. The point 
whether they wanted to exclude a minor from 
the category of an ordinary litigant is a different 
point, and for the present I am only pointing 
out that it is now a principle well-reoognised by 
the Privy Council that the provisions of s. 11, 
Civil P. C. f can be avoided only by taking 
advantage of s. 44, Evidence Act. I cannot now 
agree with the view of Sir John Beaumont that 
there is a substantive right in any litigant inde¬ 
pendently of what is contained in S. 44, Evidence 
Act to avoid a judgment. 

[71] The second thing which gets established 
by the Privy Council decision is that the distinc¬ 
tion between negligence and gross negligence is 
elusive, and that negligence or gross negligence 
cannot be treated as fraud or collusion. Their 
Lordships when they pointed out that the distinc¬ 
tion between negligence and gross negligence was 
merely elusive certainly meant that no line of 
demarcation could be fixed between negligence 
and gross negligence, and when they said that 
the Court should not treat negligence or gross 
negligence as fraud or collusion they bad in 
mind the confusion that bad often been created 
on account of treating negligence as gross negli¬ 
gence and gross negligence as fraud or collusion. 
As for example, in the case of Mathura Singh 
v. Rama Rudra Prashad Sinha, 14 Pat. 824 : 
(A. I. R. (23) 1936 Pat. 231), Khaja Mohammad 
Noor and Dhavle JJ. observed that gross negli¬ 
gence amounts to fraud and affects the proper 
representation of the minor and thu3 takes away 
the jurisdiction of the Court to pass a decree, as 
a Court cannot pass a decree against a minor 
unless he is represented by a guardian. With 
the greatest respect for the learned Judges who 
decided that case, I should say that I am not 
able to adopt th9 principle enunciated by their 
Lordships and I respectfully agree with the ob. 
servation of Broomfield J. in the Full Bench 
case of the Bombay High Court that the ques¬ 
tion w’hether minors are properly represented and 
whether decrees obtained against them are 
legally valid or not cannot without risk of hope¬ 
less confusion be left to depend on the illusory 
distinction between negligence and gross negli¬ 
gence. In actual practice it w r ould be at times 
very difficult to distinguish between negligence 
and gross negligence, and in deciding the ques¬ 
tion referred to u 3 w T e have to bear in mind 
the observation of their Lordships of the 
Judicial Committee that the distinction be¬ 
tween negligence and gros3 negligence i3 after 

all elusive. 
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[72] The third important observation of their 
Lordships of the Judicial Committee is that they 
are not prepared to agree with the view ex. 
pressed in Kari Bapanna v. Sunkari Yer- 

ramma , A. I. R. (10) 1923 Mad 718:(45 M. L. J. 
324), that the principle of 8. 44, Evidence Act can 
be extended to cases of gross negligence. In 
order to understand what their Lordships meant 
we will have to look to the decision in Kari 
Bappanna's case , a. I. R. (lo) 1923 Mad. 718 : 
(45 M. L. J. 324) which was to the effect that 
cases of gross negligence are on the same foot¬ 
ing as cases of fraud and that on principle no 
distinction could be made between the one 
clase of cases and the other, Their Lordships 
of the Judicial Committee expressed their 
disapproval of this view and definitely laid 
down that the principle of 8. 44, Evidence 
Act cannot be extended to cases of gross negli¬ 
gence. We should consider all the three prin¬ 
ciples laid down by their Lordships together, 
namely : (l) that the distinction between negli¬ 
gence and gross negligence is elusive, (2) that 
the principle of 8. 44, Evidence Act cannot be 
extended to cases of gross negligence and (3) that 
the provisions of s. 11, Civil P. C., can only be 
avoided by taking recourse to the provisions of 
8. 44, Evidence Act. The cumulative effect of 
these three principles to my mind is that a minor 
cannot avoid a decree passed against him by 
alleging gross negligence on the part of his 
guardian ad litem by instituting a subsequent 
suit. On behalf of the appellant, very great stress 
waB laid on the use of the word ‘'ordinary ,, 
by their Lordships of the Privy Council and it 
was argued that their Lordships intended to ex¬ 
clude a minor from the operation of the rule 
laid down by them. I would have attached some 
weight to this argument had not their Lordships 
said that they were not prepared to agree with 
the view expressed in Kari Bapanna's case , 

A. I. R. (10) 1923 Mad. 718 : (45 M. L. J. 324). 

This is a case in which it had been pleaded that 
a previous decree was invalid because it had 
been obtained owing to negligence of the guardian 
and their Lordships laid down that they were 
not prepared to agree with the view expressed 
in this case. Their Lordships certainly meant 
that either according to s. 44, Evidence Aot or on 
the principle on which that section was based a 
minor cannot avoid a decree on the ground of 
gross negligence by the guardian, and I need not 
repeat that the result of all the observations made 
by their Lordships is that the authority of the 
cases on which the appellant’s learned lawyer 
has relied before us has been considerably shaken. 
It cannot be said that all kinds of litigants 
except a minor litigant are ordinary litigants. A 
pardanashin lady, a mutwalli of a wakf pro- 
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perty and an asthaldbari or the mahanth of a 
Hindu temple are not ordinary litigants, but it 
cannot be asserted that they can avoid the pro¬ 
visions of 8 11, Civil P. C. There was at least one 
case in this Court, namely, the unreporfced case 
of Ganesh Prasad Singh v. Prem Lall Chow - 
dhury (a. F. 0. D. no. 163 of 1941) in which 
relying on the Privy Council decision Reuben J. 
and Sir Pazl Ali C. J., held that gross negli¬ 
gence was obviously insufficient to entitle a 
minor on attaining majority to claim the protec¬ 
tion of 8. 44, Evidence Act. I need not refer to 
the other cases of this Court, when my view is 
that the question referred to us can be decided 
on the basis of the Privy Council ruling. 

[73] As, however, some English decisions have 
been cited before us, it is necessary that I 
should express my view as to how far we should 
depend upon the English decisions for the deter¬ 
mination of the point: raised. Even, Sulaiman J. 
recognised that in India we have statutory en¬ 
actment prohibiting the Court from retrying an 
issue in which the matter directly and substan¬ 
tially involved had been directly and substan¬ 
tially in issue in a former suit between the same 
parties litigating under the same title, in a Court 
competent to try a suit which had been heard 
and finally decided by the Court. Ilis Lordships 
says that in the face of the express language of 
the Act, the question is of general application 
admitting of no exceptions. His Lordship fur¬ 
ther recognised that though in England gross 
negligence of the guardian is good ground for 
the avoidance of a decree the general practice 
in England is to allow review in a case where 
negligence is asserted and by a separate action 
where fraud or collusion is asserted. Besides the 
statutory rule of the res judicata we have got 
elaborate rules here to secure the proper repre¬ 
sentation of minors in civil actions provided by 
O. 32, Civil P. C. After having considered the 
English cases which have been cited before us 
or which we could find out, I am inclined to 
agree with the views of Broomfield J. as ex¬ 
pressed in the Full Bench case of the Bombay 
High Court that the infant’s right in English 
law seems to be no more than the compliment 
of the Court’s duty to protect his interest. It 
used to be the practice in England to give 
infants six months’ time after they came of age 
to show cause against the decree and the infants 
could put in a new answer and examine witnesses 
in defence which may be different from what" it 
was before. Naturally, because of such a provi¬ 
sion and because the right to fair hearing had 
been reserved for the infants before the deoree 
became final in English law some cases cropped 
up in which the minora on attaining majority 
were permitted to question the decrees passed 
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against them. The case of Gregory v. Mole - 

sworill , (1747) 3 Atk. 626 : (26 E. R. 1160), is 
generally cited as an authority for the general 
rule that a minor is as much bound by a decree 
as an adult, and Lord Hardwicke who delivered 
the judgment in this case made the following 
observation : 

“It is right to follow the rule of law, where It Is held 
an infant is as much bound by a judgment In his own 
action, as if of full age; and this is general, unless gross 
Jacbes, or fraud and collusion appear in the prochein 
amy, then the infant might open it by a new bill.” 

It seems to me to be doubtful that this case is a 
clear authority for holding that according to 
English law an infant can bring a suit to set 
aside a decree on the ground of gross negligence 
on the part of his guardian ad litem. Another 
case which is often cited is the case of Hoghton 
v. Fiddey , (1874) 18 Eq. 673: (43 L, J. ch. 758). So 
far as this case is concerned, I would respect¬ 
fully adopt the comments of Broomfield J. This 
was a case in which there was no decree against 
infant’s father; there was a decree in their 
favour, for administration. The decree had not 
been enforced for seven years and then the 
infant through a next friend wanted to reopen 
the proceedings in order to make the decree 
effective. There is ample force in the argument 
that in this case there was no recognition of any 
right to bring a suit to set aside a decree. In 
Brooke v. Lord Mostyn , (1864) 46 E. R, 419 there 
is an observation which runs as follows : 

“The rule which applies between adults seems to me 
to be not less applicable to compromises by tbo Court 
on behalf of infants. The orders of the Court cannot be 
sot aside on grounds less strong than those which 
would be required to set aside the transaction between 
competent parties. Whether the grounds which would 
be sufficient to S6t aside a compromise between com¬ 
petent parties 3 would in all cases bo sufficient to set 
it aside when sanctioned by this Court, I do not think 
it necessary for us in this case to determine. There is 
not, as I apprehend, any doubt that a decree or order 
may bo impeached for fraud by original bill, and I pass 
by therefore the argument which was urged at the Bar 
ns to a bill for review being necessary to set aside the 
order, and the consequences which would follow upon 
that argument. It is sufficient to say, that in my 
opinion tbo plaintiff, in order to entitle himself to 
relief in this suit, must make out a case of fraud and 
that this bill, therefore, Is properly founded and the 
case was properly rested at the Bar upon that ground. 
This Is the principle which, in my jadgment, ought to 
be applied to the determination of this case, and it is 
upon this principle I rest my judgment upon it.” 

As was pointed out in Eel sail v. Kelsall . (1834) 39 
E.R.KJ00 at p.l00l:(2 My & K.409), a decree against 
an infant is erroneous, if it has not the clause, 
“unless cause be shewn within six months”, and 
that this is intended to secure the infant against 
any proceedings taken to his prejudice, at a time 
when the law supposes him to be absent, or at 
least not present, in suoh a manner as to be 
capable of sufficiently defending his rights. This 
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to my mind explains the position of afi infan 
as it prevails under the English law. The case 
of Richmond v. Tayleur , (1721) 24 E. R. 691, con¬ 
tains the following note : 

“In this case it was held, that where an infant con¬ 
ceives himself aggrieved by a decree, he is not under a 
necessity to stay till he comes of age before he seeks 
redress, but may apply for that purpose as soon as he- 
thinks fit (but see Bennet v. Lee, (1742) 2 Atk. 487 : 
(26 E. R. 694), neither is he bound to proceed by way 
of rehearing or bill of review, but may impeach the 
former decree by an original bill, in which it will be 
enough for him to say the decree was obtained by fraud 
and collusion, or that no day was given him to shew 
cause against it... ” 

The following observation was made by the 
Lord Chancellor in Sir John Napier v. Lady 
Effingham, (1726) 24 e. R. 786 : (2 P. Wms. 
401): 

“All infant defendants by their answer put in an 
early claim to the care and protection of the Court in 
relation to their right, and ought to have it, for as 
much as they are supposed unable to take care of them¬ 
selves; which arises from the general euperintendency 
this Court has over infants; all decrees against them 
give six months after they come of age, to shew cause; 
and therefore Sir John Napier in the present case 
ought to have leave to put in a now answer.” 

On the basis of the decision in Hoghton's case , 
((1874) 18 Eq. 573 : 43 L. J. Ch. 758), Simpson in 
his book on Infants says as follows : 

“A decree has been impeached, where there has been 
gross negligence by the next friend in the conduct of 
the infant’s case, or new matter discovered since the 
date of the decree.” 

But in the subsequent paragraph of his book 
where he points out the mode of proceeding, he 
has observed that though an infant may com¬ 
mence a fresh action to set aside the judgment 
on the ground of fraud, collusion or error, the 
prudent and proper course is first to apply in 
the original action for the leave of the Court. 
Simpson has quoted the decision of Kelsall v- 
Kelsall , (1834) 39 E. R. 1000 : (2 My. & k. 409), 
in support of his view that an infant on attain¬ 
ing the age of 21 may set up a new defence. But 
that decision appears to be based mainly on the 
assumption that under the English law the 
infant enjoys a certain kind of special privilege. 
Undoubtedly, there are some observations in 
some English cases which go to show that an 
infant on attaining majority can challenge the 
decree passed against him during the period of 
his minority but on a perusal of the cases which 
have been placed before us I am of opinion that 
an infant in England enjoys such a privilege 
because of certain statute. In Halsbury’s Laws 
of England the gist of the law on the subject is 
given in the following language : 

“A jadgment in an action is as binding against an 
infant defendant as it i3 against an adult; but if it was 
obtained on the footing of his being of age, it is in the 
discretion of the Court to set it aside. He may, however, 
even while an infant, briDg another action to impede 
the judgment on the ground of fraud or collusion. 
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If it is found, as it must be found, that in the 
English law there is a particular statute giving 
certain privileges to infants, I do not think it 
will be quite safe to base the decision on the 
English cases. Such a right has not been pre¬ 
served to infants by the Code of Civil Procedure 
which instead contains elaborate rules for 
making the decree effective against the minors. 
These elaborate rules would not have been 
framed by the Indian Legislature had it not 
been the intention of the Legislature in this 
country to protect the interest of the innocent 
plaintiff. 

[74] I would sum up my views on the ques¬ 
tion referred to us in the following sentences : 

(l) A minor if he is properly represented in a 
suit is bound by the decision arrived at therein ~ 
just as an adult is, and this is the combined 
effect of s. 11 and 0. 32, Civil P. C. ( 2 ) A minor 
seeking to avoid the provisions of s. 11, 
Civil P. 0. can only do so by taking advantage 
of s. 44, Evidence Aot. (3) The principle of 
S. 44, Evidence Act cannot be extended to cases 
of gross negligence. (4) The point referred to us 
should not be decided on the basis of English 
cases, firstly, because in England there is a 
statute which gives protection to infants, and, 
secondly, because in India we have stereotyped 
and statutory rules for making effective decrees 
against the minors. 

[7fi] I am, therefore, of the opinion that the 
question referred to us should be answered in the 
negative. 

Question answered in affirmative. 

R.G.D. 
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Upendra Pratap Narain Sahi — Plaintiff 
—Appellant v. Dulliin Ishwarwati Kuer and 
another — Defendants — Respondents. 

A. F. 0. D. No. 169 of 1945, Decided on 16th April 
1948, from decision of Add!. Sub-Judge, Motihari, 
D/- 9th April 1945. 

Tenancy law — Bihar Tenancy Act (VIII [8] of 
1885), S. 22 (2) (as amended in 1907) - Co-sharer 
landlord purchasing occupancy holding between 
1907 and 1923 — He is entitled to retain its posses¬ 
sion on partition between him and his co-sharers— 
(Per Meredith and Narayan JJAgarwala C. J. 
contra.) * 

(Per Meredith and Narayan, JJ.\ Agarwala C. J. 
contra.) — The provisions of S. 22 (2) as amended in 
1907 entitle a co-eharer landlord, who has purchased a 
non-tranflferable or a transferable occupancy holding 
between the years 1907 and 1923, to retain it in his pos¬ 
session as his purchased land on a partition taking place 
between him and his co-sharers. 

The case3 in A. I. R. (13) 1926 Pat. 263, A. I. R. (8) 
1921 Pat. 341 and A. I. R. (9) 1922 Pat. 62, were cor¬ 


rectly deoided, assuming that the acquisitions of the 
occupanoy holding were made after 1907 in those cases: 
Case law discussed. [Paras 1, 9, 71 & 83] 

T. N. Sahai and B. N. Prasad —for Appellant. 

S. N . Bose and P. K. Bose —for Respondents. 

Agarwala C. J. —The questions referred to 
us for decision are : 

“(1) Do the provisions of S. 22 (2), Bihar Tenancy 
Act as amended in 1907 entitle a co-sharer landlord,' 
who ha3 purchased a non-transferable or a transferable 
oocupancy holding between the years 1907 and 1923. to 
retain it in his possession as his purchased land on a 
partition taking place between him and his cosharera ? 

(2) Were the cases of Jhapsi Sao v. Bibi Aliman , 
5 Pat. 2S1 : (A. I. R. (13) 1926 Pat 263) and Babu 
Ram Prasad v. Gopal Chand, 2 P. L. T. 163: (A. I.R. 
(8) 1921 Pat. 341) and Basudeo Narain v. Radha 
Kishan, 3 P. L. T. 22 : (A. I. R. (9) 1922 Pat. 62) 
correctly decided, assuming that the acquisitions of the 
occupancy holding were made after 1907 in those cases?; 

[2] This case again raises the much debated 
question of the rights, on partition, of a cosharer 
proprietor who has purchased an occupancy 
holding. So far as purchases made before 1907 
are concerned, it was decided by the Full Bench 
in Sunder Mall v. Lachhmi Tewari , 19 pat. 
893 : (A. I. R. (27) 1940 Pat. 467 F. B.) that the 
purchasing co-sharer is not entitled to retain 
possession after partition. What has now to be 
decided is whether he is entitled to retain posses¬ 
sion after partition if his purchase is subsequent 
to the amendment of 8. 22, Tenancy Act in 1907. 
There have been a number of decisions in this 
Court, including those mentioned in the refer¬ 
ence, in which it has been held that be is entitled 
to retain possession. There are other cases of this 
Court in which, although it has not been held 
directly that he is not entitled to retain posses¬ 
sion after partition, it has been held that he is 
not entitled to retain possession after he has 
parted w'ith the proprietary interest, that is to 
say, after he has ceased to be a co-sharer in the 
proprietary interest. It has also been held, how¬ 
ever, that he does not, by partition, cease to be 
a co-proprietor. The logic of this view I find it 
extremely difficult to follow. 

[3] So far as the acquisition of an occupancy 
holding by a sole landlord, or by the entire body 
of co-sharer landlords, is concerned, sub-s. (l) is 
quite clear that the tenancy merges in the pro¬ 
prietary interest with the result that it ceases to 
exist as a separate interest. The difficulty has 
always been with regard to the position when an 
occupancy holding is purchased by one of several 
co-sharers. Sub-section ( 2 ) attempts to define his 
position. In order to understand the soope of 
that section it is as well to bear in mind what 
the Privy Council has held to be the position 
when a raiyati holding is purchased by a co¬ 
sharer proprietor. In the Midnapur Zamin - 
dary Go. v. Naresh Narayan Roy , 51 Cal. 631 : 
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(A. I. R. (U) 1924 P. C. 144), their Lordships laid 
down the following propositions : 

“(1) Where lauds in India are held in common by 
co-sharers, each co-sharer is entitled to cultivate in hi3 
own interest in a proper and husband-like manner any 
part of the lands which is not being cultivated by an¬ 
other of his co-sharers, but he is liable to pay to his 
co-sharer compensation in respect of such exclusive use 
of the lands ; 

(2) No co-sharer can, as against his co-sharers, obtain 
any jote right, a right of permanent occupancy, in the 
lands held in common, nor can he create by letting the 
land3 to cultivators as his tenants any right of occu¬ 
pancy of the lands in them; 

(3) Even if the Midnapur Company purchased any 
jote rights in lands held in common by the co-sharers, 
such a purchase would in law be held to have been a 
purchase for the benefit of all the co-sharers, and the 
jote rights bo purchased would upon purchase be 
extinguished.” 

The suit was for partition of certain lands in 
which the plaintiffs and the Midnapur Zamin- 
dari Company were cosharers proprietors, a 
declaration that the Company had no jote rights 
in any of the lands of which partition was sought, 
and a decree for possession after partition by eject, 
mont of the Company. The substantial defence 
of the Company was, (l) that the plaintiffs had 
not been in possession within 12 years from the 
date of the institution of the suit which was 8th 
August 1912, of the lands in which he claimed 
jote rights and that his claim to eject the Com¬ 
pany, therefore, was barred by limitation; and 
(2) that the Company had jote rights in the lands 
in question. It wa3 with regard to the second of 
these defences that the propositions mentioned 
above were stated. It is to be noticed that these 
propositions were laid down in 1924 (i. e., long 
after the amendment of 1907) and that among 
the members of the Judicial Committee which 
stated them were Sir John Edge and Mr. Ameer 
Ali, both of whom were familiar with the tenancy 
legislation of Bengal. It cannot be supposed, 
therefore, that S. 22, Tenancy Act was not con¬ 
sidered. There is another reason which negatives 
any such supposition. In 1863 in Womesh Chun- 
der v. Raj Narayan Roy , 10 W. R. 15, Sir 
Barnes Peacock, C. J. had expressed a doubt 
whether the doctrine of merger applies in the 
mofussal in India. The doubt then expressed was 
reiterated by the Privy Council in 1921 in 
Dulhin Lacchanbati Kumari v. Bodhnath 

Tiwari, 26 C. W. N. 565 : (a. I. R. (9) 1922 P. C. 
94). When, therefore, their Lordships stated in 
the Midnapur Zamindari Company 1 s case, (51 
cal. 631 : A. I. R. (11) 1924 P. C. 144) that even 
if the Company purchased any jote rights in 
land held in common by the co-sharers, such 
purchase would in law be held to have been a 
purchase for the benefit of all the co sharers, and 
the jote rights so purchased would, upon pur¬ 
chase, be extinguished, it was not on the basis 


of the common law that they so held. The only 
statutory authority for the application of the 
doctrine of merger to agricultural lands is S. 22 
(l), Tenancy Act, and, therefore, this must be 
“the law” to which reference is made in the 
phrase “such a purchase w 7 ould in law be held 
to have been a purchase for the benefit of all 
the co-sharers”. The decision of the Board must, 
therefore, be regarded as a statement of the law 
as enacted in s 22. The importance of this case 
is that it decided, first , that a purchase of jote 
rights in land, by one co-sharer, is for the benefit 
of all; secondly , that the effect of such a pur¬ 
chase is to extinguish the jote rights; thirdly , that 
a co-sharer cannot create in lands held in com¬ 
mon, by letting them to cultivators as his tenant, 
any right of occupancy in the land; and fourthly% 
that no co.sharer can, as against his co-sharer, 
obtain a right of permanent occupancy in lands 
held in common. The first and second of these 
propositions merely state the effect of sub-s. (l) of 
8. 22, a purchase by a co-sharer being regarded as 
a purchase by all the co-sharers with the con¬ 
sequence that all of them hold the subject-matter 
of the purchase as proprietors. Sub-eection 2 
deals with two different situations viz, (l) when 
the purchasing co-sharer does not let the lands 
and ( 2 ) when he does let them. In the first 
case he is entitled, as against his co-sharers, to 
retain possession subject to his payment to them 
of what is due to them. In the second case the 
person to whom the purchaser lGts the land is to 
be “deemed to be” a tenure-holder or a raiyat, as 
the case may be, although, but for this provision, 
he would not enjoy this status because, as 
observed by the Privy Council, a co-sbarer can¬ 
not create in lands held in common, by letting 
them to cultivators as his tenants, any right of 

occupancy in the land. 

[ 4 ] The question before us comes within the 
first case, namely, when the purchasing co-sharer 
does not let the land. For how long is he entitl¬ 
ed to hold it as against bis co-sharers ? He has 
no right of permanent occupancy in it but the 
statute confers on him the right to bold it so 
long a 3 he pays to his co-sharers what is their 
due. For how long i3 he entitled to pay his co¬ 
sharers their due3 and retain possession of the 
land? The Privy Council answered that question 
in the same case. They stated that the period 
for which the co-sharers’ dues are payable is 
“until partition has been effected and possession 
of the land falling on partition to the plaintiff 
has been delivered to him.” In my view, the 
privilege aocorded to a co-sharer purchaser by 
sub-s. (2) of holding the land which he ba3 pur¬ 
chased subsists only so long as the land i3 bel 
in common. If he parts with his interest in t e 
proprietary interest, he loses his right to retain 
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possession of any land held in common which he 
has purchased. This was expressly held in Bam - 
bahadur Lai v. Mt. Gungra Kuer t 7 p. L. T. 
87 : (a. i. B. (12) 1925 pat, 547). In Babu Ram 
Prasad v. Gopal Chand t 2 P. L. T. 163: (A. I. R. 

(8) 1921 Pat. 341), Jhapsi Sao v. Mt. Bibi 
Alim an % 5 Pat. 281: (a. I. R. (l3) 1926 pat. 263), 
Basudeo Narain v. Radha Kishan t 3 P. L. T. 
22 : (a. I. R. (9) 1922 pat. 62). it was held that a 
purchasing co-9barer is entitled to retain posses¬ 
sion even after the land has been allotted to a 
former co-shaier on partition. These decisions 
are consistent with Bambahadur Lai v. M t . 
Gungra Kuer , 7 p. L. T. 87 : (a. I. R. (12) 1925 
Pat. 547), only if it be held that the condition 
imposed by sub-s. (2) ceases to operate on parti¬ 
tion. The only argument I have heard in support 
of this view ia that otherwise the purchasing 
co-sharer would lose the money he had paid for 
the holding. In Sunder mall v. Lachhmi Tewari t 
19 pat. 893 : (A. I. R. (27) 1940 Pat. 467 F. B.), it 
has been pointed out that this is a risk which the 
purchasing co-sharer takes and which he may be 
assumed to allow for when making his purchase. 

[5] To me it seems that the correct construc¬ 
tion of this sub-section has been unnecessarily 
complicated by describing the position of the 
purchasing co-sharer as the holder of a “ peculiar” 
or “anomalous” tenancy. An examination of the 
other provisions of the Act, however, shows 
clearly that he is neither a tenant nor is the land 
which he holds as purchaser a holding within the 
meaning of the Act. Section 3 (3) defines ‘tenant* 
as a person who holds land under another per. 
son, and is, or but for a special contract would 
be, liable to pay rent for that land to' that 
person. In the case of a person holding land 
under co-sharer proprietors, ‘tenant* means 
a person who holds land under the entire body 
of co-sharers. A co-sharer proprietor in posses¬ 
sion of land belonging to all the co-sharers cannot 
be said to be holding under the entire body of 
co-sharers, for, so far at least as his own interest 
is concerned, he cannot hold under himself. 

[6] Then again, 'holding* has been defined in 
S. 3 (9) as a parcel or parcels of land held by a 
raiyat and forming the subject of a separate 
tenancy. But a person cannot be both a co-pro¬ 
prietor and a raiyat at the same time in respect 
of the same land or interest. 

[7] A consideration of the definition of the 
words “holding 1 * and “tenant** in the Tenancy 
Act, therefore, leads to the conclusion that land 
in the possession of the co-sharer is not a holding 
and that the co-sharer is not a tenant in respect 
of it. The true position appears to be as stated 
by the Privy Council in the case, namely, that 
on a purchase of an occupancy holding by a oo. 
Bharer, the purchase must be regarded as being 


Patna 117 

for the benefit of all the co sharers. But for sub- 
s. (2), sub s. (l) would apply and the land would 
then be held by the entire body of co-sharers as 
proprietors and not as tenants. The effect of 
sub-s. (2) is to give statutory recognition to the 
other proposition laid down by their Lordships, 
namely, that the purchasing co-sharer is entitled 
to retain possession of the land which he has 
purchased on payment to his co-proprietors of 
their shares of what is payable for exclusive use 
of the land. And, as held in Bambahadur Lai 
v. Mt. Gungra Kuer , 7 P. L. T. 87: (A. I. R. (12) 
1925 Pat 647), this right exists only so long as 
the purchaser remains a cosharer. On partition 
he ceases to be a cosbarer and his right to pos¬ 
session as against the person to whom the land 
is allotted on partition also ceases. The obser¬ 
vation of Kulwant Sahay J. to the contrary in 
the case last mentioned must be attributed to 
the fact that he was bound by the decisions in 
Babu Ram Prasad v. Gopal Ghand , 2 P. L. T. 
163: (a.I R. (8) 1921 pat. 341), Jhapsi Sao v. Bibi 
Aliman , 5 Pat. 281 : (a. i. R. (13) 1926 pat. 263) 
and Basudeo Narain v. Radha Kishan , 3 P. L. T. 
22: (A. T. R. (9) 1922 pat. 62). 

[8] In view of the provisions of 8. 26N of the 
Act it makes no difference whether the land in 
question constitutes a transferable or non-trans- 
ferable holding provided the purchase was, as 
in this case, prior to 1st January 1923. 

[9] I would answer both questions referred 
to us in the negative, but a3 my learned brothers 
take the contrary view the Court’s answer will 
be in the affirmative. 

[ 10 ] Meredith J.—The questions which have 

been referred to this Full Bench are: 

1. Do the provisions of S. 22 (2), Bihar Tenancy 
Act as amended in 1907 entitle a cosharer landlord,* 
who has purchased a Don-transferable or a transfer¬ 
able occupancy holding between the years 1907 and 
1923, to retain it in bis possession as bis purchased 
land on a partition takiDg place between him and hiB 
cosharers? 

2. Were the cases of Jhapsi Sao , 5 Pat. 281: (A.I.R. 
(13) 1926 Pat. 263), Babu Bam Prasad , 2 P. L. T. 163: 
(A. I. R. (8) 1921 Pat. 341) and Basudeo Narain , 3 
P. L. T. 22: (A.I.R. (9) 1922 Pat. 62), correctly decided 
assuming that the acquisitions of the occupancy hold¬ 
ing were made after 1907 in those cases ? 

Ill] Section 22 (2) as amended in 1907 runs 
as follows: 

“If the occupancy right in land is transferred to a 
person jointly interested in the land as proprietor or 
permanent tenure holder, he shall be entitled to hold 
the land subject to tbe payment to bis co-proprietors or 
joint permanent tenure-holders of tbe 3hares of the 
rent which may be from time to time payable to them; 
and, if such transferee sub-lets the land to a tbird per¬ 
son, such third person shall be deemed to be a tenure- 
holder or a raiyat , as the case may be, in respect of 
the land.” 

[ 12 ] The answer to the first and main ques¬ 
tion referred to us depends upon the status of 
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Ihe purchasing co-proprietor and the nature of 
hi3 rights, since the effect of a partition is not 
to create or extinguish rights, but to distribute 
them. Unfortunately it is on just this point that 
the provision is silent and incomplete. To 
quote the learned author of S. C. Sen’s Bengal 
Tenancy Act: 

the alterations made in this sub-section have'creat¬ 
ed a great anomaly; for it is net laid down anywhere 
as to what will be the status of a cosharer (to whom 
an occupancy holding is transferred) in relation to the 
other cosharers.” 

[13] The question, I think, reduces itself to 
this. Does the purchaser get by his purchase a 
tenancy right of some anomalous kind, a 3 ha 3 
been held in many case3, or is the purchase 
merely an acquisition to the bakasht of the 
estate ? In 1943, in Anand Prasad Singh v. 
Medni Prasad Singh , 23 Pat. 291: (a. i. r. (3i) 
1944 pat. 313), T stated the view on the question 
which I then held. I have tried, however, in 
again considering the matter and the arguments 
addressed to us to keep an open mind, not always 
an easy thing to do. Whether I have succeeded 
in doing so or not, I have arrived at the same 
conclusion as I did then. I summed up my 
opinion in that case in these words: 

‘Mbe legal position seems to me to be that pending 
acceptance or rejection by the co-owners of the right 
to contribute and share in the benefit, the purchasing 
co-owner is merely holding the land in trust for all the 
owners, and during that period it may be that he is 
not a tenant. To that extent the decision of the Full 
Bench is, I think, correct. I agree that, having regard 
to the pre-1907 provisions of S. 22 and the general law 
as stated by the Privy Council in the Midnapur 
Zamindari case, 51 C. 631 : (A. I. R. (11) 1924 P. C. 
144), a co-proprietor pu r cbasing before 1907 did not 
thereby become a tenant of his co-proprietors. On the 
contrary, his purchase gave him merely an equitable 
lien on the land. But,-in ray opinion, upon his recog¬ 
nition as a tenant by his co-proprietors either express¬ 
ly or by necessary implication or upon his taking a 
fresh settlement from them, a new tenancy is created. 

I can find nothing at all either in the Act or in the 
general law or in the Privy Council decision referred 
to, inconsistent with this view. The nature of the 
tenancy, like the tenancy created immediately on pur¬ 
chase under tho new section, may be anomalous. Its 
bolder may not be exactly a tenure-holder or exactly a 
raiyat. But the anomaly is the creation of the statute. 
Upon the point of recognition it must not be forgotten 
that in this country a tenancy is undoubtedly created 
by use, occupation and recognition. If a man cultivates 
the zamindar's land3 and the zamindar lets him, 
there is an implied contract between them, creating 
the relationship of landlord and tenant: Nttyananda 
Ghose v. Kissen Kishore, (1S64) W. R. Act 10 Rul. 82, 
quoted with approval in Azim Sirdar v. Ham Lai, 25 
Cal. 324. This has been consistently followed by the 
Courts. Upon the question of proof of title by evidence 
of recognition the decision of the Privy Council in 
Chandra Churdeo v. Laldliari Prasad Singh, 14 
P. L. T. 57 : (A. I. R. (19) 1932 P. C. 264), may also 
usefully be referred to”. 

[14] These observations were mainly made 
in regard to the pre.1907 provisions of 8. 22 , But 


one thing, I think, is certain. Whether or not 
the 1907 amendment strengthened the position 
of the purchaser, at least it did not weaken it 
except in so far as it made it clear that the 
status of the purchaser was not that of a raiyat . 
Writing now I feel that perhaps I expressed my¬ 
self ever emphatically or even dogmatically; 
nevertheless I am of opinion that what I said 
then wag substantially correct. 

[15] As s. 22 ( 2 ) does not define the status of 
the purchaser, we have to look to the general 
law, and try and interpret the provisions in the 
light thereof. In this connection the relevant 
law will clearly be that of merger and that re¬ 
garding the rights inter se of tenants in common 
and joint tenants. In examining the question, 
therefore, I propose to consider first the law of 
merger, and second the law relating to co-tenants. 
After that I shall consider the section in its his¬ 
torical aspect and the circumstances leading to 
the 1907 modification. Lastly, I shall consider 
the relevant rulings. 

[16] I think it can be laid down with some 
confidence that under the general law no merger 
will take place. The preponderance of opinion 
is unquestionably that, apart from statute, there 
is no law of merger in the mufassal in India. As 
far back as 1868 in Womesli Chunder v. Raj 
Narayan Roy, 10 w. R. 15, Sir Barnes Peacock 
C. J. said : 

“My own impression ia that the doctrine of merger 
doss not apply to lands in the Mofussal (sic) in this 
country.” 

Jackson J. said in the same case: 

“I most fully concur in all that has fallan from the 
Chief Justice in respect of the doctrine of merger. I am 
not aware of any solid foundation for the opinion that 
that doctrine is any part of our mofassal law.” 

[17] Conceding that there may be some doubt 
upon this point, it is at least clear that, if any 
law of merger is applicable, it is upon the prin¬ 
ciple laid down by the Privy Council in Robert 
Watson v. Ram Chand , 17 1 . A. llo : (18 cal. 

10 (p. c.), that where no specific rule exists, the 
Courts are to act under the Bengal Regulations 
according to “justice, equity and good cons¬ 
cience.” Therefore, it will not be the English 
Common law of merger irrespective of intention, 
but the equitable doctrine that merger depends 
upon intention, and in the absence of evidence 
of intention upon benefit. Markby J. in Rushton 
v. Atkinson , 11 W. R. 485 said : 

“Upon the question of merger, wbat the Judge would 
have to do, assuming the English law to be applicable, 
would have been not to apply the dry rule of English 
Common law, but the rule as modified by all the equi¬ 
ties which an English Court of Chancery would import 
into the consideration of the case.” 

[18] I do not intend to refer to the large 
number of decisions cited before us on the ques¬ 
tion of merger in India. It will he enough to 
cite one Privy Council decision in support 0 
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vyhafc I have just stated. It is Dulliin Lacchan- 
bati Kumari v. Bodh Nath Tewari , 26 C. W. N. 
666: (A. I. R. (9) 1922 P. C. 94). Their Lordships 
queried whether prior to the Transfer of Pro¬ 
perty Act there was a law of merger applicable 
in the mufassal, and went on to say : 

“But, if the doctrine of merger is appealed to, that 
doctrine must be taken as it stands. Merger is not a 
thing which occurs ipso jure upon the acquisition of 
what, for the sake of a just generalisation, may be called 
the superior with the inferior right. There may be many 
reasons—conveyancing reasons, reasons arising out 
of the object of the acquisition of the one right being 
merely for a temporary purpose, family reasons and 
others — in the course of which the expediency of 
avoiding the coalescence of interest and.preserving the 
separation of title may be apparent. In short, the ques¬ 
tion to be settled in the application of the doctrine is, 
was such a coalescence of right meant to be accompli¬ 
shed as to extinguish that separation of title which the 
records contain ?** 

[19] I will quote also one English case, Ingle 
v. Vaughan Jenkins , (1900) 2 ch. 363 : (69 L. J. 
ch. 618). Therein it was laid down that: 

“The principle applicable to the merger of charges in 
equity applies also io the merger of leases. The Court is 
guided by the intention; and, in the absence of express 
intention, either in the instrument or by parol, the Court 
looks to the benefit of the person in whom the two esta¬ 
tes become vested.” 

[20] The rule of merger in India in regard 
to non-agricaltural leases is laid down in S. Ill 
(d), T. P. Act. It has no application to the mat¬ 
ter before us, but, if it had, there would be no 
merger thereunder since the provision is that a 
lease of immoveable property determines in 
case the interests of the lessee and the lessor in 
the whole of the property become vested at the 
same time in one person in the same right. 

[21] It should now, I think, he apparent that 
when a cosharer landlord purchases a raiyati 
lease or interest in his own name for his own 
benefit, there will be no merger under the gene¬ 
ral law for the conditions necessary to apply the 
rule of merger do not exist. The entire interests 
do not coalesce in the same hands and in the 
same right (unless the purchase can be regarded 
as a purchase of all the cosharers—a point with 
which I shall deal later). There is patently in 
these cases no merger when the purchaser intends 
to maintain his separate interest, or it is to his 
benefit that there should not be merger. If, there¬ 
fore, merger takes place, it i 3 only by reason of 
and to the extent created by the provisions 
enacted in 8. 22 itself. 

[22] Nor is any difficulty created by the fact 
that if there is no merger the same person will 
unite in himself the status of landlord and te¬ 
nant ; for that is a position which is well recog¬ 
nised, and frequently found, where co-tenants are 
concerned. If there are three co-sharers, two 
may lease their shares to the third, and the posi¬ 
tion of the third will then be proprietor as 


regards one-third and lessee as regards the re¬ 
maining two-thirds. Similarly, if one co-sharer 
takes a transfer of a leasehold interest under 
the three, if merger does not take place, he will 
become the lessee to the extent of two-thirds 
under his co-sharers. 

[23] Upon this point in Anand Prasad Singh 
v. Medni Prasad Singh , 23 Pat. 291 : (A. I. R. 
(31) 1944 Pat. 313), I quoted Freeman on Co- 
Tenanoy. At p. 233 para. 156, be says : 

“The piwehase made by a co-tenant of an outstand¬ 
ing title or incumbrance is not void, nor doe3 the in¬ 
terest so aoquired by him, or any part of it, by operation 
of law, vest in his co-tenants. They may not wish to 
share in the benefits of his purchase ; for, in their 
judgment, the title purchased by him may not be para¬ 
mount to that before held in common. The law gives 
them a privilege which they may assert. This privilege 
consists in the right to obtain a conveyance of the title 
bought in, upon their prayiug their share of the price 
at which it was bought. The privilege may be waived 
by an express refusal to reimburse the cc-tenant for his 
outlay, or by such a course of action as necessarily 
implies suoh a refusal. The right of a co-tenant to share 
in the benefit of a purchase of a an outstanding claim, 
is always dependent on his having, within a reasonable 
time, elected to bear his portion of the expense neces¬ 
sarily incurred in the acquisition of the claim.” 

[24] And again afc p. 242, Para. 164, he says : 

“The co-tenants are at liberty to contract with one 
another, in relation to all matters, including the subject- 
matter of the tenancy. One may lease his moiety to 
the other; and upon such leasing, the parties bear to 
each other the relations, are subject to the obligations, 
and entitled to the rights of landlord and tenant.” 

[25] Similarly, in Fawcett’s Landlord and 
Tenant. Edn. 3, p. 63, we find in regard to joint 
tenants : 

“He (one joint tenant) may consequently lease his 
share either to another joint tenant, so as to create the 
relationship of landlord and tenant between them, 
with a right to distrain in respect of rent in arrear, or 
to a stranger.” 

[26] And, in regard to tenants in common, 
he eays on the same page : 

“One tenant in common may demise his share to 
another .... A demise by all the tenants in common, 
though joint in its terms, operates as a separate demise 
by each of his own undivided share, and a confirma¬ 
tion by each of the demise of his companions’ shares; 
and it is the same as to a joint lease by coparceners.” 

[27] With regard to the position in India, I 
quote from “the Law of Landlord and Tenant in 
Bengal and Bihar” by Ranjit binha (Calcutta: 
R. Cambray and Company). The learned author 
says, at p. 87 : 

“No doubt a co3barer occupying a portion of an 
estate larger than his own share in the estate entitles 
him to hold (sic) may do so by arrangement with his 
co-proprietors by renting the excess lands, and again 
it is easy to imagine a case where the property in a 
village might be divided amoDgst a very great number 
of share-holders, and one share-holder or a few share¬ 
holders might cultivate the whole at an agreed rent or 
rents. In such cases the cultivating share-holders 
might be treated as having a double character, and 
might be sued for the rent agreed by them to bo paid to 
the other share-holders lor the occupation of the land.” 
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The author refers to Gowper v. Fletcher , (1865) 

34 L. J. Q. B. 167 : (13 W. R. 739) where, he says: 
“it was held upon the authority of Lord Coke that 
joint tenants of land may agree to the creation of the 
relationsb'.p of landlord and tenant between them¬ 
selves, and the possession held by one under such an 
agreement involves all the incidents of an ordinary 
teuanc) by him to the others as joint landlords.” 

[28] Gowper v. Fletcher , ((1865) 34 L. J. Q. B. 
187 : 13 w. R. 739) was decided in 1865. The 
plaintiff and two defendants were co-executors 
under a will, and were also joint tenants of the 
property, and as Blackburn J. put it, the plain, 
tiff wrotG to the executors, “who, to speak lite¬ 
rally, were himself and the defendants,” and 
offered to take a lease of a timber-yard and 
offices, and then the three executors including 
himself made an agreement for a lease. Black¬ 
burn J. said : 

“I think it is clear that the parties were agreeing 
for a lease, and that we ought to give effect to it in this 
way, that the two defendants who were seised of two- 
thirds of the land, agreed to let to the plaintiff those 
two-thirds, and allowed him to have the exclusive pos¬ 
session of the remaining third, which was in him.” 

[29] I havo already referred to Ingle v. Vau¬ 
ghan Jenkins , (1900) 2 Ch. 368;(69 L. J ch. 618 ). 
Farwell J. said : 

“In the first place, there was merely an agreement to 
grant a lease, and I know of no case in which such an 
agreement, which is specifically enforceable in equity, 
baa been held to be merged or extinguished because 
the person entitled to the lease subsequently happened 
to fill the position of a lessor. For example, if a testator 
having agreed to grant a lease to J. S. . . devises the 
property to J. S for life with remainders over, J. S. 
can still enforce the agreement against the estate, 
although if he is the person in whom the power of 
leasing is vested he would have to grant the lease to 
himself.” 

[29a] Another case that may be mentioned is 
Napier v. Williams, (1911) l ch. 361 : (80 L j. 
Ch. 298). 0. R., a trustee and his co-trustee 3 
executed a lease in favour of himself with certain 
covenants. It was held that the lease was not 
void in law though the covenants by one person 
with himself and others were void. 

[30] After all this, it is perhaps unnecessary 
to draw attention to the fact- that the principle 
in question is recognised in S. 22 itself in the 
Explanation to sub-s. (3) which runs : 

“A person having a right to hold the lands of an 
occupancy holding as a raiyat does not lose it by subse¬ 
quently holding the land as a temporary tenure- 
holder or farmer of rents \ .” 

This, be it noted, is inserted not as a positive 
legislation, but as an explanation. 

f (The above occurs in the certified copy. The cor¬ 
rect wording of the explanation to sub-s. (3) as amen¬ 
ded by the Beng. Act I.of 1907, runs as follows : 

“ Explanation .— A person having a right of occupancy 
in land does not lose it by subsequently beeoming 
ointly interested in the land as proprietor or perman¬ 
ent tenure-holder, or by subsequently holding the 
land in ijara or farm.”— Ed.) 


[3i] It is not, however, enough to consider tho 
position with regard to merger. The question of 
merger is one thing, and the question of tho 
rights inter se as between co.sharers is another. 
If the purchase by one co-sharer is to be regard¬ 
ed as a purchase by all, then, generally speak¬ 
ing, the conditions for merger will be satisfied, 
and, in any event, merger will take place under 
the provisions of s. 22 (l) which definitely pro¬ 
vide for it. The purchaser is to hold the land not 
as a raiyat but as a proprietor or permanent 
tenure-holder, as the case may be. Now, there is 
a recognised principle that a co-tenant, who 
purchases an outstanding title, will be held to 
have purchased for the benefit of all the co-ten¬ 
ants. This has been stated by the Privy Council 
in Midnapur Zamindary Go. v. Naresh Nara - 
yan Roy, 61 Cal. 631 : (a. I. R. (n) 1924 P. C> 
144), Their Lordships said : 

“Even if the Midnapur Company purchased any jote- 
rights in lands held in common by the co-sharers, 
such a purchase would in law be held to have been a 
purchase for the benefit of all the co-sharers, and the 
jote right so purchased would by the purchase be ex¬ 
tinguished.” 

[32] That, however, is not the whole position. 

If it were, there would have been no need to- 
enact S. 22 (2) separately from s. 22 0), /or the 
cases would have been the same. The statement 
just made seems to me to indicate the position 
where the cosharers have opted to participate in 
the purchase and the rights thereunder by con¬ 
tributing their share of the money expended. The 
complete position is, I think, as stated by Free¬ 
man, p. 232, Para. 154 : 

‘ The purchase, is, notwithstanding his designs to 
the contrary, for the common benefit of all the co- 
tenants. The legal title acquired by him is held 
in trust for the others, if they choose, within a 
reasonable time, to claim the benefit of the purchase, 
by contributing, or offering to contribute, their pro¬ 
portion of the purchase money.” 

I have already referred to Freeman’s statement 
at p. 233, para. 156: 

“The purchase made by a co-tenant of an outstand¬ 
ing title or incumbrance is not void, nor does the 
interest so acquired by him or any part of it, by opera¬ 
tion of law, vest in bis co-tenants. They may not wish 
to share in the benefits of his purchase; for, in their 
judgment the title purchased by him may not be para¬ 
mount to that before held in common. The law gives 
them a privilege which they may assert. This privilege 
consists in the right to obtain a conveyance of the 
title bought in, upon their paying their share of the 
price at which it was bought. The privilege may be 
waived by an express refusal to reimburse the co-tenant 
for his outlay, or by such a course of action as neces¬ 
sarily implies such a refusal. The right of a co-tenant 
to share in the benefit of a purchase of an outstanding 
claim is always dependent on his having, within a rea¬ 
sonable time, elected to bear his portion of the expense 
necessarily Incurred in the acquisition of the claim.” 

[33] At page 349, para. 263, Freeman says: 

“If an outstanding paramount title be purchased by 
one co-tenant, and the others fail or refuse to pay their 
share of the purchase price, the purchaser may iDdem- 
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nify himself by asserting the paramount title which 
he has so accquired ” 

[34] Aa for Patna cases, in Gopi Singh v. 
Jagdeo Singh , 8 P. L. T. 69 : (A. I. R. (14) 1927 
pat. 172), Dawson-Miller, C. J. and Foster J. 
held that even under the old tenancy law pre¬ 
vailing before 1885 the doctrine of merger had 
no application to the case of a co-sharer pro¬ 
prietor purchasing raiyati jote lands, and in 
Parmeshwar Singh v. Sureba Kuer t 88 I. O. 
495 : (A. I. R. (12) 1925 pat. 530), Dawson Miller 
C. J. and Macpherson J. held that where a co¬ 
sharer landlord purchases the interest of a 
tenant, then, unless the purchase is made on 
behalf of all the co-sharers, the interests of the 
lessor and the lessee do not become merged in 
the purchaser. This was a case of a purchase 
prior to either the Transfer of Property Act, 
1882, or the Bengal Tenancy Act, 1885, and Daw¬ 
son Miller C. J. said : 

“The law of merger ag it then existed with regard 
to the interests of landlords and tenants was not the 
same as exists at the present day under the provisions 
of the Bengal Tenancy Act. Whether it was the same 
as was enacted in the Transfer of Property Act is not 
a matter which we need discuss, for even assuming 
that the law laid down in S. Ill (d), Transfer of Pro¬ 
perty Act was the same as that which previously 
existed, that section only applies to a case where the 
interests of the lessee and of the lessor in the whole 
of the property become vested at the same time in one 
person in the 6ame right.” 

In the case before him Balgobind, the pur¬ 
chaser, was not the proprietor of the whole 
property. He merely had a one anna share in it, 
and the evidence was clear that he pm rc h a3e d 
for himself and not on behalf of his co-proprie¬ 
tors. On this point see also Imamuddin v. Mohd . 
Rashidul Haq } 4 P. L. J. 640 : (a. I. R. (6) 1919 
Pat. 398). The co-proprietors may leave one of 
their member as a tenant under them provided 
he is inducted as such. 

[35] The true position, therefore, so far as 
the general law is concerned, seems to be that 
it will depend upon the attitude of the co¬ 
sharers whether merger does or does not take 
place. They may not want to share in the 
purchase, and they need not. But if they do 
not, the consequence will be that there will 
be no merger, and the title bought in may be 
asserted against them upon partition. But, if 
they do wish to participate, the purchaser can¬ 
not prevent them. If they offer to pay their 
share, he cannot assert the title to prevent 
merger, since the purchase will fce regarded as a 
purchase for all. He can continue to hold the 
land, but it will be as a co-sharer, and not as a 
tenant. This will be on the principle that 

“where laud in India Is settled and held in common, 
each co-sharer is entitled, subjeot to payiDg compen¬ 
sation to the other oo-aharers, to cultivate any part of 
it not being cultivated by them. The other co-sharers 
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are not thereby ousted; their remedy, if they object, is> 
to obtain a partition. No co-sharer can obtain or create 
in tenants a jote right or any right of permanent 
occupancy against the other co-sharers” (Priy Council 
in Midnapur Zamindari Co, v. Naresh Narayan- 
Roy t 51 Cal. 631: (A. I. R. (11) 1924 P. C. 144). 

[36] The remedy of any co sharer, who is 
dissatisfied, is by suing for partition, and upon, 
the partition all the equities will be adjusted. 
If the purchasing co-sharer has refused contri¬ 
butions to the purchase price, he wiil no longer 
be able to assert any title to the purchased 
lands. The lands will be partitioned as bakasht 
of the estate, though his right to contribution 
may be adjusted against bis liability to pay 
compensation for use and occupation. On the 
other hanl, if the co-sbarers have refused to 
contribute, either expressly or by necessary im¬ 
plication, the purchaser at the partition will 
be able to assert his purchased title and insiBb 
upon retaining the land. The refusal to parti¬ 
cipate in the purchase will amount to a recog¬ 
nition by the co-sharers of the purchaser as 
their tenant. Even without partition, once the 
co-sbarers have recognised the purchaser as a 
tenant rather than contribute, they will be able 
to sue him for their share of the rent. 

[37] An interesting case where the rights of 
co-tenants were considered is Leigh v. Dickeson , 
(1885) 15 Q. B. D. 60: (64 L. J. Q. B. 18). The 
defendant, one of the tenants in common, had 
possession of the whole of a house by virtue of 
a lease from his co-tenant in common. It wa3 
held that the defendant must be considered as 
holding exclusive possession upon the terms of 
the lease, and having continued in occupation 
after the expiration of the lease he was liable 
for rent at the same rate as was reserved by 
the lease. But having expended money on - 
repairs of the house, he was held to have no 
right of counter-claim against his co-tenant for 
contribution. Brett M. R. said : 

“Sometimes money has been expended for the bene¬ 
fit of another person under such circumstances that an 
option is allowed to him to «adopt or decline the 
benefit: in this case, if he exercises his option to adopt 
the benefit, he will be liable to repay the money ex¬ 
pended ; but if he declines the benefit he will not be 
liable. But sometimes the money is expended for the 
benefit of another person under such circumstances, that 
he cannot help accepting the benefit, in fact that the is 
bound to accept it: in this ca9e be has no opportunity of« 
exercising any option, aod ho will be under no liability.” 

The case was held to fall under the latter cate¬ 
gory. But it was pointed out that there was a 
remedy by way of partition, for, in a suit for 
partition in the Chancery Division expenditure 
between tenants in common would be taken into 
account. Cotton L. J. said: v 

“There is, therefore, a mode by which money expen¬ 
ded by one tenant in common for repairs can bo recove¬ 
red, but the procedure is confined to suits for partition. 
Tenancy in common is an inconvenient kind of tenure; 
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out li tenants in common disagree, there is always a 
remedy by a suit for a partition, and in this oase it is 
the only remedy.” 

I cite there observations to show that when parti, 
don does take place there is nothing to prevent 
ihe equities between the cosharers being fully 
adjusted. If one tenant in common has purcha¬ 
sed a holding at a heavy cost and has perhaps 
spent further large sums in improving it in the 
course of years, it would be highly inequitable 
that the holding should be assigned to different 
cosharers as lakasht upon partition without pro- 
viding for compensation in the general distribu¬ 
tion. But there is no reason why that should 
take place, and, in the circumstances, it would 
doubtless he held that there were good and suffi¬ 
cient reasons for assigning the purchased property 
to the share of the purchaser. 

[38] Now let us consider how the law is to be 
treated as modified by the provisions of s. 22 . 
Section 22 (2), as originally enacted in 18S5, ran 
as follows: 

“If the occupancy right in land is transferred to a 
person jointly interested in the land as proprietor or 
permanent tenure-holder it shall cease to exist; but 
nothing in this sub-section shall prejudicially affect 
the rights of any third person.” 

Section 22 (l) was to the same effect: 

"When the immediate landlord of an occupancy 
bolding i3 a proprietor or a permanent tenure-holder 
and the entire interests cf the landlord and the raiyat 
in the holding become united in the same person by 
transfer, succession or otherwise, the occupancy right 
ahall cease to exist, but nothing in this eub-section shall 
prejudicially affect the“rights of any third person.” 

This section was enacted to prevent or discour¬ 
age the acquisition of occupancy rights by land- 
lords. But it was not fully effective because in 
1896 a Full Bench of five Judges of the Calcutta 
High Court held that the effect of the purchase 
by one co-owner of land of the occupancy right 
is not that the holding ceases to exist hut only 
the occupancy right which i3 an incident of the 
holding ( Jawadul Ilaq v. Bam Das Saha, 2*1 
Gal. 143: (l c. W. N. 1G6)) and in 1905 this deci¬ 
sion was affirmed by another Full Bench of five 
Judges by a majority of four to one, Rampini J., 
dissenting ( Ram Mohan Pal v. Sheikh Kachu , 
32 cal. 386: (1 C. L. J. 1 FB).) 

[39] The effect of these decisions wa3 that the 
purchaser was regarded in some cases as a non- 
occupancy raiyat. He could, consequently, again 
acquire rights of occupancy, and, worse still, if 
he sub.let, his lessee would merely be an under- 
raiyat with no permanent rights. To prevent 
this the amendments of 1907 were made, and as 
this was about the time of the partition of Bengal, 
amendments were separately made in Bengal 
and in Eastern Bengal and Assam. The differ¬ 
ence in the two is, to my mind, highly significant. 
In Eastern Bengal the amended provisions were 
as follows: 


“22, (1) When the immediate landlord of an oocu- 
pancy holding is a proprietor or permanent tenure-hol¬ 
der, and the entire interests of the landlord and the 
raiyat , in the holding become united in the same per¬ 
son, such person shall have no right to hold the land as 
a raiyat but shall hold it as a proprietor or permanent 
tenure-holder (as the case may be); but nothing in this 
sub-section shall prejudicially affect the rights of any 
third person. 

(2) If the occupancy right in land is transferred to a 
person jointly interested in the land as proprietor or 
permanent tenure-holder, such person shall have no 
right to bold the land as a raiyat, but shall hold it as 
a proprietor or permanent tenure-holder, as the case 
may be, and shall pay to his cosharers a fair and equit¬ 
able sum for the use and occupation of the same.” 

[40] The Bengal amended provisions were: 

"22, (1) When the immediate landlord of an occu¬ 
pancy holding is a proprietor or permanent tenure-hol¬ 
der, and the entire interests of the landlord and the 
raiyat in the holding become united in the same person 
by transfer, succession or otherwise, such person shall 
have no right to hold the land as a tenant, but shall 
hold it as a proprietor or permanent tenure-holder (as 
the case may he); but nothing in this sub-section shall 
prejudioially affect the rights of any third person. 

(2) If the ocoupancy right in land is transferred to a 
person jointly interested in tho land as proprietor or 
permanent tenure-holder, he shall be entitled to hold 
the land subject to the payment to his co-proprietora or 
joint permanent tenure-holders of the shares of the rent 
which may be from time to time payable to them; and 
if such transferee sub-lets the land to a third person, 
such third person shall be deemed to be a tenure-holder 
or a raiyat , a3 the case may be, in respect of the land. 

Illustration : A, a coaharer landlord, purchases an 
occupancy holding of a raiyat , X. A is entitled hi nisei/ 
to hold the land on payment to his oosharera of the 
shares of the rent payable to them in respect of the 
holding. A sub-lets the land to Y, who takea it for the 
purpose of establishing tenants on it; Y becomes a 
tenure-holder in respect of the land. Or A sub-lets it to 
Z , who takes it for the purpose of cultivating it him3elf, 

Z becomes a raiyat , in respect of the land.” 

[41] As regards subs. (l), there is only slight 
difference between the two. In Eastern Bengal 
it was stated that such person could have no 
right to hold the land as a raiyat , whereas in 
Bengal the words used were “as a tenant”, 
making it even clearer that it was intended that 
there should be merger and no tenancy, as was 
indeed clear, in any event, from the expression 
“but shall hold it as a proprietor or a permanent 
tenure-holder, as the case may be”. 

[42] Now consider sub s. (2). If it was inten¬ 
ded that here also there should be no tenancy, 
but that the purchaser should hold as a cosharer, 
there would have been nothing easier than to 
say so, and the Legislature would have surely 
said so in view of the fact that it had said so 
expressly in sub-s. (1). Moreover, in Eastern 
Bengal the Legislature did say so. In sub-s. (2), 
also Eastern Bengal provided that the purchaser 
would hold the land as proprietor or permanent 
tenure-holder, as the case may be; that is to say, 
as a cosharer. When there was no such provision 
in the Bengal enactment, the omission must 
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have^been deliberate. The use of the word “rent” 
instead of “compensation” must also have been 
deliberate; for in Eastern Bengal the wording was 

‘“and shall pay to his cosharera a fair and equitable sum 
for the use and occupation of the same”. 

But in Bengal the wording was 

“subject to the payment to his co-proprietors or joint 
permanent tenure-holders of the shares of the rent 
which may be from time to time payable to them.” 

In these circumstances the omission to provide 
that the land would be held as a cosharer, and 
the use of the word “rent” as opposed to the 
words used in Eastern Bengal can, in my 
opinion, only mean that it was deliberately 
intended to provide that the purchaser should 
hold as a tenant of some sort under his cosharers. 
The object of the amendment was to ensure that 
the purchaser could not acquire the status of an 
occupancy raiyat so as to make ins own sub- 
lessees under - raiy at s. But it seems to be evident, 
having regard to the wording employed as 
opposed to the wording in Eastern Bengal, that 
it was intended at the same time to secure to the 
purchaser the benefit of his purchase in some 
sort of tenancy rights while preventing the 
reduction of the actual cultivators to the status 
of under-raiyats. It was intended, in my opinion, 
that the lands by the purchase should not* be¬ 
come hakasht . 

[43] That this view is correct is, I think, 
placed beyond doubt by a reference to the notes 
on clauses of the Bengal Tenancy Amendment 
Bill, 1906, and the report of the Select Com¬ 
mittee. In this report it is stated: 

‘‘The amendments made by them in the section will 
give effect to the intention of the framers of the Act by 
providing that where a sole landlord aoquires an occu¬ 
pancy holding of his raiyat, the interests of such land¬ 
lord and tenant merge into a landlord’s interest; and 
that where one of the several cosharer landlords or 
joint tenure-holders acquires an occupancy right of a 
tenant of all the cosharers or joint tenure-holders, such 
landlord cannot thereby acquire an occupancy right or 
by sub-letting bar the acquisition of raiyati rights by 
the sub-lessees. At the same time under the section, as 
modified by us, the landlord will not be prevented from 
cultivating the land himself, though the holding will 
not become proprietor's private land." 

The italics are mine, and I wish to emphasise 
the statement “the holding will not become pro¬ 
prietor’s private land” because I can place only 
one interpretation on it, namely, that it was 
intended that the land by the purchase should 
not become bakasht of the proprietors, but should 
remain tenanted land. The words used also show 
beyond doubt that the intention was to provide 
for merger in sub-s. (l) but to prevent it in sub¬ 
section (2). 

[44] Commenting on this amendment, Mr. 
S. C. Son in his Bengal Tenancy Act says: 

“Is such cosharer purchaser a tenant? It seems to be 
so, for a tenant means a person who holds land under 
another person and is.Liable to pay rent for 


that land to that person (S. 3, cl. (3)). Now euch 
cosharer transferee according to sub-s. (2) of S. 22 holds 
land under his cosharer3 and is subject to the payment 
of rent to the latter. Accordingly, he must be a tenant 
under his cosharers.” 

[45] It is interesting to notice that in 1928 
there was a further amendment in Bengal, and 
this provided: 

“Nothing in this section shall prevent the acquisition 
by transfer, succession or in any other way whatsoever 
of the holding of an occupancy raiyat or share or por- 
tiefn thereof together with the occupancy rights therein 
by a person who is or who becomes jointly interested in 
the lands as a proprietor or a permanent tenure-holder: 

Provided that a coaharer landlord who purchases a 
holding of a raiyat at a sale in execution of a rent 
decree or of a certificate under this Act shall not hold 
the land comprised in such holding as a raiyat , but 
shall hold the land as a proprietor or tenure-holder, as 
the case may be, and shall pay to his cosharer a fair 
and equitable sum for the use and occupation of the 
same. The rent payable by the raiyat to the other co¬ 
sharer landlords at the time of the transfer shall be 
regarded as the fair and equitable sum until otherwise 
determined in accordance with the principles of this 
Act regulating the enhancement or reduction of the 
rents of occupancy raiyats 

[46] That is to say, Bengal has since provid¬ 
ed that a cosharer landlord can. acquire an 
occupancy right and set it up against his co- 
sharers except in the case where he Las purchas¬ 
ed at a sale in execution of a rent decree. 

[47] There is no word in S. 22 (2), as amend, 
ed in 1907 in Bengal, to suggest merger, 
while in sub-s. ( 1 ) merger was clearly provided 
for, and in sub-s. ( 2 ), as enacted in Eastern 
Bengal about the same time, merger was also 
clearly provided for. I hold, therefore, that the 
provision of law which we have to interpret not 
only does not modify the general law in favour 
of merger, but plainly suggests an intention to 
the contrary. It must be interpreted, in my view, 
as providing for the transfer by the purchase of 
a tenancy right, apart from an occupancy right, 
to the purchasing cosharer. Its effect upon the 
general law is to take away the right of the co- 
sharers to participate in the purchase, so that in 
effect there will be a tenancy immediately upon 
the purchase, and not only when the cosharers 
refuse to participate by contribution, or recognise 
the tenancy as was the case prior to 1907. 

[48] It is well settled that a cosharer in 
possession cannot create a ratyati interest by 
sub-letting. 

“No cosharer can as against hia cosharers obtain any 
jote right, rights of permanent occupancy in the lands 
held in common, nor can he create by letting the lands 
to cultivators as his tenants any right of occupanoy of 
the lands in them” (Privy Council in Midnapur Zamm- 
dary Go. v. Naresh Narayan Roy, 51 Cal. 631 : (A.I R. 
(11) 1924 P. C. 114).) 

But the cosharer purchaser under S. 22 (2) can 
do so. Surely it follows from this that he is not 
merely a cosharer proprietor in exclusive posses¬ 
sion of bakasht. The section expressly provides 
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that where he sub-lets his lessee shall be deem¬ 
ed to be a tenure-holder or a raiyat , as the case 
may be in respect of the land. Ho can, in other 
words, create a raiyati right by sub-letting. 
This, to mind, is only consistent with the exis. 
tence of some intermediate right, whatever it 
may he called, between the cosharer propreitors 
as a body and the sub-lessee. If that sub-lessee 
becomes a raiyat , he must be regarded as a 
raiyat of all the cosharers, otherwise the posi¬ 
tion would be hopelessly anomalous. He has never 
obtained a lease from all the cosharers, but only 
from the purchaser, and that, I think, is why the 
word “deemed’* is used, though, inconsistently 
enough, in the illustration the word is used "be¬ 
comes.” 

[49] I shall now deal with the rulings. The 
position is this, that in every single case, and 
there are many, wheie the position of the pur¬ 
chasing cosharer upon partition, under the pro¬ 
visions of S. 22 (2), as amended in 1S07, has been 
considered it has been held that his rights do not 
cease. There is not a single case to the contrary. 
In Balu Bam Prasad v. Gopal Chard, 2 P. L. 
T. 163: (A. 1 . B. (8) 1921 Pat. 341), Jwala Prasad, 
J. held that a co-proprietor acquiring an occupancy 
holding by purchase is entitled to retain posses, 
sion of it on payment of rent to his cosharers. 
The mere fact that the estate in which the hold¬ 
ing is situate is partitioned among the co-proprie¬ 
tors and the holding is allotted to some other 
co-proprietor would not entitle the latter to eject 
the co-proprietor who had purchased the hold¬ 
ing. The learned Judge says: 

“The section clearly empowers a co-proprietor to hold 
possession of the kashl land purchased by him. the only 
condition imposed upon him beiDg that he should pay 
rent therefor to his cceharers. There is no l'mit of 
time of his possession, nor is it controlled by any event, 
such as the partition of the estate. If his possession was 
to remain only for so loDg as the estate was not parti¬ 
tioned, it would have been clearly and unmistakably 
expressed by the Legislature.” 

He noticed that in the case of BabuEam Dheng 
v. Upendra Nath Kotey, 41 I. C. 922 : (a. 1 . R. 

(5) 1918 cal. 968), it was pointed out that the 
change in cl. ( 2 ) by the Amending Act of 1907 
did net seem to have altered the position as 
previously understood that a fractional landlord 
who gets a transfer of an occupancy holding still 
acquires from the raiyat some sort of tenancy 
or intermediate interest which prevents him 
from treating the under-raiyat as a trespasser. 

[50] In Nand Kishore Singh v. Mathura 
Sahu , 3 p. L. T. 13 : (a. I. R. (9) 1922 Pat. 193). 


purchased holding when it is, upon a subsequent 

Collectorate partition, allotted to the takhta o! 
another co-proprietor, 

[51] Again in Basudeo Narain v. Radha 
Kishan, 3 p. l. t. 22 . ( a.i.b. ( 9 ) 1922 pat. 62), Das 
and Adami JJ.laid down that when a cosbarer pur¬ 
chases the holding of an occupancy raiyat , and 
upon a Collectorate partition the holding is al¬ 
lotted to the takhta of another cosharer, the 
tenancy right continues, and the holding does 
not cease to exist. It is true that this case relat¬ 
ed to the section as it stood prior to 1907, but it 
is impossible to hold that the amendment of 
1907 detracted from the position of a coaharer 
purchaser except in preventing bis acquiring the 
status of a raiyat , and it has been held by the 
Calcutta High Court in Babu Ram Dheng v. 
Upendra Nath Koley , 44 I. c. 922: (a. 1 . R. (5) 
1918 Cal. 968), that the change made in S. 22 (2) 
by the Amending Act of 1907 has not altered 
the law as previously understood, in so far as 
the fractional landlord, who gets a transfer of an 
occupancy holding, still acquires from the 
raiyat some sort of tenancy or intermediate in¬ 
terest. 

[62] In Bam Bahadur v. Gungra Kuer , 7 P. L. 

T. 87: (a.i.r. (12) 1925 pat. 547), Ross and Kulwanfc 
Sahay JJ. said that the status of the cosharer 
purchaser under S. 22 ( 2 ) is a peculiar status 
which attaches to the cosharer as long as he re¬ 
mains a cosbarer. If he ceases to be a oosharer and 
his proprietary interest is lost, he has no right 
to retain possession of the land, and it would be 
passed on to the person who acquires the interest 
of that cosharer. In my view that is wrong. If I 
am right in the interpretation of the section, the 
interest is not dependent upon retaining the 
status of a cosharer, because it is an anomalous 
tenancy interest. However that may be, in this 
case the position of the purchaser upon partition 
was distinguished upon the ground that after 
partition the interest of the cosbarer did not 
cea3G. He continued to be a proprietor after the 
partition, and hence iUvas held that he is en¬ 
titled to retain possession. This reasoning, in my 
opinion, is again wrong, but the fact remains 
that the Bench apparently agreed with the deci- 
sions in Babu Ram Prasad v. Gopal Chand , 

2 p. L. T. 163 :(A. 1 . R. (8) 1921 Pat. 34i) and 
Nand Kishore Singh v. Mathura Sahu , 3 P. L. 

T. 13 : (A. I. R. (9) 1922 Pat-. 193). 

[53] In Japsi Sao v. Bibi Allman , 7 P. L. T. 

170 : (A. J. R. ( 13 ) 1926 Pat. 263), Das and 
Ross JJ. held that the allotment of certain lands 


Jwala Prasad A. C. J. and Das J. held that a by the revenue authorities as bakaslit lands does 
cosharei* landlord who purchases an occupancy not e 9 top the cosharer holding direct possession 
holding and becomes liable to pay proportionate of the said lands under S. 22 (2), Bihar Tenancy 


rent to the other cosharer3 under S. 22 (2), Act from continuing to keep them iD bis khas 
Bengal Tenancy Act, cannot be ejected from the occupation on payment of rent to the cosbarer 
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to whose taklita they have been allotted. Section 
22 (2), Bihar Tenancy Act, confers a privilege on 
the purchasing cosharer which is in derogation 
to the common law right of the other cosharers, 
and that privilege subsists and is not taken away 
by a partition amongst the cosharers and the 

-i allotment of the purchased land to the takhta of 
one of the other proprietors. Section 22 (2) im¬ 
poses a limitation upon the rights of the cosharers 
for the benefit of the purchasing cosharer, and 
there is no reason why this limitation should be 
removed by reason only of a partition taking 
place. With this decision I respectfully agree. 

[54] In Dhaneshwari Kuer v. Ghandradhari 
Singh, 17 P. L. T. 97: (A. I. R. (23) 1936 Pat. 317), 

Courtney-Terrell C. J. and Dhavle J. held that 
S. 22 (2), Bengal Tenancy Act entitle! a co-pro. 
prietor to hold the raiyati lands purchased by 
him subject to the payment of rent as mentioned 
in cl. (2) after he ha3 cease! to be a co-pro¬ 
prietor by reason of partition. It is only as long 
as there are others interested in the land as co- 
proprietors that it is necessary to deal specially 
with the purchasing co-sharer’s right to hold the 
land. The partition does not put an end to that 
right or make a present of it to the co-proprie¬ 
tors who purchased nothing. What is really 

* available for partition is not the land itself, but 
the rent that would have been paid for the land 
by the occupancy raiyat whose place is taken 
by the purchasing co-proprietor. With this deci¬ 
sion also I respectfully agree. 

[55] In Naga Rai v. Buchi Rai , 18 P. L. T. 
173, Courtney-Terrell C. J. and James J„ con¬ 
firmed in Letters Patent Appeal a decision of 
Wort J. in which he had held inter alia that the 
purchaser under s. 22 ( 2 ) was entitled to main¬ 
tain hi3 purchased rights after partition. 

[56] In Sukhdeo Pandey v. Rameshwar 
Prasad , A. i. R. (26) 1939 Pat. 622 : (185 I. c. 

657), Rowland J. sitting with Chatterji J., said : 

“Undoubtedly it is a correct proposition of law that 
when a cosharer proprietor acquires a holding of an 
occupancy raiyat , the holding does not cease to exist.** 

Bas'udeo Narain v Radha Kishan , 3 P. L. T. 
22 : (a. i. r. ( 9 ) 1922 pat. 62) was referred 
to, and not dissented from, but the learned 
Judge went on to say that the question 
before him was different. He had to consider 

* the position where the purchaser had parted by 
sale with his proprietary interest in the tauzi, 
and the question was whether the purchased 
right would pas3 to the purchaser along with the 
share in the tauzi. He followed Bam Bahadur 
Lai v. MU Gungra Kuer, 7 P. L. T. 87 : (a.i.R. 
(12) 1925 Pat. 547) and held that the status was 
a peculiar status which attached to a cosharer 
so long as he remained a cosharer, and on sale 
the interest would pas3 on to the person who 


acquired the interest of the cosharer. Here, in 
my opinion, he was wrong. If there are indepen¬ 
dent rights co-existing in the purchaser, there 
seems no reason in principle why upon the sale 
of one the other should pass with it. 

[57] I now turn to cases which do not directly 
decide what happens on partition, but neverthe¬ 
less have an indirect bearing upon the question. 
Miss G . B. Solano v. Maharaj Kuman Ume- 
shioari Kuer , 16 pat. 500 : (a. i. r. (24) 1937 
pat. 506) was a case where the cosharer purcha¬ 
ser had inducted certain tenants upon the pur¬ 
chased holding, and it was held that be was 
liable to pay to his co-sharer the share of the 
rent of the original occupancy holding, and not 
the rent payable in respect of the tenancies that 
might have been created by him. It was argued 
that the U3G of the words “which may be from 
to time payable to them” was an indication to 
the contrary, but Dhavle J., in his judgment 
thought that these words were intended to go 
not with the rent, but with the shares, and the 
reference was not to possible variations in the 
rent, but possible variations in the shares. It 
was also considered that the words might have 
been used because rent is always payable perio¬ 
dically. 

[58] I now come to two unreporfced cases, the 
first Second Appeal 124 of 1945, decided on 1st April 
1947, Suraj Palw. Ramgati, (reported in a.i.R. 
(35) 1948 Pat. 239). One co-sharer sued the purchas¬ 
ing co-sharer for rent- The purchaser had again 
settled the land. The defence was that the rent had 
been reduced by the Rent Reduction Officer, and 
he was liable to pay rent at that rate to the 
plaintiff for his proportionate share, and not at 
the original rate. It was held that the sub-lessee 
was not a necessary party, and Imam J. said 
that his impression of the section was that, no 
matter what the purchasing cosharer does by way 
of sub.letting the land to a third person vis-a- 
vis himself and his cosharers, his liability to pay 
the shares of rent to his oosharer3 remains un¬ 
affected, and the rent payable wa3 the share of 
the original rent. 

[591 The seoond case is Second Appeal 1865 of 
1945 decided by Manohar Lall and Ramaswami JJ. 
on 29th August 1947, J adupravamitra v. Rai 
Bato Behari , (reported in A. i. R. (35) 1948 
pat. 202 ). Here the cosharer purchasers, defen¬ 
dants 1 to 8, had settled portion of the land with 
defendants 10 and 11 . The claim was for produce 
rent. Defendants 10 and 11 urged that the plain¬ 
tiffs were not entitled to realise rents from them, 
and that they had already divided the produce 
with defendants 1 to 8. A money decree was 
given against defendants 1 to 8. It was argued 
that the phrase, “shall be deemed to be a raiyat ” 
ought to be construed as “shall be deemed to be 
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a raiyat vis a vis the purchasing proprietor, but 
not vis a vis the remaining proprietors." Rama- 
swami J. said that such a construction would be 
unreasonable and not in accordance with the 
policy and object of the statute, and this restric- 
tive meaning should not be given to the word 
raiyat.' The sub-lessee must be held to be a 

™ uja l undG1 ' the wi >ole body of landlords; but, 
though this was so, it was further held that 
defendants 10 and 11 having paid rent to defen. 
dants 1 to S could not be required to pay rent 

again to the plaintiffs. The purchasing cosharers 
were liable to pay the entire compensation to the 
plaintiffs. (The word "compensation" was used 
because of the decision of the Full Bench in Sunder 
Mult v. Lachmi Tewari, a. i. r. ( 27 ) 1940 Pat 
467: (19Pat. 893F. B.). Manohar Lall J., referred 
to the use of the word "deemed,” and be said: 

■1 must assume that the sub-lessee must be treated as 

1 he were a iaiyat t bat the other coshnrer landlord could 

”° t _ l? 0k b,m f .°, r paymect of rent. The sub-lessee 

e “ tl , re reDt t0 th0 cosharer who 
had settled the land with him, and could not be heard 

to say that the person who settled the land with him 

o?th°e Q rL a to C nly ^ “ “ titled 


[GO] Surya Mohan Thakur v. Arjun Bai , 
A. I. R. (35) 1948 Pat. 38 ; (1948 P. W. N. 22), 
was decided by Bennett and Beevor JJ. The 
plaintiff, a cosharer landlord, had purchased the 
holdings of defendants 1 and 2 in execution of 
decree for arrears of rent, and subsequently he 
Bettled part of the land with defendant 3 who 
thereby became a raiyat. This was the position 
when the Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act, 1933 
(Bihar Act lx [9] of 1938) came into forc 9 . 
Defendants l and 2 made an application under 
that Act for restoration of possession over the 
entire holding, and were given delivery of posses¬ 
sion. Defendant 3 objected. The order was 
revised, and the portion settled with defendants 
was excluded. The plaintiff then sued defen¬ 
dants 1 and 2 for the entire rent. Defendant 3 
intervened. The question wa3 raised whether the 
plaintiff was entitled to recover from defen¬ 
dants 1 and 2 the 16 annas of their rent or only 
a share proportionate to his landlord’s interest 
which was G annas and odd. It was held that 
defendant 3 had become a raiyat in tbe full sense 
with a separate bolding, and thereafter defen¬ 
dants 1 and 2 had nothing to do with his holding. 
"Wbat was restored to them would form a sepa¬ 
rate bolding. After restoration defendants 1 and 
2 became raiyats of that bolding. Tbe plaintiff 
W’as entitled to a decree for rent against defen¬ 
dants 1 and 2 for their restored lands, and he 
was entitled to 16 annas of that rent as sole 
landlord, the defendant not being liable to pay 
to his cosharers. The same principle was held to 


A. I. It 

a PPly in the case of a raiyat restored to posses. 

sion of his entire holding after restoration. It 

was decided that he should pay rent to the 

purchasing cosharer and not to the entire body 
of landlords. 

[ 61 ] We get two things from these cases; (l) 
that, when the purchasing cosharer sub-lets, his 
sub-lessee gets the full rights and status of a 
raiyat and, with respect, I think that is the only 
possible view. Anything else would destroy the 
whole effect intended by the Legislative and 
ieduce the sub-lessee to a mere trespasser vis a 
vis the remaining cosharers; and (a) that though 
a sub-Iessee has the rights of a raiyat , he is 
liable to paj 7 rent only to the purchasing co« 
snarer. The remaining cosharers cannot sue him 
for rent, nor can they sue the purchasing co- 
sharer for their proportionate share of the sub¬ 
lessee s rent, but only for their share of the 
original rent of the holding. That also seems 
to be the correct view. 

[62] To me it seems that these two positions 
are only consistent with the existence of some 
intermediate interest in the hands of the pur¬ 
chasing cosharer, otherwise the sub-lease being 
a raiyat vis a vis all the landlords, all the land- 
lordswillbe entitled to sue him for rent, and each 
W’ill be entitled to the proportionate share of the 
new rent, I consider, therefore, that these four 
rulings afford authority for the view 7 that there 
is an intermediate tenancy of some sort. 

[63] This view is further supported by the 
fact that the purchasing cosharer can, under the 
section, create a fresh raiyati interest, which as 
a mere cosharer he could not do. (See Midna - 
pur Zamindari Co. v. Naresh Narain Boy, 51 
I. A. 293: (a. I. R. [n] 1924 P. C. 144) and Kaniz 
Fatma Bihi v. Hussainuddin Ahmed, 22 Pat. 

382: (A. I. R. (30) 1943 Pat. 194 F. B.). ) ("No CO- 
sharer can as against his co-sharers obtain any 
jote rights or rights of permanet occupancy in 
the lands held in common, nor can he create by 
leasing tbe lands to cultivators as his tenants any 
right of occupancy in the lands in them”). Tbe 
purchaser can do a thing which only the entire 
body of landlords can ordinarily do. Hi3 posi¬ 
tion is therefore, not merely that of a cosharer 
in exclusive possession, but rather that of one 
having the entire landlord’s powers in himself 
in this regard. This must, I consider, mean that 
he holds some sort of intermediate landlord’s 
interest. It i3 undoubtedly an anomalous status. 

It is certainly not that of a temporary tenure- 
holder under the other co-sharers, because a 
temporary thikadar has no such right. ("In 
Bengal a middleman cannot obtain as a middle¬ 
man a right of occupancy in himself much 
less can he create in his tenant a right of 
occupancy in the lands held by him as a 
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middleman’'. Midnapur Zamindari Co. v. 
Naresh Narayan Boy , 48 I. A. 49 at p. 55: 
(A. I. R. (9) 1922 P. C. 241) and also Midnapur 
Zamindary Co. v. Naresh Narayan Boy 51 
I. A. 293: (A. I. R. (11) 1924 P. 0. 144) ). If, 
however, the view be adopted that it was in¬ 
tended by the section to confer, some sort of 
permanent rights upon the purchasing cosharer, 
the anomaly largely disappears for there is no¬ 
thing violently opposed to principle if a person 
with permanent rights of tenure creates a 
raiyati interest below him. 

[64] I shall now deal with two arguments 
put forward as objections to the view which I 
hold. The first is based cn the use of the words 
in S. 22 (2) "shall be entitled to hold the land 
subject to the payment'to his co-proprietors or 
joint permanent tenure-holders etc”. It is sug¬ 
gested that the use of these words suggests that 
the status was only intended to last until parti¬ 
tion because after partition there will be no 
co-proprietors or joint tenure-holders. 

[66] The answer to this argument is, I think, 
that in the context these are the only words 
that could have been used. They relate to the 
payment of the cosharers’ shares of the rents to 
them. This state of affairs can only exist 
while there are C03harers. After partition there 
will be no question of any further such pay¬ 
ments irrespective of whether the purchasing 
cosharer continues to hold the land or not; 
because if the land is allotted to him upon 
partition, as, I think was what the Legislature 
intended should be done, then there is no ques¬ 
tion of his paying any further rent to any one; 
while, if it is allotted to some of the cosharere, 
then though he may continue to hold the land 
as a tenant, the rent payable by him will not 
be any shares, but the -whole rent—a different 
matter—for then the entire proprietary interest 
including his own share therein will have passed 
at the partition to some one else, and what 
that person will be entitled to is clearly the 
whole rent of the original holding. 

[66] The other difficulty is the Midnapur 
Zamindari case, 51 I. A. 293: (A. I. R. (n) 
1924 P. C. 144), to which I have already referred 
so many times. In the course of their judg¬ 
ment their Lordships said: 

“Even if the Midnapur Company purchased any 
joto rights in lands held in common by the cosharers, 
such a purchase would in law be held to have been 
a purchase for the benefit of all the coeharere, and 
the jote right bo purchased would by the purchase be 
extinguished,” 

[67] The question is, is there anything here 
inconsistent with the view that the rights of 
the purchasing cosharer under S. 22 (2), as 
amended in 1907, are not terminated by parti¬ 
tion ? The first thing to notice is that, if their 


Lordships were referring to s. 22 ( 2 ) at all, it 
must have been to the section as it stood be¬ 
fore 1907, because it is clear from the statement 
of facts, that in so far as the Midnapur Com¬ 
pany claimed any jote rights by purchase, they 
were purchases long before 1907, since the plea 
of jote rights was one which the Midnapur 
Company had originally raised in the pre. 
vious suit of 1902; and indeed the case was deci¬ 
ded upon the view that the absence of any jote 
right was res judicata by the decision of 1902. 

[68] The position, therefore, is this. The Privy 
Council must undoubtedly have been aware that 
two Full Benches of five Judges each in the 
Calcutta High Court held that on the purchase 
only the occupancy rights cease to exist, and the 
holding divested of that incident subsists. Is it 
conceivable that the Privy Council could have 
intended to overrule these decisions without 
even referring to them? Surely not. Therefore, 
when the Privy Council said that the jote rights 
so purchased w r ould by the purchase be exting¬ 
uished, their Lordships can only have been re¬ 
ferring to the extinction of the occupancy rights 
for which the pre-1907 section provided. Then, 
with regard to their statement that the purchase 
would be held to have been a purchase for the 
benefit of all the cosharers that, in my opinion, 
w r as merely a statement of the general law. 
which was to that effect. But their Lordships 
did not say that the cosharers W 7 ouId 1)6 entitled 
to this benefit without contribution, or that they 
would be forced to participate in the purchase 
and would have no option to refuse. The Privy 
Council in this judgment quoted w T ith approval 
from Eobert Watson v. Ram Chander Dutt, 
17 I. A. 110: (8 cal. 10 P. C.). In that case the 
Privy Council through the mouth of Sir Barnes 
Peacock had said “Nor can one tenant in com¬ 
mon be allowed to appropriate to himself the 

fruits of another's.capital". Is it 

conceivable that the Privy Council meant to 
overrule this without expressly saying so? Again, 
surely not. I feel confident that the Privy Coun¬ 
cil in the Midnapur Zamindary case , (61 cal. 
631: A. I. R. (li) 1924 p. c. 144) did not intend 
to say anything with regard to the rights of a 
purchasing cosharer under the 1907 amendment, 
with which they w r ere not concerned in the case 
before them. 

[G9l In the question referred to us w r e have 
been asked to state the position not only 
with regard to purchase of transferable holdings, 
but also of non-transferable holdings. In a 
number of rulings, it has been laid down that 
B. 22 (2) has no application to the purchase of 
non-transferable holdings. It will suffice to refer 
to one, Lachmi Narain v. Bam Saran , 

10 P. L. T. 204: (A. I. R. (16) 1929 Pat. 185) 
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'^here Ross and Chatterji JJ. held that s. 22 
(2 )» Bengal Tenancy Act baa no application 
to non-transferable holdings, and that the 
language of this sub-section has not been 
altered in this respect by the amendment of 
.i90i. 1 hey further held that where a cosharer 
landlord purchases a non-transferable occupancy 
holding, bis purchase is vaild to the extent of 
i iis interest, but he cannot force the purchase 
on his cosharers who are entitled to joint pos¬ 
session with him to the extent of their shares. 

[70] l here can bo no doubt that S. 26N was 
intended to be retrospective and applied to pur- 
chases by cosharer landlords (see Miss G. B. 
Solano v. Makar ay Kumari Umeshiuari Kuer t 
16 Pat. 500; (a I. r. (24) 1937 Pat. 606)., So the 
question probably will not arise in the case in 
which this reference has been made. Neverthe- 
less, I shall state my opinion. In the case of a 
non-transferable holding, the sale by the raiyat 
will be equivalent to abandonment; but, where 
the purchase is by a cosharer landlord, consent 
must be deemed to have been given to the extent 
of his share. To the extent of their own shares 
the cosharer landlords will undoubtedly be enti¬ 
tled to treat the holding as abandoned and, 
consequently balcasht. It will be balcasht in the 
possession of the purchasing cosharer, and the 
latter will be merely a cosharer in exclusive 
possession. The cosharers, however, will have 
no right to oust him. Their remedy will be by 
a suit for partition, and at a partition the pur¬ 
chasing cosharer will be able to set up no special 
rights in regard to their shares of the land. 
But once the cosharers do anything which can 
be interpreted as a recognition of the purchase, 
they must be deemed to have consented to the 
transfer, and in that case the purchaser will get 
the full rights conferred by s. 22 (2); for example, 
li they accept their shares of the rent from him, 
that would be an assent to the transfer. Mere 
refusal on tbeir part to participate in the pur¬ 
chase by declining to contribute their share of 
the purchase price would in this case not be 
a recognition of the purchase as it would be 
quite consistent with an intention not to treat 
the purchaser as their tenant but to insist on 
their rights to treat their shares of the holding 
as balcasht upon abandonment. 

[71] To sum up, my answer to the first 
[question is an unqualified affirmative in the 
case of purchase of transferable holdings, and an 
affirmative only in the circumstances I have 
indicated where the purchase is of a non- 
transferable holding. As for the second question, 
it is merely consequential upon the first, and I 
do not think any separate answer is needed, a 9 
the answer to the first question answers the 
second also, in the affirmative. 


[72] Narayan J.—-I have had the advantage 
of reading the judgments of my Lord the Chief 
Justice and my learned brother Meredith J. and 
it appears to me that the question referred to 
us has become very complicated for two reasons, 
the first reason being that the Legislature failed 
to consider when it amended s. 22 as to what 
will be the position of a purchasing co-owner of 
an occupancy right or holding in the event of 
partition of the proprietary interest or in the 
event of his losing the proprietary interest and 
tua second reason being the divergence of judi¬ 
cial opinion on this point. Though on the exact 
point which I have to determine the rulings of 
our own Court appear to be consistent, there is 
ample force in the contention that “a person 
cannot be co-proprietor and raiyat at the same 
time in respect of the same land” and that “the 
law does not recognise a person as a tenant of 
himself . Because of the difficult problem with 
which we are faced I tried to take help from 
authoritative books relating to the law of land¬ 
lord and tenant and I find from WoodfaH’s 
Law of Landlord and Tenent” that a relation¬ 
ship of landlord and tenant can be created in a 
variety of ways one of which is by the operation 
of statute irrespective of the intention of the 
parties. A sort of relationship of landlord and 
tenant is created between the cosharer purchaser 
and bis co-proprietors because the former has to 
pay rent to the latter and this is certainly a 
creature of the statute. It is well known that a 
plain construction of the statute sometime leads 
to an absurdity or an anomaly. As a general 
proposition it is correct to say that the law does 
not recognise a person as a tenant of himself 
but a statute on its plain construction may lead 
to anomaly and the relationship of landlord 
and tenant can be created by means of a statute. 

It therefore follows that there can be such a 
thing as an anomalous tenancy. The first and 
the most elementary rule of construction is that 
in cases where the language is plain, precise, 
clear, unequivocal and unambiguous words 
should be understood in their technical sense 
if they have acquired one and otherwise in their 
ordinary and grammatical sense. Where the 
language is such as not to admit of more mean¬ 
ing than one, no question of interpretation 
arises. Absoluta sententia expositore non indi- 
get. There is no necessity to explain that which 
requires no explanation. In the case of TF<xr- • 
buton v. Loveland , ( 1832) 2 Dow. & cl. 480 : (98 
R. R. 844), it was laid down by Tindal C. J. that 
where the language is clear and explicit effect 
should be given to it whatever may be the con¬ 
sequences. The same view was taken by Cole¬ 
ridge J. in Peacock v. Piehring , (1852) 18 Q. B. 

790), wherein he says that once the mind of the 
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Legislature is ascertained through the word9 the word 11 rent ” aa “ compensation ” and to 
employed draw any inference on the assumption that the 


“nothing is more dangerous than to flinch from that 
conclusion because we think the enactment is less 
wise or efficacious than it might have been made or 
•v wholly fails of it3 object; perhaps the most efficacious 
mode of procuring good laws, certainly the only one 
akcwable to a Court of Justioe is to act fully up to the 
spirit and language of bad ones and to let their incon¬ 
venience be fully felt by giving them their full effect.” 

Lord Brougham observed in Grawford v. 
Spooner , 4 M.I.A, 179 : (6 moo. p c. 1) aa follows; 

“The construction of an Aot must be taken from the 
bare words of the Act. We cannot fish out what possibly 
may have been the intention of the Legislature. We 
cannot aid the Legislature’s defective phrasing of the 
statute. We cannot add and mend and by construction 
make up deficiencies which are loft there. If the 
Legislature did intend that which it has not expressed 
clearly, much more if the Legislature intended some¬ 
thing very different, if the Legislature intended pretty 
nearly the opposite of what it said it is not for Judges 
to invent something which they do not meet with in 
the words of the text .... It is not for them to so 
supply a meaning for in reality it would ba supplying 
it. The true way in these cases is to take the words as 
the Legislature has given them and to take the mean¬ 
ing which the words given naturally imply unless 
where the construction of those words is either by the 
preamble or by the context of the words in question 
controlled or altered. And, therefore, if any other 
meaning was Intended than that which the words pur¬ 
port plainly to import, then let another Act supply the 
meaning and supply the defect in the previous Act.” 

[73] Therefore, if the Legislature has used 
the word “ rent ” we cannot interpret it to 
mean compensation for U3e and occupation. The 
language of S. 22 (2), as it stands after amend¬ 
ment is as follows : 

“If the occupancy-right in land is transferred to a 
person jointly interested in the land aa proprietor or 
permanent tenure-holder, he shall be entitled to hold 
the land subjeot to the payment to his co-proprietor 3 
or joint permanent tenure holders of the shares of the 
rent which may be from time to time payable to them; 
and, if such transferee sub lets the land to a third 
person euoh third person shall ba deemed to be a 
tenure-holder or a raxyat, as the oase may be. in respect 
of the land.” 

While commenting on the use of the word 
'rent” in this section, Shearer J. observed in 
Anand Prasad Singh v. Medni Prasad Singh, 

23 pat. 29i; a. I. R. (31) 1944 Pat. 3L3) as follows: 

“ The other ground, on which the theory of an 
anomalous tenancy is baaed, is the use of the word 

rent” instead of the word “compensation” in S. 22 
(2). In the Eastern Bengal and Assam Tenancy Act in 
the Orissa Tenancy Act and in S. 22 (2), Bengal Ten¬ 
ancy Act itself, as amended in 1928, the wjrd “com¬ 
pensation” and not “rent” is used. The use of the 
word “rent” may, perhaps have been due to an over¬ 
sight on the part of the draftsman. More probably the 
word was, I think, used advisedly in order to rnake 
the special period of limitation applicable to suits by 
the other co-sharers to recover anything due by the 
purchasing co sharers.” 

With the greatest respect for his Lordship’s 
views [ may point out that it would offend 
against the canons of interpretation to read 
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use of the word “ rent ” is due to an oversight 
on the part of the draftsman. The words of the 
statute best declare the intention of the Legis¬ 
lature and there is no need for reading into 
the context words not found there. We should 
not speculate that the word * rent ’ wa3 used 
advisedly in order to make the special period of 
limitation applicable by the other co-sharera 
to recover the amount payable to them by 
the purchasing co-sharer. If the statute is 
defective it should be amended and till it is 
done its plain meaning cannot be set at naught 
on an assumption, however, well founded it 
may appear to b9. But if really the word “rent” 
was used in order to make the special period 
of limitation applicable, the suits instituted by 
the other co-sharers against the purchasing co¬ 
sharer then that supports the view that the 
amount payable by the purchasing co-sharer is 
really not compensation. Moreover if we pro¬ 
ceed to consider the existing 8 22 ( 2 ) in the 
light of the amendment that was made in East 
Bengal at about the same time when the amend¬ 
ment was made in Bengal we would feel con¬ 
vinced that the intention of the Legislature in 
making the amendment of 1907 was to create 
a sort of tenancy in favour of the purchasing 
co-sharer. The amended 8. 22 (2) as it prevails 
in East Bengal is as follows; 

“If the occupancy right in land is transferred to a 
person jointly interested In the land as proprietor or 
permanent tenure-holder, euch person shall have no 
right to hold it as a proprietor or permanent tenure- 
holder, as the case may be, and shall pay to his co¬ 
sharers a fair and equitable sum for use and occupation 
of the same.” 

There was no difficulty in making a similar 
amendment in Bengal it being a very simple 
matter to use the words ‘ fair and equitable sum 
for the U3e and occupation” instead of the 
word rent . There is a good deal of difference 
between 'compensation for use and occupation” 
and “ rent ” because “ rent ” according to the 
statute means ” whatever is lawfully payable or 
deliverable in money or kind by a tenant to his 
landlord on account of the use or occupation of 
the land held by the tenant”. The uee of the word 
“ rent ” presupposes that there is the relation¬ 
ship of the landlord and tenant and. therefore 
if in Bengal the word ‘rent' was used and in 
East Bengal the words *' equitable sum for 
the use and occupation ” were us-d this must be 
taken to he a deliberate act of the Legislature. 
In 1928. the Tenancy Act in Bengal was amend¬ 
ed by Act of 1928 and the amended sub s. 2 in 
Bengal now stands, as follows: 

. ‘ Nothing in thi* section shall prevent the acquisi¬ 
tion by trao9fer succession or in any other way what¬ 
soever, of tha holding of an occupancy raiyat or 
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S or portion Ineroof, t 'ire-bet with the occupancy 
rignts therein by a person who is, or becomes, jointly 
interested in tiro lands us a proprietor or a permanent 
tenure holder. Provided that a co-sharer landlord who 
purchases a bolding oi a raiyat at a sale in execution 
of a rent decree or of a certificate under this Act shall 
net bold the bind comprised in such holding as a 
T-iiyai but shall hold the land as a proprietor or tenure 
bolder as the case may b3 an] shall pay to bis cosha¬ 
rers a fair and equitable sum for the use and occupa¬ 
tion of the same. The rent payable by the raiyit to 
the other cosharer landlords at the time of the trans¬ 
fer shall bo regarded a3 the fair and equitable sum 
until otherwise determined in accordance with the 
principles of th s Act regulating the enhancement or 
reduction of the rents of occupanoy-rait/a/s”. 


This is a signiheanfc amendment. The object of 
the amendment of S. 22 in 1907 was to coun- 
teract the ruling in J aw ad ul Haq v. Ram Das 
Saha , 21 Cal. 143: (1 C. W. N. 166) and the Full 
Bench ruling of the Calcutta High Court in 
Ram Mohan Pal v. Sheikh Eachu , 32 cal. 
386: (l c. L. J. l F. B.) and the select Committee 
observed in their report as follows: 


“Th* amendments made by them in the section will 
give effect to the intention of the framers of the Act, 
by providing that, whero a sole landlord acquires an 
occupancy holding of his raiyat , the interests of such 
landlord and tenant merge into a landlord’s interest; 
and that where one of several cosharer landlords or 
joint tenure-holders acquires an ocoupanoy right of a 
tenant of all the cosharers or joint tenure holders, suoh 
landlord cannot thereby acquire an occupancy right, 
or by tub-letting, bar the acquisition of raiyati rights 
by the sub-lessees. At the same time, under the sec¬ 
tion as modified by us, the landlord will not be preven¬ 
ted from cultivating the land himself, though the 
holding will not became proprietor’s private land. We 
have inserted an illustration to make the meaning of 
the section quite clear 

It is also necessary in this connection to note 
that if really the intention of the Legislature 
would have been that the interest of the pur¬ 
chasing co-sharer should not be regarded as a 
tenancy it would have made the same sort of 
amendment in sub-s. 2 a3 it has made in suh-s. 1 
and would have expressly said as it has said 
in case of sub a. 1 that the two interests would 
coalesce. My opinion is that on a careful read¬ 
ing of the amendments it seems obvious that 
the word ‘rent’ was deliberately used by the 
Legislature and that the intention was to create 
a tenancy in favour of the purchasing co-sha- 
sharer, there being such a thing as an anomal¬ 
ous tenancy which the law can recognise. 


[74] The second important consideration is 
that quite in derogation of the right under the 
common law the purchasing cosharer is in a 
position to create a tenancy by sub-letting the 
jote land purchased by him. Sub-section 2 says 
that if such transferee sub-lets the land to a third 
person such third person shall be deemed to be 
a tenure-holder or raiyat as the case may be in 
respect of the land. An illustration has been 
given in the Act and it runs as follows: 


A, a cosharer landlord, purchases the occupancy bold¬ 
ing of a raiyat X. A is entitled himself to hold the land 
on payment to his cosharers of the shares of the rent 
payable to them in respect of the holding. A sublets the 
land to Y, who takes it for the purposes of establish¬ 
ing tenants on it, Y becomes a tenure-holder in respect 
of the land. Or A sublets it to Z, who takes it for the 
purpose of cultivating it himself, Z becomes a raiyat 
in respect of the land”. 

The word rent” has been used in this illustra- 
tion as well. 

[75] In Radha Proshad Wasti v. Esuf, 

7 oal. 414: (9 c. L. R. 76) Sir Richard Garth 0. J. 
observed as follows: 

“^Vhen a tenant has been put into possession of 
ijmali property with the oonsent of all the sharers, or 
what is the same thing, has been placed there by the 
managing share holder, who has authority to act for 
the rest, no one or more of the cosharers, can turn the 
tenant out without the consent of the others. But no 
man ha3 a right to intrude upon ijmali property 
against the will of the cosharers or of any of them. If 
he doe3 so, he may be ejected without notice, either,, 
altogether, if all the co-sharers join in the suit, or 
partially, if only some of the cosharer 3 wish to eject 
him; and the legal means by which suoh a partial 
ejectment is effected, is by giving the plaintiffs posses¬ 
sions of their shares jointly with the intruder”. 

The Judicial Committee of the Privy Council 
in Midnapur Zamindary Co. Ltd . v. Naresh 
Narayan Roy , 51 Cal. 631: (A. I. B. [11] 1924 

P. O. 144) observed as follows: 

“In Bengal a cosharer has no more power tc confer 
a right of occupanoy on a raiyat than a middleman 
would have, and in Bengal a middleman cannot obtain 
as a middleman a right of occupancy in bimself, much 
les3 can be create in his tenant a right of occupancy in 

as a middleman. See the judgment, 
delivered by Lord Dunedin in Midnapore Zamindary 
Co. v. Naresh Narayan Roy, (49 I. A. 40; A. I. R. 

(9) 1922 P. C. 241). See also the cases referred to 
at p. 116 of the commentary on the Bengal Tenancy 
Act, 1985, by W. Fmucane and Ameer Ali (Syed) 
edited by F. G. Wigley, Calcutta, 1904”. 

The same question arose in our own Court in 

the oase Bibi Kaniz Fatma v. IIussaimiddin 

Ahmad , 22 pat. 382: (A. I. R. [30] 1943 Pat. 194 

F. B.) and the questions of law referred to 

Full Bench were formulated as follows: 

‘'Whether a person inducted by one co-sharer 
only on land3 belonging to all the cosharers is a 
raiyat under the Bihar Tenancy Act and whether 
such a person can acquire occupancy right by being in 
possession of such land for 12 years or upward. Whe¬ 
ther the mere fact that a cosharer landlord has been 
in sole possession of certain land for convenience or 
by mutual arrangement amongst the cosbarer land¬ 
lords is sufficient to raise an inference that he has 
implied authority to settle tenants upon the land for 
convenience of cultivation”. 

These two questions were answered in the 
negative and Sinha J. made the following ob¬ 
servations: 

“Unless there has been a complete partition, dividing 
not only possessions but title also, the law cannot 
assume such an arrangement between the cosharers 
a 3 would vest one cosharer with the right3 of all the 
cosharers. If the cosharers completely divest them¬ 
selves of their rights as such, it amounts to a complete 
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cessation of community of interest, that is to say, joint possession along with him, is that, as a condition 


they cease to be tenants in common and each erst¬ 
while cosharer then became the owner of the entire 
land in respect of which he was clothed with those 
rights. Hence in my-opinion, there is no half-way 
house between estates in severalty and estates held 
in tenanoy in common. I am fortified in this view by 
the observations of the Judicial Committee in the case 
of Basxram Saha v. Bam Ratan, 54 Cal. 586:(A.I R. 
(14) 1927 P. C. 117), in which their Lordships observ¬ 
ed as follows : ‘It is a view that there is some tertium 
quid between common tenanoy and several holding, 
and that when this tertium qui dexists, if any formal 
partition supervene, it does not affect or interfere with 
the arrangement under which land owners who are in 
some respects still tenants in common may yet have 
specific shares of the estate allotted to their ex¬ 
clusive enjoyment. The Act dees not apparently con¬ 
template any such cases as being possible.’ That being 
the position, if there haB been no complete partition of 
the estate amongst the oo-sharer proprietors, the 
private arrangement by whioh the co sharere are allow¬ 
ed to possess specifio plots of bakasht lands would not 
operate to clothe the co-sharer in possession with the 
full rights cf the sole proprietor and divest the other 
co-sbarers of their rights as such. HeDce, In my 
opinion, on general principles, the first two questions 
referred to the Full Bench should be answered in the 
negative.” 

I have cited these cases containing the force¬ 
ful observations referred to above with a view 
to show that a co-sharer landlord as such has 
no right to induct a person upon a land belong¬ 
ing to the entire body of the co sharers without 
the consent or authority express or implied of 
the other co-sharers. If, therefore, the Legislature 
has authorised the co-sharer purchaser of the 
occupancy right to sub-let the land to a third 
person and has further laid down that such 
third person shall be deemed to be a tenure- 
holder or raiyat a3 the case may be in respect 
of the land, the conclusion is irresistible that 
the law contemplates that because of the pur¬ 
chase of the occupancy right of the land by 
the co-shaier purchaser an intermediate inte- 
rest is created in his favour. The argument is 
advanced that because of the purchase of the 
occupancy right by the co-sharer landlord a 
constructive trust is created and that the co- 
Bharer purchaser on being paid by his other co- 
Bbarers the expenditure for which they can be 
liable in proportion to their shares is bound to 
return the lands to them. Sherer J. in the case 
Anand Prasad Singh v. Medni Prasad Singh, 

23 pat. 291:(A. I. R. (31) 1944 pat. 313) took this 

view and his observation runs as follows: 

“I can see no distinction between the case of one of 

a number of co-lessees, who obtains in his own name 

a renewal of a lease, and the caee of a number of co- 
lessors; who obtains in his own name and for his own 
benefit a surrender of a lease. In each case, there 
arises a constructive trust. If a co sharer landlord pur¬ 
chases an occupancy holding, which is transferable by 
cut-tom without the consent of the landlord, the true 
ground, on which, in my opinion, he is entitled to 
resist a claim by the other co-3harers to be put in 


precedent, they are bound to contribute to the expendi¬ 
ture, which he has inourred in purchasing it. If at a 
subsequent petition, the ocoupanoy holding ha 9 , for 
any reason, to be allotted to the estate formed for 
another co aharer, the latter can surely bi required to 
reimburse the purchaser. Partition is an equitable 
remedy, and at a partition, all equities that may arise 
R3 between one co-owner and another can and ought 
to be adjusted. But the right of the purebsing co¬ 
sharer to be re-imbursed is an equitable right, °and 
must be put forward and established in the proceed¬ 
ings in the revenue C^urt, if the estate i3 partitioned 
under the Estates Partition Act.” 

With the greatest respect for hi 3 Lordship's 
views, I have to point out that there is no provi¬ 
sion in law under which such sort of adjustment 
based on reimbursement can be made. If really, 
on account of the purchase by the co-sharer land¬ 
lord of an occupancy right or holding a cons¬ 
tructive trust is created with the result that on a 
partition the entire body of landlords would be 
entitled to treat the purchased land as an ordi¬ 
nary bakasht land, then there is no reason why 
such a right cannot be enforced by the other 
co-sharers before a partition is effected. The 
statute can very well create an anomaly but 
we should not do that by means of our judicial 
interpretation and if we accept the theory of 
constructive trust then there is no escape from 
the position that even before the partition the 
other co.sharers can enforce their right by call¬ 
ing upon the purchasing co-sharer to make over 
the land to them after making contribution to 
the expenditure. Certainly this cannot be per¬ 
mitted that if any suit is instituted by the other 

. ^ ^ possession of the land on 

payment of the price or the expenditure that 
suit is bound to be thrown out. Does it stand to 
reason that while this so-called constructive 
trust cannot be effective so long as there is no 
partition the position changes and changes 
suddenly as soon as a suit for partition is insti- 
tuted or as soon as an application for partition 
is filed before the Collector? In my opinion, the 
argument based on the theory of constructive 
trust would lead us to reasoning, absolutely 
fallacious, and to a conclusion, which will be in¬ 
supportable in law. I can find no justification for 
the view that the right would remain dormant 
so long as there is no question of partition and 
would suddenly assume a shape as soon as the 
question of partition is raised. Shearer J. agreed 
with the views of Jwala Prasad J. as put forward 
m the case, Ram Prasad v. Gopal Chand, 2 

T *,V 53 : L H- (8) 1921 Pat. 341) : 

It will be anomalous and indeed, unjust to permit 
a co proprietor after the kasht lands in the estate 
have been purchased by another co-proprietor at R reat 
expense, to go to the Collectorate partition and to 
claim the same as bakasht and to share in the acquisi- 

flrthing.” WhlCh ^ haB D0t contributed a single 
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Bat he said that he was not satisfied that the 
law as it stood was powerless to prevent such 
an injustice, Most respectfully I differ from His 
Lordship's view that the injustice can be avoid¬ 
ed by means of a partition. As Jwala Prasad J. 
had pointed out, there is no limit of time to the 
possession of the co-sharer nor i3 his possession 
controlled by any event such as the partition 
of the estate. If really the intention of the 
Legislature would have been that the co-sharer 
would remain in possession only so long as the 
estate i3 not partitioned it would have clearly 
said so and it was very easy to add a clause that 
in the event of partition the land purchased by 
the co-sharer would be treated as bakasht and 
would be partitioned a3 such. Apart from what 
His Lordship Jwala Prasad J. had said as to the 
injustice to which the co-sharer purchaser will be 
subjected if his land is partitioned after he has 
cultivated it for a number of years and spent 
much capital or labour over it, there is the well- 
known observation of the Privy Council in 
Rovert Watson & Co. v. Ram Chand Dutt l 17 
I. A. 110 : (8 Cal. 10 P. c.) which runs as follows: 

“In Bengal the Courts of justice, in cases where no 
specific rule exists are to act according to justice, 
equity, and good conscience, and if in a case of share¬ 
holders holding lands in common, it should be fourd 
that one share-holder is in the act of cultivating a 
portion of the lands which is not being actually used 
by another, it would scarcely be consistent with the 
rule above indicated to restrain him from proceeding 
with his work, or to allow any other share holder to 
appropriate to himself the fruits of the other’s labour 
or capital.'* 

We get two things from this important observa¬ 
tion of their Lordships, the first being that in 
cases where no specific rule of law exists we are 
to act according to justice, equity and good con¬ 
science and the second being that we are not to 
allow the share-holders to appropriate to them¬ 
selves the fruit of others’ labour or capital. Both 
these considerations are absolutely relevant in 
this case and should help us in deciding the 
points referred to us, when there is no specific 
rule of law by which on a partition the cosharer 
purchaser is bound to part with his lands for 
which he has paid a good price and which he 
had cultivated for a number of years after spen¬ 
ding labour and capital over it. 

[76l These are the main grounds on which I 
am inclined to answer the questions referred to 
us in the affirmative. 

[77] It remains to be considered how far the 
observations of their Lordships of the Judicial 
Committee, in the case of Mtdnapore Zamindary 
v. Naresh Narayan Roy , 61 Cal. 631 : (a. I. R. 
(ll) 1924 p. c. 144) can be of help to u3 in 
deciding the questions raised. The observations 
on which reliance can be placed are as follows : 


‘ No co-sharer can, as against his co-sharers, obtain 
any joto right, rights of permanent occupancy, in the 
lands held in common, nor can he create by letting the 
lands to cultivators as his tenants any right of occa* 
pancy of the lands in them. 

Even if the Midnapore Company purchased any 
jote rights in lands held in common by the coaharers, 
such a purchase would in law be held to have been a 
purchase for the benefit of all the cosharers and the 
jote rights so purchased would by the purchase be 
extinguished.'* 

[78] My Lord the Chief Justice, who as a 
Judge of this Court delivered the judgment of the 
Full Bench Case in Sunder Mall v. Lachhmi 
Tezvari, 19 Pat. 893 : (a. I. R. (27) 1940 Pat. 467 
F.B.) when referring to the dictum laid down by 
their Lordships observed as follows: 

“In the Midnapore Zamindary Co. Ltd v. Naresh 
Narayan Roy , (51 Cal 631 : A. I. R. (11) 1924 P. C. 
144) the MidDapur Co had not in fact purchased any 
oc3upancy holding, so it may be said that the dictum 
of their Lordships referred to above was obiter.*’ 

Shearer J. pointed out in the case of Anand 
Prasad Singh v. Medni Prasad Singh , (23 
pat. 291 : A. I. R (31) 1944 pat. 313) that there 
can be no doubt that their Lordships were not 
construing the provisions of S. 22 (2) as stands 
after the amendment, but he was of opinion that 
they had the section in mind, as it stood prior 
to 1907. Ross J. with whom Das J. agreed, in 
the case of JhapSi Sao v. Mt. Bibi Aliman, 

7 P. L. T 170 : (A. I. R. (13) 1926 Tat, 263) while 
referring to the observation of their Lordships 
of the Judicial Committee observed as follows: 

‘ This general statement of the law must be read sub¬ 
ject to the provisions of S. 22 (2), Bengal Tenancy Aot, 
where the consequences of the purcha c e of an. occu¬ 
pancy holding by a person jointly interested in the 
land as proprietor are enacted.*’ 

With thi3 observation I respectfully agree. I have 
read their Lordships’ judgment with the greatest 
care and in my opinion, it is quite clear that 
their Lordships stated the law only generally 
and had not in mind S. 22 (2), Bengal Tenancy 
Act. They could not at any rate think of the 
section as it stands after the amendment of 
1907. Even Shearer J. has said that their Lord- 
ships were not construing the provisions of 
8 . 22 (2) and that even if they had this section 
in mind it was the section as it stood prior to 
1907. That their Lordships could not think of 
of the section as it stands after the amendment 
of 1907 would be further clear from the following 
observation of their Lordships : 

“the possession which the plaintiff got in 1902 wa3 
within 12 years on 8th August 1912 and the suit was 
not barred by the law of limitation.’’ 

If the plain r iff bad got the possession in the 
year 1902 there oannot be any Question of their 
Lordships having in mind the amended section 
and, therefore, their Lordships’ observation, 
towards the end cf the judgment until the par¬ 
tition has been effected and possession of ian 
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falling on partition to the plaintiff has been 
delivered to plaintiff” cannot be the deciding 
factor. I am therefore of the opinion that the 
Privy Council decision does not at all help 
us in determining the question raised. 

[79] My learned brother Meredith J. has dis. 
cussed the rulings of this Court which have 
either directly deoided the point raised or which 
have an indirect bearing upon the question and 
there is not a single case of this Court in which 
the view has been taken that the purchasing 
cosharer loses his rights upon partition. The 
important cases are those which have been re¬ 
ferred in the order of reference and the case of 
Babui Dhaneshwari Kuer v. Chandradhari 
Singh , 17 P. L. T 97 : (A.I.R (23) 1936 Pat. 317). 
In Babu Bam Prasad v. Munshi Gopal Ghand, 
2 P. L. T. 163 : (A. I. R. (11) 1924 Pat-341), Jwala 
Prasad J. held that the mere fact that the estate 
in which the holding is situated is partitioned 
among the co-proprietors and the holding is 
allotted to some other co-proprietor would not 
entitle the latter to eject the co-proprietor who 
had purchased the holding. His Lordship during 
the course of the discussion observed that there 
was no limit of time to the possession of the 
purchasing co*proprietor nor was it controlled 
by any event such as the partition of the estate. 
He further observed that neither law nor equity 
would make his position worse than that of a 
stranger. This case has been followed in sub¬ 
sequent decisions and was noticed even in the 
Full Bench case, Sunder Mall v. Lachhmi 
Tewari, 19 Pat. 893 : (a.i.r. (27) 1940 pat. 467) and 
his Lordship AgarwaU J. while referring to thi3 
case observed that it was not clear whether the 
purchase had been made before or after 1907. Of 
course, if the purchase had been made before 
1907 then this decision would b3 taken to have 
been overruled by the decision in Sunder Mall 
v. Lachhmi Tewari, ( 19 pat. 833 : (a. i. r. (27) 
1940 pat. 467 P. B.); but if the purchase had been 
made after 1907 then the decision cannot be 
taken as overruled. A similar view was taken 
in Nand Kishore v. Mathura Sahu , 3 p. l. t. 
13: (a. i r. ( 9 ) 1922 Pat. 193) and it was further 
pointed out in this case that the term 3 ‘kasht’ 
or 'bakasht* are words of art introduced for the 
purpose of understanding the possession of lands 
by the proprietors and the tenants. In Basudeo 
Narayan v. Radha Kishun, 3 p. L. T 22:(a.i.r. 
(9) 1922 Pat. 62) the purchase no doubt had 
taken place prior to 1907. In Jhapsi Sao v. 
Mt . Altman , 5 pat. 281 : (a. I. r. ( 13 ) 1926 
Pat. 263) it was held that the allotment of 
certain lands by the Revenue authorities a 3 
balcasht lands does not estop the co-sharer holding 
direct possession of the said lands under 8. 22 
(2), Bengal Tenancy Act from continuing to keep 


them in his khas possession on payment of rent 
to the co-sharer to whose takhta it ha3 been 
allotted. The following observations of Ross J. 
in this oase appear to me to be important: 

“He argues that a3 from the moment of partition 
there are no longer any co proprietors, the sub-section 
ceases to have any operation ; and the land must be 
treated as ordinary balcasht land falling to the direct 
possession of the proprietor of the takhta to which it is 
allotted. In principle I do not Bee why this consequence 
should en3ue. Section 22 (2) confers a privilege on the 
purchasing co-sharer which is in derogation of the 
common law right of the other co-sharers as stated in 
the judgment of the Judicial Committee quoted above. 
I do not see what there is in partition to take away that 
privilege. On the contrary, it would appear that the 
partition only removes the necessiiy for the limitation 
on the effect of the purchase and would set free the 
holding to b8 operated upon by the oridioary provisions 
of the law. In other words, S. 22 (2) imposes a limitation 
on the rights of the co sharers for the benefit of the 
purchasing co-sharer; and there is no reason why this 
limitation should be removed by reason only of a par¬ 
tition taking place.*’ 

An important observation has also been made 
in the case reported in Dhaneshwari Kuer v. 
Chandradhari Singh , 17 P L. T. 97 : (a. I. R. 
(23) 1936 Pat. 317) in which the same view was 
taken and the observation is as follows: 

“As my Lord the Chief Justice pointei out during the 
oourse of the argument, what ihe learned Advocate for 
the appellant has endeavoured to do Is to read into the 
affirmative proposition contained in cl. (2) of S. 22 a 
negative provision that the purchasing co-sharer will 
have no right at all to the land as sooa as he ceases to 
be a cosharer by reason of the partition. But it is only 
as long as there are others interested in the land as co- 
propiietors that it is necessary to deal specially with the 
purchasing co-sharer's right to hold the land. The 
partition does not put an end to that right or make a 
present of it to the co-proprietors who purchased noth¬ 
ing. What is really available for partition is not the 
land itself but the rent that would have been pa : d for 
the land by the ocoupancy raiyats whose place has now 
been taken by the purchasing co-proprietor, with the 
result that he becomes liable until partition to pay a 
proportionate share of the rent to the other co-proprietor 
or co-proprietors. These rents would be taken into 
acoount in tae partition, but not the land purchased by 
the respondent.” 

I need not refer to the other authorities which 
have a direct or indirect bearing on the question, 
especially when almost all the cases have been 
referred in the judgment of my learned brother. 
I think if we act according to the principle of 
stare decisis we cannot depart from the princi¬ 
ples which have been laid down in the several 
decisions of this Court and specially when there 
i3 no direct ruling to the contrary. 

[ 80 ] I think I ought to refer to the case of 
Bambahadur Lai v. Mt Gungira Kuer, 7 
P. L. T. 87: (a. i. R. ( 12 ) 1925 pat. 547) a decision 
which in the opinion of my learned brother is 
wrong. With the greatest respect for his Lord- 
ship^ views I am not able to go so far as to say 
that this decision is absolutely wrong. After all 
an anomalous position has been created and 
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when there is an anomaly such results can follow, 
it is to my mind noi; incorrect to say, in view 
of the provision of law as it stands, that the 
anomalous tenancy can last only so long as the 
proprietor continues to possess his proprietary 
interest. After the partition, as has been pointed 
out in several rulings, the interest of the co- 
sharer purchaser does not cease, but it does cease 
after his proprietary interest is sold and there¬ 
fore the question arises whether he can retain 
the land after he has parted with the proprietary 
interest. 

[81] In the case of Ram Krishna Jha v. JaU 
nandan Jha , 14 Pat. 672 :(a i.r. ( 22 ) 1935 Pat. 291 
F. B.) a Fall Bench of this Court discussed the 
principle of cursus curiae and his Lordship 
Wort J. quoted the following observations made 
by Lord Cottenham and Lord Westbury. Lord 
Oottenham: 

“If there has been a course of decision and the deci¬ 
sion first made has been adhered to and confirmed by 
other decisions, that is, what is called a current of 
authorities too strong to be resisted.” 

Lord Westbury : 

“If we find a uniform interpretation of a statute upon 
a question materially affecting property, and perpetually 
recurring, and which has been adhered to without 
interruption, it would be impossible for us to introduce 
the precedent of disregarding that ioterp-etation.” 

After quoting these authorities Wort J. observed 
as follows: 

“I gathered from these authorities that the principle 
cursus curiae or the rule of practice, in the sense of 
the practice of the Court to decide the construction in a 
certain way, can orPy be applied when, first, the 
statute is ambiguous, seoondly, when the decisions are 
consistent throughout ; thirdly, when titles are depen¬ 
dent upon those decisions. * 

These principles are, to my mini fully appli¬ 
cable in this case. There can be no doubt that 
the decisions of this Court have been consistent 
throughout and that titles have been dependent 
on those decisions. It appears to me to be a bit 
hard that we should now depart from the view 
whioh we have consistently held so long and I 
have already said that the use of the word “rent” 
in the sub-eection which we are considering 
should alone lead us to answer the question re¬ 
ferred to us in the affirmative, 

[82] In the question 1 we find a mention of 
‘'non-transferable occupancy holding” as well, 
but a question about non-transferable occupancy 
holdings now will be purely an academic ques¬ 
tion, According to s. 26N, Bihar Tenancy Act, it 
makes no difference whether the lands in question 
are transferable or non-transferable holdings 
provided the purchase was made prior to 1st 
January 1923 as in this present case. Of course 
though the existing law is that a transfer made 
before 1st January 1923 would be binding upon 
the landlord and no notice shall be necessary 
and no landlord’s registration fee shall be pay¬ 


able, the old law was that 8. 22 ( 2 ) had no ap¬ 
plication in the case of non-transferable 00311 - 
panoy holding, 

[83] My conclusion therefore is that both fchei 
question referred U3 should be answered in the! 
affirmative. 

v.R.B. Reference answered. 
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SlNHA AND MaHABIB PRASAD JJ. 

Kamakshya Narainsingh — Plaintiff — Ap¬ 
pellant v. Karanpura Development Co. Ltd.— 
Defendant — Respondent . 

A. F. 0. D. Noa. 125 and 127 of 1943, decided on 
27th October 1949, from decision of Addl, Sub-Judge, 
Hazaribagh, D/-30th April 1943. 

(a) Bengal Court of Wards Act (IX [9] of 1879), 
S. 18—Court of Wards has power to enter into con¬ 
tract to lease —Concl iding words of section are wide 
enough to include such power—Test is benefit of 
estate. 

The provisions of S. 18 confer a power on the Court 
of Wards to enter into a contract to lease or sell. The 
section by its concluding portion clearly empowers the 
Court to do all other acts, the only limitation being 
that those acts must be, what the Court after applying 
its mind, judges as being “most for the benefit of 
the property and the advantage of the" ward”. In 
other words, if the entering into a contract to lea^e 
is, in the oircumstance3 of the oase, judged by the Court 
to be necessary to benefit the property and to ooaier 
advantage on the ward, the Court will be acting within 
its power in entering into such a contract. Even conce¬ 
ding that statutory po wer must bo construed strictly and 
that the pover to lease does not include a power to con¬ 
tract to lease tuere is no difficulty in construing the last 
clause of S. 13, as conferring upon the Court of Wards 
a power to enter into an executory contract of this 
nature, if a situation arises which calls for the exercise 
of such power for the benefit of the property aoi the 
advantage of the ward, fho test to be applied for the 
purpose of finding a3 to whether the Court has suoh a 
power is whether the contract to lease is one whioh the 
Court of Wards can be eaid to have judged as being 
most for the benefit of the property and tne advantage 
of the ward. A. I. R. (12) 1925 Pat. 259; Approved; 39 
Cal. 232 (P.O.), Disting; A.I R. (35) 1948 P.C. 95, Rel. on. 

[Para 32] 

Moreover a power to sell includes the power to enter 

into a contract of sale. A. I. R. (17) 1930 Pat. 181 an! 

(1900) 2 Ch. D. 267, Bel. on. [Para 32] 

% 

(b) Bengal Court of Wards Act (IX [9] of 1879), 

S. 18 — Contract to grant mining lease by Court of 
Wards on behalf of estate of ward—Benefit of estate 
— Rates of salami and royalty — Market rate not 
considered—As a consequence lease granted at low 
rates—Non-consideration of prevailing market rates 
held sad omission on part of Court of Wards, 
amounting to failure to exercise judgment, and thus, 
vitiating the transaction as not being one for bene¬ 
fit of property and the advantage of ward. [Para 33J 

(c) Bengal Court of Wards Act (IX [9] of 1879), 

S. 13—Court of Wards entering into contract to 
grant mineral lease—Cessclause in unusual form-- 
Clause found to be not for benefit of estate or ward 
—Court of Wards not giving any thought, to conse¬ 
quences—Failure to bring judgment to bear upon 
question of cess and taxes—Last part of section held 
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utterly disregarded — While negligence on the part 
of the Court of Wards leading it to a wrong judg¬ 
ment as to what was for the benefit of the property 
and the advantage of the ward would not make the 
transaction void and as of no effect against the ward, 
negligence to take any thought as to what was 
beneficial for the property and advantageous to the 
ward held would bring about that result —Contract 
held in excess of powers of Court of Wards and 
ultra vires—Existence of clause causing consider¬ 
able loss to estate—Clause not separable—Entire 
contract hell void and not enforceable—Ward held 
not bound by it : 23 All. 394 ( P.C.), Rel. on. 

[Paras 41, 46, 47] 

(d) Bengal Court of Wards Act (IX [9] of 1879), 

S 41 (g) and Rr. 233 and 242 under S. 70—Manager, 
Court of Wards is authorized to sign leases and 
contracts to lease of the property of the ward with¬ 
out making the ward party to the lease or making 
him real lessor. [Para 48] 

(e) Bengal Court of Wards Act (IX [ 9 ] of 1879), 
S. 70-Rules under, R. 242—Prospecting license of 
minerals on behalf of ward —Variation—Sanction of 
Board of Revenue—Board by letter approving terms 
but asking for trial draft for being scrutinized by 
Legal Remembrancer—Letter held did not amount 
to sanction— Deed of variation held void for want of 
sanction. 

Negotiations for the variation of the prospecting 
lioense for the minerals granted to a oompany by the 
Coart of Wards on behalf of the ward were going on 
between the officers of the oompany and the Court of 
Wards. After the preliminaries were over, the matter 
was referred to the Board of Revenue for necessary 
Banotion. Secretary of the Board wrote back to the Com¬ 
missioner. The relevant portion of the letter ran as under: 
“I am direoted to say that the Board accepts generally 
the recommendations of the Deputy Commissioner 
whioh have your support, but that the draft deeds 
embodying the proposed terms should be submitted to 
it, in order that they may be scrutinized by the Legal 
Remembrancer.” The matter ultimately came to be 
referred to the Legal Remembrancer and the Solicitor, 
Government of India, both of whom had raised certain 
controversies. On reoeipt of the Legal Remembrancer’s 
letter, the Board of Revenue wrote back to the Commis¬ 
sioner enclosing the Legal Remembrancer’s letter, the 
letter of the Solicitor to the Government of India to the 
Legal Remembrancer, and the Board’s letter to the 
Legal Remembrancer, which all had raised certain 
Controversies as regards the Cxaot terms of the altera¬ 
tions to be made in the original prcspecting lioence. 
These letters were enclosed by the Board to the Com¬ 
missioner “for information and such action as may be 
. considered necessary*\ The question was whether the 
Board’s firat letter and the second communication, each 
by itself, amounted to sanction *. 

Held that the firat letter of the Board did not 
amount to sanction to the document as finally drawn 
up; 

Hold also that the second communication also did 
not amount to necessary sanction. This memorandum 
was routine communication from the higher autho¬ 
rity to the subordinate authority for consideration of 
the matter raised in the letter of the Legal Remem¬ 
brancer and the Solicitor to the Government of India. 
The Board itself and not the Manager, or the Deputy 
Commissioner, could have been the final authority to 
dispose of that matter and the Manager, or the Deputy 
Commissioner, could have only indicated their reasons 
for the conclusions they bad arrived at. The Board had 
not delegated its power to the Deputy Commissioner, or 
to the Manager, to dtoide finally the questions in contro¬ 


versy raised by them, and which had not been accepted 
by the company or their solicitors in their entirety. 

[Para 52] 

Certain controversies had to be settled and it could 
not be said that nothing was left to be done. Moreover 

R. 242 framed under S. 70 required the sanction to be 
incorporated in the deed evidencing the transaction: 40 
Cal. 784 (P.C.) and A. T. R. (2) 1915 P. C. 27, Disting . 

[Para 54] 

Deed of variation was therefore void for want of 
sanction. [Para 70] 

(f) Bengal Court of Wards Act (IX [9] of 1879), S. 18 
— Benefit of ward or estate — Prospecting license 
for working mines granted by Court of Wards on 
behalf of ward—Negotiations for variation of terms 
in matter of royalty in respect of additional areas— 
Officers of Court of Wards throughout thinking in 
terms of benefit of grantee, company — Ofticers 
never considering whether giving up claim to 
minimum royalty would be of benefit to estate — 
Variation held void and not binding on ward — 
Sanction granted for such contract is vitiated by 
the fact that the transaction virtually amounted to 
a free gift to grantee, and thus being beyoni the 
powers of Revenue Board -Bengal Court of Wards 
Act (IX [9] of 1879), S. 70-Rules under, R. 242. 

[Paras 65. 70] 

(g) Bengal Court of Wards Act (IX [9] of 1879), 

S. 70 — Rules under, R. 242 — Sanction given by 

Revenue Board for exemption from payment of 
minimum royalty of mining leases— Sanction con¬ 
ditional upon fulfilment of certain condition by 
grantee—Condition not fulfilled within time—Fresh 
sanciion is necessary — Lease executed without 
fresh sanction is void as being executed without 
sanction. [Para 68] 

(h) Bengal Court of Wards Act (IX [9] of 1879), 
S. 70—Rules under, R. 242 — Sanction for contract 
do lease coal fields obtained from Revenue Board, 
by misrepresentation of facts—Sanction is viiiated. 

[Para 69] 

(i) Civil P. C. (1908), O. 1, R. 3 — Suit against 
company with whom Court of Wards entered into 
contract to lease on behalf of ward, for declaration 
that transaction was void and not binding on ward 
and for possession—Suit not based on negligence 
or fraud of Court of Wards, though negligence 
alleged and proved as ancillary—Suit against com¬ 
pany alone is maintainable. 


The Court of Wards on behalf of the ward entered 
into a contract to lease mining rights with tha 
defendant company. In an action against the com¬ 
pany by the ward upon his attaining majority, for 
a declaration that the contract was void being beyond 
the powers of the Court of Wards and not binding on 
the ward and for possession, the plaintiff had alleged 
and proved negligence on the part of the Court of 
Wards and it3 officers, only as ancillary to his claim 
for the declaration. Negligence or fraud was not the 
cause of action, but it had been alleged to show that the 
Court of Wards had not acted as a prudent man of 
business would do in management of his property : 

Held that the action against the company alone waa 
maintainable. [Para 73] 


Annotation : (’44-Com.) Civil P. C., O. 
N. 3 and 6. 


R. 3, 


(j) Limitation Act (1908), Art. 144-Licence to dig 
and search for coal — Casual acts of digging and 
boring — Such possession does not attract rule ol 
adverse possession. 

A licence to dig and search for coal does not croate 
interest in licensee in the land itself. Casual and spas¬ 
modic acts of digging or boring holes on different spota 
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TV; 

as 


r b:n the coal area cannot be said to be such possession 
to attract the rale of adverse possession. [Para 74] 
Annotation: ( 42-Corn.) Limitation Act, Arts. 142 
and 144. N. 7, 11. 


00 Evidence Act (1872). S. 5 — Documents irre¬ 
levant —No objection to their admissibility—Docu¬ 
ments are not made admissible. 

Y^here the d ’cuments are not relevant under the 
Evidence Act, mere want of objection to their admissi¬ 
bility will not make them admissible. [Para 76] 

Annotation : (’46-Man.) Evidence Act, S. 5, N. 4. 

P. R. Das, L. K. Jha, S. P. Singh , A. B. Jha, 
Hannandan Singh , K . B. N. Singh, Angad 
Ojha, Bishun Kumar Sxngh and Balbhadra 
Prasad Singh — for Appellant. 

S. 31. Bose, S. K. Mitra, K C. Mukherji, U.N. 
Sinha, Jiimal Bhusan Sen, R. K. Bagchi, Govern¬ 
ment Pleader and A. K. Mittar — 

for Respondent. 

Judgment. — These two appeals arise out of 
two suns decided by one judgment of the Addi¬ 
tional Subordinate Judge of Hazaribagh, dated 
30th April 1943. They raise identical questions 
regarding the validity of transactions entered 
into by the Court of Wards on behalf of Raja 
Kamakshya Narain Singh Bahadur of Ramgarh 
(who will hereafter be called the appellant Raja) 
with Messrs. Bird & Co. On behalf of the 
Karanpura Development Company Limited (who 
will hereafter be called the respondent Company) 
evidenced by a prospecting license in respect of 
extensive coal lands lying within the estate of 
the appellant Raja accompanied by an agreement 
to lease, dated 26th March 1915, and two sub- 
sequent deeds, dated 23rd November 1917, and 
1st June 1937, and number of leases granted to 
the respondent company, in pursuance of the 
prospecting license as varied by the deeds of 
variation, just mentioned. 


[2] First Appeal No. 125 of 1943 arises out of 
suit No 82 of 1910 by the a ppellant Raja against the 
respondent Company for a declaration that the 
transitions evidenced by the deeds, just men¬ 
tioned, were void and inoperative in law, 
and for possession of the lands covered by them, 
as also for mesne profits to the tune of about 
two crores of rupees as being the price of coal 
extracted by the lessees of the respondent Com¬ 
pany during the period that they have been in 
possession of the lands under the leases granted 
in pursuance of the impugned prospecting 
license. 

[3] The learned Subordinate Judge held that 
the deed of prospecting license with the agreement 
to lease and the deed of variation dated 23rd 
November 1917, were valid transactions binding 
on the appellant Raja. He, however, held that 
the deed of variation dated 1st June 1937, w T as 
void and inoperative in law. He accordingly 
dismissed the suit except with regard to the deed 
of variation of 1937. The Rija therefore has ap¬ 
pealed to this Court against the part of the 


decree dismissing his suit and the Company has 
filed a cros3 objection to the part of the decree 
holding that the deed of variation of 1937 was 
void and inoperative 

[4] First Appeal no. 127 of 1943 arises out of 
Suit No. 28 of 1940 instituted by the respondent 
Company against the appellant Raja for a decla¬ 
ration that the transactions covered by the deeds 
in question were valid and for specific perform 
ance of the agreement to lease contained in the 
deed of prospecting license dated 26th March 1915, 
as varied by the deeds of 1917 and 1937. The Sub¬ 
ordinate Judge decreed the suit of the respondent 
Company so far as it related to the prospecting 
license of 1915 and the deed of variation of 1917 
but dismissed the suit in respect of the deed of 
variation of 1937. He ordered that the Company's 
possession over the lease-hold properties be con. 
firmed and the Raja be ordered to execute, 
register and perfect in favour of the Company a 
lease in respect of 250 bigha3 of land as prayed 
for in the plaint. He has also issued an injunc¬ 
tion restraining the Raja from interfering with 
the Company in exercise of its rights under the 
prospecting license of 1915 and the variation deed 
of 1917 The Rija has appealed. 

[s] The main question, which arises for con¬ 
sideration in these appea’e, 13 , whether the Court 
of Wards had power to enter into a transaction 
like that of a prospecting license with an agree¬ 
ment to lease, and, if so, whether it acted in so 
doing and in varying its terms from time to time 
•within the ambit of its powers a3 defined in the 
Court of Wards Act (Act IX [9] B. c. of 1879 to 
be referred to hereafter as the Act). It is conceded 
that if it is held that the impugned deeds were 
executed by the Court of Wards in excess of its 
powers under the Act, they will be void and in¬ 
operative in law, and that the respondent Com¬ 
pany will have no title to the lands in their 
possession and will be more trespassers and 
liable to be ejected. 

[6] The facts leading up to the execution of 
the deed of prospecting license of 1915 are these: . 
Mibaraja Ram Narain Singh Bahadur was the 
grand father of the appellant Raja. While he 
was in possession of the estate, he granted a 
prospecting license in respect of another coal field 
known a3 Bokaro Rimgarh to two persona Mr. 
Bannstz and Mr. Mitchell, who were acting on 
behalf of an unincorporated syndicate known as 
the Bokaro Coal Syndicate on terms and condi¬ 
tions as detailed in Ex. A (g), dated 26:h Novem¬ 
ber 1907. It appears that about the same time 
the agents of Bird and Co. and Beg Dunlop and 
Co., approached Maharaja Ram Narain Singh 
Bahadur for prospecting license in respect of th6 
coal fields in question known a3 Karanpuca 
coal fields. Jugal Kishore Prasad, witness No. 4 
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for the appellant Raja, states that when the late 
Raja's manager and and other officials were at 
Calcutta in connection with the execution of an 
indenture relating to the Bokaro Ramgarh Com. 
pany, just mentioned, they were approached on 
behalf of Messrs. Bird & Co. and Beg Dunlop & 
Co. for a prospecting license in respect of the 
Karanpur coal fields and the agents of the com. 
pany later came to Padma to carry on negotia- 
tions with the Raja. He also states that when 
they failed to persuade the Raja to agree to give 
them the prospecting license they were asking 
for they held out a threat that they would get 
the mines in spite of the Raja somehow by hook 
or by crook. 

[ 7 ] It appears that the members of the junior 
branches of Raja heli Khorposh grants under 
him which comprised certain villages covering 
portions of Karanpura coal fields. These jagir 
estates were then under the management of 
the manager appointed under the Encumbered 
Estates Act. Bird & Co. along with Beg Dunlop 
& Co. approached the manager of the Encum¬ 
bered Estates and started negotiations for pros¬ 
pecting licnnses in respect of the coal lands 
comprised in the estates under his charge. They 
succeeded in obtaining four prospecting licenses 
in respect of encumbered estate, ( 1 ) Hossir ( 2 ) 
Kathnmderi and Kothas under four deeds of the 
same date, 23rd February 1909. 

[8l Maharaja Liam Narain Singh Bahadur 
having come to know of these deeds, wrote to 
the Commissioner, Chota Nagpur Division, object- 
ing to the grant of these prospecting licenses 
by the manager, Encumbered Estates to Bird & 
Co. The letter is Ex. A (h) I, dated 9ch October 
1908. He stated in the letter that the persons 
holding villages given in jagir, khairat and 
Khorposh had no underground rights that the 
Board of Revenue in sanctioning the leases in 
respect of the minerals by the encumbered 
estates would be acting entirely prejudicially 
to his interest and that he expected that the 
authorities would not do anything to injure hi3 
interest. This protest seems to have gone un¬ 
heeded. Maharaja Ram Narain Singh was, there¬ 
fore, compelled to institute four title suits in 
October 1909, against the Jckoposhd irs and their 
licensees. Messrs. Bird & Co., contesting the 
right of the khorposhdars to the minerals and 
praying that the prospecting licenses, granted 
bv the Encumbered Estates be declared to be 


void and inoperative and for a perpetual injunc¬ 
tion against the licensees, Messrs. Bird & Co., 
restraining them from prospecting for coal and 
opening mines and quarrits. While these suits 
were pendiog the decision of the Privy Council 
in the case of Bari Narayan Singh v. Sriram 
Chakravirti , 37 I. A. 136 : (37 cal. 723 p. c.) 


was given holding that the right to minerals 
did not, unless expressly granted, pass to the 
jagirdars or tenure holders and remained with 
the proprietor. 

[9] It appears that on 10 th June 1910, Mr. 
Geake, Commissioner of Chota Nagpur wrot6 
the letter (ex. 156-a) to the Raja that it would 
be “ in the interest both of the district and of 
the parties concerned that if possible a reason¬ 
able compromise should be arrived at ”, in the 
litigation then pending between him and the 
jagirdars in respect of the mineral rights. He 
asked the Raja to attend a conference at which 
the matter of compromise could be discussed 
informally and entirely without prejudice. In 
reply the Raja informed the Commissioner that 
he was not willing to compromise the suit, by 
a letter, dated 26 th June 1910 (ex. A (h) 2). He 
mentioned in the letter the then recent decision 
of the Privy Council, Hari Narayan v. Sri 
Bam, 37 I. A. 136: (37 Cal. 723 P. C.) and stated 
that in view of that deoision, he was advised by 
his lawyers of Calcutta that he had the fullest- 
right to all minerals in the zamindari as he or 
his ancestors had not parted with that right in 
favour of the tenure-holder3 by any express con¬ 
tract to that effect. 

[10] Oq receipt of this reply Mr. Geake wrote 
a letter (Ex. a (i) ( 2 ) ) to Mr. Slacks, Member, 
Board of Revenue, dated 29th June 1910, in 
which he enclosed a copy of his letter to the 
Raja and his reply and stated that he felt that 
the Bokaro Ramgarh Company was responsible 
for the attitude whioh the Raja had adopted 
and further that the Privy Council ruling in 
the Patna case (referred to above) had “ rather 
knocked the bottom out of any hope3 of ami¬ 
cable compromise." 

[ 11 ] The correspondence between the Com¬ 
missioner and the Raja regarding the amicable 
settlement of the suits which were pending was 
occasioned, it is contended on behalf of the 
appellant Raja at the instance of Sir Souther¬ 
land who was a partner of Beg Dunlop Com¬ 
pany which Company also was interested in the 
prospecting licenses which were in question in 
those 6uits. Tne suggestion on behalf of the 
appellant Raja is that the Commissioner and the 
Member, Board of Revenue, and other officials 
of the Goveroment of Bengal happened to be 
within easy approach of the top-most European 
officers of Messrs. Bird & Co. and Beg Dunlop 
Co. and these companies attempted to coerce 
the then Raja of Ramgarh into an amicable 
settlement of the suits through the intervention 
of these officers. They knew perfectly well that 
as a result of the aforesaid decision of the Privy 
Council the suits were bound to be decreed and 
they were bound to be turned out of possession 
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of the lands they held under those illegal pros¬ 
pecting licenses. 

[12] While these suits were pending, Raja 
Ram Narayan Singh died on 26;h January 1913. 
His sou Kucnar Lakshmi Narain Singh was yet 
a minor. Che Court of Wards took over the 
management of the estate. It appears that 
Messrs. Bird & Co. took the earliest opportunity 
to approach the Board of Revenue for acquisi- 
tion of underground mineral rights in the 
Karanpura fields which they had failed to acquire 
so long a3 Raja Ram Narain Singh was alive. 

[13J On 15th March 1913, Messrs. Bird & Oo. 
wrote to the Board of Revenue (Ex. 13o) stating 
that they understood that the estate of the late 
Raja cf Padrna had been taken over by th 9 
Court of Wards and that they desired to nego- 
tiate for the acquisition of all underground 
mineral rights in the Karanpura field, and they 
trusted that the Government would not make 
a settlement of mining rights with any other 
party without taking cognizance of their appli¬ 
cation. They addressed a similar letter (Ex. 
130 -b) to the Deputy Commissioner, Hazaribagh. 

[M] One Mr. W. 0. MacGregor (of whom 
more will have to be said later) came to 
be appointed manager of the Ramgarh Estate 
under the Court of Ward3, and he took over 
oharge of the estate on 2nd July 1913. He replied 
fco Messrs. Bird & Oo. by a letter (Ex. 125), 
dated 4th September 1913, that the Court of 
Wards were ready fco enter into negotiation for 
a lease of the whole of the Karanpura coal-fields 
and asked them fco state the terms on which they 
were willing fco take a lease. lie further inform¬ 
ed Messrs. Bird & Co. that there were other 
applicants for lease, and that the estate being 
involved and anxious to pay off the debts, cno 
of the conditions of the lease wa3 to be an 
advance of about eight to eleven lakhs to the 
estate on the same terms as the loan advanced 
by the Bokaro Ramgarh Company. On the sub- 
jeofc of this proposed lease, the Deputy Oommis- 
eioner appears to have written to the Manager, 
Ramgarh Estate on 10th October 1913, a memo, 
(Ex. T15), stating that the terms offered by one 
Mr. Bommertz should afford a suitable basi3 
for negotiations. 

[15] One Mr. Ironside belonging to Messrs. 
Bird & Co. wrote to the Deputy Commissioner, 
Hazaribagh, on 26fch November 1913 (Ex. 130J), 
that they were making preparations for a 
resumption of the suifc3 brought against the 
Manager, Eucumbered Estates, by the Ramgarh 
Raja, and that they were ready for all eventu¬ 
alities. He also mentioned that Mr. MacGregor, 
the newly appointed manager of the estate, had 
written to them on being approached by their 
Kodarma agent that he was willing to grant a 


prospecting license of the Karanpura field on 
certain term3, and that it seemed to bi 3 firm 
that a3 this might be a means for eventually 
bringing about a settlement of the present con¬ 
flicting interests and assisting in the develop¬ 
ment of the country, he would visit Hazaribagh 
with a view to discussing the matter with him, 
and they felt that it was impossible for them to 
consider Mr, MacGregor’s proposal until they 
had an opportunity of placing their views before 
him. It was suggested on behalf of the appellant 
Raja that from the tone of this letter, and from 
the events which had happened in the lifetime 
of the late Raja, it was clear that the prospeot- 
ing licence which Me33rs. Bird & Co. obtained 
from the Encumbered Estates wag with a view 
to bring pressure to bear on Ramgarh Raj to 
agree to give them a prospecting license of the 
Karanpura coal fields on their terms. Mr. Iron¬ 
side’s letter, just mentioned, the learned Sub¬ 
ordinate Judge has rightly observed, leaves no 
doubt that his intention was to use the panding 
ligation as a means of achieving the object that 
the Company always had in view, namely, seour- 
ing prospecting license of the Karanpura coal¬ 
fields. 

[16] On 12 th December 1913 Anderson Wright 
& Co. wrote to the Manager, Ramgarh Wards 
Estate, (ex p ( 13 )), that they understood that 
the Court of Wards was prepared to consider 
offers for a prospecting license with regard fco 
the supposed coal deposits in Karanpura, and 
that the Syndicate they represented had obtained 
from the late Raja a p irwana on payment of 
R3. 25,000 entitling them to a prospecting license 
on certain terms, and that they had the right 
under th9 p^rwana of first refusal before any 
settlement with any other party was concluded. 
In the circumstances, they requested that the 
Syndicate should be given a fair opportunity of 
putting forward its proposals. They wrote again 
on 20th December 1913 fco Mr. MacGregor (Ex. 

P ( 14 )) asking on what terms be would be pre¬ 
pared fco grant a concession for the coal rights 
in Karanpura, to which by a letter (Ex. P (12)) 
dated 30th December 1913, MacGregor replied 
that it was for them to make some definite offer 
in the absence of which it was impossible for the 
Court of Wards to consider their case. The mat¬ 
ter seem3 fco have rested there. On 10th March 
1914 the Manager, Wards and Encumbered Esta¬ 
tes, appears to have written to Messrs. Bird & 
Co. that the proprietor of the Hosir II Encum- 
bered Estate was prepared to sell hi3 claim to 
the underground minerals in hi3 estate for the 
consideration detailed in the letter, and that if 
the Company were prepared fco purchase it, th 0 
Deputy Commissioner would be prepared to 
reoommend the proposals to the Government foe 
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sanction. Messrs. Bird & Co. replied through 
their solicitors, Orr Digham & Co (Ex. 130 (f), that 
they would possibly have no objection to the 
terms on which the offer of sale of the claim to 
the underground minerals was made except one 
regarding which one of their agents would meet 
him and discuss. 

[17] It appears that on 1st and 2nd April 1914 
a conference was held at Hazaribagh at which 
Messrs. Witlookaud White for Messrs. Bird & Co., 
Manager, Encumbered Estates, Ramgarh Estate, 
and Mr. Li:ter, Deputy Commissioner, were 
present. At this conference terms of the with¬ 
drawal of the suits pending between the Ram- 
garh Estate represented by the Court of Ward3 
on one side, and the Manager, Encumbered 
Estates, and Messrs Bird & Co. on the other, as 
also the terms on which the Ramgarh Estate 
would be prepared to grant prospecting license 
to Messrs Bird & Co. were discussed. The memo¬ 
randum of discussions held at this conference 
was kept by Mr. Lister which he Bent as an 
enclosure to a letter which be addressed to 
Messrs. Bird & Co., dated 7th April 1914 (Ex. 130 
(i)). There seems to b3 a serious controversy be¬ 
tween the parties a3 to the exact nature and scope 
of the discussion at thi3 conference. Itisoonten- 
ded on behalf of the respondent Company that 
but for the Court of Wards agreeing to grant them 
the prospecting license in respect of the Karan- 
pura Coal Fields on the terni3 discussed and 
agreed to at this conference, they would not 
have compromised the suits pending between 
them and the Court of Wards regarding under¬ 
ground rights in the khorposh grants in respect 
of which they had already obtained licenses from 
the jagirdars. On the other hand, it is urged on 
behalf of the appellant Raja that the suits after 
the decision of the Privy Council, already referred 
to, had no legs to stand upon, and Messrs. Bird 
& Co. were bound to go out of the litigation and 
leave the proprietors of the encumbered estates 
to their resources to fight the Court of Wards 
which had much larger resources; and it is wrong 
to say that the compromise of these suits could 
ever form a consideration for granting a pros¬ 
pecting license of tho Karanpura coal-fields to 
Messrs. Bird & Co. Mr. P. R. Das appearing for 
the appellant Raja has drawn our attention to 
the fact that at the conference the two matters, 
namely, the suits and granting of the prospect¬ 
ing license to Messrs. Bird & Co. were diecussed 
separately and were kept independent of one ano- 
ther. Our attention has been further drawn to 
the expression in Ex. 130 (i). namely, “Messrs. 
Bird k Co. will in any case not go on with this 
litigation,” and it ha9 been contended that it is 
clear that the going out of Messrs. Bird & Co. of 
the litigation was not dependent on the Court of 


Wards agreeing to grant the prospecting license 
in question and regard being had to the strength 
which the suits had received on account of the 
then recent decision of the Privy Council in the 
case of Hari Narayan v Sriram Chakravarti , 37 
I. A. 136: (37 Cal. 723 P. 0.), the Court of Wards 
was under no compelling necessity to enter into 
any compromise in regard to these suits. It is 
contended that two out of the four suits were in 
fact not compromised, and the Court of Wards 
had to incur expense in litigation and ultimately 
succeeded in obtaining a contested decree in those 
cases. It may be necessary to say more about 
this compromise w’hen dealing with the question 
PS to whether or not the Court of Wards acted 
as a prudent owner w ? ould have done in the 
matter of granting the prospecting license in 
question to the respondent Company. 

[ 18 ] To continue the chronological narrative 
of events. It appears that on 4th April 1914, 
Rani Rikhi Nath Kumari, the widow of the late 
Raja Ram Narain Singh, having come to know 
of the conference at which the granting of the 
prospecting license to Messrs. Bird & Co., was 
decided, addressed a letter (ex. p 3) to the De- 
puty Commissioner of Hazaribagb, in which she 
stated that the suits pending against the Jagir¬ 
dars and Kliairatdars in respect of the under¬ 
ground rights should not be compromised and the 
Karanpura coal field should not be settled with 
Messrs. Bird k Co. She brought to the notice of 
the authorities that Messrs. Bird & Co., had foster- 
ed the dispute between the Ramgarh Estate and 
the Encumbered Estates, and that but for them 
it would not have been nece33ary for her hus- 
band to have instituted these suits. She further 
stated that she was definitely of the opinion that 
it would be harmful to the estate if fcbe Karan¬ 
pura coal fields were settled with Messrs. Bird k 
Co. She also stated that to her knowledge there 
were, besides Messrs Bird k Co., other applicants 
who w’ere desirous of taking the settlement of 
the Karanpura coal-fields, and that there was no 
reason why the settlement should be made with 
Messrs. Bird & Co. She appealed to the Govern¬ 
ment to save the property of the ward and not 
to compromise the suifc3 and settle the Karanpura 
coal-fields with the respondent Company. Memo 
to this letter of the Rani, forwarding it to the 
Manager, Ramgarh Wards Estate, seems to in- 
dicate that the Deputy Commissioner presumed 
that Babu Saroda Charan Mitra who happened 
to be tue lawyer for the estate had communicat¬ 
ed with the Rani and had explained matters to 
her to allay her apprehensions. 

[19] It appears from a letter dated llth April 
1914, from tho Deputy Commissioner, Hazari- 
bagh, to Messrs Bird k Co., that the proposals 
which were discussed at the conference held on 
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1st April were submitted to the Hon’ble Member, 
-Board of Revenue, on sth April, and that the 
Board was not averse to the settlement of the 
Karanpura coal lands litigation on the lines spe¬ 
cified in the note mentioned therein. The precau¬ 
tion was to be taken that the term 3 of the 
compromise should be so expressed a 3 not to 
prejudice either the Ramgarh Estate or Messrs. 
Bird & Co., in any similar litigation regarding 
mineral rights against other tenure-holders. In 
reply to this letter, Messrs. Bird Sc Co., wrote to 
the Deputy Commissioner on 15th April 1914 , 
(Ex. A (j) (3)) that they presumed that they cor¬ 
rectly read the letter, as formally conveying to 
them the Board’s sanction to the terms re : 
Karanpura a3 arrived at the meeting of 1st and 
2nd instant. This letter was replied to by the 
Deputy Commissioner on 17th April (Ex. 130 (j)). 
He stated in reply: 

“My letter is to b3 understood to mean that the 
terms regarding Karanpura as arrived at, at the meet¬ 
ing of 1st and 2nd in-tant have been approved by tbe 
Board a3 right and proper. Their formal sanction can¬ 
not be given until the fcerm3 are embodied in a formal 
document.” 

[20] On 17th April 1914, the Manager, Mr. 
MacGregor wrote to Mr. S. C. Mitra regarding 
the proposed compromise of the mineral suits 
pending in the Courts at Hazaribagh and gave 
him instructions for drawing up petitions to be 
filed by both parties, and cautioned that the peti¬ 
tions had to be so drafted as not to prejudice 
tbe interest of the estate in any manner in suits 
of similar nature that may have to be filed there¬ 
after. 

[21] Just about this time, by a letter dated 
24th April 1914 (Ex. A (i) (5)), Messrs. Andrew 
Yule & Co., made an offer of taking a licence to 
prospect the Karanpura coal-fields and stated 
their terms. Oa 27th April 1914, it appears that 
Hon’ble Mr. S. C. Sen on behalf of the Comoany 
interviewed the Deputy Commissioner, Hazari¬ 
bagh, in this connection and offered somet^rms. 
On 2nd May 1914, Messrs. Andrew Yule Sc Co., 
wrote to the Manager, Ramgarh Estate; stating 
that their offer was a provisional one. and they 
were quite prepared to modify the same to meet 
the views of the Deputy Commissioner and all 
that they wanted was an opportunity of doing 
so before closing the business with other parties. 

[23] From a note (ex. 147) of Mr. Walsh 
dated 10th July 1914. it appears that he consider 
ed the offers of the other parties for the lease of 
the mineral right of the Karanpura coal-field, 
and he came to the conclusion that the term3 
offered by Messrs Bird & Co., were more ad¬ 
vantageous to the estate than those offered by 
Messrs. Andrew Yule Co. as also that of 
Messrs. Anderson Wright & Co., and stated that 
there was no reason to modify the decision al¬ 


ready arrived at to grant the license of the 
Karanpura coal-field to Messrs. Bird & Co. 

[23] By a letter dated 14th May 1914, the 
Board of Rsvenue through it3 Secretary inform¬ 
ed Messrs. Andrew Yule & Co., that 

“negotiation fora concession in respect of the mineral 
rights in Karanpura appertaining to the Ramgarh 
Wards Estate in the district of Hazaribagh are with the 
Board’s approval in progress with another firm and 
have already reached an advance state.” 

It is to be noticed that the Board did not tell 
Messrs. Andrew Y 7 ule & Co., that their offer was 
not up to the mark, and, therefore, merited no 
consideration. The correspondence relating to 
offer of Messrs. Andrew Yule & Co., will have to 
be again referred to later when di3cus3ing the 
question raised on behalf of the appellant Raja, 
that the authorities of the Court of Wards were 
bent upon giving the prospecting license to Mes¬ 
srs Bird & Co., and therefore, they did not al¬ 
low any other offer to materialise and to use the 
expression of Mr. P. R. Dis such other offer as 
were made were choked off. 

[24] It appears that Messrs. Bird & Co. sub¬ 
mitted to the Manager drafts of prospecting 
license, mining lease and agreement for mort¬ 
gage as enclosures to their letter dated 12th 
May 1914, (Ex. 125 D). They stated in the letter 
that the documents were based on Messrs. Ander¬ 
son Wright & Co.’s Bokaro Ramagarh lease and 
the notes drawn up by the Deputy Commissioner 
at tbe joint interview. They suggested that the 
period during which the land was to be held under 
the prospecting license free from the minimum 
royalty should be raised from one year to tbre6 
years. Mr. MacGregor in reply to thi3 letter 
wrote to Messrs. Bird Sc Co., on lGfch May 1914, 
(Ex. 125 E). He stated that from a cursory glance, 
the agreement appeared to differ entirely from 
the terms of Bokaro Ramgarh deed in the mat¬ 
ter of the mortgage, and that he was unable to 
recommend any departure from the fcerm3 arrived 
at in their previous discussions because it was 
unlikely that the Court of Wards would agree to 
any soch m Ddifications. He also informed the 
Comoany that proposal for such modifications 
would open the door to other parties who were 
already approaching the Board aad Government 
with gradually increasing offers. Messrs Bird 
Sc Co., iu their letter (Ex. P. 10). dated 18 th May 
1914, wrote to the Manager stating that there 
was no question of departure from the terms 
arrived at between them, and that they had no 
desire for any such departure. 

[ 25 ] It appears that on 25th July 1914, the 
Commissioner wrote to the Secretary to the B^arcl 
of Revenue (Ex. 131-B) informing him that tbe 
terms between themselves and Mes3r3. Bird and 
Co., have been finally agreed, and asking that 
the documents drawn up by Messrs. Orr Dignam 
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& Go., as approved by Sarda Charan Mitter be 
now formally approved. On 27th July 1914, (ex. 
18aP), Messrs. Orr Dignam & Co., Solicitors to 
Messrs Bird & Co., informed the Manager, Wards 
and Encumbered Estates, that Messrs. Bird & Co. 
withdrew from defence of the suits regarding 
mineral rights. On 28 th July 1914, the Board inti, 
mated by a telegram (Ex. 130 s) to the District 
Magistrate, Hazaribagh, its approval of Karan- 
pura agreements. The Deputy Commissioner, 
Hazaribagh, wrote to the Commissioner, Chota- 
Nagpur, on 9th September 1914 (Ex. s) that 
owing to the War Messrs. Bird & Co., wanted to 
pay only rupees one lakh out of the total sum of 
rupees ten lakhs, and the balance to be paid a3 
soon as international finance became normal, 
with the right of immediate commencement of 
prospecting. On 14th October 1914, (Ex. 125 F) 
Messrs. Bird and Co., paid rupees one lakh. On 
16th November 1914, (Ex. 130-z), Messrs. Bird 
& Co. paid Rs. 1,22,750 to the Encumbered Esta¬ 
tes payable by them as one of the terms of the 
compromise of the mining suits. Messrs. Bird & 
Co., had asked for a postponement of prospecting 
for one year owing to the difficulties created by 
War, and the Board agreed to the postponement 
by its letter (ex. P9), dated 25th November 
1914. On 30th November 1914, consent decrees 
in suits Nos. 303 and 304 were passed. On 27th 
February 1915, and on 30th March 1915, contes- 
ted decrees in suits Nos. 301 and 303 were made. 
On 25th March 1915, the prospecting license in 
question was executed and rupees nine lakhs as 
agreed was advanced. 

[26l Messrs. Bird & Co. floated the respon- 
dent Company of which they themselves became 
the Managing Agents. The prospecting license 
was transferred to the respondent Company. 

[27] This prospeoting license accompanied by 
an agreement to grant leases was for a period of 
eix years in respect of coal lands comprised in 
312 villages known as the Karanpura coal fields. 
It may be stated that in Ramgarh Raj there are 
large areas of coal bearing lands. These lands 
have beon divided by the Geological survey of 
tbe district into three broad divisions. The Bokaro 
Jharia Coal Fields, the Bokaro Ramgarh Coal 
Fields and the Karanpura Coal Fields. The pros- 
peotiDg license, as already stated covered the last 
of them, the Karanpura Coal Fields. 

[28] Under the terms of this license, Messrs. 
Bird & Co., Lad to take up on mining lease in 
one lot or in parcels either at one time or from 
time to time within a period of six years an ag¬ 
gregate area of not less than 10 000 bighas, but 
tbe Company was at liberty 10 take up such 
further area in excess of 10,000 bighas as it might 
think fit. Further, under the terms of the inden- 
ture upon the execution of every such lease the 


lessee was to pay salami at the rate of Rs. 40 
per bigha and a minimum royalty at the rate of 
Rs. 5 per bigha, provided that, if at the time 
of taking the lease no railway connection or 
railway facilities were available for despatch 
from the mouth of the pit the coal won from 
the mines, no salami or premium was to be 
payable in respect of such coal mines or lands 
until such time a3 railway connection and 
railway facilities should be available. Simul¬ 
taneously with the execution of the prospecting 
license, Messrs. Bird & Co., advanced, as already 
stated a sum of rs. 9 lakhs. As security for the 
payment of this sum the Court of Wards, through 
the Manager, mortgaged to Messrs. Bird & Co., 
the z*mindary interest in 312 villages covered 
by the prospecting license. The terms regarding 
the period for which the license was to remain in 
operation and regarding minimum royalty in 
respect of any area or areas in excess of 10,000 
bigba9 were subsequently varied by two deeds, 
which deeds are also impugned and will be dealt 
with later. It may be stated that no mining 
leases were taken by the respondent Company 
during the period of six years from the date of 
the prospecting license. The terms on which the 
leases were to be granted in pursuance of the 
agreement to lease as included in the prospecting 
license were substantially those as contained in 
the draft lease incorporated in Bokaro Ramgarh 
prospecting license, except the ces9 clause which, 
instead of making the lessee liable to pay all im¬ 
positions by way of cess and taxes made them 
liable to pay only their own share of cesses and 
taxes, and the lessor, the appellant Raja, liable 
to pay all such cesses and other taxes as may be 
imposed upon him in respect of the leasehold 
property. 

[29] Before the grounds on which this deed i 3 
attacked on behalf of the appellant Raja are 
stated and dealt with, it will perhaps be better to 
give an idea of what this Karanpura Ooal Field 
is like. 

[30] The Karanpura Coal Fields are divided 
into two portions known as North Karanpura 
Coal Field and the South Karanpura Coal Field. 
The south portion of the field is 77 square miles 
while the north portion which is much larger in 
area is 473 square miles. The total area of the 
entire Karanpura Coal Fields is 550 square mile 3 . 
Out of the entire fields. Ramgarh Estate has got 
350 square miles in North Karanpura and 65 
square miles in South Karanpura, the total be. 
ing 415 square miles. Dr. Jowett in his report 
(Ex. 153-K) states at p. 144 that in these fields 
some first class coal seams had been discovered 
and a greater number of second class seams, 
which were estimated by him to be between 5000 
and 10,000 millions of tons at least without 
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considering any coal below 2000 feet from the sur- 
face. It appears that other coal fields like Rani- 
ganj and -Jharia were opened in 1830 or 1840 and 
1830 respectively and that both of them have 
been thoroughly explored and developed. Mr. 
Russell, the then Deputy Commissioner, Hazari. 
bagh, was perfectly justified in stating in the 
year 1934 (Ex. 95) that the total deposits of 
Ramgarh Estate would be one of the most im 
portant coal fields in India. Dr. Jowett described 
Karanpura as one of the principal coal fields of 
country. There can be no doubt, therefore, that 
the properties “which are the subject-matter of 
the present suits are very valuable and Mr. 
Roberts, a partner of Messrs. Bird & Co. could not 
but say in his evidence that the prospecting license 
held by the respondent Company was a valuable 
concession. 

[31] Mr. Das, for the appellant Raja, attacks 
this deed, in the first place, on the ground that 
the prospecting license in question also contained 
a contract to lease and a draft of such a lease, 
which the Court of Wards had to adopt if the 
respondent Company applied for a lease within 
the next six years and the Court of Wards which 
was in the position of a guardian of a minor had 
no power to bind the ward by a contract to lease 
in future. He contends that it is settled law that 
no guardian can bind a ward or the estate of a 
ward by a contract to sell or lease. Reliance is 
placed on the case of Mir. Sarwarjan v. Fakk- 
ruddin Mahomad,39 I. A. 1 : (39 cal. 232 P. C.) 

for the proposition that 

“It is not within the competence of a manager of a 
minor’6e?tatp, within the competeDceof a guardian of a 
minor to bind the minor or the minor’s egtate by a contract 
for the purohase of immoveable property.*' 

It was, however, concedod by Mr. Das that if 
power to enter into a contract is conferred by a 
statute, this rule of common law is abrogated and 
the guardian will be competent to bind the minor 
or his estate by a contract to sell or lease. The 
question, therefore, i3 whether any of the provi¬ 
sions of the Court of Wards Act confers a power 
on the Court of Wards to enter into such a con¬ 
tract. None of the sections of the Court of Wards 
Act (Act ix [9l (B. c.) of 1879) in specific terms 
confer on the Court of Wards power to enter into 
an agreement to lease. Section 18 of the Act 
provides : 

“The Court may sanction the giving of leases or farms 
of the whole or part of any property under its charge, 
and may direot the mortgage or sale of any part of suoh 
property, and may direct the doing of all such other acts 
as it may judge to be most for the benefit of the property 
and the advantage of the ward.” 

Section 14 of the Act provides:- 

“Subjeot to the provisions of this Act the Court may, 
through its Manager, do all such things requisite for 
the proper care ard management of any property...as 
the proprietor of any such property, if not disqualified, 
might do for its care and management.” 


Are these provisions wide enough to include by 
necessary implication the power to enter into an 
agreement to lease? Mr. Das submits that they 
are not. The expression “do all such things as 
the proprietor of any such property, if not dis- 
qualified, might do” in S. 14 cannot be said to 
confer such a power as to enter into a contract 
to give leases in future and cannot be said to be 
an Act necessary for the care and management 
of the property. Section 14, therefore, according 
to his submission, does not even impliedly confer 
power on the Court of Wards to enter into an 
agreement to lease. He next contended that the 
power to lease conferred by 8. 18 of the Act did 
not include the power to contract to execute a 
lease. He cited a passage in “Farwell on Power” 
(p. 394, 3rd Edition): 

“If an Aot of Parliament speaka of a lease, it meana 
lease and not an agreement to lease,*’ 

He also relied on the case of Hukumchand v. 
Raja Ran Bahadur Singh , 4 P. L. J. 580 at 
pp. 603, 604 : (A. I. R. (6) 1919 Pat. 146) where Sir 

Dawson-Miller 0. J., after citing Farwell on 
Power, held that the power conferred by 8. 17, * 
Encumbered Estates Act (Act VI [6] of 1876) on 
the manager to grant leases did not include the 
power to enter into an executory contract to grant 
leases in future. The question whether the Court 
of Wards Act empowered the Court to enter into 
an agreement for leases, however, arose in the 
case of Rudradas Chakravarty v. Kamakhya 
Narayan Singh , 3 pat. 968 • (A. I. R. (12) 1925 Pat. 
259) and it was held by Kulwant Sahay, J. who 
delivered the judgment of the Court that on a 
careful consideration of the provisions of the Court 
of Wards Act the Court of Wards had power to 
enter into an agreement to grant a lease. The 
case of Hukumchand v. Raja Ran Bahadur 
Singh , 4 P. L. J. 5S0 : (A. I. R. (6) 1919 Pat. 146) 
was considered and distinguished. It i3 pointed 
out by Mr. Das that the case of Hukumchand , 

(4 P. L. J. 580 : A. I. R. (6) 1919 Pat. 146) went up 
to the Privy Council and the judgment of this 
Court was affirmed: Hukumchand v. Ran Baha¬ 
dur Singh . 511. A. 208 at pp. 216 and 219 : (A. I. R. 

(11) 1924 p. c. 156). So far as the decision in the 
case of Jxudradas Chakravarty , 3 Pat. 968 :(a. I .R. 

(12) 1925 Pat. 259) on the question at issue is con¬ 
cerned, he rightly contends that it is obiter. The 
suit for specific performance of a contract was 
dsimissed on other grounds. It was held in that 
case that there was no concluded agreement, that 
there was no sanction by the Board, and jihat 
the contract was incomplete a3 no date was fixed 
for the commencement of the lease. The deter¬ 
mination of the question as to whether the Court 
of Wards had the power to enter into a contract 
to lease was not necessary for the decision of the 
case. 
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[32] Looking, however, afre3h at the question 
whether the Court of Wards Act empowers the 
Court to enter into a contract of this description, 
it appears to us that the view taken by Kuiwant 
Sahay. J. in the case of Rudra Das , 3 Pat. 968 : 
(a. I. R. (12) 1925 Pat. 259) is the correct view. 

The concluding words of s. 18, Court of Wards 
Act 

“the Court may direct the doing of all suoh other act9 
as it may judge to be most for the benefit of the pro¬ 
perty and the advantage of the ward”, 

are wide enough to include within their ambit 
the power to enter into a contract to lease, 
“Such other acts" it was contended by Mr., Das 
Bhould be construed ejusdern generis with “the 
giving of leases or farms” the words used in 
the first part of the section. We are ' not in- 
Iclined to accede to this contention. The section 
by its concluding portion clearly empowers the 
Court to do all other acts, the only limitation 
being that those acts must be, what the Court 
after applying its mind, judges as being “most 
for the benefit of the property and the advan¬ 
tage of the ward”. In other words, if the entering 
into a contract to lease is, in the circum- 
stances of the case, judged by the Court to be 
necessary to benefit the properly and to confer 
advantage on the ward, the Court will be acting 
within its power in entering into such a con¬ 
tract. Even conceding to the contention that 
statutory power must be construed strictly and 
power to lease does not include a power to con¬ 
tract to lease, there is no difficulty in construing 
the last clause of s. 18 as confering upon the 
Court a power to enter into an executory con¬ 
tract of this nature, if a situation arises which 
oall9 for the exercise of such power for the bene, 
fit of the property and the advantage of the 
ward, The test to be applied for the purpose 
of finding as to whether the Court has such a 
power seems to be whether the contract to lease 
is one which the Court can be said to have 
judged as being mo3t for the benefit of the pro. 
P 0 rty and the advantage of the ward. It may 
also be added that the decision of their Lord¬ 
ships of the Judicial Committee in the case of 
Mir Sarwarjan v. Fakhruddin Mahomed 
Chouihuri % \ 59 i. a. l: (39 cal. 232 p. c.) is not 
meant to be of universal application. That was 
a case of a Muslim. The case of a Hindu may 
present differentiating characteristics in so far 
as considerations of benefit to the minor may 
easily be available to the other party who has 
entered into a contract with the minor’s guar¬ 
dian. The latest decision of their Lordships of 
the Judicial Committee in the case of Subrah - 
manyam v. K. Subba Rao t 75 1 . A. 115 : (a. i. r. 
(35) 1948 r. C. 95) may be referred to with ad¬ 
vantage. It may also be added that Mr, Das’s 


contention that a power to sell does not include 
the power to enter into a contract of sale is not 
sound. Apart from authority it i3 manifest that, 
if a person is authorized to sell another person’s 
property, he is also clothed with the authority 
to enter into a contract of sale which invariably 
precedes a sale. The observations of a Division 
Bench of thi3 Court in the case of Loknath 
Prasad Singh v. Wahib Hussain , 11 p. l. t., 

121 at p. 129 : (A. I. R. ( 17 ) 1930 Pat. I8l) sup¬ 
port the same conclusion. The observations of 
Buckely J. in the case of Rosenbaum v. Belson t 
(1900) 2 Oh. 267 at p. 271: (69 L. J. ch. 569), 
to the following effect are also in point: 

“I have been unable to find any case in which it has 
been held that instructions given by A B to sell for 
him his house, aod an agreement to pay so much on 
,tbo purchase price accepted, are not an authority to 
make a binding contract, including an authority to 
sign an agreement. If a power of attorney were given 
to«A B to sell an estate, he would, in my opinion, be 
entitled, in the absence of anything narrowing the 
meaning of the word ‘sell*, not only to negotiate for 
but to sign an agreement for sale; and that would give 
to the word ‘bell’ the full meaning—namely, to con¬ 
clude a binding agreement for sale.” 

It must therefore be held that Mr. Das’s con¬ 
tention that the power to grant a lease given 
by the Court of Wards to the manager, or the 
higher officials of the Court of Wards, doe 3 not 
include the power to enter into a contract tc 
lease is not sound. 

[33] The question to be put and answered in 
each case is this. Did the Court of Wards in the 
circumstances of the case judge that to enter 
into a contract to lease is most for the the bene- 
fit of the property and the advantage of the 
ward ? If so, it must be held that the final words 
of S. 18, Court of Wards Aot, empower the Court 
to direct the entering into such a contract. On 
the other hand, if the Court without taking 
thought and exercising its judgment regarding 
the benefit of the estate and the advantage of 
the ward sanctioned such a contract, it must be 
held that it acted in excess of the power con¬ 
ferred by the statute, as also beyond the powers 
of a trustee or guardian of a minor and the 
transaction i3 void and not binding on the ward. 

[34] In this view of the matter, it seem 3 un¬ 
necessary to refer to and to discuss at length the 
authorities cited by Mr. Das for the proposition 
that cestui que trust cannot be bound by a 
personal contract of the trustee or that the 
minor cannot be so bound by the contract of 
his guardian such as, cases of Zeebunnissa v. 
Mrs. II . B. Danagher 59 Mad. 942 : (a. i. r, 
(23) 1936 Mad. 564), Oceanic Steam Navigation 
Co. v. Sutherberry , (i 88 l) 16 ch. D. 236: (so 
L. J. ch. 308), Trevelyan on Minors p. 186 
Waghela Rajsanji v. Sheilch Masludin , 14 
i. a. 89: (11 Bom. 551 p. o.) ( Indur Chunder 
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Singh v. Radkalcishora Ghose , 19 I. A. 90: 
(19 Cal. 507 P. 0.) Ramnalsinghji v. Vadilal , 
20 Bom. oi and Fatma Bibi v. Debnauth Shah, 

20 cal. 503. 

[35] The question,-therefore, which falls to 
be decided is whether the transaction in ques¬ 
tion wa3 judged by the Court of Ward3 as being 
most for the benefit of the property and the 
advantage of the ward, or was entered into 
without any thought having been taken a3 to 
what was beneficial to the ward or his estate. 
The grounds on which it is contended by 
Mr. Das for the appellant Raja that no such 
thought w’as taken are: (l) The Court of Wards 
preferred Messrs. Bird and Co. to other appli¬ 
cants without any judgment of their respective 
merits; (2) it did not apply its mind to the ques¬ 
tion of the market rate of salami and royalty 
obtaining in 1915 when the transaction was 
entered into and agreed to th9 rates prevalent 
in 1907; and (3) it departed from the cess clause 
from that in Bokaro leases in that it did not 
make the respondent Company liable for the 
whole of the cesses, taxes and other impositions 
on the lease hold property. (After reviewing the 
evidence their Lord3hip3 proceeded). 

[36] In the state of evidence on the record, 
it is difficult to accede to the contention of 
Mr. Das that the Court of Wards before accept¬ 
ing the offer of Messrs. Bird & Co. did not apply 
its mind to the question of the respective merits 
of all the applications for this concession Ex. 117, 
clearly show3 that such applications as were 
made for taking up this concession were analys¬ 
ed by the Commissioner of the Chotanagpur 
Division who after giving thoughts to their res¬ 
pective merits, came to the conclusion that the 
terms whioh had been agreed upon by Messrs. 
Bird & Co., were distinctly more advantageous 
than those offered by others. The offer of Messrs. 
Anderson W 7 right & Co., who had obtained a par- 
wana from the late Raja on payment of Rs. 25,000 
that they would have the first refusal in the 
matter of this concession was disposed of on the 
ground that the syndicate which Messrs. Ander¬ 
son Wright & Co., represented had definitely re¬ 
ported their inability to pay the very high 
initial salami and advance which were required 
for thi3 concession. The application of Messrs. 
Andrew Yule & Co. was disposed of on the as¬ 
sumption that the proposals contained in that 
Company’s letter of 21th April and 2nl May 1911, 
represented the highest term which that com¬ 
pany was willing to offer That company had 
offered salami of R3. 20 per bigha and although 
willing to pay a salami for pro3oecting license of 
Rs. 2 lakhs, the advance of Rs. 10 lakhs wa3 to 
be made at the end of three years and that also 
only if the company thought it worthwhile to 


take up the concession. So far as the offer of the 
Railway Board was concerned, the letter of the 
Bihar Government shows that they wanted cer. 
tain informations from the Board of Revenue 
before entertaining the offer of the Railway 
Board. The Board of Revenue having already 
informally approved of the granting of this con¬ 
cession to Messrs. Bird & Co., could not invite 
the Bihar Government to start negotiations with 
fch9 Railway Board. It appears that the Bihar 
Government having been informed by the Board 
of Revenue in their letter of 24th July that the 
draft deeds of the license and other documents 
in connection with this transaction had already 
been approved unofficially, it dit not take any 
step3 because it thought it was no use opening 
up fresh negotiations. Mr. Das has however con¬ 
tended that none of the reasons given for preferr¬ 
ing the offer of Messrs. Bird & Co., was a valid 
reason. To say that this prospecting license was 
granted to Messrs. Bird & Co., in consideration 
of the settlement of the litigation regarding 
mineral rights was a myth. The question is not 
as to whether the Court of Wards should have 
agreed to grant this license to Messrs. Bird & Co., 
for ending the litigation which was bound to be 
decided in favour of the estate, but that the 
Court of Wards on a consideration of the cir¬ 
cumstances then prevailing, came to the conclu¬ 
sion that everything being equal, the granting of 
the license to Messrs. Bird & Co., was going to 
end the litigation regarding mineral rights. In 
the note (ex. 147) it was stated that the com¬ 
promise with Messrs Bird & Co., wa3 itself pecu¬ 
niary consideration to the estate as whatever the 
ultimate resu t of the litigation, if it were to be 
carried in appeal the expenses to be incurred by 
the estate would be considerable. This aspect of 
the question, the learned Subordinate Judge 
rightly observes could not be ignored at a time 
when the estate was heavily involved in debt3. 

It appears, therefore, that so far as this ground 
is concerned, it cannot be said that the Court 
of Wards accepted the offer of Bird & Co., with¬ 
out applying its mind to the merits of the other 
offers before it and without rightly or wrongly 
judging that it was the most advantageous to 
the estate. 

[37) But the matter stands differently so far 
as the second ground i3 concerned. It has 
to be held that no thought wa3 given by the 
Court of Wards to the prevailing market rates 
of salami and royalty on which such mining 
leases could be given in the year 1915 at the 
time of the transaction. The Court of Ward3, 
Mr. Das submitted, never applied its mind as 
to what the market rate of salami and minimum 
royalty in respect of euch mining leases in 1915, 
when this concession was going to be granted. 
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It agreed without any demur to grant this con¬ 
cession on the same rate of salami and minimum 
royalty as were considered good enough in the 
year 1907 at the time when Bokaro Ramgarh 
license was executed. 

[ 88 ] The Court of Wards agreed to give leases 
on a salami of rs. 40 per bigha and royalties of 
four annas per ton on steam coal, three annas 
per ton on rubble coal, two annas per ton on 
dust coal and 8 annas per ton on hard coke the 
rates at which Bokaro Ramgarh leases were 
given in 1907. There is evidence to show that 
the rates at which leases could be given in the 
year 1915 were Rs. 300 per bigha as salami and 
royalties of eight annas per ton on steam coal, 
six annas per ton on rubble and four annas per 
ton on all dust coal raised and despatched and 
twelve annas per ton on all hard coke and ten 
annas per ton on all soft coke. Ex. 152 (a) mining 
lease between Bokaro and Ramgarh Ltd. and 
G. I. P. Railway dated 1 st November 1915, may 
be referred to in this connection It is argued 
that there is nothing to indicate why the Court 
of Wards agreed to adopt the rates of the leases 
of 1907 and not the market rates obtaining in 
the year 1915, at the time when the transaction 
in question wa 3 entered. Mr. Das rightly con¬ 
tends that if the Court of Wards had applied its 
mind to the question as to whether it should 
agree to lease at the rates prevalent in the year 
1907 or at the rate then obtaining, and if it found 
that the situation was that the estate was under 
compelling necessity to lease out the coal field 
in question and no one was available to take it 
at the market rate then obtaining, it could then 
be said that the Court of Wards having regard 
to the situation then prevailing acted to the best 
of its judgment in entering into the transaction 
in question, and exercised its power to enter in¬ 
to such a contract within the terms of the sta¬ 
tute. It must be held that there is clear absence 
of material to show that any thought was given 
by the Court of Wards to what was the highest 
rate of salami and royalty at which the leases 
could be given in the year 1915, keeping in view 
the fact that the deposit of coal in Karanpura 
fields was of a higher and superior quality. Prom 
the documents on the record, it appears that the 
sub-leases of parts of the very same coal fields 
which were covered by the prospecting license 
in question were given by Messrs Bird & Co. to 
other parties at the rate of salami and royalties 
very much higher than the rates at which 
Messrs. Bird & Co. had obtained this license. 
Exhibit G is the sub-lease of the very same area 
which Messrs. Bird & Co obtained from the 
Court of Wards on payment of rs. 2 Lakhs of 
salami at as 40 per bigha This sub lease was 
granted by the respondent Company in favour 
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of the Secretary of State for India with effect 
from 17th October 1922, at the salami of 
Rs. 11,70,000 at the rate of Rs. 175 per bigha. 
Exhibit E is a sub-lease of B. N. Railway in 
respect of the same area which Messrs. Bird & 
Co. had taken from the Court of Wards on 
19th March 1924, paying a salami of Rs. 92,000 
at the rate of Rs. 40 per bigha. The respondent 
company received a salami of Rs. 7,50 000 at 
the rate of Rs. 175 per bigha with effect from 
the date of the head-lease (Ex. 6 ). Similarly, 
Ex. F is a sub-lease to B B. & C. I. Railway on 
a salami of Rs. 14,15,000 and odd in respect of the 
area which Messrs. Bird & Co took from the 
Court of Wards on paying a salami of Rs. 1,64,000 
and odd at Rs. 40 per bigha. It is clear that if 
the Court of Wards had applied its mind as 
to what should have been the proper rates of 
aalami and royalty for a lease of the mining 
rights at the time when this concession in ques¬ 
tion was granted it could not but have found 
that the rates at which Bokaro Ramgarh leases 
were given in the year 1907 were not the highest 
rates then obtaining. Non-consideration of the 
market rate prevailing at the time of the leases 
was certainly a sad omission on the part of the 
Court of Wards and there is no escape from 
the conclusion that the Court of Wards failed to 
exercise its judgment in this matter. Its failure 
to do so vitiates the transaction in question for 
it cannot be said that the transaction was one 
which in the judgment of the Court of Wards 
was most for the benefit of the property and tho 
advantage of the ward 

[39] Coming now to the third ground regard¬ 
ing the negligence on the part of the Court of 
Wards in accepting the cess clause as drafted 
by the solicitors of Messrs. Bird & Co. different 
from what it was in Bokaro Ramgarh leases, 
it must be said that there is nothing to indicate 
as to why the variation against the interest of 
the ward was made. Mr. Das urged that there 
was no trace to be found in the voluminous 
correspondence on the record for any justifiable 
or unjustifiable reason for its having agreed to 
execute this document with the cess clause so 
drafted as to relieve the respondent Company 
from its liability to pay whole of taxes and 
cesses, unlike the cess clause in Bokaro Ram¬ 
garh leases or other leases executed by the Court 
of Wards. Mr. Das, therefore, argued that the 
Court of Wards was grossly negligent and guilty 
of omission to take care in the matter of enter¬ 
ing into this transaction and exceeded it powers 
as conferred upon it by the Act, which in sub¬ 
stance were no larger than the powers of a 
trustee. What was required of the Court of 
Wards, he submitted, by the provisions of 89 14 
and 18, Court of Wards Act, was the same degree 
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of diligence on its part as the proprietor of any 
such property, in otber words, a man of ordinary 
prudence would exercise in the management of 
his own property. (Reviewing the evidence their 
Lordships continued :) 

[40] It has been contended on behalf of the 
respondent Company that the draft of the docu. 
ment was examined by Mr. Sarda Charan 
Mitra, counsel for the Court of Wards and was 
approved by him before it wa3 executed. The 
Court of Wards, therefore, cannot be held guilty 
of negligence. It had the document examined 
carefully by its legal adviser and is, therefore, pro- 
tected. Exhibit 152, the original draft bears the 
endorsement “approved” signed by S. C. Mitra. 
Whether the consequences of this negligence on 
the part of the Court of Wards can be avoided 
by showing that the draft of the document was 
scrutinised and approved by its legal adviser 
requires consideration. There is no evidence 
that S. C. Mitra wa3 told as to what the terms 
agreed between the parties were. There is no 
evidence that he knew that agreement between 
the parties was that all the covenants incor¬ 
porated in the draft lease attached to the Bokaro 
Ramgarh prospecting license except those which 
were specifically agreed to be varied had to be 
incorporated in the draft lease attached to the 
prospecting license in question. There is nothing 
to show that he was told as to what the agree¬ 
ment between the parties was in regard to the 
cess clause. Mr. Das argues that in absence of 
such evidence, approval of the draft by Mr. 
Sharda Charan Mitra cannot absolve the Court 
of Wards of its gro33 negligence in not applying 
its mind to thi3 very important term of the 
agreement which has resulted in considerable 
loss to the Estate. Reliance was placed by Mr. 
Das on the case of Bevy v. Thornton , 68 E. R. 
488, for the proposition that opinion of a coun¬ 
sel cannot exonerate a trustee unless it is known 
what data were given to tbe counsel for advice. 
Assuming, however, that S. C. Mitra had full 
knowledge of all relevant facts, Mr. Das argued, 
even then the Court of Wards is not protected. 
He submits that the trustee cannot free him¬ 
self from the charge of negligence by merely 
producing counsel’s opinion, and it makes no 
difference that the trustee acted negligently on 
the advice of a counsel For this proposition he 
relies on Peers v. Ceeley , (1852) 51 E. R 517 : 
(15 Beav. 209), in which the Master of Rolls 
made the following observations : 

“The Court can never sanction the proposition, that 
a party, having acted in a manner which the Court 
has decided to be improper, can protect himself by 
ehewiDg that he had received bad advice, however 
eminent the person may be who gave it.” 

See also In re Knight's Trusts . (1859) 54 E. R. 
18 : (27 Beav. 45) and National Trustees Co., 


Australasia v. General Finance Co. t Australa . 
sia, (1905) A. C. 373 at p. 377 : (74 L. J. P. C. 73). 

[41] To us it appears that the question which 
has to be decided in the present case is not 
whether a trustee can escape the consequences 
of his negligence. The appellant Raja by this 
suit is not pursuing the Court of Wards for 
having neglected to protect his interest. What 
has to be decided in the present case is whether 
by reason of the negligence of the Court of 
Wards in not detecting the cess clause drafted 
by the solicitors of the respondent Company as 
not rightly incorporating the agreement arrived 
at between the parties, the document in ques. 
tion i3 vitiated to such an extent as to cease to 
be binding on the appellant Raja. Secondly, if 
the cess clause as incorporated in the document 
did represent accurately what was agreed be¬ 
tween the Court of Wards acting for the appel¬ 
lant Raja and Messrs. Bird & Co., whether such 
an agreement in regard to the cess clause was 
arrived at after the Court of Wards had applied 
its mind to the question and in its judgment it 
was for the benefit of the property and advantage 
of the ward that the taxes and cesses were not 
to be wholly payable by the lessee. It is clear 
that the cess clause, as it stands in the document 
in question, was agreed to by the Court of Wards! 
without auy thought having been given to its) 
consequences. The Court of Wards acted in 
utter violation of the last clause of S. 18 of the 
Act in not bringing to bear its judgment upon 
the question of payment of taxes and ces3es, 
and the contract to lease with the cess clause 
in the unusual form contained in the prospecting 
license in question has to be held to be in excess 
of its powers and ultra vires. 

[42] Their Lordships of the Privy Council in 
the case of Raja Mohammad Mumtaz Ali Khan 
V. Sakhawat All Khan, 28 I. A. 190: (23 ALL. 394 
p. c.), which was a suit for possession by a ward 
on hi 3 attaining majority of the properties 
alienated by the Court of Wards held that the 
plaintiff was entitled to recover possession of the 
property, the act of the Court of Wards being 
ultra vires of its power under S. 172, Oudh 
Land Revenue Act, 1876. It will be seen that the 
final words of S. 172 provided exactly in^ the 
same terms a 3 those of S. 18, Court of Wards 
Act that . . 

“the Court of Wards shall have power to give sucn 
leases or farms of the whole or part of the immovable 
property under its charge and to mortgage or sell any 
part of such property, and to do all such other acts as 
it may judge to be most for the benefit of the property 
and the advantage of the disqualified proprietors. 

What had happened in that case was that the 
junior members of the family of tbe Raja were 
held entitled to receive from the estate main¬ 
tenance allowance by an award of the arbitra- 
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tors. The arbitrators had also held that two 
villages were to be allotted to these persons in 
lien of their maintenance. The Court of Wards 
in pursuance of that award allotted two villages 
to the defendants and put them in possession. 
The plaintiff brought the suit to recover posses¬ 
sion of the villages so allotted to the defendants. 
The transaction was attempted to be justified 
under S. 172 of the Act as having been most for 
the benefit of the property and the advantage of 
the plaintiff. There Lordships of the Judicial 
Committee held: 

“Nor can the assignment of the villages to the respon¬ 
dents be justified under S. 172 of the Act. Clearly it 
cannot, unless it comes within the final words, that the 
Court may do all such acts as it may judge to be most 
for the benefit of the property and the advantage of the 
infant. It was not for the advantage of the appellant or 
the benefit of his property that two considerable por¬ 
tions of his estate should be dispoFed of without consi¬ 
deration. And there is not any trace throughout the 
proceedings of any thought having been taken as to what 
was beneficial to him or his estate.” 

[43] The position here is no different. Clearly 
it was not for the advantage of the appellant 
Raja or the benefit of his property that it was 
agreed that the cess clause should be in the form 
in which it stands and to use the language of the 
Judicial Committee, there is not any trace 
throughout the proceedings of any thought have- 
ing been taken as to what was beneficial to him 
or his estate so far as the question of payment 
of cesses and taxe3 was concerned. There is, 
therefore, no escape from the conclusion that 
the transaction in question cannot be justified 
under the final words of S. is of the Act. 

[44] There is, however, the question if by 
sheer oversight the cess clause remained in the 
document in a form different than thatinBokaro 
Ramgarh document, contrary to the agreement 
between the Court of Wards and Messrs. Bird & 
Co., whether such negligence vitiates the transac- 
tion. Mr. Das for the appellant Raja argues that 
if the guardian is negligent in looking after the 
interest of the minor, there is no identity of in- 

terest and he ceases to represent the ward. He 

rehes upon the decisions of Mathura Singh v. 
Earn Hudra Prasad Sinha t 14 pat. 824 at 
p. 834: (A. 1 . R. (23) 1936 Pat. 23l) and Siraj 
Fatmay.Mahmud Ali t 54 ALL. 646 at p. 658 : 
(A.I.R. (19) 1932 ALL. 293 P. B.), which held that 
where the ward is a party to the suit and the 
decree is passed against him, and if it is found 
in a subsequent suit by the ward that the Court 
of Wards was negligent in looking after the in 
terest of the minor, the Court of Wards ceases 
to represent the ward and the decree parsed 
against the ward is a nullity. Mr. Das submitted 
that the same principle will apply to a transac¬ 
tion entered into by the Court of Wards on be- 
half of the ward, if the Court of Wards is found 


guilty of negligence in the matter of that trans¬ 
action. In the circumstances of the present case, 
he argued, it must be held that the omission on 
the part of the Court of Wards to detect that 
the document it was going to sign on behalf of 
the minor did not correctly represent the terms 
to which it had agreed, must have the consequence 
of vitiating the transaction to such an extent as 
to make it cease to be a transaction to which the 
ward can be said to have been a party, and the 

deed void ah initio and as of no effect against 
the ward. 

[45] The learned Subordinate Judge ha 3 not 
accepted this contention. His view is that mere 
negligence or gross negligence on the part of the 
Court of Wards does not entitle the ward to 
challenge the transaction a3 being void and not 
binding upon him. 

[46] It is hardly necessary to consider the 

question in abstract and in such a general 
form. What calls for decision in this par. 
ticular case is whether regard being had to the 
terms of s. 18, Court of Wards Act, the negligence 
on the part of the Court of Wards to judge 
whether the terms it agreed to were for the bene, 
fit of the property or the advantage of the ward 
will vitiate the transaction. While it may be 
true that negligence on the part of the Court of 
Wards leading it to a wrong judgment as to 
what was for the benefit of the property and the 
advantage of the ward will'notmake thetransac. 
tion void and as of no effect against the ward, 
negligence to take any thought as to what was 
beneficial for the property and advantageous to 
the ward will bring about that result. The learn¬ 
ed Subordinate Judge noticed that Lister’s note of 
1st and 2nd April and Mr. Walsh’s letter of 6th July 
1914, (ExSi 130 (l) and 131 (a)) which contained 
a full report of the discussion and showed how 
far it agreed to modify the terms of the agree¬ 
ment of Bokaro Ramgarh Co., did not show 
that it was agreed that the cess clause was to be 
modified, and that it was not the case of the 
respondent Company that there was any infcen- 
tion to modify the clause. It is clear, therefore, 
that failure of the Court of Wards, its officers 
and its legal advisers to detect that the cess clause 
in the deed did not correctly incorporate the 
agreement between the parties or, if it did, their 
failure to judge whether it was beneficial for the 
property and advantageous for the ward that the 
cess clause should be so modified was a kind of 
negligence which went to the root of the power of 
the Court of Wards to enter into such a transac¬ 
tion and rendered the deed void and not binding 
on the appellant Raja. 5 

[47] The learned Subordinate Judge thought 
that even if the modification of the cess clause was 
due to the negligence on the part of the Court of 
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Wards, the whole transaction cannot be said to 
be void for that reason, and held that the cess 
clause did rot go to the root of the transaction 
and it could not affect its validity. The learned 
Subordinate Judge seems to be clearly wrong in 
his conclusion in this behalf. It is in evidence 
that in consequence of the ces3 clause being what 
it is, the estate has already suffered loss of lakhs 
of rupees, and if it is held that the transaction ia 
binding upon the ward, the leases to be granted 
in pursuance of this agreement to lease, up to 1951 
will have to leave the cess clause in this form, 
causing considerable loss to the estate in future. 
What the learned Subordinate Judge failed to 
realise is that if any of the covenants of the 
lease, specially one which means loss of such a 
considerable amount either to one or the other 
party, is held void, the covenants of the lease 
being inter-dependent and not separable, the 
transaction as a whole becomes void and unen¬ 
forceable in law. 

[48l There remains to consider one other point 
raised on behalf of the appellant Raja. It was 
contended by Mr. Das that this deed in question 
should have been executed by the Manager on 
behalf of the ward and not on behalf of the Court 
of Wards which was not the owner of the pro¬ 
perty. The argument is that there is no provision 
in the Court of Wards Act vesting the property 
of the ward in the Court of Wards, and, there¬ 
fore, the Court of Wards is not entitled to deal 
with the property of the ward on its own behalf. 
Our attention has been drawn to S. 51, Court of 
Wards Act, under which suits brought by or 
against a ward have to be instituted in the name 
of the ward, and the manager or the Collector of 
the district, as the case may be, has to be named 
as the next friend or guardian for the suit. On 
the analogy of the provisions of this section, it 
was contended that the ward should have been 
described in the deed in question as the executant. 
The learned Subordinate Judge has rightly dealt 
with this contention. It appears that R. 242, 
framed under S 70, Court of Wards Aot prescri¬ 
bes that all leases appertaining to estates under 
the Court of Wards should be executed by the 
Manager in accordance with the opinion of the 
Legal Remembrancer. Such opinion was to the 
effect that it was not desirable to make the pro¬ 
prietors parties to the lease or to make the pro* 
prietors the real lessors. The official acts have 
to be presumed to have been performed regularly 
and legally, and there is nothing to show that 
R. 242 was not in force at the time when the deed 
of this prospecting license was executed. It may 
also be added that 8 7, Transfer of Property Act, 
contemplates the transfer by another person of 
property not his own, if that person is authorized 
to transfer such property by any law for the 
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time being in force. Under s. 14 read with S. 18 ( 
Court of Wards Act, the manager could be 
competent to enter into a transaction of lease, 
or to contract to grant a lease, if the Court of 
Wards judged the transaction or the contract to 
be most for the benefit of the property and the 
advantage of the ward. Section 41 (g) authorizes 
the Manager to sign deeds or documents which 
may be executed by him by virtue of his offioe 
and Rr. 233 and 242 made under 8. 70, Court of 
Wards Act, are apparently meant to carry out 
the provisions of the sections referred to above. 
Hence, it cannot be said that there was any ir¬ 
regularity in the execution of the documents 
impugned in this case. 

[49] The conclusions which we reach, so far 
as the deed of the prospecting license of 1915 is 
concerned may be summed up as these: (l) 
Although it may be that a guardian of a minor 
or a trustee is not entitled under the common law 
to bind a minor or a cestui que trust by a personal 
contract to lease in future, the Court of Wards is 
empowered under the concluding words of S. 18, 
Court of Wards Act, to enter into such contract 
provided it judges that to do so is most for the 
benefit of the property and the advantage of the 
ward; (2) While the Court of Wards applied its 
mind to the question whether it was advantageous 
to the ward to prefer Messrs. Bird and Co., to other 
applicants for this concession and rightly or 
wrongly came to the conclusion that it was so, 
no thought was taken as to whether the terms 
regarding the rates of salami and royalty were 
the highest which could be obtained at the time 
when this concession wa3 given, and the term 
regarding the payment of cesses and taxe3 should 
have been any different than what was usual and 
incorporated in Bokaro Ramgarh concession; 

(3) the failure of the Court of Wards, its <pfficers 
and its legal advisers to have applied their mind 
to, and judged that the terms regarding salami, 
royalty and payment of taxes, which prima facie 
are not the best available at the time, puts this 
transaction beyond the powers conferred by the 
concluding words of S. 18 of the Act, and renders 
this deed void and inoperative in law; (4) the 
deed of prospecting license wa9 executed by the 
Court of Wards in excess of its power and con¬ 
ferred no title on the respondent Company to 
the lands in their possession; and (5) the Civil 
Court has. in the circumstances, complete juris¬ 
diction to pass a decree of ejectment in favour of 
the appellant Raja. 

[50] On tie finding just arrived at by us that 
the prospecting licence granted by the Court oi 
Wards to the Company under the deed dated 
3rd August 1915 is not binding on the appellant 
Raja, the whole fabric of the Company’s title 
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falls to the ground. If we are right in so holding 
no further question arises between the parties, 
the very foundation of the Company’s title having 
been found to be not only defective but entirely 
lacking in validity. The first variation of the 
licence of 1915, or, as it has been characterized 
in the course of the arguments at the Bar, the 
first extension of the licence, is evidenced by the 
deed dated 23rd November 1917. By this docu¬ 
ment, the Company got an unconditional exten¬ 
sion of the terms of the licence from six years to 
twelve years, that is, up to 26tb March 1927, and 
a further extension of twelve year3, if ten 
thousand bighas more of coal lands were taken 
on lease by the Company. Further, and this is 
the more objectionable part of the transaction, 
no minimum royalty for an area above ten 
thousand bighas was payable before 26th March 
1939 unless railway communication was availa¬ 
ble earlier. The terms of this transaction have 
been attacked by Mr. Das for the appellant 
Raja on the grounds, (l) that they were entirely 
for the benefit of the Company without due and 
proper regard having been paid to the interest 
of the ward, or the benefit of the property, ( 2 ) 
that the extension was obtained on false pre¬ 
tences; (3) that there was no sanction of the 
Coart of Wards, that is to say, the Board of 
Revenue, for the terms of the document as 
finally drawn up; and (4) that, in any view of 
the matter, the Court of Wards acted beyond its 
powers in virtually making a gift of large sum 3 
of money to the Company in the shape of 
minimum royalty in so far a3 it wa 3 payable 
after 26th March 1939 or earlier, only if railway 
facilities became available, without the Court of 
Wards insisting upon the railway company 
giving an undertaking to the effect that they 
would introduce railway facilities within a 
certain specified time. 

[5lJ It would appear that, about four months 
after the prospecting licence was granted 
on 25th March 1915 the Company applied for 
modification of the terms of the prospecting 
licence by extending the period of the licenced 
as also deferring the payment of minimum 
royalty for additional areas to be taken by the 
Company, until 26th March 1939, or until 
the introduction of railway facilities, if they 
became available earlier. To this end, the 
Company addressed the letter Ex. H (2), dated 
3rd August 1915 to the Manager, Court of 
Wards. In this letter, the Company purported to 
say that the terms of the licence of 1915 were 
highly favourable to the Ramgarh Estate, whereas 
the Company were out of pocket to the extent 
of ten lacs of rupees without immediate pros¬ 
pects of a fair return from the capital thus 
invested by them. The Company also stressed 


the urgency of extension of railway facilities to 
the coal area necessitating an outlay of at least 
one and a half million pounds sterling, besides 
the cost of prospecting, which they estimated at 
thirty thousand pounds. They pointed out the 
difficulties in raising the necessary capital owing 
to the then prevailing war conditions. They 
further purported to say that the interests of the 
Company and of the Estate were identical with 
those circumstances in the background, the Com- 
pany stated that they were amply justified in 
“asking for a drastic modification of the present 
prohibitive terms” of the licence. They, there¬ 
fore, asked for extension of the six years’ term 
of the licence to twelve years. They also asked 
for an option to continue the licence for a 
further period of twelve years, if they took a 
lease of at least ten thousand standard bigbas of 
coal-bearing lands in the first period of twelve 
years. And further they asked for an additional 
period of twelve years, thus making a total 
period of thirty-six years in all, so that the 
licence would extend up to the year 1951. As 
regards minimum royalty, the Company sub- 
mitted that it should not be asked for until 
railway facilities were available; but, in the end, 
they limited their request by stating that no 
minimum royalty be made payable during the 
first period of twelve years of the prospecting 
licence. Mr. Lister, as Deputy Commissioner of 
Hazaribagh, recorded certain notes on the pro¬ 
posals by the Company, referred to above. 
Exhibit 130 (au) contains those notes. Mr. Lister 
thought that the extension from six to twelve 
years was justifiable. As regards the- request 
for a total extension of thirty-six years, he 
thought that that long period was in excess of 
actual requirements. In his opinion, a total 
extension of twenfcy.four years, that is, up to 
1939, was justifiable. On the question of mini¬ 
mum royalty, Mr. Lister pointed out that the 
Estate would suffer a loss of fifty thousand 
rupees a year for six years. In his view, 
the provision in a prospecting licence for 
the payment of minimum royalty was in the 
nature of a penalty against a lessee who unduly 
put off the raising of coal. In his view, Messrs 
Bird and Co. could not be expected to be guilty 
of any such procrastination. He thought that 
the loss might be divided between the two par¬ 
ties half and half. He, therefore, tock the view 
that R9. 2-8 a bigha. instead of rs. 5 per bigha, 
might be fixed as the minimum royalty. Mr. 
W. C. MacGregor, the Manager of the Kamgarh 
Estate under the Court of Wards, sent the Com¬ 
pany s application to the Government pleader 
of Hazaribagh, expressing his own opinion on 
the matter. Mr. MacGregor appears to have 
agreed with Mr. Lister that the extension of 
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the licence might be granted. Regarding the ques¬ 
tion of minimum royalty, he observed as follows: 

“I am in great doubt aa to whether the Court of 
Wards would be justified in giving what practically 
cornea to a remission of a large sum of money on what 
could bo considered equitable grounds for doing so if 
the lessees and Government were only concerned, but in 
the present case there is a third party, a minor, and 
the Court of Wards is only acting as his trustee 
during his minority and has to be very careful in 
dealing with a question of this kind.” .... (Vide) 
Ex. 130 (AV). 

As regards Mr. Lister’s proposal of dividing the 
loss of minimum royalty half and half between 
the parties, Mr. MacGregor took the view that 
it might be justifiable from the point of view 
of the State, or the Provincial Government, of 
a wider point of view, thereby suggesting that 
it was not in the interest of the ward himself. 
Nor did Mr. MacGregor agree with Mr. Lister’s 
observations, which are by no means easily 
intelligible, on the calculations of the ultimate 
benefit to the Estate, irrespective of immediate 
gain to the ward. This note, contained in Ex. 
130 (a v), was also forwarded to the Govern¬ 
ment pleader for his opinion. The Govern¬ 
ment Pleader, for one reason or the other, did 
not give any categorical opinion on the ques¬ 
tion submitted to him, but took the view that a 
legislative enactment offered the only solution 
of the question as far as the estates under tbe 
management of the Court of Wards were con¬ 
cerned. Hence, it would appear that the Govern¬ 
ment Pleader also was not in agreement with 
Mr. Lister’s opinion that the variations in term3 
of the licence of 1915 were in the interest of the 
ward, or his property. Ultimately, he left the 
question for decision by Government as a mat¬ 
ter of general policy affecting, as he thought, a 
large number of estates. This opinion of the 
Government Pleader is contained in Ex. 130 
(AW), and is dated lGfch August 1315. Noth¬ 
ing appears to have happened until 20 th of 
March 1916, when Mr. W. A. Ironside addressed 
a letter to Mr. MacGregor. Though there is no 
indication in the official correspondence that 
Mr. MacGregor’s note aforesaid was communi¬ 
cated to the Company, it would appear from 
the letter that the Company were agreeable to 
the suggestion of Mr. MacGregor regarding 
minimum royalty. Mr. Ironside, therefore, pro- 
posed redrafting the previous letter of the Com¬ 
pany (ex. h (2) ) by eliminating the plea for 
exemption from minimum royalty, and limi¬ 
ting it to a request for the extension of the 
prospectiug period only. Mr. Ironside aLo ad¬ 
ded this very significant sentence, 

“Will you please let me know how it appears to you 
best for me to act in order to save you as much trouble 
as possible and to prevent misunderstandings.” (vide 
Ex, 125 (J) at p. 312 of Vol. Ill of tbe paper book). 
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This information from Mr. MacGregor, Mr. Iron¬ 
side wanted through Cunningham of his office 
and his nephew who were expected to see Mr. 
MacGregor in a few days. This sentence has 
been utilized by Mr. Das for the appellant Raja 
as supporting his suggestions that Mr. Mac¬ 
Gregor, though functioning as the Manager of 
Court of Wards, was really in the camp of the 
Company. Thi3 aspect of the controversy will 
be noticed hereafter. To this letter, Mr. Mac¬ 
Gregor sent a reply (ex. 125 (k), dated the 
22nd of March 1916) suggesting to the Company 
that, in continuation of the original letter, he 
might write another one withdrawing their ap- 
plication for exemptiou from the minimum 
royalty, and pressing for the extension clause 
only. As a result of the correspondence referred 
to above and a personal interview, apparently 
between Mr. MacGregor and Mr. Cunnigham, 
a revised proposal was made by the letter 
Ex. 125 (L) dated 4th April 1916. In this letter, 
the Company suggested (l) that the prospect¬ 
ing and developing period be definitely fixed 
as for twelve years; (2) that the Company should 
have the option of extending the prospecting 
period for a further period of twelve years with¬ 
out any obligation to take up any fixed area 
during the extended period; (3) that, at the end 
of twenty-four years, if the Company took on 
lease not less than twenty thousand bighas, they 
should have a further extension for twelve year3 
with a guarantee to take up a further area of 
ten-thousand bighas; and (4) that, with regard 
to minimum royalty, the terms of the pre¬ 
sent licence should hold good in respect of ten 
thousand bighas but that minium royalty in 
respect of any additional areas taken should not 
be payable until transport facilities for despatch 
of coal from mines were available. On the re¬ 
ceipt of the revised proposals of the Company 
as aforesaid, Mr. MacGregor put up the matter 
before the Deputy Commissioner, expressing his 
own opinion against extension beyond twenty- 
four years from the date of the original licence 
as also against the proposal to forego minimum 
royalty on the second ten-thousand bighas to be 
taken during the extended period. Mr. Lister, 
the Deputy Commissioner, by his note dated 
21st April, 1916 (Ex P'5), adhered to his view 
previously expressed that twenty-four years was 
enough, and that he was opposed to any further 
extension beyond 1939. He also expressed him¬ 
self to the effect that, in view of the fact that 
the Company had withdrawn the proposal 
for the postponement of the payment of the 
minimum royalty, the matter might be reconsi¬ 
dered in a light favourable to the Company. 
By their letter (Ex. “H (l) ), dated the 3rd 
May 1916, the Company further elucidated their 
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proposals of 4fch of April by indicating that 
they will be liable to pay salami at the original 
rate of five rupees per bigha for any ad¬ 
ditional area taken, besides the two-thousand 
bighas covered by the original licence, but ad¬ 
ding that no minimum royalty will be pay¬ 
able on such additional areas as may be taken 
in the extended period until railway transport 
facilities were available. The company fur¬ 
ther informed the authorities of the Court of 
Wards that the results of the survey of nor¬ 
thern portion of Karanpura Coal Fields by 
their geologists were ' most disappointing/’ and 
that the previously published records in respect 
of the coal area had been proved to be most inac¬ 
curate. This statement was made with a view to 
urging strongly the necessity of the proposed ex¬ 
tension at the Company’s option for the second 
and the third period of twelve years. On receipt 
of this letter, Mr. Lister forwarded to the Com¬ 
missioner of Ohota Nagpur Division a long letter 
(Ex. H), dated 2l3t June 1916 on the proposal of 
the Company for the alterations aforesaid in the 
original licence. In this letter Mr. Lister observ¬ 
ed that in his view, extension for twenty four 
years, that is, until 1939 would be adequate, and 
that the extension for thirty six years, asked for, 
was not necessary. But in para. 6 of the letter, 
which contains his recommendations, it would 
appear that be was prepared even to grant a 
third period of twele years and aLo agreeable to 
postpone the payment of minimum royalty on 
any additional areas besides ten thousand bighas 
to be taken in the first twelve years, but no such 
concession to be given to them in the third period 
of twelve years. It may be added that Mr. Lister 
proceeded on the assumption that the Company 
will have to invest a very large amount of capi¬ 
tal for developing the collieries and building the 
necessary railway. He aLo dealt with the ques- 
tion of payment of minimum royalty under the 
impression that it wa3 a sanction against pro. 
orastination in the development of the collieries 
on the part of the Company. He also made cal¬ 
culations of the investments so far made by the 
company on the coal areas prospected by them 
under the original licence. He ended his letter 
by observing that he was making those recom¬ 
mendations in “the interests of the estate and of 
the public”. Exhibit 130 (ax) is the letter dated 
26th June 1916, from the Commissioner of Chota 
Nagpur Division to the Secretary, Board of 
Revenue, recommending the Company’s propo¬ 
sals for alteration of the original licence in the 
same term3 as the Deputy Commissioner had 
done. But there are certain observations in this 
letter to which serious objection has been taken 
on behalf of the appellant Raja. The first is that 
there is a suggestion that the Company might 


give up the concession already granted to them, if 
the alterations desired by them were not accepted. 
Mr. Das has vehemently argued that there is no 
foundation for such a suggestion, and that, as a 
matter of fact, there is no evidence that the Com¬ 
pany ever even thought of surrendering the 
licence. The second objection raised relates to the 
remark that the geological examination of the 
northern portion of the Karanpura Coal Fields 
had proved disappointing. It was contended on 
behalf of the Raja that this statement is not 
based on facts, and that there is no evidence in 
support of such a statement except the state¬ 
ment already referred to in the letter Ex. H (l) 
by the Company to the Manager, Ramgarh 
Wards Estate, which it is contended, cannot be 
evidence except of the fact that such a conten¬ 
tion was raised. It was also objected that the 
authorities of the Court of Wards made promi¬ 
nent reference to the interest of the public wbich 
it is contended, is not a matter relevant to be 
taken into account but the interest of the ward 
and the advantage of the property. On 3rd July 
1916, the officiating Secretary to the Board of 
Revenue wrote back to the Commissioner, Chota 
Nagpur Division, with reference to the previous 
correspondence, already adverted to. This is a 
very important letter in so far a3 it has been 
claimed that this was the sanction of the Board 
of Revenue to the alteration suggested by the 
Company in the original licence. The relevant 
portion of this letter i3 in these terms: 

“I am directed to say that the Board accepts general¬ 
ly the recommendations of the Deputy Commissioner, 
which have your support, but that the draft deeds em¬ 
bodying the proposed terms should be submitted to it, 
in order that they may be scrutinized by the Legal 
Remembrancer.” (Ex. ISO (AY)). 

It was contended in the Court below, and it has 
been contended before us also, on behalf of the 
Company that this letter is the necessary sanc¬ 
tion of the Board of Revenue to the proposal for 
the alterations in the terms of the licence of 1915. 
The Court below has held that this does nob 
amount to a sanction in asmuch as, it will pre¬ 
sently appear, it wa3 not a categorical acceptance 
by the Board of the terms offered by the Com. 
pany. Still something remained to be done by 
the Board in consultation with their legal advi¬ 
sers before they could finally accord their sanc¬ 
tion to the proposal. The learned Subordinate 
Judge ha3 given very good reasons for holding 
against the contentions of the company and in 
our view, this finding is entirely correct. In pur¬ 
suance of the letter of the Board, the Manager, 
Ward’s Estate, wrote to the Company the letter 
Ex. (P-2), dated 12th July 1916, informing them 
of the general approval of the Board, and request- 
ing them to have a draft agreement drawn up 
for the opinion of the Legal Remembrancer. 
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This letter was acknowledged by the Company 
by their letter, Ex. 130 (az), dated 14th July 1916. 
With their letter dated 3rd August 1916 (Ex. 130 
(AAA)), the Company enclosed the required draft 
prepared by their solicitors. From the letter 
(Ex. 131 (c)), dated 20th October 1916, it appears 
that Mr Sharda Charan Mitra, the legal adviser 
of the Ramgarh Estate, examined the draft sub. 
mitted by the Company to the Manager, Court 
of Wards, and that he suggested certain altera¬ 
tions By his letter dated 27th October 1916, the 
Manager, Court of Wards, forwarded to the 
Company the draft as revised by Mr. Mitra. 
The Company appear to have sat over this letter 
until 19th February 1917, when they sent a letter, 
Ex. 130 (AaC), objecting to the alterations sug¬ 
gested by Mr. Mitra as aforesaid, as, in the words 
of the Company, ‘these alterations touch two 
vital important questions”. The company, there- 
fore, urged that the draft as made by their Soli¬ 
citors should be retained in respect of the matters 
on which there was a difference between the legal 
adviser of the Estate and the Solicitors of the 
Company. In other respects, they accepted the 
alterations suggested by Mr. Mitra. The letter 
dated 15th March 1917, from the Company to 
their Solicitors (Ex. 130 (aad) refers to an inter¬ 
view between Mr. MacGregor and the Com¬ 
pany’s officers. They handed over to the Solicitors 
Mr. MacGregor’s note along with Mr. Lister’s 
letter to the Commissioner to the effect that, 
after taking up the first ten thousand bighas of 
coal lands during the first period of twelve year3, 
the Company will have no liability for payment 
of minimum royalty for any additional area 
taken during the second period of twelve years 
until railway facilities were available, or until 
the twenty.fifth year. The Company further 
informed their Solicitors .that they were prepa¬ 
red to agree to those terms. It would further 
appear from the letter that Mr. MacGregor was 
in Calcutta, and was ready to interview the 
Solicitors of the Company with their agent, Mr. 
White, so as to expedite the matters after dis¬ 
cussion of such points as may be necessary. Exhi¬ 
bit 133, dated 30th March 1917, is a letter from 
Mr. MacGregor to the Deputy Commissioner of 
Hazaribagh submitting the draft of the proposed 
alterations in the original license which, the 
letter states, has been approved by Mr. Sharda 
Charan Mitra, the legal adviser of the Estate, 
for sanction. The letter further asked that the 
enclosures submitted with the letter might- be 
returned with the sanction. It contains a query, 
dated 31st March 1917 apparently by the Deputy 
Commissioner, whether it required the Board’s 
sanction and the answer to that query is appa¬ 
rently by the Manager, which i3 in the affirma¬ 
tive, and is dated 2nd April 1917. Apparently, 
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therefore, the general approval of the Board, dated 
3rd July 1916 was not taken by the parties to the 
transaction a3 the sanction of the Board to the 
terms of the extension of the original license. 
The Commissioner of Chota Nagpur Division by 

his letter, dated 24th April 1917 (Ex. 131 (d))* 
submitted to the Board of Revenue the draft of 
the proposed agreement with a request that the 
same might be scrutinized by the Legal Remem¬ 
brancer, and then returned for execution. The 
letter also added that the draft agreement bad 
been approved by Mr. Sharda Charan Mitra, 
who had advised the Estate at the time of the 
drawing up of the original prospecting licence. 
The Commissioner of Chota Nagpur Division 
sent another letter to the Board of Revenue 
on 20th June 1917 in continuation of his letter 
aforesaid of 24th April 1917. This letter only for¬ 
warded Mr. MacGregor’s letter to the Deputy 
Commissioner, requesting him to move the 
higher authorities “to expedite their sanction to 
the said agreement.” In reply to this letter the 
Secretary to the Board of Revenue wrote 
back to the Commissioner on 13th July 1917, 
(ex. p (4)). This letter makes a pointed refer¬ 
ence to the Additional Legal Remembrancer’s 
note of 9th July 1917 (Ex. 147 (B)) t in which he 
had raised four points which required examina¬ 
tion and elucidation. The following sentence in 
that letter is highly significant: 

“The agreement, however, is one of eucIi importance 
that the Board agrees with the Additional Legal 
Remembrancer that it should bo referred to the Solici¬ 
tor to the Government of India before final acceptance, 
and, before it can be so referred, it ip necessary to clear 
up the four points within the extract enclosed from a 
note recorded by the Additional Legal Remembrancer.” 

The Board further indicate their observations 
on three of the points raised in the note afore¬ 
said. This letter is of great importance from the 
point of view suggested on behalf of the appel¬ 
lant Raja, namely, that there were still impor¬ 
tant points very material to the terms of the 
proposed alteration in the original licence out¬ 
standing between the parties. It was naturally 
argued on his behalf that this letter made it 
clear that the Board of Revenue had not granted 
the necessary sanction by their letter of 3rd July 
1916 which is claimed by the respondent Com¬ 
pany to have been such a sanction by the Board. 

The most important outstanding points were* 
first, whether the obligation to take up ten 
thousand bighas in the third period of twelve 
years should be insisted upon, and secondly, 
whether the minimum royalty was to be suspen¬ 
ded only in case of leases taken in the second 
period of twelve years (which i3 wrongly charac¬ 
terized as the second decennial period in that 
letter). It appears that the questions raised by 
the Additional Legal Remembrancer, which were 
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forwarded by the Board to the Commissioner, copy of which was also enclosed. The Board in- 
were dealt with by the Manager who wrote some dicated that the changes sought to be introduced 
letter to the Company, asking for elucidations were (l) that the original licence for a period of 
of those points. The answer of the Company is six years was to be extended to twelve years, 
contained in the letter Ex. 125 (ac) dated 24th with a right of renewal for a further period of 
July 1917. The letter makes reference to tele- twleve years on certain conditions therein indi- 
I gram, copies of which were enclosed. The posi- cated; (2) that on those conditions being fulfilled, 
tion which the Company took was that, if an a further period of twelve years would be 
aggregate area of twenty thousand bighas is granted for prospecting, during which period 
taken up by the Company within the first the Company was to undertake the obliga- 
twenty-four years, the licence would be further tion, to take a lease of at least 10,000 bighas;. 
extended for another twelve years; but (3) that the dead rent was to be ks. 8003 
there was no obligation on the part of the for the first six years, and thereafter Rs. 50,000 
Company to take any further area during the a year; (4) that the minimum royalty in respect 
third period of twelve years eo extended. On of the additional areas to be taken in excess of 
7th August 1917, MacGregor wrote the letter 10,000 bighas will not be payable until 2Gth March 
Ex. 132 (e) to the Deputy Commissioner of 1939, or earlier, if railway facilities were available; 
Hazaribagh, in answer to the correspondence and (6) that salami will be payable whenever 
contained in the Board’s letter of 13th July 1917, any excess area is taken under lease. On receipt 
and the extract from the Additional Legal Re- of the papers by the Solicitor to the Government 

membrancer’s note dated 9th July 1917. With of India, he wrote back to the Legal Remem- 

reference to the points raised in the Addi- brancer on 25fcb September 1917, (Ex. 131 (b)) and 

tional Legal Remembrancer’s note, Mr. Mac- pointed out that two matters still required look- 
Gregor enclosed the letter from Mr. Sharda icg into, namely, (l) the clause relating to three 
Charan Mitra (flagged ‘a’) and his notes years’ grace,whether it was to be allowed during 
(flagged ‘b’ and *c’), giving his reasons for ac- each period of twelve years or only once, and 
cepting the Company’s demands. He further (2) the clause as regards payment of Rs. 8000 
mentioned that he bad an opportunity of dis. per year as dead rent whether it was to be for 

cussing the matter with the Additional Legal all the six years or only for five years. The Board 

Remembrancer, and the latter was satisfied with of Revenue’s letter, he pointed out, made it 
the explanations given. He ended his letter by a payable for all the six years. He further pointed 
request that the matter be "put through as soon out certain amendments in the draft which re- 
as possible.’’ Mr. Das, on behalf of the appellant lated to the conditions bearing upon the payment 
Raja, contended that Mr. MacGregor was very of minimum royalty. On receipt of this letter 
anxious to see the matter through for certain from the Solicitor to the Government of India, 
reasons of hi9 own, which will be discussed later, the Legal Remembrancer wrote a letter (Ex. 131 
namely, that he had his own axe to grind. On (i)), dated 6th October 1917, to the Board of Re¬ 
receipt of this letter, the Deputy Commissioner venue. In tbia letter, he made certain observa- 
forwarded the same with the enclosures to the tions on the points raised by the Solicitor to the 
Commissioner. He further mentioned the fact Government of India. He further pointed out 
that the Manager had seen the Legal Remem- that it was difficult to deal with the question 
brancer as also the Hon’ble Member of the of payment of Rs. 8000 as dead rent without 
Board, and that they were satisfied with the ex- further instructions. He made further suggestions 
planations. He also requested that the matter be with a view to amending the draft of the terms, 
expedited (Ex. 132 (d)). By his letter dated 25th Apparently, on receipt of the Legal Remembran- 
August 1917, (Ex. 131 (0), the Commissioner com- cer’s letter, the Board of Revenue wrote back 
pleted the chain of correspondence. He reiterated to the Commissioner on 9fch October 1917, 
the faot that the Manager had seen the Hon’ble (Ex. 133 (a)), enclosing the Legal Remem- 
Member and the Legal Remembrancer. Hence, brancer’s letter of 5th October 1917, just re- 
he did not think it necessary to make any obser. ferred to, the letter of the Solicitor to the 
vations of his own. The Board, by it3 letter Government of India to the Legal Remembran- 
dated 14th September 1917, (Ex. 131 (g)), sent the cer, and the Board’s letter to the Legal Remem- 
draft to the Legal Remembrancer with a request brancer, which all had raised certain controver- 
that the same may be referred to the Solicitor to sies as regards the exact terms of the alterations 
the Government of India for examination from to be made in the original prospecting licence, 
the point of view of the Estate. It is important These letters were enclosed by the Board to tbs 
to note at this stage that the Board indicated in Commissioner “for information and such action 
Para. 2 of the letter the changes sought to be as may be considered necessary/’ On 13fch/i6th 
introduced in the original prospecting licence, a oc ober 1917, someone on behalf of the Commis- 
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sioner rorwarded the letter with the enclosures 
from the Board of Revenue to the Deputy Com- 
missioner, again “for information and such ac- 
lion as may be considered necessary.” It further 
appears from the endorsement on that letter, 
dated 18 th October 1917, apparently by the Da- 
Puty Commissioner, that he treated ths matter 
as “most urgent,” and sent the copy with the 
enclosures in original to the Manager to be dealt 
with by him, if possible, boiore he made over 
charge. It is clear from this endorsement that 
Mr. MacGregor was leaving the service of the 
Ramgarh Estate, and was about to make over 
charge. As a matter of fact, he made over charge 
on 2nd November 1917, vide Ex. 125 (ae), the 
letter from Mr. MacGregor to Mr. Ironside of 
Bird 6c Co. On behalf of the Company it was 
vehemently argued by Sir S. M. Bose that 
Ex. 133 (a), the memorandum from the Board 
of Revenue to the Commissioner, was the sane- 
tion by tb9 Board to the transaction in question. 
Thelearned Subordinate Judge has accepted this 
contention. On the other baud, on behalf of the 
appellant Raja, it has been strongly urged that 
this was a mere routine letter, and not the formal 
sanction of the Board of Revenue to the terms 
on which the original licence was to be extend¬ 
ed. As thi3 is a very crucial matter determining 
the validity or otherwise of the transaction, it 
will have to be discussed in some detail. But, 
before that is done, it is convenient to complete 
the narrative of events leading up to the execu¬ 
tion of the deed of variation on 23rd November 
1917. Mr. MacGregor wrote the letter (ex. h(3)), 
dated 18 fch October 1917, to the Company informing 
them that the draft with certain suggestions of 
Government Solicitor and the Legal Remem. 
brancer had been received by him. He also 
stated that he was anxious that everything con¬ 
nected with the matter, namely, the extension 
of the prospecting licence, should be settled before 
he made over charge at the end of the month, or 
early in the month following. He, therefore, 
wanted to discuss the matter personally with 
them. Hence, it appears, there was an inter, 
view between Messrs. Orr Dignam 6c Co., Soli¬ 
citors to Messrs. Bird & Co., and Mr. MacGregor 
on 26th October 1917, vide the letter Ex. 130 
(aae). The letter by the Company’s Solicitors 
mentions the fact that three additional clauses 
after cl. 8 and certain other additions had been 
made to the draft as returned by the Board. 
They further state that, with the exception of 
the second point, namely, w 7 ith regard to the 
payment of eight thousand rupees a3 dead rent 
for the first year, they thought it was not pay¬ 
able by the Company. On 1st November 1917, 
Mr. MacGregor wrote the letter Ex. 132 (b) to 
the Deputy Commissioner of Hazaribagh, in¬ 


forming him of his interview with the Company 
and their Solicitors, and of how he had deoided 
the matters in controversy raised by the Board 
of Revenue at the instance of the Government 
Solicitor and the Legal Remembrancer, parti¬ 
cularly with reference to the question of payment 
of eight thousand rupees as dead rent for the 
first year. The Deputy Commissioner, in his 
turn, informed the Commissioner by his letter 
Ex. 147 (c), dated 5th November 1917, that the 
Manager, Ramgarh Estate, had accepted the 
revised terms as drafted by the Company’s Soli¬ 
citors after consultation with him and under 
his instructions. Apparently, the matter of the 
revised draft of the terms of extension of the 
prospecting licence was never sent back to the 
Board for their final approval, and the manner 
in which the questions raised by the Board had 
been determined by the Deputy Commissioner 
in consultation with the Manager. They ap¬ 
parently thought that nothing more had to be 
done. As a matter of fact, the Manager and the 
Company treated the letter of 3rd July 1916, 
as the sanction of the Board, as would appear 
from the letter Ex. 130 (aAG), dated 9th Novem¬ 
ber 1917, written by the Secretary, Board of 
Revenue, to Messrs. Bird & Go., enclosing the 
Board’s letter No. 20/308/2, dated 3rd July 1916, 
for incorporation in the fresh deed to be execut- 
ed incorporating the terms of tho revised licence. 
Indeed, that very letter i9 incorporated as the 
sanction by the Board of Revenue. On 23rd 
November 1917, as already indicated, the varia¬ 
tion dted was executed. It was signed by Mr. 

A. M. W alter as Manager of the % Court of 
Wards, Mr. MacGregor having already left, for 
service elsewhere. 

[52] On the question of the validity of this 
transaction, at the forefront of his argument, 
Mr. Das, on behalf of the appellant Raja, con¬ 
tended that there was really no sanction given 
by the Court of Wards to the document as 
finally drawn up and executed on 23rd Novem¬ 
ber 1917. It w r as contended that the letter of the 
Board of Revenue, dated 3rd July 1916, could 
not be the sanction, inasmuch as a number of 
questions were still outstanding. The learned 
Subordinate Judge has acceded to that conten¬ 
tion, and we have already indicated that we 
agree with this conclusion of the learned Sub¬ 
ordinate Judge. It i3 not necossary, therefore, 
to repeat those reasons once again. The learned 
counsel for the respondent Company, on the other 
hand, contended that that document was the 
sanction of the Board of Revenue. But he con¬ 
tended further that, if that was not the sanction 
of the Board of Revenue, certainly the memoran¬ 
dum of the Board, dated 10th October 1917, was 
such a sanction. The learned Subordinate Judge 
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has accepted this contention. But, in our opinion, 
neither in form nor in substance, could the 
memorandum aforesaid of the Board of Reve¬ 
nue be treated as the sanction of the Board. 
This memorandum was, as contended on behalf 
of the appellant, routine communication from 
the higher authority to the subordinate autho¬ 
rity for consideration of the matter raised in 
the letter of the Legal Remembrancer and the 
Solicitor to the Government of India. While 
reciting those letters, the matters which were 
still outstanding have been noticed, and it will 
appear therefrom that, rightly or wrongly, the 
Board had raised the question that eight thousand 
rupees had to be paid as dead rent for the 
firBt year. Certainly, the Board itself and not 
the Manager, or the Deputy Commissioner, 
could have been the final authority to dispose 
of that matter. The Manager, or the Deputy 
Commissioner, may have been right in thinking 
that it was not in the contemplation of the 
parties that the eight thousand rupees would be 
payable as a result of the alteration of the terms 
of the licence. But the final say in the matter 
lay with the Board itself, and the Manager, or 
the Deputy Commissioner, could have only indi¬ 
cated their reasons for the conclusions they 
had arrived at. But it was open to the Board to 
insist upon the payment of eight thousand rupees 
for the first of the six years, if it took the view 
that that should be insisted upon as a consideration 
for the further concession to be granted to the 
Company. Furthermore, it cannot be said that the 
last word in the matter of drafting of the terms 
of the alteration of the licence lay with solicitors 
of the Company. The draft as revised by the 
solicitors of the Company was never submitted 
to the consideration of the Board. The Board had 
already indicated in one of the letters, quoted 
above, that they treated the matter of drafting 
the terms as of great importance, and, therefore, 
had insisted upon the terms being examined not 
only by the Legal Adviser of the Provincial Gov¬ 
ernment (the Legal Remembrancer) but also by 
the solicitor to the Government of India. Hence, 
in the ordinary course of business, in order to 
obtain the final sanction of the Board, the revised 
draft as finally made by the solicitors of the Com¬ 
pany should have been submitted through the 
proper channel to the Board of Revenue for exa. 
ruination by them, or, on their behalf, by the 
Legal Remembrancer, or the solicitor to the Gov¬ 
ernment of India, as the Board thought Gt and 
proper. This wa3 never done; nor were the other 
matters raised in the letters of the Solicitor to 
the Government of India and of the Legal Re¬ 
membrancer again submitted to the Board for 
their consideration and final approval. The Board 
had not delegated its power to the Deputy Com¬ 


missioner, or to the Manager, to decide finally 
the questions in controversy raised by them, and 
which had not been accepted by the Company or 
their solicitors in their entirety. On the other 
hand, the Company’s solicitors had made their 
own draft of the amendments purporting to carry 
out the intentions of the Board of Revenue. But 
certainly it was not for them to have the last say 
in the matter. The proper authority to deal with 
the question finally was the Board of Revenue 
itself. 

[53] Mr. Das, on behalf of the appellant Raja, 
pointed out that, whenever the Board accorded 
its sanction to such a transaction, it did so in un¬ 
equivocal terms, the instances of which are to be 
found in (l) Ex. 130 (as), dated 29th July 1914, 

the relevant portions of which are as follows: 

“In reply to your letter No. 1121, dated 25th July 
1914, I am directed to convey the sanction of the 
Board to the agreement arrived at as between the Ram- 
garh Estate, as represented by the Manager, Mr. W. 
C. MacGregor and by the Deputy Commissioner on 
behalf of the Court of Wards, of the one part, and 
Messrs. Bird & Co., Calcutta, of the other part, which 
has been embodied in two documents.V, 

then the exact nature of the two documents is 
recited in two separate paragraphs, and then fol¬ 
lows the following: 

“The Board also approves the drafts of the above two 
documents, forwarded with your letter, whioh have also, 
it is understood, been approved by Mr. Sarada Charan 
Mitter acting cn behalf of the Ramgarh Estate.” 

(2) Exhibit P (9) dated 25th November 1914, the 

relevant portion of which is in these words: 

‘ With reference to your letter No. 1571 W/I (a)*31, 
dated 8th October 1914, I am directed to convey the 
sanction of the Board to the postponement, for one year, 
of the prospecting license granted to Messrs. Bird and 
Company in respect of the Karanpura Coal fields belong¬ 
ing to the Ramgarh Wards Estate in the district of 
Hazarlbagh.” 

(3) Exhibit 98, letter from the Board of Revenue 
to the Commissioner, dated 4th/5th December 1935, 

the relevant portions of which is in these terms: 

‘ With reference to your letter No. 1365W/X (a)-ll, 
dated 18th November 1935, I am directed to say that 
the Board accepts your recommendations and sanctions 
the extensions for a further period of 12 years, i. e , up 
to 26th March 1951, of the period of exemption under 
cl. 4 (V) of the lease from payment of minimum royalty 
on areas held in excess of 10,000 bighas by the Karan¬ 
pura Development Company limited. 

and, lastly, (4) Ex. 104, memorandum of the 
Board of Revenue to the Commissioner bearing 

date 19th March 1936, which is in these terms: 

“In modification of the orders issued in Board’s 
letters Nos. 21-101/4, dated 5th December 1935, and 
21-44/3, dated 24th February 1936, it now sanctions the 
extension for a further period of 12 years, i. e., up to 
26th March 1951, of the period of exemption under 
cl. 4 (V) of the lease from payment of minimum royalty 
cn areas held in excess of 10,000 bighas by the Com¬ 
pany..” 

These instances of sanction by the Board of final 
transactions were quoted by Mr. Das. on behalf 
of appellant Raja, to show that it appears to have 
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been the invariable practice of the Board to use 
the commencing words of S. 18, Court of Wards 
Act fix (B. c.) of 1879] namely, “The Court may 
sanction. . . Mr, Das urged that the Court 
of Wards invariably use those words with a view 
to leaving no doubt in the mind of anyone deal- 
ing with the Court of Wards that a particular 
transaction had been sanctioned by the Court. 

[54] On the other hand, Sir S. M. Bose, on 
behalf of the respondent company contended, that 
'though, in form the letter of 9th October 1917, is 
not a sanction, in substance, it would amount to 
a sanction, btcause nothing had been left to be 
done by the Court of Wards towards completing 
the transaction, namel}, the variation of the origi¬ 
nal licence. He drew our attention to a number of 
decisions. The first case relied upon by him is the 
decision of their Lordships of the Judicial Com¬ 
mittee in Gulabsmgh v. Seth Gokuldas , 10 I. A. 
117: (40 Cal. 784 P. C.). That was a decision under 
the Central Provinces Government Wards Act 
(XVJI [17] of 18S5). In that case, the Chief Com- 
mis3ioner had sanctioned the assumption by the 
Court of Wards of the management of the estate 
of a certain zamindar, and also accepted the 
proposal for the liquidation of the debt owing 
from the estate, which was the chief purpose of 
the assumption of the management of the estate 
by tne Court of Wards. It appears that in that 
case the Deputy Commissioner had asked for the 
acceptance of the proposal to raise one lac of 
rupees from the respondent in that case for the 
purpose of meeting the liabilities of the estate. 
Tdeir Lordships of the Judicial Committee con¬ 
sidered the letter from the Secretnat to the 
Commissioner sanctioning the proposal for the 
liquidation of the debtot the estate as a sufficient 
sanction by the Court of Wards of (tor?) etieetinga 
mortgage of the property (under?) the management 
of the Court of Wards to raise a sufficient sum for 
the liquidations of the indebtedness of the estate. 
Their Lordships further observed that it was not 
necessary that the actual mortgage to be made by 
the Court of Wards should be submitted to the 
Chief Commissioner for his sanction or that the 
Court of Wards should have the Chief Commissio¬ 
ner’s sanction to the precise terms of the mortgage. 
Ithas to be noted that the decision of their Lord- 
ships of tho Judicial Committee was based on a 
consideration of the provisions of the Central 
Provinces Act which may not be in pan materia 
with the Bengal Court of Wards Act. We have not 
before us the Central Provinces Act (XVII [17] of 
1885); but it would appear from the trend of the 
decision of their Lordships that the Chief Com¬ 
missioner in that case had to sanction acts of 
the Court of Wards itself. In the present ease 
before U3, we are concerned with the sanction of 
the Court of Wards in relation to the acts of its 


subordinate officers, namely, the Manager and 
the Deputy Commissioner or the Commissioner. 
The scheme of the two Acts does not appear to 
have been the game. Hence, the argument by 
analogy in the present cage does not hold good. 
The next case relied upon on behalf of the res¬ 
pondent is that of Ramkanai Singh Deb v. 
Matheivson, 42 I A. 97; (a. i. r. ( 2 ) 1915 P. 0. 
27). This was a decision under the Chota Nagpur 
Encumbered Estates Act of 1876. In this case, a 
patm lease was sanctioned by the Commissioner 
in favour of Robert Watson &Co. Apatnilease is 
a well-defined transaction, the essential features 
of which had in that case, been sanctioned by 
the sanctioning authority, namely, the Commis¬ 
sioner. In those circumstances, it was held by 
their Lordships of the Judicial Committee that it 
wa3 not necessary that the document ulimafcely 
prepared should also have been submitted for his 
sanction. In that case, their Lordships further 
pointed out that what was left to be done by the 
subordinate of the Commissioner was only enter¬ 
ing formal details in the document. In that case, 
therefore, there were no essential terms outstand¬ 
ing to be settled between the contracting parties, 
a9 in the present case. If it were clear that the 
Board of Revenue as the Court of Wards had 
sanctioned all the essential particulars of the 
transaction it may not have been necessary to 
submit the final draft for the formal sanction of 
the Board; but, as already indicated, in the pre- 
sent case certain essential terms of the transac¬ 
tion had to be settled, and the draft had to be 
made accordingly. The correspondence already 
summarised indicates that the parties were not 
ad idem on all essential terms of the variation 
of the original licence. Even after the Board of 
Revenue had sent back the draft along w T ith the 
suggestions of the Legal Remembrancer and the 
Solicitor to the Government of India, the Com¬ 
pany’s solicitors were suggesting changes in sub¬ 
stantial terms of the agreement. Therefore, it 
was necessary that the terms as finally drafted 
by the Company’s solicitors should have been 
submitted to the Board of Revenue for their 
examination and ultimate formal sanction, if the 
Court ot Wards found that their intentions had 
been fully and properly incorporated in the 
document as finally drafted. It will be seen that 
it was not the practice of the Board of Revenue 
as the Court of Wards to accord formal sanction 
until the terms were embodied in a formal docu¬ 
ment. The letter, Ex. 180 (j) dated I6th/l7th 
April 1914 from the Deputy Commissioner to the 
Company states that 

"the terms regarding Karanpura as arrived at the at 
meeting of the 1st arid 2nd instant have been approved 
by the Board aa just and proper. This formal sanction 
cannot be given until the terms are embodied in a for¬ 
mal document.” 
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80 far as the Company were concerned, they 
may have said their final word, but so far as the 
other party, the Court of Wards, was concerned, 
they had not yet done so, though the Manager 
and the Deputy Commissioner had taken the 
view that the draft as made by the Company’s 
solicitors truly expressed the intentions of both 
the parties. Further, it may be mentioned in 
this connection that Rule 242 framed under S. 70 
of the Act requires sanction to be reproduced in 
the deed to be executed by the Court of Wards. 
The rule reads thus: 

“All leases appertaining to an estate under the Court 
of Wards should be executed by the Manager in accor¬ 
dance with opinion of the Legal Remembrancer 
quoted below : 

It is not desirable to make the propietors parties 
to the lease or to make the proprietors the real 
lessors. 

Words should be added reciting (1) that the mana¬ 
ger was appointed on such and such a d*te, and (2) 
that the lease was sanctioned by the Court of Wards 
in exercise of the power conferred by 8. 18, Court of 
Wards Aot, 1879, by order dated so and so.” 

jTbe obvious implication of the rule seems to be 
'that the sanction is to be incorporated in the 
deed evidencing the transaction, as was done in 
all other instances. There is nothing to shew 
that, in the oases cited by Sir S. M. Bose, 
a similar rule requiring incorporation of the 
Board’s formal sanction in the deed was to be 
found. Hence, in our opinion, the oases relied 
upon on behalf of the respondent company do 
not support their contention that there was a 
sanction by the Court of Wards to the transac¬ 
tion of the year 1917. 

[54a] It was also argued on behalf of the 
appellant Raja that the agreement of 1917, vary¬ 
ing the terms of the agreement of 1915, was not 
for the benefit of the ward, or the advantage 
of the property inasmuch as the terms of the 
transaction of 1907 in favour of Bokaro Ramgarh 
and Co could not be the basis for a transac¬ 
tion which could entitle the grantees to have 
leases up to 1951 on the same terms as regards 
minimum royalty and salami and royalty. 
Mr. Das's contention was that the Court of Wards 
never applied its mind to this aspect of the case. 
They never considered whether the terms of 
1907 would be fair and equitable from the point 
of view of the Estate for leases to be granted 
between 1917 and 1951. In our opinion, there is 
much to be said in support of this contention. 
The correspondence already discussed above 
between the Company on the one hand and the 
officers of the Court of Wards on the other dis¬ 
closes the fact that all the time they were dis- 
cuseing the advantages of the Company, and 
facilities to be granted to them for further 
extension of the term of their licence which 


meant, in effect, the terms of the lease or leases 
to be ultimately created in favour of the Com¬ 
pany. It was never considered by the officers 
of the Court of Wards a9 to whether the giving 
up of the claim to minimum royalty in respect 
of areas above the first ten thousand bighas 
would be beneficial to the ward. The question 
of the market rate and other allied questions 
will be dealt with in connection with the second 
extension which was granted in 1937, as it is 
more convenient to deal with that aspect of the 
Cise at one place. 

[54b] Mr. Das contended further that, on the 
question of minimum royalty, the officers of the 
Court of Ward3 completely misdirected them¬ 
selves by considering only one aspect of the 
matter whether the absence of a term regarding 
payment of minimum royalty for all additional 
areas taken under the extended licence would 
lead the Company to procrastinate in raising 
coal or in working the mines. Mr. Das conten¬ 
ded, and, in our opinion, rightly, that the provi¬ 
sion in a lease for payment of minimum royalty 
is directed not only to preventing procrastina¬ 
tion on the part of the grantee in opening mines 
and raising coal but is also meant to ensure a 
regular flow of income to the grantor. In this 
connection, reference was made to the following 
observations of Striling L. J. in In re Aldam’s 
Settlement , (1902) 2 Ch. 46 at p. 60: (71 L. J. 
Oh. 652): 

“Tbo object of a fixed or minimum rent is two-fold: 
first, to provide a specified income on which the tenant 
for life may rely; and secondly (and this i3 the more 
important reason), as a security that the mine will be 
worked, and worked with reasonable rapidity.” 

Mr. Da9 contended, therefore, that the officers 
of the Court of Wards did not consider the ques¬ 
tion whether it could possibly be in the interest 
of the ward to forego his claim to substantial 
sums of money every year in the shape of mini¬ 
mum royalty for all additional areas to betaken 
in pursuance of the extended terms. It was poin¬ 
ted out that the extension of the term was 
mainly, if not entirely, for the benefit of the 
Company, and no thought was given to any 
corresponding benefit to the owner of the pro¬ 
perty It was also contended that, by the revised 
terms of the licence, the Company were given 
the right to take further areas under lease up to 
year 1951 without any liability for payment of 
minimum royalty until 26th March 1939, or 
until railway facilities were available; but at 
the same time the Court of Wards never insisted 
on the Company giving an undertaking that 
they would provide for railway facilities within 
a reasoable time Hence, it was argued that 
the revised terms really meant all rights for the 
Company but practically no corresponding obli¬ 
gations. In this connection, Mr. Das referred 
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to Ex. P (16), a letter from Anderson Wright 
and Co. representing Bokaro and Ramgrh, Ltd. 
to the Manager, Ramgarh Wards Estate, dated 
3rd March 1916, in which they say that the 

Company had 

.entered into an arrangement with the 

East Indian Railway and the B. N. Railway under 
which these Railways covenanted to put in a Railway 
Line to serve the coalfields, in consideration for which 
the Company agreed to give them a sub-lease of exten¬ 
sive blocks of coal-bearing land, for the granting of 
which no pecuniary benefit would accrue to the Com¬ 
pany, either by way of salami or royalty, the whole 
of the benefit being reserved for the Raj. As you are 
aware these Railway Companies have already cons¬ 
tructed a line into the field at an expenditure of some 
sixty lacs of rupees which not only facilitates the open¬ 
ing up of the coalfields but must undoubtedly most 
materially benefit the Raj.” 

Mr. Das contended that the Court; of Wards 
should have insisted upon the Company doing 
some such thing as Bokaro Ramgarh did with 
a view to bring railway facilities to ths coal 
area, 

[55] Mr. Das further contended that the 
extension of the terms of the original licence 
of 1915 wa3 obtained by the Company on false 
pretences. In their application of 3rd August 
1915, Ex. H (2), they purported to say that 
they would have to raise capital, namely, thirty 
thousand pounds, for prospecting and develop¬ 
ment, two-hundred-thousand pounds for develop¬ 
ment, machinery and colliery completion, and 
one and a half million pounds sterling for pro- 
vision of railway facilities, and that these vast 
sums of money could not be raised within the 
six years of the original prospecting license. But, 
Mr. Das contended, that the Company had never 
either intended to work the colliery themselves 
nor to construct railway for working the colliery. 
Reliance has been placed upon the evidence of 
Mr. Roberts (witne33 No. 1 for the Company). 
He joined the Company in 1919. He has admit¬ 
ted in his cross-examination as follows: 

“Since I have been a member of the firm, the Deve¬ 
lopment Company hag had no intention of building a 
Railway at a cost of a million and a half pounds. Dur¬ 
ing 1915, pound was approximately speaking equal to 
Rs. 15. All records of Bird & Co., relating to the matters 
relevant in this suit have been filed in Court. Since I 
became an assistant in the Coal Department of Bird & Co., 

I have seen no paper which will show that they or the 
Karanpura Development Company ever intended to 
build a Railway at a cost of a million and a half pounds. ' 

The same witness has also admitted that 

“the Company has never worked the mine of its own. 
We never opened any mine. We have developed the 
property through prospecting and through sub-leases.’' 

The witness ha3 also made the following signifi¬ 
cant admission: 

“All the areas sub-leased by ua except one were taken 
up by Railways. The Railways are still working Bhur- 
kunda. They themselves obtained a prospecting license 
from us in 1920, and prospected the area them- 
telves. . .” 


Karanpura Development Co. 

Mr. Miehalmore, who was examined on com¬ 
mission, on behalf of the Karanpura Develop¬ 
ment Company, Ltd., has also corroborated the 

above admissions of Mr. Roberts by admit- 
ting that 

“the Karanpura Development Company Limited is not 
working coal in any portion of licensed area. As far as* 

I know the company has no intention of working any 
coal areas.” 

Me. Da3 has, therefore, contended that, when the 
Company made an application for extension of 
the term of the prospecting license, they did so on 
grounds which were entirely unfounded in fact, 
and that thsy actually obtained the extension of 
the terms of the lease on representations which 
were not true. 

[56] Mr. Da3 also contended that the Com¬ 
pany had made a misleading representation to 
the officers of the Court of Wards when they 
stated in their letter Ex. H (l) that the results of 
the survey by their geologists of the coal fields 
were mo3fc disappointing. Mr. Das’s grievance on 
this score was that the officers of the Court of 
Wards accepted this statement of the Company 
at its face value without calling for Dr. Jowett’s 
report on those coal fields. Mr. Das has drawn 
our attention to the fact, as noted in the judg¬ 
ment of the Court below, and mentioned by us 
earlier, that, far from being disappointing, even 
the limited surveying done by Dr. Jowett dis¬ 
closed that there (were) first-class coal seams 
and a larger number of second-class coal seams 
in the areas in question. As to how far those 
alleged misleading statements by the Company 
influenced the officers of the Court of Wards is 
not absolutely clear. But the fact remains that 
those statements of the Company were incor¬ 
porated in one of the letters, already set out, of 
the officers of the Court of Wards (vide ex. 139 
(AX)). Summing up Mr. Das’s contentions on 
this part of the case, his grounds for urging that 
the officers of the Court of Wards were guilty of 
negligence are (i) in assuming without any 
foundation, or even a suggestion by the Com¬ 
pany. that the Company will give up the con¬ 
cession unless the extension asked for were 
granted; (2) in not insisting upon the Company 
to give an undertaking that they will introduce 
railway facilities within a reasonable specified 
time, failing which they would be liable to pay 
minimum royalty in respect of the excess areas 
taken by them as a result of the extended term 
of the lease; and (3) that the officers of the Court 
of Wards did not call upon the Company to pro¬ 
duce Dr. Jowett’s report on the prospects of the 
coal lands. 

[57] Mr. Das further urged, in connection 
with the grant of the extension of the term of 
the prospecting licence, that Me. MacGregor had 
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himself an interest in the promotion of the 
Karanpura Development Company for whom, 
admittedly, Bird & Co. were acting in the matter 
of securing the concession from the Court of 
Wards. Mr. Das pointed out in this connection 
that, as would appear from the sequence of 
events, Mr. MacGregor was waiting for the deed 
of alteration of the original licence to be exe¬ 
cuted, and, as soon as that was hurried through, 
chiefly by him, he gave up the service of the 
Court of Wards, and took a double appointment, 
namely, (l) under the Lachmipur Estate on a 
salary of one thousand rupees, and ( 2 ) a sine¬ 
cure post of Rs 1,250 to Rs. 1500 per month under 
Bird & Co. Besides these he got 250 Pounder’s 
Shares in the Karanpura Development Com- 
pany as a reward for the services he had render¬ 
ed to the Company in obtaining the licence, or 
in obtaining the extension of the term of 
the license. In this connection, our attention 
was drawn to the evidence of Mr. Roberts. He 
admitted that he met Mr. MacGregor first in 
1922-23 at Ranchi, when he was in the service of 
Bird & Co. a3 a zamindari Manager. Mr. Mac¬ 
Gregor was in charge of the Karanpura Coal 
Field, and was the Company’s Liaison Officer. 
One of his duties as such officer would be to act 
between Bird & Co. and Ramgarh Wards Estate; 
and to be in touch with the Ramgarh Wards 
Estate and to get things done for the Company’s 
benefit. As regards the date of Mr. Mac Gregor’s 
appointment under the Company, he admitted 
that the books of the Company will show the 
date of his appointment. The witness had no 
knowledge if Mr. Mac Gregor helped Bird & Co. 
materially in obtaining the license of 1915 and 
the variation of 1917. The witness naturally re¬ 
sented the suggestion made in his cross-examina- 
tion that Mr. MacGregor, while he was Manager 
of the Ramgarh Wards Estate, wa3 rewarded by 
Bird & Co. for having helped and assisted that 
Company in obtaining the agreements of 1915 
and 1917, as the witness naturally admitted, it 
would amount to bribing Mr. MacGregor. The 
witness’s attention was drawn to Ex. 4 which 
contains the following recitals : 

“And whereas certain firms and individuals had ren¬ 
dered considerable services to the parties hereto of the 
second part in seouring the said license and .prospecting 
the property and in consideration of such services it 
has been agreed that Ten Thousand Founder’s Shares 
in the oapital of the company credited as fully paid up 
should be allotted to such firms and individuals as the 
firm shall direct.” 

The witness admitted that Mr. MacGregor was 
registered as a holder of 260 shares in 1921 or 
1922 or thereabouts. He was further pressed as 
to the manner in'which those shares were acquir¬ 
ed by Mr. MacGregor. The witness expressed 
bis inability but admitted that, if he purchased 


the shares, that would be shown in the Share 
Register, that it was by a deed of transfer but 
that such a deed he could not find. He further 
admitted that, if such a deed were in existence, 
he would have found it. The witness, ultimately, 
being further pressed in cross-examination, had 
to admit that 

“if Mr. MacGregor was an original allottee, the shares 
which were registered in hia name must have been a 
part of 10,000 shares deduoted as a reward for services. 
The Karanpura Development Company was registered 
on 14th July 1920.” 

Exhibit A (j) 6, statement filed by the Karanpura 
Development Company on 20th July 1920, show3 
that, in consideration of the sale to the Company, 
the Company will allot to the promotors, or to 
their nominees, fifty thousand Founders’ Shares 
of ten rupees each credited as fully paid up. Ifc 
would also appear from that document that the 
nominal capital of the Company was forty lacs 
of rupees, out of which thirty five lac3 worth of 
shares were divided into 3,50,000 Ordinary Shares 
of ten rupees each, and fity thousand Founders' 
Shares of ten rupees each. From Ex. Q, list of 
share-holder3 in Karanpura Development Com¬ 
pany, it would appear that Mr. W. MacGregor 
c/o Bird Sc Co. held 250 shares out of the fifty 
thousand Founders’ Shares, referred to above. 
Mr. Das contended that, it being an admitted 
fact that Bird & Co., were acting aa Agents on 
behalf of the Karanpura Development Company, 
the allotment of 250 Founders’ Shares in favour 
of Mr. MacGregor must have been in considera¬ 
tion of the services rendered by him to the Com¬ 
pany in obtaining the concession from the Court 
of Wards. Hence, Mr. Das laid great stress on 
the following admission of Mr. Roberts: 

“It Is impossible for me to*say why Mr. MacGregor 
was given 250 Founders’ Shares unless he assisted °in 
securing the license and its modification or in prospect¬ 
ing the property for the benefit of Bird & Co.” 

Ifc would appear that Mr. MacGregor submitted 
his resignation of the post of Manager, Court of 
Wards, on 15fch September 1917, his reason being 
that the then Raja would come of age in about 
a year and a half, as a result of which the Estate 
would probably be released from the Court of 
Wards. He, therefore, had accepted an appoint¬ 
ment in the Bhagalpur Division for nine years. 
Mr. MacGregor made over charge on 2nd 
November 1917. Mr. Da3 contended that Mr. Mac- 
Gregor was only waiting to see the deed of altera¬ 
tion of the original agreement executed, and that 
the haste with which the variation deed of 23rd 
November 1917, was finalized without the proper 
sanction of the Court of Wards is thus account¬ 
ed for. Though, as a matter of fact, it was Mr. 
Walter, Mr. MacGregor’s successor-in-office who 
signed the variation deed on 23rd November 1917 , 
he merely put his signature to it, and everything 
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bad been done by his predecessor in office. Im¬ 
mediately thereafter, Mr. MacGregor accepted 
the service of the Company on Rs. 1,250 to 
Rs. 1,500 a month, besides his salary of Rs. 1000 a 
month from the Lachmipur Estate. Bat it appears 
that Mr. MacGregor was, more or less, perma. 
nently residing near the coal-fields, and only 
occasionally went to Bhagalpur side in connec¬ 
tion with hi3 employment as Manager of the Lach¬ 
mipur Estate. In our opinion, these facts point to 
the inference that Mr. MacGregor was certainly 
interested in the Company and in their determined 
efforts to obtain prospecting license in respect of 
the entire Karanpura Coal Fields belonging to the 
Ramgarh Wards Estate. It would thus appear 
that Mr. MacGregor’s duties were in conflict with 
his self interest. It is not surprising, therefore, 
that Mr. MacGregor evinced an unusual anxiety, 
during the course of the negotiations for the grant 
of the licence and the subsequent alteration of 
the same, that the Company should get the 
monopoly for searching for coal in the valuable 
coal fields belonging to Court of Wards, which 
were still then quite in a virgin state. The learn¬ 
ed Subordinate Judge has observed that the evi¬ 
dence was not conclusive- But in a matter like 
this, no conclusive evidence could b8 available, 
as the parties to such a nefarious arrangement 
would not deliberately or willingly give any clue 
to the real state of affairs. The appellant Raja 
could not be expected to adduce any better evi¬ 
dence of the collusion between Mr. MacGregor, 
the Manager of the Wards Estate, and the Com¬ 
pany. The learned Subordinate Judge ha3 also 
commented on the fact that Mr. MacGregor 
wa9 a mere subordinate officer of the Court 
of Wards. But he ha3 not attached sufficient 
importance to the fact that it was the Manager, 
Court of Wards, wbo initiated proposals, and 
practically gave a lead to the higher officials. 
There is no doubt that, if the higher officials of the 
Court of Wards like the Deputy Commissioner 
and the Commissioner and the Hon’ble Member, 
Board of Revenue, had any the least suspicion that 
Mr. MacGregor was in the pay of, or was under a 
promise by the Company to be awarded for his 
services, they would have been more circums¬ 
pect and alert in safe-guarding the interest of 
the ward of the Court than they appear to have 
been. It also appears from the official corres¬ 
pondence discussed above that it was Mr. Mac¬ 
Gregor who had been moving between the 
Company, the Deputy Commissioner, the Com¬ 
missioner and the Board of Revenue in the 
matter of the settlement of the terms of the 
agreement, and naturally much depended on 
what he orally represented to the officers 
concerned during the long course of negotia¬ 
tion. 


A. I.R 

[68] In pursuance of the concession as altered 
by the terms of the deed of variation of 23rd 
November 1917, six leases were executed be¬ 
tween the years 1922 and 1937. The first lease 
was executed on 17th July 1922, in respect of 
8,035 bighas, vide Ex. 9. Salami at the rate of 
R9. 40 per bigha, amounting to Rs. 1,21,400 was 
paid. Royalty was to be paid at four annas per 
ton for steam coal, three annas for rubble, two 
annas for dust, eight annas for hard coke, and 
six annas for soft coke. In respect of this area, 
a sub-lea3e (ex.-a) was executed on 20th April 
1923, in favour of Andrew Yule & Co., with 
effect from the date of the head lease, that is 
to say, 17th July 1922, in respect of 2,011 bighas, 
and another sub-lea3e (ex. b) was executed on 
the same date in favour of Villiers, Ltd., in res¬ 
pect of 1,024 bigha3 with retrospective effeot from 
31st December 1921, the total salami for these 
two areas being Rs. 5.31,125. 

[59] The second lease was in respect of 1,150 
. bighas at a salami of Rs. 46,000 (vide Ex. 8). 

It was executed on 26 th January 1924, but with 
retrospective effect from 17th October 1922 (as 
stated in the sub-lease). The sub-lease (Ex. D) 
in respect of this area was given to South 
Karanpura Company on 25th April 1927, with 
retrospective effect from 3rd November 1922, at 
a salami of five lac3 of rupees. 

[60] The third lease was executed on 19fcb 
March 1924, in respect of 2,309 bighas at a 
salami of Rs. 92,360 (Ex. 6) with effect from 
24th March 1923. The sub-lease (ex e) in res¬ 
pect of this area was granted in favour of the 
Bengal Nagpur Railway Company on 28 th Feb¬ 
ruary 1927, with effect from the date of the com- 
mencement of the head lease, that is to say, 
24th March 1923, at a salami of Rs 7,64.685. 

[61] The fourth lease wa3 executed on 26th 
November 1923, in respect of 6,800 bighas at a 
salami of R3. 2,72,000 (Ex. 7). The sub-lease 
(Ex. C) in respect of this area wa3 given to the 
Railway Board on 27th March 1923, at a si.ami 
of Rs. 11,90,000 with effect from 17th ootober 
1922, that is to say, even earlier than the execu¬ 
tion of the head lease. 

[62] The fifth lease i3 dated 12th April 1927, 
with effect from 1st April 1924, in respect of 
village Religara of 4,045 bighas at a salami of 
Rs. 1,61,800 (Ex. 10). The sub-lease (ex. f) in 
respect of this area was given to B. B. C. I. and 
M. S M. Railways on 26th November 1931, with 
effect from 1st April 1924, at a salami of 
Rs- 14,15 750. 

[63] The last and the sixth lease was given 
on 17th July 1933, in respect of 200 bighas at a 
salami of Rs. 8,000 (Ex. 13) The sub-lease 
(Ex. c) in respect of fchi3 area was given on 6th 
March 1935, to South Karanpura Company with 
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effect from 3rd November 1922, afc a salami of 
R9. 11,343. 

[64] Patting side by side the two series of 
transactions, namely, one the leases between 
the Court of Wards and the Company, and the 
other, the sub-leases, between the Company and 
the sub lessees aforesaid, it would appear that 
the Wards Estate got Rs. 7,01,660 by way of 
salami ; whereas the Company made Rs. 44,12,903 
by way of salami from their sub-lessees. It 
will be noticed further that the sub-leases,' in 
most of the cases, came into existence before 
the leases themselves, that is to say, the Com¬ 
pany merely played the part of middlemen. 
They settled to lease out to sub-lessees certain 
specified areas on their own terms, and then 
obtained leases from the Raj for the correspond¬ 
ing areas. As regards the rate of royalty, it will 
appear that the rates to be paid by the Com¬ 
pany to the Wards Estate were at a uniform 
rate stated above, and the rate of royalty payable 
by the sub-lessees to the Company were dou¬ 
ble or more than double the rate3 for the different 
kinds of coal or coke, though the two series of 
transactions are, more or less, contemporaneous. 
Mr. Das argued, on the basis of those figu¬ 
res, that the Court of Wards did not act like pru¬ 
dent men of business in agreeing to extend the 
period of the licence from 1921 to 1961 on the same 
terms as regards royalty and salami which ob- 
tained in the year 1907, that is to" say, the term3 
on which the lease was granted in favour of 
Bokaro Ramgarh, Ltd., Mr. Das contended that 
the Court of Wards should have taken into ac¬ 
count the rising prices of commodities, particularly 
during and after the first World War, and that, 
in so far as they did not take this aspect of the 
case into their consideration, they were guilty of 
gro33 negligence in the discharge of their duties 
to the Ward of the Court, 


[65] In view of these considerations, it must 
bo held that the agreement of 1917, the first deed 
of variation of the original licence, is vitiated on 
account of the fact that there is no valid sanction 
of the Court of Wards to that transaction. It is 
also void for another equally good reason, namely, 
that the Court of Wards acted beyond their 
powers in foregoing the claim of the ward to 
minimum royalty in respect of additional areas 
to be taken in pursuance of the extended term of 
the licence without any thought being taken as 
to the benefit of the property and the advantage 
of the ward. The transaction is hot binding on 
the appellant Raja also because the Court of 
Wards were misled by false representations made 
by the Company as to the reasons for granting 
the extension of the licence. As Mr. MacGregor, 
'the then Manager of the Court of Wards, was 
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acting not entirely in the interest of the Court of 
Wards but of the Company, which fact was notj 
known to the Court of Wards, the latter were 
misled into granting extension of the term of the 
licence beyond the real necessity of the situation 
and on terms which are not beneficial to the 
interest of the proprietor. For all these reasons, 
it must be held that the first variation of the pros¬ 
pecting licence is not binding upon the appellant 
Raja. That being so, all the six leases, set out 
above, granted in pursuance of the variation deed 
of 1917, must be held to be void. 

[66] The second deed of variation of the original 
licence came to be executed on 1st January 1937, 
the negotiations leading up to this deed may now 
be summarised. In Ex. V, dated 11th May 1934, 
recording the minutes of a discussion between 
the Manager, Court of Wards, and the Company, 
the suggestion was made that the condition re¬ 
garding the payment of minimum royalty by 
March 1939, might be waived, and the period ex¬ 
tended for another term, of twelve years. Exhi¬ 
bit 95 (c) is the letter, dated 24th April 1934, 
from the Company to the Manager, Court of 
of Wards, mentioning that they had already taken 
leases of 17,539 bighas, and that they had to take 
a further area of 2,461 bighas in order to be en¬ 
titled to a further extension of twelve years, 
and that the area of 4,045 bighas in mauzas 
Religara and others still remained to be develop¬ 
ed owing to the absence of railway facilities. 
They also referred to the financial stringency of 
recent years which led to, they said, complete 
suspension by the railways of all capital deve¬ 
lopment schemes. The Company, therefore, sug¬ 
gested that the clause regarding remission of 
minimum royalty on areas not accessible by rail 
be extended until the end of the licence, namely, 
1951. Upon this letter, the Manager, Mr. Walter, 
addressed a letter to the Deputy Commissioner 
(Ex. 95 (a)), dated I9fch/23rd May 1934. In this 
letter, after reciting the facts of the previous 
transactions between the parties, the Manager 
strongly supported the Company’s request for 
remission of minimum royalty on all areas in 
excess of t9n thousand bighas upto 1951. The 
Deputy Commissioner, by his letter Ex. 121, dated 
2nd June 1934, addressed certain queries to the 
Manager who supplied the information required 
by the Deputy Commissioner, vide Ex. 122, dated 
11th June 1934. By his letter Ex. 118, dated 10th 
Juno 1984, the Deputy Commissioner, Mr. Russel, 
wrote to the Commissioner, recommending that 
the further concession asked for the Company be 
granted. In this letter, the Deputy Commissioner 
pointed out that, if the concession asked for by the 
Company were to be refused, the Company will 
have to pay minimum royalty at five rupees a 
bigha on 4,045 bighas plus the additional area of 
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2 ; 461 bighas, which they had to take in order to 
he entitled to the third period of twelve years. 
The value of that royalty at the rate of rs. 32,650 
P9r year wos stated to be Rs. 3,90,360 in course 
of the next twelve years after 26th March 1939. 
Mr. Russell also pointed out that one day the 
coal deposits of this Estate will be the most im¬ 
portant coal fields in India, and should be pro- 
perly developed. There is a suggestion in this 
letter, to which serious objection has been taken 
by Mr. Das on behalf of the appellant Raja, that 
there w r as a danger of the Company giving up 
the concession and that it was important that a 
concern liko Bird & Co., should be retained. Mr. 
Das has rightly pointed out that, in the whole of 
the record of this case there is not the faintest 
suggestion that the Company had up to that 
time expressed their intention to give up the 
licence, or that there was any apprehension that 
they may not be able to continue to hold the 
licence. On the other hand, the materials on the 
record, as rightly pointed out by Mr. Das show 
tiiat the Company were very anxious not only 
to retain the licence but to take further areas in 
order to be qualified for availing the third period 
oi twelve years, ending with March 1951. The 
Deputy Commissioner took the view that, in the 
long run, it may be more paying to the Estate to 
sacrifice immediate return from minimum royal¬ 
ty. But Mr. Das has rightly pointed out that this 
was not an admissible consideration; because the 
Company never intended, as shown above, to 
work any coal mines, or to provide for railway 
facilities at their oost. It has also been rightly 
pointed out that the concession asked for by the 
Company could not, on the face of it, be judged 
to be a transaction for the benefit of the wards of 
the Estate. On 13th August 1934, Mr. Russel 
wrote baok to the Manager, Ramgarh Ward 
Estate (Ex. 123). In this note, the Deputy Commis¬ 
sioner pointed out that the revision of the prospec¬ 
ting licence in 1917 was granted to the Company 
on the ground that it had an enormous programme 
of development of the coal lands, and that the 
exemption from minimum royalty now asked for 
for a further period of twelve years is based on the 
ground that there is no possibility of development 
in sight then, that i3 to say, 

‘the exemption is to be give not as an inducement to 
expedite development but simply to enable the company 
to hold on to the prospecting license without adding to 
its present loss (if any).” 

He, therefore, asked the Manager to collect in¬ 
formation from the Company as to the losses 
which the Company had to bear as a result of 
the previous transactions, and the losses which 
they may have to bear in future. The Company, 
by their letter to the Manager, “Wards Estate 
(ex. 26), dated 10th December' 1934, purported 
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to give the answers to the queries raised by the 
Deputy Commissioner. This letter Mr. Das charac¬ 
terized as full of untruths and half truths. The 
very first item in the letter, saying that they 
were faced with a loss on royalty as from 1939 of 
Rs. 22,660 per annum, was found by the Company 
themselves to the wrong, and was withdrawn by 
a subsequent letter, vide Ex. 133 (b). They 
mention the further fact that their average exi 
penditure on prospecting was Rs. 26,000 per 
year, and that their capital expenditure on that 
head was over twenty, five lacs. They further 
state that interest on that sum at six per cent per 
annum amounted to an annual charge of one and 
a half lacs. Mr. Das commented on these state- 
menfcs by saying that the Company had not 
informed the Deputy Commissioner through the 
Manager that they had made forty-four lacs twelve 
thousand and odd only by way of salami , apart 
from the fact that they had been realising 
royalty at a rate of twice or more than twice the 
rate which they were required to pay under their 
leases to the proprietor of the Estate. Mr. Walter 
wrote the letter Ex. 119 on 14th/l5fch December 
1934, to the Deputy Commissioner recommending 
that the exemption asked for by the Company 
should be granted in full. In this letter, the 
Manager makes use of the wrong statement made 
and subsequently withdrawn by the Company 
themselves that they stood to lose on royalty alone 
the sum of rs. 22,660 per annum from 1939 . 
Moreover, Mr. Walter repeate3 a false suggestion, 
it is so argued by Mr. Das, that, if the concession 
were not granted, the Company might relinquish 
their holdings. On 14tb/i5th March 1935, the 
Deputy Commissioner addressed a letter (Ex. 95) 
to the Commissioner, giving the history of the 
transactions between the parties up to date. In 
thi 3 letter also, the Deputy Commissioner em¬ 
phasises the suggestion, which has been characte¬ 
rised as false that it was important to retain firms 
like Bird & Co. as if they had given any indication 
that they would have to relinquish their holding, 
if the concessions asked for were not granted. In 
doing so, Mr. Marwood was only repeating the 
suggestions made by his predecessor, Mr. Russell- 
By his letter Ex. 26 (a), dated 18th May 1935, the 
Commissioner pointed out that the Company had 
yet to take under lease an additional area of 
2,461 bighas in order to secure the extension of 
their prospecting licence. On 6th July 1935, there 
was a conference between Mr. Philipi then 
Member of the Board of Revenue, Mr. Marwood, 
the Deputy Commissioner, Mr. Walter, the 
Manager and Mr. Roberts, a representative o 
the Company, and this question of exemption 
from payment of minimum royalty was discuss¬ 
ed. These note 3 by Mr. Roberts (Ex. 130 (AAAK, 
are very significant. He remarks: 



1950 Kamakshya Narainsingh v. Karanpura Development Co. Patna 168 


“ Mr. Phillips stated that we were asking the estate 
to forego minimum royalty at Bs. 5 a bigha on 4045 
bighas, plus the additional area of 2461 bighas which 
represented a loss to the estate of Bs. 52,530 a year or a 
minimum of Bs. 3, 90,360 in the course of 12 years if 
no further development takes place.” 

He adds further: 

“The subject was argued for some time and I formed 
tbe opinion that Mr. Phillips was unwilling to comit 
himself in agreeing that the Estate would forego the 
minimum royalty, but that if he could, on further ex¬ 
amination of the subjeot, find a precedent for such action 
he would probably concur. 

“He olosed the case by stating that he was not finally 
convinced our application wag sound. 

“Discussing the matter later with Mr. Walter, he 
advises me that the precedent exists as Bokaro Bajngarh, 
Ltd., were granted several extensions free of minimum 
royalties in the area they hold.” 

Mr. Das, on behalf of the appellant Raja, con¬ 
tended, and, in our opinion, rightly, that, if 
matters stood like that, it showed a proper 
appreciation by the Member, Board of Revenue, 
of the situation. But he contended further that it 
was Mr. Walter, the Manager, who misled the 
higher officials and the Member, Board of Reve¬ 
nue, by citing the false precedent which, in fact, 
never existed. As will presently appear, it is a fact 
that Bokaro Ramgarh Ltd. were granted several 
extensions; but it is not a fact that they were 
granted exemption from payment of minimum 
royalty. 

[67] Thereafter, the Company wrote the letter 
Ex. 96 (b) on 24th July 1935, to the Manager, 
referring pointedly to the conference aforesaid 
and Mr. Phillip’s reactions to the Company’s re¬ 
presentations. The Company, apparently taking 
the cue from the Manager himself, in Para. 5 
of the letter recited seven reasons why they 
should be exempted from payment of minimum 
royalties, one of those reasons being that the 
Estate bad granted extension more than once to 
Messrs. Bokaro Ramgarh, Ltd., free of payment 
of royalty. They added the request that the same 
concession might be shown to tbe Company also. 
Mr. Das, on behalf of the appellant informed us 
that it was not a fact that Messrs. Bokaro 
Hamgarh, Ltd., had been exempted from payment 
of minimum royalty, and the learned counsel for 
the respondent Company did not controvert that 
statement of fact. On 14th August 1935, the 
Company applied for a coalmining lease or leases 
over an area of 2,461 bighas in Karanpura, vide 
Ex. 96 (c). Though the Company, in their letter, 
did not say so, Mr. Walter, in his letter (Ex. 120) 
to the Deputy Commissioner, observed on the 
Company’s application as follows: 

“Although the application now made is stated to be 
under the terms of the prospecting license, i. e. uncon¬ 
ditional, in view of the previous correspondence on the 
Bubject and the conversation we had with the Hon’ble 
Member, it must be assumed that the application is con¬ 
ditional on the exemption of thg payment of minimum 


royalties on areas held on mining lease In excess of 
10,000 bighas. By his letter Ex 9G, dated 14th 
Ootober 1935, the Deputy Commissioner reitereted the 
observations quoted above of the Manager, and recom¬ 
mended that the question of exemption might be submit¬ 
ted to the Board for orders. 

Exhibit 98 is the Board’s sanction of the exten¬ 
sion subjeot to certain conditions, namely, 

“that the mining lease over the additional area of 2461 
bighas required to complete 20,000 standared bighas is 
executed by the Company by the end of February 
1936.” 

This sanction of the Board came after the letter 
Ex. 155 (c) written by Mr. Philip to Mr. 
Marwood on 3rd December 1935, which shows 
that Mr. Walter saw Mr. Philip, and that he 
had sanctioned the proposal of exemption from 
payment of minimum royalty by Karanpura on 
areas in excess of ten thousand bighas. In pur¬ 
suance of the sanction of the Board, the Manager 
wrote the letter Ex. 29 on 19th December 1935, to 
the Company enclosing the Board’s order dated 
6th December 1935. He further asked them to 
execute the lease by the end of February 1936. 
By their letter Ex. 99 (a), dated 13th January 
1936, the Company requested the Manager to 
allow them time till the end of December 1936, 
by which time they may be able to choose the 
best area of 2,461 bighas to be taken on lease. 
On 22nd January 1936, the Manager wrote the 
letter Ex. 32 to the Deputy Commissioner, 
recommending the Company’s application for 
extension of time, a3 asked for by them. Then 
follow a series of letters regarding payment of 
surface rent, which, as ultimately realised, was 
a mistaken demand. On 20fch February 1936, the 
Company advised the Manager, by their letter 
Ex. 35, that they had deposited in the Imperial 
Bank, Calcutta, the sum of rs. 98,440, being the 
salami for 2,461 bighas of coal land. The Board 
then finally sanctioned the extension for a further 
period of twelve years of tbe exemption from 
payment of minimum royalty subject to the 
condition that the mining lease in respect of tbe 
additional area of 2,461 bighas is executed by 
31sfc -December 1936, vide Ex. 104, dated 19th 
March 1936. By their letter dated 30th October 

1936 (Ex. 44 (a)), the Board duly approved the 
draft of the deed of extension. On 9th December 
1936, by their letter Ex. 46, the Company intimat¬ 
ed to the Manager their choice of the area 
of 2,461 bighas. Then there was a series of 
letters passing between the Manager, Court of 
Wards, and the Company regarding the draft of 
the lease of the additional 2,461 bighas It 
appears that Mr. McLeod Smith took the place 
of Mr. Walter as the Manager of the Ramgarh 
Wards Estate. By his letter dated 24 th February 

1937 (ex. 55), Mr. McLeod Smith pointed out 
that, out of the area selected by the Company 
1,260 bighas in village Sirka was liable to pay- 
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meet of minimum royalty from 9fch December 
1930, as railway facilities already existed in res¬ 
pect of those areas. On 10th March 1937, the 
Company, by their letter Ex. 58, acknowledged 
liability for payment of minimum royalty in 
respect of only 561 bighas in Sirka, and further 
pointed out that 751 bighas in west Sirka was 
about a mile away from the existing railway 
line, and, therefore, not liable for payment of 
minimum royalty. On 1st April 1937, the Manager 
wrote back to the Company, intimating them 
that the registration of the engrossed deeds 
would be held up unttl the question of the pay¬ 
ment of minimum royalty demanded by the 
Estate in respect of 751 bighas in west Sirka and 
1,108 bighas in Saunda was finally settled. Then 
there was an exchange of letters between the 
Manager and the Company as regards the 
question whether the areas in question could be 
said to be served by railway line. By their letter 
Ex. 68, dated 21st May 1937, the Company in¬ 
formed the Manager that they were agreeable to 
paying minimum royalty in respect of the area3 
pointed out by the Manager as being served by 
railway. Ultimately, on 1st June 1937, the deed 
of variation was executed and registered. 

[68] From the statement of the negotiations 
and the correspondence between the Company and 
the officers of the Court of Wards, set forth 
above, it is clear (l) that the Member, Board of 
Revenue, agreed to sanction the exemption from 
payment of minimum royalty up to 25th March 
1951, apparently on the ground that there was a 
precedent afforded by the extension of the term of 
Bokaro Ramgarh, Ltd. without payment of mini¬ 
mum royalty; and (2) that the sanction given by 
the Court of Wards was conditional on the fulfil¬ 
ment of the condition laid down in the Board’s 
letter of sanction, set out above, namely, the 
execution of the lease by the end of December 
1936. But the three lease were executed on 
2nd August 1937, that is to say, about a week 
before the appellant Raja attained majority. 
Hence, the condition precedent as laid down by 
the Board was not fulfilled by the Company. 
But it may be said on their behalf that the 
question of the selection of coal lands hp*d not 
been settled until May 1937. The obvious thing 
for the Company to do was to obtain a fresh 
sanction by the Board as was done previously 
when the sanction of the Board of 4th/5th 
December 1935; not having been carried out by 
the Company another sanction was given on 
19th March 1936, giving them a further period 
of grace until the end of December 1936. The 
Court below has rightly taken the view that the 
condition precedent laid down by the Board in 
their final sanction was not carried out by the 
Company. Hence, the three leases executed on 


2nd August 1937, were bad, as they must bei 
deemed to have been exeouted without the sanoJ 
fcion of the Board. 

[69] But, in our opinion, the more serious 
objection to the legality of the sanction of the 
Board rests on the consideration that the Board 
was misled by the Manager of the Wards Estate 
into granting the sanction on the supposition 
that there were precedents for such a course, 
namely, that Bokaro Ramgarh Ltd., had been 
granted several extensions without the liability 
for payment of minimum royalty, which, as a 
matter of fact, ha3 been found, as already 
indicated, not to be based on truth. The sanction 
of the Board, therefore, is entirely vitiated. 

[70] Even assuming that the sanction grant¬ 
ed by the Board of Revenue is free from the 
vitiating influences pointed out above, the sanc¬ 
tion, on the face of it, is beyond the powers of 
the Board of Revenue, inasmuch as it amounts 
to making a gift of large sums of money which 
would be payable by the Company to the ward 
of the Court, if they were anxious to avail of the 
further extension of twelve years. The Court of 
Wards may have been generous to the Company, 
but should have been just to the ward of the 
Court. Certainly, the transaction of the year 1937, 
extending the period of the licence without the 
corresponding obligation of payment of minimum 
royalty, is, on the face of it, not for the benefit 
of the ward, and there is no trace in the record 
of any thought being given to thi3 aspect of the 
question. As a matter of fact, the entire correspon¬ 
dence, set out above, betrays an anxiety on the 
part of the officers of the Court of Wards begin¬ 
ning from the Manager, Mr. Walter, to secure 
the maximum benefit to the Company without 
insisting upon their fulfilling their corresponding 
obligations. It has been admitted on behalf of 
the Company that there is no other case in which 
the term of a licence had been extended without 
the liability for the payment of minimum royalty. 
That being so, the action of the Court of Wards 
in extending the period of the licence without the 
liability for payment of minimum royalty was 
beyond their legitimate powers. It must, there¬ 
fore, be held that the transaction of 1937 was 
also void. 

[71] Another aspect of the question that was 
raised in connection with the validity of the ex¬ 
tension of 1937 is whether the Court of Wards 
was justified in granting the extension by going 
to the length of agreeing to write off the minimum 
royalty payable after 25th March 1939, without 
considering the question of whether this transac¬ 
tion would be for the benefit of the ward. Con¬ 
nected with this question is the other question 
whether the Court of Wards at all considered the 
desirability of extending the licence beyond 1939 
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on terms as regards salami and rates of royalty 
which had been settled in 1907. It has been argued 
that, after the first extension of the year 1917, 
the Company did nothing but make the middle¬ 
man’s profit by granting subleases to different 
parties, as already set forth above, even before 
taking the leases from the Court of Wards. In 
making those sub-leases, it has already been 
noticed, the Company obtained much more favour¬ 
able terms a3 regards salami and royalty during 
the years 1922 to 1927. It was naturally emphasized 
that the Court of Wards themselves could have 
found parties to take leases on much better terms 
than those settled on the basis of the lease in 
favour of Bokaro Ramgarh. Ltd., in 1907. On 
the very face of it, there is no doubt that the 
market rates of salami and royalty in 1937 could 
not be the same as those in 1907. But nowhere in 
the lengthy correspondence between the parties is 
there any trace of the consideration by the officers 
of the Court of Wards whether it would be 
beneficial to the ward to grant the extension of 
the licence, and thus open the door to further 
leases on the original terms. Not only that the 
Court of Wards agreed even to release the Com¬ 
pany from their obligation to pay minimum royal¬ 
ty after 25th March 1939. It is manifest, therefore, 
that the Court of Wards practically agreed to 
make a gift of a large sum of money, which 
should have come into the coffers of the ward, to 
the Company. Such a transaction cannot, on the 
face of it, be justified, apart from any other con¬ 
siderations of the validity of the sanction. 

[72l It has not been contended on behalf of the 
Company that, if the first and the second varia- 
tion deeds of the years 1917 and 1937, respectively, 
are void either for want of the necessary sanction 
of the Board of Revenue or for non-consideration 
of the benefit of the ward, the several leases ex¬ 
ecuted in pursuance of those extensions would 
not be equally void. 

[73] It has been, as noted earlier, agrued on 
behalf of the respondent company that, there 
being no allegation of fraud against the Company 
in the matter of obtaining the leases, no action 
will lie against them, though the plaintiff-appellant 
may have had a cause of action, if any, against 
the Court of Wards itself. In this connection, it 
has been pointed out that the allegations in the 
plaint, even after the amendments of the same, 
amount to averments of negligence or even gross 
negligence on the part of the Court of Wards; but 
that those allegations could nofcBustain an action 
against tho Company either for rescission of the 
contracts or a declaration that the contracts were 
void. It is true that the action is not based on 
fraud either of tho Court of Wards or of the 
Company; nor is it an action based on negligence. 
The plaintiff appellant has alleged negligence on 


the part of the officers of the Court of Wards, or 
the Court of Wards itself, only as ancillary to 
his claim for a declaration that action of the Court 
of Wards, was not within its competence, inasmuch 
as it did not consider the benefit of the ward: in 
other words, negligence is not the cause of aotion 
but it has been alleged against the Court of Wards 
to show that the Court of Wards did not 
act as it was bound to do, as a prudent man 
of business would manage his own property. 
Hence, it mu3fc be held that this contention raised 
on behalf of the respondent Company is not well- 
founded in law. 

[74] lb was next contended on behalf of the 
respondent Company that the suit for possession 
is barred by limitation, inasmuch as it is contended, 
the Company came in possession of the coal fields 
by virtue of the prospecting licence of 1915, that 
is to say, in the life-time of the appellant Raja’s 
father who died on 10th April 1919. If it can be 
shown that the Company has been in possession 
of the coal fields since 1915, they may have acquired 
title by adverse possession. But there is no evidence 
of such possession. The Company had only a 
licence to dig and search for coal. No interest 
was created by those licences in the land itself. 
Casual and spasmodic acts of digging or boring 
holes on different spots within the coal area cannot 
be said to be such possession as to attract 
the rule of adverse possession. All the leases 
came into existence after the death of the present 
Raja’s father; hence, certainly the claim for 
possession in respect of those leases cannot be said 
to be barred by limitation or adverse possession. 

[75] Sir S. M. Bose further contended that the 
persons in actual possession of different areas 
within the coal fields were not parties to this suit, 
and that, therefore, the suit for possession was 
not maintainable. This suit for possession must 
be taken to be for possession in the same sense 
in which the defendant Company is in possession, 
and the plantiff’s suit, if it is to be decreed, must 
be for possession as against the defendant 
Company. The rights of third parties, if any, 
cannot be affected by the decree to be passed in * 
this litigation. 

[76] Sir S. M. Bose, on behalf of the Company 
further contended that some of the letters passing 
between the Court of Wards and the Company 
were not admissible in evidence. But it i3 admitted 
that both Mr. MacGregor and Mr. Walter are dead 
and their statements made in the course of the 
correspondence between tho Company and the 
Court of Wards would be admissible under S. 32, 
Evidence Act, as they were made in the 
ordinary course of business. Furthermore, they 
will be admissible under S. 6, Evidence Act 
as res gestae. It cannot be denied that those letters 
passed in the course of the negotiations between 
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the parties for the settlement of the terms of the 
licence, or the extensions of the original licence. 
It also appears that many of those letters were 
adduced by the Company themselves, and adduced 
in evidence on their own behalf. Naturally, there- 
fore, no objection appears to have been taken as 
to their admissibility in the Court below. But, 
if they are not relevant under the Evidence Act, 
mere want of objection on their part will not make 
them admissible. But, as already pointed out, 
those letters are admissible under the provisions 
of the Evidence Act. 

[77] It was also suggested that the appellant 
Raja mu3t be deemed to have waived any objec¬ 
tions that he may have had to the validity of the 
leases executed between the parties, as he received 
royalties in the years 1938 and 1939 before the suit 
was instituted by him. The Court below has 
decided this issue against the defendant Company, 
and no arguments have been addressed to us to 
show that the decision of the Court below on this 
part of the case is erroneous in law or in fact. 

[78] As all the pleas raised on behalf of the 
defendant Company in bar of the suit fail, it must 
be held that the plaintiff Raja is entitled to a decree 
for a declaration that the prospecting licence 
dated 6th March 1915, and its variations in 1917 
and 1937 were all void and inoperative, and not 
binding on the plaintiff, and, consequently, the 
leases granted by the Court of Wards in pursuance 
of those transactions, as mentioned in Sch. B. 
are equally void and inoperative. The plaintiff 
is also entitled to possession and mesne profits. 
It must also be held that the plaintiff in Suit 
No. 28 of 1940 is not entitled to any relief, and 
the suit must be dismissed with costs throughout. 
The plaintiff in Suit No. 82 of 1940 i3 entitled to 
his costs both here and in the Court below. It 
follows that both the appeals are allowed, and the 
cross-objection by the respondent Company is 
dismissed. Mesne profits shall be determined not 
on the basis claimed by the plaintiff Raja, but on 
the basis of the profits made by the respondent 
Company from the coal fields in question. 

r.G.D. Appeals allowed . 

A. I. E. (37) 1950 Patna 166 [C.N. 33.] 
Mebedith and Ramaswami JJ. 

Radha Kant Jha — Appellant v. Ramanup 
Singh and others — Respondents . 

A. F. A. D. No. 1752 of 1946, Decided on 9th 
September 1949, from decision of Sub Judge, Muzaf- 
farpur, D/- 24th May 1946. 

Civil P. C. (1908), O. 38, R. 10 — Attachment be¬ 
fore judgment — Sale of attached property before 
attachment but deed registered after—Sale is valid 
and prevails over subsequent execution sale in 
favour of person attaching it. 


An attachment before judgment cannot prevail over 
a sale-deed executed in respect of the attached pro¬ 
perty before the order of attachment is made even 
though the sale-deed is registered after the attachment. 
If in such a case the person attaching the pro¬ 
perty purchases it subsequently in execution of his 
decree, ho cannot get a valid title to the property 
as against the prior private purchaser: A. I. R. (14) 
1927 P. C. 42; A. I. R. (20) 1933 Cal. 212; A. I. R. (25) 
1938 Pat. 134; A. I. R. (23) 1941 Pat. 247 and A.I.R. 
(35) 1948 Pat. 60, Ref.; A. I. R. (27) 1940 Pat. 565 and 
A.I.R. (34) 1947 Pat. 293, Doubted and Distinguished . 

[Paras 6 & 13] 

Annotation: (’44-Com.) C. P. C., O. 38, R. 10, N. 1, 

S. C. Mukharji — for Appellant. 

A. C, Roy and K. D. De — for Respondents. 

Ramaswami J. — This is an appeal by the 
plaintiff from a decision of the Subordinate 
Judge of Muzaffarpur dismissing his suit. 

[2] The plaintiff alleged that in 1941 he had 
instituted a money suit against the defendant 
2nd party for recovery of Rs. 642 and odd due 
under a handnote. He obtained a decree, in exe¬ 
cution of which he purchased 4 bighas 1 katha 
12 dhurs of land. The purchase was on 11th May 
1943 and shortly after the plaintiff obtained 
dakhaldehani . It is stated' that on 3rd May 1941, 
defendant 2nd party executed a Tcebala with res¬ 
pect to the land in suit in favour of the defen¬ 
dants 1st party, but the kebala was registered 
only on 5th May 1942, after certain contested 
proceedings before the Registration Officer. It 
is the admitted case that on 7th June 1941, the 
plaintiff had prayed in the money suit for 
attachment of the disputed land. The Court 
accepted the petition and on 30th June 1941, 
passed an order of attachment. After dakhalde¬ 
hani had taken place, the defendants 1 st party 
filed an objection under O. 21, R. 100, Civil P. C., 
which was allowed by the executing Court. The 
plaintiff thereafter instituted the present suit 
under the provisions of O. 21, R. 103, Civil P. 0. 

[3] The main question debated before the 
lower Court, was whether the kebala executed 
by defendant 2nd party in favour of the defen¬ 
dants 1st party was a jarzi and fraudulent 
document. 

[ 4 ] Upon this issue of fact the lower Courts 
have after examining the evidence, reached the 
definite conclusion that the kebala was genuine 
and for consideration and was not ante-dated. 

[ 5 ] In support of the appeal Mr. S. O. 
Mukharji, nevertheless pressed the argument 
that the kebala executed in favour of the res¬ 
pondents could not prevail over the order of 
attachment since it wa3 registered long after 
the order of attachment was made by the Court. 
Learned counsel referred to the provisions of 
S. 64, Civil P. C-, which is to the following 

6 ff g 01 * 

“Where an attachment has been made, any private 
transfer or delivery of the property attached . . . snail 



1980 Radha Kant v. Ramanup Singh (Ramaswami JJ Patna 107 


foe void as against all olaims enforceable under the 

attachment.” 

But it is necessary to read 0. 39, R. 10 which 
onacts that 

“attachment before judgment shall not effeot the 
rights existing prior to the attachment, of persons not 
parties to the suit, nor bar any person holding a deoree 
against the defendant from applying for the sale of the 
property under attachment in execution of such decree”. 

[6] Upon the facts of the present case, it is 
'manifest that the plaintiff cannot succeed for 
| the attachment cannot prevail against a sale 
deed which was executed before the order of 
attachment was made. 

[7] In Kalyanasundaram Filial v. Karuppa 
Mooppanar, 8 P. L. T. 327 : (a. I. B. (14) 1927 
P. 0. 42) a Hindu male had executed a deed of 
gift in respect of part of immovable property 
and delivered it to the donee; a day after he 
adopted a son, and five days later the deed of 
gift was registered. The question arose as to 
whether the deed of gift took effect from the 
date of execution or from the date of registra¬ 
tion. The Judicial Committee affirmatively laid 
down that the deed became effective from the 
date when it was executed and the gift accepted 
by the donee. Lord Salvesen remarked in the 
course of his judgment; 

“Their Lordships are unable to see how the provision 
of S. 123, T. P. Act, can be reconciled with S. 47, 
Registration Act, except upon the view that, while 
registration is a necessary solemnity in order to the 
enforcement of a gift of immoveable property, it does 
not suspend the gift until registration aotually takes 
place. When the Instrument of gift has been handed 
by the donor to the donee and accepted by him, the 
former has done every thing in his power to complete 
the donation and to make* it effective. Registration 
does not depend upon his consent, but is the act of an 
officer appointed by law for the purpose, who, if the 
deed is executed by or on behalf of the donor and is 
attested by at least two witnesses, muBt register it if it 
is presented by a person having the necessary interest 
within the prescribed period.” 

[8] In a Calcutta case Nabadiveepchandra 
Das v. Lokenath Ray, 59 Oil. 1176 ; (A. I. R. 
(20) 1933 Cal. 212) a question arose as to whether 
an attachment would prevail over a mortgage 
deed which had been executed before it. The 
learned Judge answered the question as follows; 

“To consider the effect of S. 64, Civil P. C., the true 
nature of an order of attachment has to be realised. 
Form No. 24 of Appendix E to the Code is the form of a 
prohibitory order for attachment of immoveable pro¬ 
perty. It shows that, by such an order, the julgment- 
debtor is prohibited and restrained from transferring or 
charging the property by sale, gift or otherwise, and all 
persons are prohibited from recaiving the same by pur¬ 
chase, gift or otherwise. At the stage at which the 
attachment in tbe present case was effected, the trans¬ 
feror had done all that lay in hi3 power to complete the 
transfer and to make it effective and the transferee had 
fltlready taken the charge, which had been so created in 
his favour, and all that remained was the solemnity to 
be gone through whioh was necessary to make it enforce¬ 
able, we are, accordingly, of opinion that the attach¬ 


ment, suoh as it was in the present case, did not affeot 
the mortgage.” 

[9] These cases were followed wifch approval 
by a Division Bench of our Court in Faiyazud - 
din Khan v. Mt. Zahur Bibi t 19 P. L. T. 393 • (A. 
I, R. (85) 1938 pat. 134). In this case the learned 
Judges held that a deed of baimokasa executed by 
the plaintiff’s husband in her favour on 19th 
July 1928, would prevail against an attachment 
of the same property effected on 27th August, 
1928. Though the baimohasa deed was registered 
after the attachment, the learned Judges held 
that it must under S. 47, Registration Act operate 
from the date of it3 execution. 

[10] It is nece33ary to state that in two later 
cases, Jeo Narayan v. Budhan Mahto , A. I. R. 
(28) 1941 Pat. 247 : (192 I. c. 812) and Sadei Saliu 
v. Chandramani Dei , A. I. R. (35) 1948 Pat. 60 ; 
(13 cut. L. T. 21) the learned Judges referred with 
approval to and followed Faiyazuddin Khan 
v. Mt . Zahar Bibi , 19 p. L. T. 383,: (a. I. R. (25) 
1938 Pat. 134). 

[llj On behalf of the appellant reliance wag 

placed on Gopal Bux v. Shyambehari Singh , 

A. I. R (27) 1940 pat. 565 : (188 I. 0. 269) in which 

the learned Judges observed that: 

“the words of S. 69, Civil P. C. make it clear that the 
property does not actually vest in the purchaser at the 
time of the sale; but once the sale is confirmed, it ia 
deemed to have vested in him as and from that date. 
Confirmation of a sale is an integral part of the transac¬ 
tion of sale and without confirmation the purohaer 
acquires no title. Consequently an order prohibiting sale 
also prohibits confirmation of sale which had already 
taken place but which had not been confirmed before 
the prohibitory order was passed.” 

Learned counsel also made reference to Deopati 
v. Mahabir\ 26 Pat. 629 at P. 538 : (A. I. R. (34) 1947 
pat. 293) in which Manohar Lall J. refers with 
approval to the case in Gopal Bux v. Shyam - 
behari Singh , A. I. R. (27) 1940 Pat. 565, : (188 

I. o. 269) and observes as follows: 

“To adopt this language, here also the registration ot 
a sale deed is an integral part of the transao’.ion of the 
sale and without its registration, the purchaser acquires 
no title. It follows that on the date when the applica¬ 
tion was made under R. 89, the appellant had no title 
to maintain it.” 

[12] The facts of the present case are clearly 
distinguishable for the kebala in dispute is a re¬ 
gistered document. On the contrary, it is apparent 
from the recital of facts in Deopati v. Mahabir t 
25 pat. 529 : (A. I. R. (34) 1947 Pat. 293) that the 
unregistered bai beyana deed was not registered 
at all. Moreover, the deoision in Gopal Bux v. 
Shyambehari Singh , A. I. R. (27) 1940 pat. 565 : 
(188 I. c. 269) and also the obiter of Manohar 
Lall J. in Deopati v. Mahabir , 25 Pat. 629 : 
(A. I. R. (34) 1947 Pat. 293) are of doubtful 
authority in view of the decision of the Judicial 
Committee in Bhawani Kumar v. Mathura 
Prasad Singh , 40 cal. 89 ; (16 I. c. 210). In that 
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case a mortgage bad been granted on 9th August, 
18S6, in favour of the respondent over a certain 
share in four out of 71 villages. On 31st May he 
obtained a decree on his mortgage which was 
made absolute on 19th December, 1899. He execut¬ 
ed bis decree and a sale took place on 19th March 
1900, at which the respondent himself became 
the purchaser. On 28th March, an instalment of 
Government revenue on the 71 villages fell into 
arrear and the whole residuary share of 71 villages, 
including the 4 villages purchased by the res¬ 
pondent, was notified for sale. The respondent 
did not pay the revenue due, but on 23rd April 
he obtained a certificate confirming the sale of 
19th March in execution of his decree. On 6th 
June 1900, the whole of the villages wa3 sold for 
arrears of revenue and was purchased by the 
predecessor in title of the appellant, and the 
appellant instituted a suit against the respondent 
for the share purchased at the execution sale. 
Upon these facts the Judicial Committee reversed 
the decision of the High Court and held that the 
sale in execution of the mortgage decree took 
effect from the actual date of the sale, and not 
from its confirmation, and, therefore, from 19th 
March 1900 the respondent by his purchase 
became the proprietor of the estate sold, and not 
merely the purchaser of such right, title and in¬ 
terest in it as the mortgagor might have had. 

[13] Upon this review of the authorities it is 
manifest that the defendants first party obtained 
a valid title to the lands in dispute by their 
purchase which would prevail over the purchase 
by the plaintiff in the execution case. 

[14] In my opinion the decision of the lower 
appellate Court is correct, and this appeal must be 
dismissed with costs to the contesting defendants. 

Meredith J. — I agree. 

K.S. Appeal dismissed . 

*A. I. R. (37) 1950 Patna 168 [C. N. 34.] 
Reuben and Narayan JJ. 

Brajdeo Narain Singh—Petitioner v. Domi¬ 
nion of India and others—Opposite Party . 

Civil Revn. No. 874 of 1948, Decided on 12th Sep¬ 
tember 1949, against order of Addl. Sub-Judge, Palamau, 

D/- 4th November 1948. 

*(a) Indian Independence Act (1947), S. 15 (2) — 
“Law of the new Dominion"—Continuance of Legal 
Proceedings Act (1948) is law of new Dominion 
within sub-section—Continuance of Legal Proceed¬ 
ings Act (1948). 

The Continuance of Legal Proceedings Act is a 
Btatute enacted by a Legislature lawfully authorised to 
legislate for the Dominion, and the reference to the law 
of the Legislature of the Dominion in the proviso to 
S. 15 (2) is to a law by the Legislature of the new Domi¬ 
nion or of the Constituent Assembly acting under sub- 
E. (1) of S. 8 of the Independence Act. Sub-s. (2) of S. 15 
contemplated that the power to designate the person to 


continue legal proceedings will be exercised either by 
the Governor-General or by an authority empowered to 
legislate for the Dominion, and that once the designa¬ 
tion had been made right conferred thereby can only be 
withdrawn by a law of the Constitution. It follows that 
the Continuance of Legal Proceedings Act is a law of 
the new Dominion within the meaning of S. 15 (2). 

[Para 8] 

(b) Indian Independence Act (1947), S. 15 (1) and 
(2)—Abatement of suit under S. 15 (1) _ No provi¬ 
sion for setting it aside — Provisions of O. 22, Civil 
P. C., do not apply — Request to Court by person 
designated to be allowed to continue proceedings 
is of formal nature—Even if application to Court 
is necessary, Art. 181 and not Art. 171 of Limitation 
Act would apply _ Limitation Act (1908), Arts. 171 
and 181. 

Ordinarily, when a suit abates against a party, the 
Court has to consider what is the effect of the abate¬ 
ment and, if the abatement has occurred against a 
single plaintiff the suit abates as a whole. However, the 
abatement of a suit under S. 15 (1) is an abatement by 
statute and there is no provision for setting it aside. 
The procedure under O. 22, Civil P. C., is entirely 
foreign to such a case. As soon as the designation is 
duly made, it is open to the person designated to appear 
before the Court and to ask to be permitted to continue 
the proceedings. As he is by statute entitled to continue 
the proceedings, the request to Court to be allowed to 
do so would be of a formal nature. Even if an applica¬ 
tion to the Court is necessary, the Article of the Limi¬ 
tation Act applicable would be the residuary Art. 181 
and not Art. 171. [Para 9] 

Annotation : (’42 Com.) Lim. Act, Art. 171 N 2; 

Art. 181, N. 13. 

(c) Civil P. C. (1908), S. 115 (c) — Suit abating 
under S. 15 (1), Indian Independence Act — Both 
Dominion of India and Province of Bihar allowed! 
to continue suit — Irregularity held did not affect 
jurisdiction of Court. 

Where the Dominion of India and the Province of 
Bibar were both allowed by the trial Court to continue 
the suit abated under S. 15 (1), Indian Independence 
Act: 

Held , that at the mest this was an irregularity not 
affecting the jurisdiction of the Court. [Para 10] 

Annotation : l’44-Com.) Civil P. C., S. 115, N. 12. 

(d) Continuance of Legal Proceedings Ordinance 
(1948)—Ordinance if ultra vires of Governor-Gene¬ 
ral (Qucere.) —Government of India Act (1935), S. 42. 

[Para 3] 

A. B. Saran and Thakur A. D. Sinha 

— for Petitioner. 

Ranjit Sinha and R. S. Chatterji 

— for Opposite Party. 

Reuben J. — This petition is directed against 
an order of the Additional Subordinate Judge, 
Palamau, on what he describes as an applica¬ 
tion for substitution. It arises out of a title suit 
pending in the Court of the Subordinate Judge, 
the petitioner being one of the defendants in the 
suit. The suit was filed by the Government in 
1933 with regard to certain underground rights. 

As provided by S. 79, Civil P. O., as it then 
stood, the plaintiff was described as the Secre¬ 
tary of State for India in Council. Under the 
provisions of the Government of India Act, 1935, 

S. 179, the Secretary of State for India must be 
deemed to have been substituted since 1937 for 
the Secretary of State for India in Council. A 
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further change in the description of the plaintiff 
was necessitated by the Indian Independence 
Act, 1947, the relevant provisions of S, 15 of 
which are as follows : 

“(1) Notwithstanding anything in this Act, and 
in particular, notwithstanding any of the provi¬ 
sions of the last preceding seotion, any provision of 
any enactment which, but for the passing of this Act, 
would authorize legal proceedings to be taken,.in India 
or elsewhere by or against the Secretary of State in res¬ 
pect of any right or liability of India or any part of 
India shall oease to have effect on the appointed day, 
and any legal proceedings pending by virtue of any 
such provision on the appointed day shall, by virtue of 
this Act, abate on the appointed day, eo far as the 
Secretary of State is concerned. 

(2) Subject to the provisions of this sub-seotion, any 
legal proceedings which, but for the passing of this Act, 
could have been brought by or against the Secretary of 
State in respect of any right or liability of India, or any 
part of India, shall instead be brought. 

(a) in the case of proceedings in United Kingdom, by 
or against the High Commissioner, 

(b) in the case of other proceedings, by or against 
such person as may be designated by order of the Gov¬ 
ernor-General under the preceding provisions of this 
Act or otherwise by the law of the new Dominion con¬ 
cerned ; 

(c) and any legal proceedings by or against the Secre¬ 
tary of State in respect of any suoh right or liability as 
aforesaid which are pending immediately before the ap¬ 
pointed day shall be continued by * or agaiQBt the High 
Commissioner, or, as the case may bo, the person de¬ 
signated as aforesaid: 

Provided that, at any time after the appointed day, 
the right conferred by this sub section to bring or con¬ 
tinue proceedings may, whether the proceedings are by 
or against, the High Commissioner or person designated 
as aforesaid, be withdrawn by a law of the Legislature 
of either of the new Dominions so far as that Dominion 
is concerned, and any such law may operate as respects 
proceedings pending at the date of the passing of the 
law.” 

[2] "The preceding provisions” referred to are 
contained in S. 9, which empowered the Gover¬ 
nor-General to pass orders necessary or expedient 
for giving effect to the Indian Independence 
Act. Under sub-S3. (3) and (5) of that section the 
period within which such an order could be passed 
was from 3rd June 1947, to 31st March 1948. The 
order necessary for giving effect to sub-s. (2) of 
8 . 16 with respect to pending proceedings wa3 
incorporated in sub-cl. 3 of cl. 12, Indian Indepen¬ 
dence (Rights, Property and Liabilities) Orders 
1947, [G. G. O. 18 dated 14th August 1947], For 
Borne obscure reason the provision was confined 
to proceedings “in respect of any liability of the 
Governor. General in Council or a Province.” 
Therefore it did not cover the present suit, which 
is in respect of a right and not a liability. The 
omission was brought to the notice of the Gover. 
nor-General by the Bihar Government (vide the 
Statement of Objects and Reasons of Bill no. 44 of 
1948 published at p. 464 of the Gazette of India 
dated 3rd July 1948, Part v) and an Ordinance, 
entitled the Continuance of Legal Proceedings 
Ordinance 1948, (ordinance No. XII [12] of 1948), 


was promulgated in exercise of the Governor- 
General's powers under 8 . 42, Government of 
India Act, 1935, by a notification dated 28th May 
1948. The relevant provision of this Ordinance is: 

“3. Continuance of 'proceedings: — Any legal pro¬ 
ceedings which, immediately before the appointed day, 

(a) were pending by or against ho Secretary of State 
in any Court within the territories which as from the ap¬ 
pointed day became the territories of India by virtue of 
sub-s. (1) of S. 2, Independence Act, 1947 (10 and II 
Geo. VI c. 30), and 

(b) were in respect of any right of India or any part 
of India, shall 

(i) if the right in question was that of the Governor- 
General in Council, be continued by or against the Do¬ 
minion of India; 

* * * * * 

(iii) if the right in question was that of any Gover¬ 
nor’s Province other than Bengal, the Punjab, the 
North-West Frontier Province or Sind, be continued by 
or against that Province.” 

The District of Palamau lies in a partially ex¬ 
cluded area. The Ordinance was applied to this 
area by a notification of the Governor of Bihar 
under s. 92, Government of India Act, published 
in the Bihar Gazette of 30th June 1948, Part II 
at p. 1339. This wag followed by the filing on 
14th August 1948, of the application out of which 
the present petition hag arisen. It ig an applica- 
tion on behalf of the Dominion of India and the 
Province of Bihar. It asserts that under S. 3 of 
the Ordinance the applicants have the right to 
continue the suit, and that, 

“although it is not necessary to apply for setting 
aside the abatement or for substitution of the names of 
the petitioners in place of the Secretary of State for India 
or for permission to continue the suit by the petitioners, 
this petition is filed to avoid technical objection.” 

Apparently, at the time when the application 
was made the applicants were not certain whe¬ 
ther the right in question was of the Governor- 
General in Council or of the Province of Bihar. 
Hence, the application was filed on behalf of 
both of them. The application wag allowed by 
the Additional Subordinate Judge on 4th Novem¬ 
ber 1948. In the meantime, the Ordinance had been 
replaced by an Act of the Central Legislature 
entitled the Continuance of Legal Proceedings 
Act 1948, (Act NO. XXXVIII [38] of 1948), which 
received the Governor General's assent on 3rd 
September 1948. Section 3 of this Act is sub’ 
stantially in the same terms as S. 3 of the 
Ordinance, and sub-s. (2) of 8. 5 provides that 
anything done or any action taken in exercise of 
powers conferred by or under the Ordinance 
shall be deemed to have been done or taken in 
exercise of powers conferred by or under this 
Act “as if this Act had commenced on 28th day of 
May 1948.” The Act'was applied to the partially ex¬ 
cluded areas by a notification under S. 92, 
Government of India Act dated 29th October 
1948, appearing at p. 2515 of Part II of the Bihar 
Gazette dated 10th November 1948. Taking the 


170 Patna 


Bbajdeo Narain v. Dominion op India (Reuben J .) A.I.H. 


Act to be a valid enactment effective under 
S. 15, Indian Independence Act (this has been 
questioned by Mr. Saran who appears for the 
petitioner), application of the Dominion of 
India and the Province of Bihar must be 
taken to be one under the Act. 

[3] Mr. Saran’s first contention is that Ordinance 
(No. XII [12] of 1948 is ultra vires of the Gover- 
nor-General under S. 42, Government of India 
.'Act. This section, as it stands subsequent to 
adaptations made in pursuance of the Governor- 
General’s powers under s. 9, Indian Indepen¬ 
dence Act, 1947, is as follows: 

“The Governor General may, in cases of emergency, 
make and promulgate Ordinances for the peace and 
good government of the Dominion or any part thereof, 
and any Ordinance so made shall, for the space of not 
more than six months from its promulgation have the 
like force of law as an Act passed by the Dominion 
Legislature; but the power of making Ordinances under 
this section is subject to the like restrictions as the power 
of the Dominion Legislature under this Act to make 
laws: and any Ordinance made this under section may be 
controlled or superseded by any such Act.” 

Mr. Saran challenges the validity of this Ordi¬ 
nance on two grounds, first of all, that it i3 
not “for the peace and good government of 
the Dominion or any part thereof,” and, secondly, 
that it is in contravention of Ss. 15 and 9, Indian 
Independence Act, which contemplate that, if 
the Governor-General designates the person who 
is to carry on the proceedings, he will do so by 
an OFder passed not later than 3lst March 1948. 
I am not impressed with the second ground, 
but was at first inclined to accept the first con¬ 
tention. It is difficult to see how the making of 
a provision for the continuance of legal proceed¬ 
ings affecting rights of the nature of private 
property is connected with the preservation of 
peace and good government. It i3 clear from 
the section that the existence of an emergency is 
a matter for the Governor General to decide, 
and that the Court cannot go behind his state¬ 
ment that there i3 an emergency. Thi3 is not so 
clear as regards the requirement that the 
Ordinance should be for peace and good govern¬ 
ment, and some support for Mr. Saran’s conten¬ 
tion that Ordinance no. XII [12] is not for peace 
and good government is to be found in the 
preamble to the Ordinance, which omits to say 
so and merely states : 

“Whereas an emergency has arisen which makes it 
necessary to provide that the continuance of certain 
legal proceedings, etc.” 

The matter is, however, not so simple as it 
appears, fer their Lordships of the Judicial 
Committee in Bhagat Singh v. Emperor, 58 
I. A. 169 : (A. I. R. (18) 1931 P. C. Ill : 32 Or. 
L. j. 727) considered a provision of the Govern- 
ment of India Act, 1915, which is almost iden¬ 
tical in terms, and came to the conclusion that 


it was for the Governor-General and the Go¬ 
vernor-General alone to decide whether an 
emergency existed and whether the proposed 
Ordinance conduced to peace and good Govern¬ 
ment or not. As a decision on this point is not 
necessary in view of Act No. XXXVIII [38] of 1948 
which has replaced the Ordinance, I do not 
think it would be right on my part to enter 
on the long investigation which would be neces¬ 
sary before I could accept oe reject the conten¬ 
tion of Mr. Saran. 

[4] On the other side, Me. Ranajit Sinha 
goes even further than is indicated by this 
decision. He points out that under S. 42 the 
Ordinance of the Governor-General is given the 
force of an Act passed by the Dominion Legis¬ 
lature, that under S. 18, Government of India 
Act, 1935, the Constituent Assembly which enacted 
Act No. XXXVIII [38] is the Dominion Legisla¬ 
ture, and that under S. 6, Indian Independence 
Act, 1947, “the Legislature of the Dominion” 
has plenary powers to make laws for the 
Dominion, which shall not be void or inoperative 
on the ground that they are repugnant to the 
law of England or to the provisions of any 
existing or future Act of the Parliament of the 
United Kingdom, etc. It is necessary to deal 
with this argument, a3 the meaning of the ex¬ 
pression “Legislature of the Dominion” has to 
be considered in connection with another point 
raised by Mr. Saran. This point arises in con¬ 
nection with Act No. XXXVIII [ 33 ] of 1948. Mr. 
Saran’a argument is a3 follows : Sub-s. (2) of 
S. 15, Indian Independence Act provides for the 
designation in one of two ways of the person who 
is to continue the legal proceedings; he may be 
designated either by an order of the Governor- 
General under the preceding provisions of the 
Act, or “by the law of the new Dominion con- 
cerned.” Then there i 3 a proviso that after the 
appointed day, that is, 15th August 1947, the 
right conferred by sub-s. ( 2 ) to bring or continue 
proceedings may be withdrawn by “a law of the 
Legislature of either of the new Dominions 
so far as that Dominion is concerned. There is 
evidently a distinction drawn between 1 the law 
of the new Dominion” and “the law of the 
Legislature of the new Dominion.” Mr. Saran 
contends that Act XXXVIII [38] is a law of the 
Legislature of the new Dominion and not a 
law of the new Dominion” by which alone the 

designation could be made. 

[ 5 ] I have referred to S. 6, Independence 

Act, which provides that the Legislature of the 
new Dominion shall have plenary powers of 
Legislation uncurbed by any existing legislation 
or by any future Act of the Parliament of the 
United Kingdom. Its powers are not even limited 
by the Indian Independence Act, that is, the 
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Aot designed to bring the Legislature of the 
Dominion into existence. This Legislature, how- 
ever, is the Legislature to be set up after the 
new Constitution comes into operation. The 
arrangements for what is to happen in the mean¬ 
time are contained in S. 8, Indian Independence 
Act. I reproduce below the relevant portions of 
ibis section ; 

“(I) In the oaae of eaoh of the new Dominions, the 
powecB of the Legislature of the Dominion shall, for the 
purpose of making provision as to the constitution of the 
Dominion, be exercisable in the first instance by the 
Constituent Assembly of that Dominion, and references 
ill this Act to the Legislature of the Dominion shall be 
construed accordingly. 

(2) Exflept in so far as other provision is made by or 
in accordance with a law made by the Constituent 
Assembly of the Dominion under sub-s. (1) of this 
section, each of the new Dominions and all Provinces 
and other parts thereof shall be governed as nearly as 
may be in accordance with the Government of India 
Act, 1935; and the provisions of that Act, and of the 
Orders In Council, rules and other instruments made 
thereunder, shall, so far as applicable, and subjeot to 
any express provisions of this Aot, and with such omis¬ 
sions, additions, adaptations and modifications as may 
be specified in orders of the Governor-General under 
the next succeeding section, have effect accordingly ; 
Provided that— 

♦ * * * * 

(e) the powers of the Federal Legislature or Indian 
Legislature under that Act, as in force in relation to 
each Dominion, shall, in the first instance, be exercisa¬ 
ble by the Constituent Assembly of the Dominion, 
in addition to the powers exercisable by that Assembly 
under sub s. (1) of this section. 

(3) Any provision of the Government of India Act, 
1935, which as applied to either of the new Dominions 
by sub-s. (2) of this section and the orders therein refer 
red to, operates to limit the power of the Legislature of 
that Dominion shall, unless and until other provision 
is made by or in accordance with a law made by the 
Constituent Assembly of the Dominion in accordance 
with the provisions of sub-s. (1) of this section, have 
the like effect as a law of the Legislature of the 
Dominion limiting for the future the powers of that 
Legislature.” 

(6] Under sub-s. (l), the Constituent Assembly 
which has been in existence since December 194G 
(vide sub s (3) of S. 19 of the Act) will, for the 
purpose of making provisions regarding the con¬ 
stitution of the Dominion, exercise “the powers 
of the Legislature of the Dominion” it is not the 
Legislature of the Dominion and references in 
the Act to the “Legislature of the Dominion” 
are to be construed accordingly. As regards 
ordinary legislation, the Constituent Assembly 
is to exercise “the powers of the Federal Legis¬ 
lature or the Indian Legislature” under the 
Government of India Act, 1935 (vide proviso (e) 
to sub-s. (2)) and is to remain subject to the 
limitations on the powers of the Legislature 
imposed by the Government of India Act of 1935, 
subject to any modification therein made by the 
Constituent Assembly in exercise of its con3titu- 
iion-making power under sub-s. (l) (vide sub- 


s. (3).) Under s. 8, therefore, the Government of 
India Aot as modified by adaptations is to 
remain in force and the Constituent Assembly 
functioning for the purpose of ordinary legisla¬ 
tion is to remain subject to the limits imposed 
on the powers of the Legislature by that Act. 
The use of the expression ‘Dominion Legislature* 
in 8. 18, Government of India Act makes no 
difference It was substituted by an adaptation 
made by the Governor-General under S. 9, Indian 
Independence Act and takes the place of “the 
Federal Legislature or Indian Legislature” whose 
powers the Constituent Assembly is to exercise 
under proviso (e) to eub-s, (2) of S. 8, Indian 
Independence Act. Under the Indian Indepen¬ 
dence Act the Constituent Assembly in this 
capacity i3 to be subject to the limits prescribed 
by the Government of India Act. Similarly, 
under the Government of India Act, the Dominion 
Legislature spoken of in 8. 18 is to function 
within the provisions of the Act. It follows that, 
when the Government of India Act speaks of 
the Dominion Legislature, the expression connotes 
something quite different from the expression 
“Legislature of the new Dominion” occurring in 
8. 6, Indian Independence Act. 

[ 7 ] The meaning of the expression “the law 
of the new Dominion” is to be found in sub- 
s. (3) of S. 18. Indian Independence Aot, the terms 
of which are as follows; 

“Save as otherwise expressly provided in this-act, the 
law of British India and of the several parts thereof 
existing immediately before the appointed day shall, so 
far as applicable and with the necessary adaptations, 
continue a3 the law of each of the new Dominions and 
the several parts thereof until other provision is mada 
by laws of the Legislature of the Dominion in question 
or by any other Legislature or other authority having 
power in that behalf.” 

Under this provision, the existing law of British 
India became the law of the new Dominion 
subject to modifications by laws of “the Legis¬ 
lature of the Dominion” or by “any other 
Legislature or other authority having power in 
that behalf.” The conception is that of a body 
of law, liable to modification from time to time 
by several lawfully authorised agencies. The 
modifications might be of several kinds. Exist¬ 
ing legislation may ba repealed or it may be 
altered in some particular or it may be added 
to. The resultant body of law will still be the 
law of the Dominion, and it would contain laws 
of the Legislature of the Dominion as well as 
those of ocher legally empowered authorities. That 
the expression is to include new laws is clear 
from sub-s. ( 2 ) of 8. 15, Indian Independence Act 
which provides that the law of the new Dominion 
may designate the person who is to continue 
legal proceedings. Evidently this must refer to 
legislation made subsequent to the coming into 
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opera cion of the Indian Independence Act, That 
the expression includes laws affecting the con¬ 
stitution as well &3 ordinary law's appears from 

sub-9. (2) of s. 6 which says: 

“No law and no provision of any law made by the 
Legislature of either of the new Dominions shall be 
void or inoperative on the ground that it is repugnant 
to the law of England, or to the provisions of this or 
any existing or future Act of Parliament of the United 
Kingdom, or to any order, ruie or regulation made 
under any such Act, and the powers of the Legislature 
of each Dominion include the power to repeal or 
amend any such Act, order, rule or regulation in so far 
as it is part of the law of the Dominion.” 

The term “the law of the Dominion” occurring 
at the end of this sub section evidently includes 
the Indian Independence Act, w'hich is of the 
nature of the law of constitution. 

[8] Coming now to the terms of sub.s. ( 2 ) of 
S. 16, according to my interpretation, the law 
of the new Dominion would include Act 
XXXVIII [38] of 1948, which is a statute enacted 
by a Legislature lawfully authorised to legislate 
for the Dominion, and the reference to the law 
of tho Legislature of the Dominion in the 
proviso is to a law by the Legislature of the 
new Dominion or of the Constituent Assembly 
acting under sub-s. (l) of 0. 8. It appears that sub¬ 
's. (2) contemplated that the power to designate 
the person to continue legal proceedings will be 
exercised either by the Governor-General or by 
an authority empowered to legislate for the 
Dominion, and that once the designation had 
been made the right conferred thereby can only 
be withdrawn by a law of the constitution. It 
follows that Act No. XXXVIII [38] is a law of 
the new Dominion within the meaning of this 
section, and there is no substance in the conten¬ 
tion of Mr. Saran. 

[9] Mr. Saran’s next contention is that, even 
if Act No. xxxvlll [38] be a law of the new 
Dominion within the meaning of sub-s. (2) of 
S. 15, the application of the opposite party must 
be held to be barred by limitation. He urges that 
the abatement which has occurred under sub-s. (l) 
of S. 15 has the effect of a decree Naimuddin 
Biswas v. Manir addin Laskey , 32 C. W. N. 299 : 
(A. I. H. (15) 1928 cal. 184), Ramphal Sahu v. 
Satdeo Jha, 21 P. L. T. 597 : (A. I. R. (27) 1940 
Pat. 340 F. B.), that the opposite party cannot 
be allowed to continue the suit until the abate- 
ment is set aside: Mt. Bibi Khozaima v. Offi¬ 
cial Liquidator of the Kayestha Trading and 
Banking Corporation , Ltd., 2 pat. 168 : (a I. R. 
(10) 1923 Pat. 417), and that the period within 
which an application for setting aside the abate- 
ment could be filed had expired before the filing 
of the present application. In this connection 
Mr. Saran has drawn our attention to the pro¬ 
vision of S. 4 of the Ordinance, repeated in S. 4 


of Act NO. XXXVIII [38] providing that, in com* 
puting the period of limitation prescribed for 
an appeal or application to Court in respect of 
the proceedings in question, the period from 
15th day of August 1947 to 28th day of May 1948 
shall be excluded. The answer to Mr. Saran's 
contention is that the question of setting aside 
an abatement does not arise at all. Under sub-B. 
(l) of s. 16, Indian Independence Act, there was 
an abatement, but it was not an abatement of 
the suit as a whole; the suit abated only against 
the Secretary of State. Ordinarily, when a suit 
abates against a party, the Court has to consider 
what is the effect of the abatement and, if the 
abatement has occurred against a single plaintiff, 
the suit abates as a whole. Here, however, the 
suit was kept alive by sub-section (2) which pro¬ 
vided that, in spite of the abatement, the suit 
“shall be continued” by a person designated in the 
manner provided by that sub section. The abate¬ 
ment is an abatement by statute and there is 
no provision for setting it aside. The procedure 
under o. 22, Civil P. C., by which an abatement 
is set aside and the legal representatives of the 
deceased party are substituted in his place, is 
entirely foreign to the case before us. Neither 
the Dominion of India nor the Province of 
Bihar is a legal representative of the Secretary 
of State. All of them are the representa¬ 
tives of the Crown who is the real plaintiff 
in the suit, vide United Provinces v. Atiqd 

Begum , (1940) F. C. R. 110 at p. 171 : (A. I. R. 
(28) 1941 F. c. 16). As socn as the designation, 
was duly made, it was open to the person 
designated to appear before the Court and to ask 
to be permitted to continue the proceedings. As 
he w T as by statute entitled to continue the pro¬ 
ceedings, the request to Court to be allowed to 
to do so would be of a formal nature. Section 15 
is in marked contrast to O. 22 , R. 10, Civil P. C., 
which allows an assignee to continue a suit 
“ by leave of the Court The provisions in 
S. 4 of the Ordinance and of Act xxxvill [38] do 
not help the petitioner. They relate to applica- 
tions and appeals which it may be necessary 
to file in respect of the “ pending legal proceed¬ 
ings”, for instance, if such a suit ha3 been 
disposed of and an appeal has to be filed. 
Further, even if an application to the Court was 
necessary, the Atricle of the Limitation Act 
applicable would b9 tho residuary Article 181 
and not Article 171. As the period given by 
Article 181 is three years, the application was 1 
W’ell within time. 

[10] Finally, it is contended that both the 
Dominion of India and the Province of Bihar 
cannot be allowed to continue the suit. This is 
not a matter which we need go into in a peti¬ 
tion in civil revision. At the most, that is an; 
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licregularity not affeoting the jurisdiction of the 
'Court. Further, we are informed by Mr. Sinha 
that he has instructions not to press the suit on 
behalf of the Dominion of India and will take 
the necessary steps in the Court of the Subordi¬ 
nate Judge. 

[11] On the above grounds, I would dismiss 
this petition with costs. The hearing-fee will be 
assessed at three gold mohars . 

[12] The suit has been pending for a very 
long time. We are told that it is now ready for 
hearing. The Judicial Commissioner of Chota 
Nagpur should see that it is taken up without 
further delay. 


[13] Narayan J.—I agree and have nothing 
to add to the exhaustive judgment of my learn, 
ed brother. The suit did not abate as a whole 
and was kept alive by sub-s, (2) of S. 15, and 
the question, therefore, whether the application 
for setting aside the abatement was made within 
time or not did not really arise. The procedure 
will be governed by the carefully drafted pro- 
vision of S. 15. 


V.R.B. 


Petition dismissed . 
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Agarwala J. 

Hasar Ali and others — Appellants v. 
Ajodhaya Sah and others — Respondents. 

A. F. A. D. No. 771 of 1948, Decided on 2nd Sep¬ 
tember 1949, from decision of Sub-Judge, 1st Court, 
Monghyr, D/- 23rd March 1948. 

T. P. Act (1882), S. 60 — Clog on redemption — 
Long term by itself is not clog. 

In India a long term ia not by itself a clog on the 
equity of redemption, entitling the mortgagorto redeem 
before the expiry of the period agreed upon : Case law 
referred. [P ara 2] 

Annotation : (’45-Com.) T. P. Act, S.60 N. 31. 

Rajlcishore Prasad—lor Appellants. 

G. P. Das and Rameshwar Prasad Sinha and 
Bindeshwari Prasad Sinha—ior Respondents. 


Judgment.—This is an appeal by the plaii 
tiffs against concurrent decisions of the Cour 
below. The appeal arises out of a suit for r< 
demption of a mortgage dated 8th Septemb 
1928. The term of the mortgage stated in tl 
bond is 98 years. There is a provision that 
the mortgage be not redeemed at the end of tl 
term, it should not be redeemable for anoth< 
term of 98 years. The suit was instituted on 194 
long before the expiry of the term, it beir 
contended by the plaintiffs that the reference 1 
98 years in the bond had been fraudulent! 
inserted in it by the defendant in place of tl 
eleven years which had been agreed upon b 
tween the parties. Both the Courts negatived tl 
plea of fraud and held that 98 years was the ter; 
agreed upon. 


[2] In the appellate Court it was conceded on 
behalf of the plaintiffs that a long term of 98 
years cannot by itself be a clog on the equity of 
redemption, nevertheless, it?is now contended that 
such a long term is a clog on the equity of re¬ 
demption, and reference is made to a decision 
in Bhullan v. Bachcha Kunbi, 53 ALL. 580 : 
(A. I. R. (18) 1931 ALL. 380). The term of the 
bond in that case wa3 for sixty years, and there 
was a provision that, if it were not redeemed on 
the day following the sixteefch year, it would not 
be redeemable for a further period of sixty years. 
Young J. who delivered the leading judgment, 
held that it is open to the Courts in India to take 
the view that an unreasonably long term in a 
mortgage bond is a clog in the equity of redemp. 
tion. Sulaiman J. agreed that in the particular 
case there was a clog on the equity of redemp. 
tion, but was doubtful whether a long term by 
itself constituted a clog. In Rajai Singh v. 
Randhir Singh, A. I. R. (12) 1925 ALL. 643 : (87 
I. 0. 30) the term of the mortgage was for 95 
years, and there was a provision that the inte¬ 
rest for the entire period should be paid along 
with the principal sum at the end of the term. 
It was held that it would be inequitable to up¬ 
hold the transaction in its literal terms, and that 
the mortgagor should be allowed to redeem the 
property before the expiry of the term stipulated 
on payment of the principal money with interest 
due up to the date of redemption. In Durga 
CharanMaji v. Poresh Bewa , A. I. R. ( 12 ) 1925 
Cal. 105 : (76 I. c. 336) a redemption was allowed 
in the case of a bond, the term of which was fixed 
at 50 years. In that case, however, the mort¬ 
gagee did not plead that he was entitled to re¬ 
main in possession for the full term of 50 years. 
On the other hand, he set up a false plea that 
the transaction was a sale. Cases which have 
taken a view adverse to the appellants also 
exist. In Sabratan v. Dhanpat Gadaria , 54 
ALL. 1041 : (A. 1 . R. ( 20 ) 1933 all. 70) a Divi¬ 
sion Bench held that in India where there is a 
codified law of mortgage, it would be improper 
for the Courts to ignore that law and to look to 
English cases as their guide in determining what 
amounts to a clog on the equity of redemption. 
A term of 60 yeara was not held per se to be a 
clog on the equity of redemption. Similarly, in 
Muhamed Ibrahim v. Muhomed Abiz, 8 I. 0 . 
1068 : (9 m. L. t. 462) where the term of the 
mortgage was 90 years, it was held that the 
mortgagor was not entitled to redeem the mort. 
gage before the expiry of that period. In lagan - 
nadham v. Narasimham, A. I. r. (31) 1944 Mad. 
601 i (1944-2 M. L. j. 144) Pantanjali S&stri J. 
held that the mortgagor’s right to redeem ceases 
only on the expiry of the period agreed upon, 
and, therefore, where the period agreed upon ia 
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sixty years, it coaid not bo regarded as a clog on 
the equity of redemption. There is a case of the 
North West Frontier Province in which the term 
was 150 years, Abdulla v. Sadulla Khan , 15 I.c. 
917 (Lab.). The preponderance of authority is 
clearly in favour of the view that in India a 
long term i3 not by itself a clog on the equity of 
redemption, entitling the mortgagor to redeem 
before the expiry of the period agreed upon. 
The appeal, therefore, fails and is dismissed with 
costs. 

v.B.B. Appeal dismissed , 

A. I. R (37) 1S50 Patna 174 [C. N. 36.] 

Manohar Lall and Ramaswami JJ. 

Rameswar Pd . Missir—Appellant v. Ram¬ 
nath Khemka and others — Respondents. 

A. F. A. D. No. 2411 of 1946, Decided on 19th 
September 1949, from decision of Sub-Judge, Mpzaf- 
farpur, D/- 31st July 1946. 

(a) T. P. Act (1882), Ss. 82 and 92 — Claims for 
contribution and subrogation distinguished—Reme¬ 
dies are independent and not mutually exclusive — 
Limitation ior claim for contribution—Limitation 
is to be computed from date of payment — Limita¬ 
tion Act (1908), Art. 132. 

A co-mortgagor who paid the full amount of the 
mortgage debt may under S. 82 not only sue for contri¬ 
bution but under S. 92 he may be subrogated to the 
rights of the mortgagee whoso mortgage he redeemed. 
The remedies granted by these sections are independent 
and not mutually exclusive ; and a co-mortgagor who 
nays the mortgage money has right of contribution and 
acquires a charge under Ss. 82 and 100 in addition to 
his right bf subrogation under Ss. 92 and do [Para 6] 
In other words, a person who is bound to pay only a 
part of the mortgage debt acquires on redemption two 
distinct rights. He may simply sue for reimbursement 
under S. 82 of the Act. He may also sue under S. 92 
to enforce the rights of the mortgagee to follow the 
mortgaged properties. [Para 6] 

The right to reimbursement arises on a contract, 
express or implied, to reimburse; and the party who 
claims the right enforces it in his own right and not 
in the right of another. Consequently, the right doe3 
not arise until he has disoharged the debt of another. 
But the right to enforce a security by virtue of subroga¬ 
tion is a right which equity concedes to a person, who 
not being primarily liable to discharge an obligation, 
does discharge it, and it is a right to demand the per¬ 
formance of the original obligation aDd the application 
thereto of all securities held by the creditor. It is a 
claim which is enforced in the right of the original 
creditor, and only because the person discharging the 
obligation becomes olothed with the rights and powers 
of the original creditor. Subrogation is rather an addi¬ 
tional remedy than an additional right, and may exist 
concurrently with, and as a farther security to, the 
right to a simple action for reimbursement : A. I. R. 
(9) 1922 Pat. 499, Rel on; Case law referred. [Para 6] 

Section 82 has not been abrogated by S. 92. 

[Para 19] 

The period of limitation for a suit for contribution 
under S. 82 is 12 years from the date of payment and 
not from the date when the original mortgage money 
beoomes payable : A. I. R. (16) 1929 Pat 94, Discussed. 

[Para 13] 

Annotation ; (’45-Com.) T. P. Act, S. 82, N. 13. 


(b) T. P. Act (1882), S, 82 — Liability to contri¬ 
bute is not personal. 

The obligation under S. 82 is not personal but the 
obligation is attached to the properties which are liable 
to contribute rateably to the debt secured by the mort¬ 
gage. The owner of the properties has an option either 
to pay his rateable share or to allow it to be realised 
out of the properties. 

(Nature of decree to be passed in a suit for contribu¬ 
tion indicated). [Para 14} 

Annotation : (’45-Com.) T. P. Act, S. 82, N. 14. 

G. P. Sahi and Shreenath Singh — for Appellant. 

Nandlal Untwalia , Anwar Ahmad and Thakur Pd * 

—for Respondents. 

Ramaswami J. — This appeal is by defen¬ 
dant 1 against the decree of the Subordinate 
Judge of Muzaffarpur in the suit for contribu¬ 
tion under s. 82, T. P. Act. The plaintiff alleged 
that defendant 10 Ramaji Prasad as Karta had 
on 28th May 1928 executed a simple mortgage 
bond in favour of Bharat Singh with respect 
to his share in 5 toazis including 17 gandas 3 
kauris and odd share in touzi No. 3926/2. On 
2 nd January 1930 Ramji Pd. executed a sale 
deed with respect to 4 gandas and odd share of 
touzi No. 3926/2 in favour of defendant 2. On 
the same date he executed sale-deeds as regards 
17 gandas and odd share of touzi No. 3928/1 and 
touzi No. 3926/2 in favour of defendant 1 . On 
26th September 1932 he executed a sale-deed in 
favour of the plaintiff with re3peot to 17 gandas 
and odd share of touzi No. 3889/2. Defendants 4 
to 9 acquired 13 gandas and odd share of touzi 
No. 3905/2 by auction sale in execution of a 
money decree. Later, defendants 13 and 14 who 
were the sons of Bharat Singh instituted a 
mortgage suit (no. 217 of 1940) against defen¬ 
dant 10, the plaintiff and defendants 1, 2 and 4. 
They obtained a decree and in execution thereof 
the mortgaged properties were sold on 21 st 
September 1941. The plaintiff, however, deposi¬ 
ted a sum of Rs. 4055/9 being the sale proceeds 
with damages in order to set aside the sale. The 
plaintiff, therefore, claimed contribution from 
the defendants alleging that they were all liable 
for payment of the decretal amount. Defen¬ 
dant 1 contested the suit on the ground that 
touzi No. 3926/2 was not liable to contribute. He 
asserted that defendant 10 had on 4th September 
1928 executed a mortgage bond in favour of 
Khakan Singh, that the latter was not implea¬ 
ded in the mortgage suit brought on behalf of 
Bharat Singh Khakhan Singh brought a mortgage 
suit (No. 80 of lS4l)> obtained a decree, in execution 
of which 17 gandas and odd share of touzi No. 
3926/2 was sold and purchased by Nawal 
Kishore. But the learned munsif held that touzi 
No 392/2 was liable to contribute and the plain¬ 
tiff was entitled to a decree against all the 
defendants. This decree has been affirmed in 
substance by the Subordinate Judge. 
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[2] The main question posed in this appeal 
is whether defendant 1 who had purchased 
touzi no. 3926/2 is liable to contribute the pro¬ 
portionate amount paid by the plaintiff for set- 
ing aside the sale. 

[3] On behalf of the appellant learned counsel 
stressed the argument that by paying the decretal 
amount the plaintiff did not benefit the interest 
of Khakan Singh, the puisne mortgagee, and 
that the appellant was not, therefore, liable to 
contribute. In my opinion, this argument is 
untenable. Learned counsel referred to Sadhu - 
prasad Bidyadhar v. Harikrishna , a. i. b. 
(16) 1929 Pat. 94: (115 I. o. 5#2) and argued that 
the claim upon the prior mortgage was barred 
by limitation on the date of payment, that the 
subsequent mortgagee was not liable to contri- 
bute. In this case the plaintiffs satisfied the 
decree on the basis of the mortgage of 1899 on 
15th July 1925. The due date fixed in the bond 
of 1899 was one year. The period of limitation 
to enforce that bond therefore began to run from 
18th March 1900, and the claim to enforce the 
mortgage of 1899 became barred on the expiry 
of 12 years from 18th March 1900. In July 1924 
when the payment was made by the plaintiffs 
there waB no claim subsisting upon the mortgage 
of 1899. Defendant 1 therefore was under no 
liability to pay the mortgage of 1899. The liabi¬ 
lity had been extinguished by lapse of time 
and the plaintiffs by making payment of the 
decree on the fact of the first mortgage were in 
no way benefiting defendant 1. Upon these facts 
Kulwant Sahay J. held that the plaintiffs could 
not enforce a charge upon the four annas pur¬ 
chased by Kalicharan Panda in execution of a 
decree upon a subsequent mortgage. Nor could 
they claim reimbursement as against Kalicharan 
Panda because there was no liability upon Kali¬ 
charan Panda to pay the decree and the pay¬ 
ment made by the plaintiffs was not for the 
benefit of Kalicharan Panda or his heirs. 1 

[4] But the authority of this case is doubtful 
in view of the decision of the Judicial Committee 
in Ganeshi Lai v. Gliaran Singh t 57 I. A. 189; 
(A. I. B. (17) 1930 P. C. 183), in which two pro¬ 
perties mortgaged together to secure one debt 
afterwards became vested in different owners, 
who purchased subject to the mortgage. One of 
the purchasers sued for contribution on the 
ground that he had paid off a mortgage which 
covered both properties. The Judicial Committee 
held that he was entitled under s. 82, Transfer 
of Property Act, 1882 , to rateable contribution 
from the other purchaser, although under an 
earlier contract of purchase made with the mort- 
gagor (the other purchaser not being a party) he 
retained part of the then agreed price for the 
express purpose of discharging the mortgage. 


The Judicial Committee criticised the view 
of the Subordinate Judge that there was an 
equitable principle which precluded the respon¬ 
dents from insisting on the right of contribution. 
Lord Tomlin emphasised that S. 82 was the 
section that governed the case and that as the 
Act prescribed the conditions in which contribu¬ 
tion was payable it was not proper to introduce 
into the matter any extrinsic principle to modify 
the statutory provisions. 

[5] The ratio of Sadhuprasad Bidyadhar v* 
Harikrishna , (a. I. R. (16) 1929 pat. 94: 115 
I. 0. 552), is also inconsistent with an earlier 
Privy Council case Gopi Harain Khanna v. 
Bansidhar , 32 I. A. 123: (27 ALL. 325 P. C.). In 
that case a foreclosure decree on a prior mort¬ 
gage was paid off by a subsequent mortgagee 
who was a party to the decree, and by virtue of 
his right of subrogation thereby acquired, he 
wanted to be substituted in the place of the 
decree-holder and to continue the proceeding, 
but he was not permitted to do so on the ground 
that the decree was satisfied and the proceeding 
came to an end. He then brought a suit to 
enforce his right of subrogation and this suit was 
decreed by the Judicial Committee. The Judicial 
Committee passed a decree so as to work out the 
rights of the parties on the basis of the previous 
mortgage decree. Of course, the question of 
limitation did not arise in that case, but it is 
quite clear from the Judicial Committee’s deci¬ 
sion that the subsequent suit brought to enforce 
the right of subrogation was not treated as one 
based on the original mortgage. Lord Davey 
said (at page 133): 




Gaya Pra?ad (the puisne mortgagee) of the sum into 
Court before the expiry of the enlarged time, and 
acceptance of that sum by the plaintiffs, the decree was 
spent and became discharged and satisfied. Thera was 
therefore, nothing left to be done in the execution 
department. It is true that Gaya Prasad, having made 
that payment (as he had the right to do), acquired- 
under S. 74, Transfer of Property Act all the rights and 
powers of the mortgagees as such. But this would not 
have the effect of reviving or giving vitality to a decree 
which by the terms of it had become discharged. Even 
if that were not so, tho Judioial Committee fails to see 
how the respective right of Gaya Prasad, as owner of 
the first mortgage, and half owner of second mort¬ 
gage and the respondent as owner of the other moiety 
of the second mortgage, could have been worked out 
without additions to the decree which the Court in 
executing the decree had no power to make. They are 
therefore, of opinion that a new deoree was required fnr 

the purpose, and S. 214, Civil p. C„ was not a bar to 
the present suit.” 


[6] In this context it is important to remem¬ 
ber that a co-mortgagor who paid the full 
amount of the mortgage debt may under S. 82 
not only sue for contribution but under s 92 of 
the Act he may be subrogated to the rights of 
the mortgagee whose mortgage he redeemed. It is 
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plain that the remedies granted by these sections 
are independent and not mutually exclusive; and 
a co-mortgagor who pays the mortgage money 
ha3 right of contribution and acquires a charge 
under S3. 82 and 100 in addition to his right of 
Isubrogation under ss. 92 and 95 of the Act. In 
Rajkumari Debi v. Mokundlal Upadhaya , 

25 C. W. N. 283: (A. I. R (8) 1921 Cal. 166), a CO- 
mortgagor who had paid off the entire mortgage 
money had sued the other mortgagor for contri- 
bution and the suit had not been brought until 
the expiration of more than 12 years after the 
due date fixed in the mortgage bond for the 
payment of the mortgage money. The Division 
Bench held that the position of a co-mortgagor 
redeeming a mortgage was that of an assignee 
of the original security and he could not get a 
fresh charge and the period of limitation for 
enforcing the charge was the same as that 
within which the original mortgagee could have 
brought his suit on his mortgage had he not 
been redeemed. The case was overruled by a 
Full Bench in Umar Ali v. Asmat Ali t A. I. R. 
(18) 1931 cal. 251 : (58 cal. 1167 F.B.), but Rankin 
C. J. remarked that the decision in Rajltumaris 
case (25 C. W. N. 283 : A. I. R. (8) 1921 Cal. 166) 
was the statute law after the amendment. Before 
making that remark he stated : 

“It may here be observed that S. 95, T. P. Act, baa 
by Act XX [20] of 1929 been amended in such a way 
that S 3 . 92 and 95 as they now stand make it clear that 
the right of the co-mortgagor redeeming 13 the same 
right as the mortgagee whose mortgage he redeems may 
have against the mortgagor. 

If this dictum means that the co-mortgagor has 
no other right but that being subrogated to the 
rights of the original mortgagee, I must respect¬ 
fully express my dissent. For it is manifest that 
a person who is bound to pay only a part of the 
mortgage debt acquires on redemption two dis¬ 
tinct rights. Ho may simply sue for reimburse- 
Iment under s. 82 of the Act. He may also sue 
‘to enforce the rights of the mortgagee to follow 
the mortgaged properties. In Sibauaud JMisra 
v. J agmohan Lai , l rat, 780 : (A. I. R. 
(9) 1922 pat, 493 ), Das J. emphasised the distinc¬ 
tion : 

“In my opinion the right of reimbursement stands 
on one footing, the right to enforce a security by virtue 
of subrogation stands on another footing. The right to 
reimbursement arises on a contract, express or implied 
to reimburse; and the party who claims the right en¬ 
forces it in his own right and not in the right of 
another. Consequently, the right doe3 not arise until he 
has discharged the debt of another. Rut the right to 
enforce a security by virtue of subrogation is a right 
which equity concedes to a person, who not being pri¬ 
marily liable to discharge an obligation, does discharge 
it, and it is a right to demand the performance of the 
original obligation and the application thereto of all 
securities held by the creditor. It is a claim which is 
enforced in the right of the original creditor, and only 
because the person discharging the obligation becomes 


clothed with the rightg and powers of the original! 
creditor.” 

It is manifest that subrogation is rather an ad¬ 
ditional remedy than an additional right, and 
may exist concurrently with, and as a further 
security to, the right to a simple action for re- 
imburaement. The fact that a party entitled to 
reimbursement and also to subrogation is entitled 
to two distinct remedies, seems to have been 
overlooked, to the confusion of both doctrines: 
see Pomeroy — Equity Jurisprudence—Note to 
S. 920. 

[7] This opinion is supported by a catena of 
authorities. 

[8J In Alam Ali v. Beni Charan t 58 ALL . 
602 : (A i.R (23) 1936 ALL. 33 F.B.), the question 
formulated was : 

“Where a property has been the subject of two simple 
mortgages and a suit has been brought for sale on the 
first mortgage and decreed against the second mort¬ 
gagee also; and subsequently a third mortgage is taken 
and this mortgagee has paid the decretal amount, but 
has not obtained possession of the property, when the 
second mortgagee brings a suit for sale and makes the 
third mortgagee a party, i3 the third mortgagee entitled 
to claim a right of subrogation for the amount which 
he paid in discharge of the decree in the earlier mort¬ 
gage suit, even though the period of limitation for a 
fresh suit ou the first mortgage would now be barred ?’* 

The Full Bench held that under the provisions 
of the new S. 92 the payment of the mortgage 
decree conferred upon the person who paid it off 
a statutory right under that section, which right 
was not identical with the rights of an assignee 
of the mortgage but was an acquisition of fresh 
charge, enforceable within tne period of limita¬ 
tion applicable to such a suit. Article 132, Limi¬ 
tation Act, would apply when the charge was 
sought to be enforced and the limitation of 
12 years would run from the date when the 
decretal amount was paid off and the statutory 
right acquired. 

[9] In Aziz Ahmad Khan v. Chhote Loll, 

50 ALL. 569 : (A. I. R. (15) 1928 ALL. 24l), being 

the owner of a large amount of immovable 
property, executed a number of mortgages on 
different dates and in favour of different mort¬ 
gagees and in several instances the same items 
of property were mortgaged more than once. 
One of these mortgages, dated 23rd September 
1899, was put in suit and a decree obtained there¬ 
on, when one CL, who was a party to the decree 
and was interested as a puisne mortgagee of one 
of the items included in the mortgage and also 
as a purchaser of the same, paid the whole of 
the decretal amount on 19th July 1916. There¬ 
after CL sold all the rights which be had ao 
quired by this payment to AA and others, who 
on 25th April 1922, brought the present sui . 
asking for contribution as against several pro¬ 
perties held by the defendants. The learne 
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Judges held that the suit was not barred by 
limitation. The right to contribution arose on 
the payment made on I9fch July 1916, and under 
Art. 132 of Soh. 1, Limitation Aot, 1908, the 
plaintiffs had 12 years within whioh to sue. 

[10] In Brij Bhukhan v. Bhagwan Datt, 

19 Duck. 70 :(ai.R. (29) 1942 Oudh 449 F.B.), the 
Full Bench held that the period of limitation for 
a suit by one of several heirs of a mortgagor or 
by one of the several subsequent transferees of 
the mortgaged property who had paid the entire 
mortgage decree for contribution against the 
'Other heirs or transferees in which the sale of 
the defendant's share in the mortgaged property 
was sought, was 12 years from the date of pay¬ 
ment and not from the date when the original 
mortgage money became payable. 

[11] In Sheosaran Singh v. Amla Co-opera¬ 
tive Credit Society , 23 Pat. 953: (a.I R. (32) 1945 
Pat. 192), the plaintiff had purchased at an exe¬ 
cution sale 2 annas 8 pies interest in a revenue 
paying estate. Subsequently there was a parti¬ 
tion and the property in suit was allotted to the 
contesting defendants. The sale in execution 
took place in 1931. The property sold had been 
mortgaged, the due date for the payment of the 
mortgage money being 18th June 1915. A suit 
was instituted on the basis of this mortgage and 
a preliminary decree obtained on 24th September 
1927. This decree was made final on 15th Decem¬ 
ber 1928. The mortgaged property was sold on 
37th January 1936 aud before a mouth elapsed 
the plaintiff paid into Court the decretal amount 
together with the statutory compensation, and 
had the sale set aside. On 25th February 1939, 
that is, within a period of three years, the plain¬ 
tiff instituted the present suit and claimed to 
recover from the defendants ono-half of the 
amount he had paid into Court together with 
interest from the date of payment. The plaintiff 
further claimed that, by reason of the provisions 
of the Transfer of Property Act, the amount 
due to him was liable to be charged on the 
moiety of the property originally mortgaged, of 
which the contesting defendants were now the 
aola owners. Upon these facta, the Division Bench 
held that the plaintiff was entitled to the decree 
he had prayed for. Shearer J. stated that the 
plaintiff did not primarily sue as a Bubrogce and 
the point of limitation did not really arise. He 
observed that when the mortgagee obtained a 
decree on the foot of his mortgage and the mort¬ 
gaged property was sold, and a co.mortgagor paid 

off the amount requisite to set aside the sale and 
the sale was set aside the co mortgagor became 
an assignee in equity of the mortgage bond and 
if he sued as a subrogee, the suit would be 
jbarred. But he also obtained a charge by virtue 
•of S3. 82 and 100 on the share of the other co- 
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mortgagor and the limitation in such suit should 
be computed from the date when payment wa 3 
made. 

[12] In this context reference may be made 
to Batey Krishna v. Parsotam Das t 71 I. A. 163 
(A. I. R. (3l) 1944 P. C. 85) in which the respon¬ 
dents, as subsequent mortgagees of the suit pro¬ 
perty, had obtained in a previous suit a decree, 
dated 27th May 1927, for foreclosure, subject to 
a declaration that the appellant had a charge on 
certain specified suit property in respect of 
3ums paid by him in 1917 in redemption of 
mortgages prior to that of the respondents. A 
suit was instituted by the appellant on 31st July 
1931, to recover the sum3 so paid by enforce¬ 
ment of the charge by sale of the mortgaged 
property. The Judicial Committee held that the 
appellant had been subrogated to the rights of 
the prior mortgagees, but the rights thus obtain¬ 
ed beoame merged in the decree passed in the 
foreclosure suit, that a charge was created in 
favour of the appellant by the final decree in 
that suit, and that for the'purposes of limitation 
time ran from the date of the oharge thus creat. 
ed, and accordingly the appellant’s suit having 
been brought in 1931, was within the relevant 
12 year3 period of limitation prescribed by 
Art. 132, Limitation Act, 1908. 

[13] From this review of the authorities, it is 
manifest that in the present case the claim of 
the plaintiff for contribution against defendant 1 
is not barred by limitation. 

[14] It is necessary to emphasise that the 
obligation under S. 82 is not personal but the 
obligation is attached to the properties which; 
are liable to contribute rateably to the debt 
secured by the mortgage. The owner of the pro¬ 
perties ha3 an option either to pay his rateable 
share or to allow it to bo realised out of the pro¬ 
perties. The plaintiff ought, therefore, to be 
granted a decree that he is entitled to claim con¬ 
tribution of the amounts from the respective 
defendants as calculated in the decree of the 
lower appellate Court, that in the event of the 
amounts with interest at 6 per cent, per annum 
till date of payment not being paid withiu six 
months from the date of the decree, the plain¬ 
tiff will be entitled to reoover the amounts by 
sale of the respective properties or so much 
thereof as may be necessary to satisfy the res. 
peotive debts. 

[15] Subjeot to this modification I should 
dismiss thi3 appeal with costs. 

[ 16 ] Manohar Lall J. — I have very little 
to add to the exhaustive judgment prepared by 
my learned brother. If it was not for the case 
of Sadhu Prasad v. Harikrishna , a. i. r. ( 15 ) 
1929 pat. 94 : (115 1 . 0 . 552) I could not imagine 
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that it could be seriously argued that the period 
of limitation for a contribution suit could arise 
earlier than the date when the payment is made 
by the plaintiff entitling him to a decree for 
contribution. Sadliu Prasad Mahapatra's case , 
(a. I. R. (16) 1929 Pat. 94 : 115 I. o. 552) may be 
distinguished on the ground that in that case the 
plaintiff was not a party to the decree which he 
had paid off, and therefore, he was not bound 
to pay off that decree. Kulwant Sahay J. relied 
upon this fact very strongly, as he points out, 
that there was no liability upon defendant 1 or 
upon his heirs to satisfy the decree on the basis 
of the first mortgage of 15th July 1925, and 
therefore, when the plaintiff made the payment 
in satisfaction of that decree on that date, he 
was not entitled to claim contribution or to 
enforce any charge so far as the four anna3 share 
of defendant 1 was concerned. 

[17] In my opinion, the whole confusion 
arises in thinking that a claim for contribution 
is merely another name for the claim for subro¬ 
gation. The two are entirely independent re¬ 
medies and should not be confused. The matter 
has been put with his usual clarity by Das J., 
in Sihanand Misra's case t 1 pat. 780 : (a.I.r. (9) 
1922 Pat. 499 ). See the quotation given by my 
learned brother from that case in his judgment. 
It is true that Das J. gave a personal decree for 
the amount, but I do not take this to mean a 
decision that the amount contributed cannot be 
charged on the property to the extent that it was 
rateably liable to pay the mortgage debt which 
has been paid off. I would draw attention to the 
observations of Lord Tomlin in Ganeshi Lall 
v. Char an Singh , 57 I. A. 189 : (A. I. R. (17) 1930 
p. c. 183): 

“It seems to their Lordships that S. 82 is the section 
that governs the case, and that as the Act prescribes the 
conditions in which contribution Is payable it is not 
proper to introduce into the matter auy extrinsic prin¬ 
ciple to modify the statutory provisions” 

and distinguished the case of Muhammed Alias 
v. Muhammad Hamid , 9 A. L. J. 499 : (14 I, c. 
179) on the ground that in that case there passed 
to the party from whom tho contribution was 
sought the benefit of the contract by which the 
money was to be applied, but in the case before 
their Lordships the defendants were no party to 
the contract of 1914, nor ha3 the benefit of the 
contract passed to them in law or in equity. 

[18] Reliance was placed on behalf of the 
appellants on the concluding paragraph of S. 82, 
T. P. Act which provides that nothing in this 
section applies to a property liable under S. 81 
the claim of the subsequent mortgagee, but as 
has been pointed out by Muila in his commentary 
on the Transfer of Property Act, 1936 Edn. at 
page 498; 


“The last paragraph of the section ia somewhat 
cryptic, but ifc apparently meails that the right of con¬ 
tribution is subject ‘to’ the right of marshalling.’ 1 

The concluding prargraph of S. 82, therefore, ia 
of no help to the appellants. 

[19] The only other seriou3 argument that 
could be advanced ia that under the amended 
Transfer of Property Act, 9 . 92 only confers a 
right of subrogation on any of the persons re¬ 
ferred to in s. 91 other than mortgagor and on 
any co.mortgagor who redeems the property 
subject to the mortgage. But in my opinion, 
this argument is not sound as S. 82 has not been 
abrogated by S. 92, and it is open to the person 
who redeems the property to claim either subro¬ 
gation or to enforce a charge on the property to 
the extent that the payment has redeemed the 
property from the charge rateable due upon ifc. 
To such a situation the period of limitation can¬ 
not begin to run till after the payment has been 
made giving ri3e to the right of contribution. 
For these reasons, I agree that no question of 
limitation arises in this case. I would dismiss 
this appeal with costs subject to the modifica¬ 
tions proposed by my learned brother. 

v.B.B. Decree modified . 
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Manohar Lall J. 

Dominion of India , representing the East 
Indian Railway Administration at New Delhi 
— Appellant v. Jamunadas Agarwalla and 
another — Respondents. 

A. F. A. D. No. 810 of 1918, Dcoided on 14th Sep¬ 
tember 1949, from decision of Sub-Judge, Dhanbad, 
D/- 31st March 1948. 

Civil P. C. (1908). S. 100 — Concurrent finding of 
fact — Ground that there is no evidence to support- 
finding not taken in grounds of appeal — Certilicate 
of advocate as required by Rule 9 ot Chap. VII o j 
H igh Court Rules also not filed - Finding cannot 
be interfered with — Patna High Court Rules, 

Chap. VII, R. 9. C Pft f a D 

Annotation : (’4 4-Com.) Civil P. C. S3. 100 and 101 

N 55. 

N. G. Ghose and, P. K. Bose — for Appellant. 

S. G. Mazumdar and A. N. Chatterjx 

— for Respondents. 

Judgment. — This appeal has been strenu¬ 
ously argued by Mr. Ghose on behalf of tho 
defendant. But having heard his argument I 
am satisfied that ifc is nob possible for me to 
interfere in second appeal with the finding fcha: 
“the holes in the 20 tins could have been made 
only with the connivance or active participation 
of the Railway servants”. Ifc is argued tha. 
there is no evidence whatsoever in support or 
this finding. I then turned to the grounds of ap¬ 
peal and found that there wa3 no ground taken 
to that effect, and there i3 no certificate as re / 
quired by R- 9, Cb. VII, page 33 of the Hig& 
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Court Rule, that the advocate who prepared the 
grounds had examined the record, and, in his 
opinion, there is, in fact, no evidence whatsoever 
to support the finding. For these reasons I 
decline to consider as to whether there is not 
evidence in the case in support of that finding. 

$ It must be assumed that there was evidence and 
although it might be circumstantial evidence the 
Courts below have concurrently come to that 
conclusion. Indeed, the rule of res ipsa loquitur 
fully applies to the facts found, namely, that 20 
tins were found with holes bored into them. It 
cannot be assumed that the consignor would 
hand over the tins in this condition, otherwise 
all the oil would flow out through the holes. It 
is, therefore, obvious that the holes in the tins 
were made after the goods came in the railway 
custody e. g., in the godown itself. Unless I go 
through the whole record it is not possible to 
find out on what evidence the finding is based. 
(The rest of the judgment is not material for the 
purposes of reporting.) 

K.8, Appeal dismissed . 
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Shearer J. 

Dr. Sir Kameshwara Singh — Petitioner v. 
Province of Bihar — Opposite Party. 

Misc. Judicial Case No. 236 of 1949, Decided on 25th 
November 1949. 

(a) Letters Patent (Patna), Cl. 9—‘For purposes 
of justice’ — Meaning — Questions held of public 
importance—Relief illusory—Suit can be tried. 

Clause 9, Letters Patent, (Patna) states that 
the jurisdiction of the High Court under it is to 
bfi exercised “for purposes of justice”, and the pur¬ 
poses of justice are served when the questions which 
arise in the suit are questions of publio importance 
and unusual difficulty and when the interests of neither 
party will be seriously prejudiced if the suit is tried 
in H'gh Court instead of being tried locally. Thu 3 
the questions, namely, whether a person, whose interests 
are likely to be prejudicially affected by a law which 
has been passed by the Provincial Legislature and has 
received the assent of the Governor-General is entitled 
to ask for a declaration that the law is unconstitutional 
and for an injunction restraining the Provincial Gov¬ 
ernment from hringing the law into operation and whe¬ 
ther, what a proprietor or tenure-holder is to receive as 
compensation under the Abolition of Zamindari Act, 
1948. for hia estate or tenure is, in fact, compensation 
within the meaning of that expression as it is used in 
eub-s. (2)'of S. 299, Government of India Act are ques¬ 
tions in the determination of which a very large number 
of persons are vitally interested and are of some consi¬ 
derable difficulty and hence the suit in which they 
arise may bo transferred to tbe High Court under this 
clause. [Paras 1 & 2] 

It is the duty of the High Court to see that to no suitor 
who comeB before it justice is either delayed or denied. 
The plaintiff may or may not be entitled to relief, and 
any relief to which he may be entitled may, in the 
event, be illusory and of no avail to him. But that is 


no reason why his suit should not be tried : 24 Cal. 
183, Eel. on. [Para 2] 

Annotation : (44-Com.) Civil P. G. Letters Patents 
(Cal.), Cl. 13, N. 1, Pts. 1, 2. 

(b) Interpretation of Statutes—Constitution Act 
—Principles of construction to be applied are not 
precisely the same as would apply in construing 
ordinary documents. [Para 2] 

P. R. Dos, S. P. Srivaslava and Balbhadra Prasad 
Singh — for Petitioner. 

Sir Alladi Krishnaswami Aiyar and Advocate- 
General — for Opposite Party. 

Order.—This is an application under cl. 9, 
Letters Patent, asking that a suit now pending 
in the Court of the Subordinate Judge at Dar- 
bhanga be removed to and tried by this Court 
in exercise of its extraordinary original civil 
jurisdiction. Clause 9, Letters Patent states that 
this jurisdiction is to be exercised “for purposes ofi 
justice”, and the purposes of justice are served 
when tbe questions which arise in the suit artl 
questions of public importance and unusual 
difficulty and when tbe interests of neither partj 
will be seriously prejudiced if the suit is tried 
in this Court instead of being tried locally 
Harendra Lall Roy v. Sarvamangala DabeeA 
(24 Cal. 183). Two questions of constitutional! 
law arise in this suit. One is whether a person,] 
whose interests are likely to be prejudicially 
affected by a law which has been passed by the 
Provincial Legislature and has received the 
assent of the Governor General is entitled to 
ask for a declaration that the law is unconsti 
fcutional and for an injunction restraining the 
Provincial Government from bringing the law 
into operation. That is obviously a question ol 
great public importance and of some little diffi. 
culty. The other is whether, what a proprietor 
or tenure-holder is to receive as compensationj 
under the Abolition of Zamindari Act, 1S48, for 
his estate or tenure is, in fact, compensation! 
within the meaning of that expression as it is 
used in sub-s. ( 2 ) of S. 299, Government of India 
Act. That, again, is a question in the deter- 
mination of which a very large number of per- 
sons are vitally interested and it is a question ol 
some considerable difficulty. Mr. P. R Das 
for the plaintiff, states that his client does 
not propose to adduce oral evidence, except 
possibly oral evidence of a purely formal 
character, and contends that the questions which 
arise in the suit are purely and simply questions 
of law. Sir Alladi Krishnaswami Aiyar, while 
disputing this, has not said or suggested that, if 
oral evidence is to be adduced by the defendant, 
that oral evidence will not be given by persons 
who can as conveniently attend this Court as 
they could the Court of the learned Subordinate 
Judge. 

[2] An affidavit has been put in on behalf of 
the defendant by Mr. Singeshwar Prasad Sinha, 
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who is the Secretary to the Provincial Govern, 
ment in the Revenue Department. The grounds 
set out in this affidavit are not, and do not pur- 
port to be grounds for declining to remove the 
suit to this Court but rather grounds for post¬ 
poning the trial of the suit sine die or for not 
trying it at all. In para. 8 of the affidavit it is 
stated that the suit is premature”. I take this 
to mean that the plaintiff has not, as yet, any 
cause of action, If that is so, the suit will be dis¬ 
missed. Again, Para3. 10 and 11 of the affidavit 
contain the following : 

”10. That the new constitution will be in force from 
January 1950 and under the provisions thereof, ques¬ 
tions such as arc raised in the present suit are non- 
justiablo. 

11; • ; • • As there ia no intention on the part of the 
Provincial Government to bring into force the impugned 
Act before the new constitution cornea into force, it will 
be a waste of public time and money to go into the 
investigation of matters involved in the present suit, 
and any decision in the suit, it is respectfully submitted, 
will be infructuous and of no effect when the new 
constitution cornea into operation and the certificate ia 
granted by the President.” 

Cases have occurred in England in which an 
injunction has been granted ex debito justitiae 
to restrain a nuisance and the Court has, at the 
same time, suspended the operation of the 
injunction in order to enable legislation to be 
introduced in Parliament which would legalise 
the nuisance: Roberts v. Gwyrfai District 
Council , (1899) 2 oh. 608 at p. 616 : (68 L. J. Oh. 
767). If this suit is maintainable, and the plain¬ 
tiff is entitled to an injunction, then, if it is also 
clear that, on the President giving the certificate 
referred to in sub s. (6) of S. 24, Constitution 
Act, the existence of an injunction would lead to 
an impass9 in the administration, this Court 
might well, in order to prevent that impasse, 
take the course of suspending the operation of 
the injunction for a specified period. I am not 
pre judging this matter, and I am well aware 
from what was said by Mr. P. R. Das, for the 
plaintiff, that if such a course were proposed to 
be taken, Mr. Das would oppose it on the ground 
that what, in his view, is a wrong today will not 
cease to be a wrong in consequence of the Presi¬ 
dent’s certificate, and would contend that sub- 
s. (l) of s. 24, Draft Constitution is not to be 
read in conjunction with sub-s. (2) and confers 
on every citizen a right to property which sub- 
a. (2) does not take away or curtail. That argu¬ 
ment will presumably, have to be considered 
sooner or later, and I can see no good reason 
myself why, if the necessity and occasion arises, 
it should not be considered in this suit and 
should instead be left to be considered in a suit 
instituted after the constitution come 3 into ope¬ 
ration. Ordinarily, I would not, in dealing with 
such an application as this, have made these 


A. I. R. 

observations, and I have hesitated to make them, 
but I feel oonstrained to do so in consequence of 
a statement which was made by Sir Alladi 
Krishnaswamy Aiyar in the course of his argu¬ 
ment. My recollection as to what was said is 
confirmed by a very full and accurate account 
of the proceedings which has appeared in the 

statesman' newspaper. Sir Alladi is there 
reported as having said : 

“It i3 not the province of a Court to sit as a third 
branch of a Legislature and invalidate legislation passed 
by it with plenary powers in any particular subjeot. It 
is or will be the duty and privilege of this and any other 
Court, when the occasion arises, to interpret and give 
effect to the will of the sovereign people as embodied 
and expressed in the Constitution Act.” 

This Court is not unmindful that the principles 
to be applied in construing the Constitution Act 
are not precisely the same as it would apply in 
construing an ordinary document, nor is it 
insensible to the responsibility which it under¬ 
takes if and when it pronounces any law to be 
an unconstitutional law. At the same time, ifeia 
also the duty of this Court to see that to no 
suitor who comes before it justice is either 
delayed or denied. The plaintiff may or may 
not be entitled to relief, and any relief to 
which he may be entitled may, in the event, be 
illusory and of no avail to him. But that is no 
reason why his suit should not be tried. The 
suit will be removed from the Court below and/ 
will be tried by this Court in exercise of its, 
extraordinary original civil jurisdiction. The 
costs of this application will be costs in the suit. 
The hearing fee is assessed at six gold mohurs. 

D.R.R, Application allowed . 


A. I. R. (37) 1930 Patna 180 [C. N. 39.f 

Shearer J. 

Bhubneshwari Chand Lai Chauihury — 
Petitioner v. Sukal — Opposite Party . 

Civil Revn. No. 390 of 1949, Decided on 16th Novem¬ 
ber 1949, from order of Addl. Sub-Judge, Purnea D/- 
7th March 1939. 

Civil P. C. (1908), S. 115 — Defendant requiring 
plaintiff to appear in Court to state whether he 
was prepared to take oath — Court dismissing suit 
on plaintiff declining to do so — Revision allowed 
— Oaths Act (1873), Ss. 8, 9, 12. 

Where the defendant desires that the plaintiff should 
be required to appear in Court to state whether or not 
he ia prepared to make a certain statement on solemn 
affirmation and if he is prepared, to make the state¬ 
ment, the order of the Court dismissing the suit on the 
ground that the plaintiff has disobeyed its order requir¬ 
ing him to attend in person is without jurisdiction or, 
at all events, the Court acts with material irregularity : 
A. I. R. (6) 1919 Pat. 36, Disting. [Para 1] 

Annotation : (’44-Com.) C. P. C., S. 115, N. 10, 12; 
(’46-Man.) Oaths Act, S. 3, N. 1; S. 9, N. 1; S. 12 
N. 1. 
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8. C. Matumdar — for Petitioner. with the trial of the suit and dispose of it 


S. Anwar Ahmad — for Opposite Party. 

Order. —This application in revision is direct¬ 
ed against an order dismissing a suit to recover 
a sum of Rs. 500 due under a promissory note. 
The plaintiff in the suit is a well known zamin- 
dar in the Purnea district, and soon after the 
defendant entered appearance he put in a peti¬ 
tion stating that, if the plaintiff would come 
into Court and state on solemn affirmation that 
he had borrowed the money, the suit might 
forthwith be decreed with costs against him. 
The learned Munsif directed the plaintiff to 
appear. The plaintiff offered to give evidence 
on commission but declined to appear in Court 
on the ground that neither he nor his ancestors 
for several generations had done so, and that it 
would be damaging to his prestige. The learned 
Munsif eventually made an order dismissing the 
suit on the ground that the plaintiff had dis¬ 
obeyed his order requiring him to attend in 
person. It is quite clear that, in substance, if 
not on the face of it the application which the 
defendant made was an application under 8. 8, 
Oaths Act (x [10] of 1873). Now, the proviso to 
8. 9 of the Act prohibits a Court from compel¬ 
ling a party to attend personally in order to 
state whether or not he is prepared to take the 
oath which the other party to the suit calls on 
him to take; in other words, the action taken 
by the learned Munsif initially wa3 without 
jurisdiction and, it, therefore, I think necessarily 
follows that his order dismissing the suit was 
also an order without jurisdiction, or at all 
(events, that in making it he acted with material 
irregularity. Section 12, Oaths Act makes it 
dear that, while a Court may take into con¬ 
sideration the refusal of a party to make an 
oath or take a solemn affirmation it must after 
recording the reasons given by the party, pro- 
ceed with the trial of the suit. Mr. Anwar Ahmad 
referred to Sri Prabhu v. Dwarka Prasad , 

4 P. L. J. 152 : (A. I. R. (6) l9iy pat. 36) a deci¬ 
sion on which the Courts below also relied. It 
appears, however, that in that case, the defen¬ 
dant wished to examine one of the three plain- 
tiffs as a witness, and presumably having been 
examined.in-chief, this plaintiff would have been 
cross-examined by the pleader appearing on 
behalf of the other two plaintiffs. In the present 
case the defendant did not wish to examine the 
plaintiff as a witness. What he wished was that 
the plaintiff should be required to appear in 
Court to state whether or not he was prepared 
to make a certain statement on solemn affir- 
mation and if he was prepared, to make the 
statement. The application must, in my opinion, 
be allowed with costs. The order of the trial 
Court is set aside, and it is directed to proceed 


according to law. Hearing fee is assessed at two 
gold mohurs. 

D.H. Revision allowed . 

A. I. R. (37) 1950 Patna 181 [G. N. 40.] 

Imam and Jamuar JJ. 

Province of Bihar—Appellant v. Thakkan 
Manjhi — Respondent. 

Government Appeal No. 13 of 1949, Decided on 6th 
September 1949, against decision of let Addl. Sessions 
Judge, Monghyr, D/- 17th January 1949, 

Bihar Foodgrains Control Order (1947), S. 3 (b) — 
“Premises” does not include country-boat—Words 
and Phrases. 

The word ‘premises’ found in cl. (b) of S. 3, Bihar 
Foodgrains Control Order, 1947, cannot be read to 
inolude a country-boat : (1862) 1 Moore P. C. (N. S.) 73 
and (1852)1 E. & B. 120, Considered. [Para 4] 

Government Advocate — for Appellant. 

Chaiterpati K. Singh and Narsingh Prasad — 

for Respondent. 

Imam J. — This is an appeal by the Provin¬ 
cial Government against the acquittal of the 
respondent, who had been tried for an offence 
punishable under s. 7, Essential Supplies (Tem¬ 
porary Powers) Act, 1946, for contravention of- 
the provisions in cl. (b) of S. 3, Bihar Foodgrains 
Control Order, 1947. The respondent had been 
convicted by a Magistrate of the first class who 
had sentenced him to one year’s rigorous impri¬ 
sonment and had further directed that the 
entire 190 bags of rice seized from the two coun¬ 
try boats shall be forfeited to His Majesty under 
8 . 14, Bihar Foodgrains Control Order, 1947. The 
Additional Sessions Judge of Monghyr, however, 
set aside the conviction and acquitted the 
respondent. 

. [2] According to the prosecution, on 24th 
April 1947, two country-boats, each containing 
95 bags of rice, were seized at Sakarpura Ghat, 
by the Sub-Inspector of police station Bakhri. 
The respondent was in possession of one of the 
two boats. According to the statement of the 
Sub-Inspector in the first information report, he 
had come to learn from a spy that two boats 
fully loaded with rice bags had just arrived at 
Sakarpura Ghat from Nepal side and that the 
same would be carried to Bakhri Bazar to be 
stored in some golas that night. Accordingly, the 
Sub Inspector proceeded to Sakarpura Ghat to 
verify the information and to take necessary 
action. He actually found two boats loaded 
with 190 bags of rice at the Ghat. The respon¬ 
dent, who was one of the boatmen, reported that 
these boats were loaded with 190 bags of rice 
belonging to Bana Chand Marwari of Hanuman 
Nagar district Saptari Nepal, and that the bags 
of rice were to be carried to the gola of Bahoran 
Potedar of Bakhri. The Sub.Inspector posted 
constables to guard the boats and the bags of 
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rice were weighed. As the respondent failed to 
produce a permit or a licence for carrying these 
bags of rice, the Sub-Inspector charged him for 
having contravened the provisions of Ordinance 

XVIII [18] of 1946. 

[3] The Additional Sessions Judge in appeal 
does not appear to have given any findings as 
to whether the facts alleged by the prosecution 
had been proved, nor is there anything in the 
judgment of the Additional Sessions Judge to 
indicate that he differed with the trial Court 
on the facts which the prosecution purported to 
prove by the evidence adduced on their behalf. 
He a3auitted the respondent on a point of law, 
namely, that in keeping more than 20 maunds 
of grain on a boat, the provisions of cl. (b) of 
S. 3, Bihar Foodgrain3 Control Order, 1947, had 
not been contravened, as a boat could not be 
said to be included in the expression ‘‘premises”. 
He referred to the meaning of the word (premi¬ 
ses as to be found in Chambers’ Dictionary and 
held that it could not by any stretoh of imagi¬ 
nation be thought that the word ‘premises’ 
meant a country.boat. The Assistant Public 
Prosecutor had frankly conceded before him 
that a country-boat being not a premises, the 
appellant could not be thought to have contra- 
vened the provisions of 8. 3, cl. (b), Bihar 
Foodgrains Control Order, 1947. As to the order 
of forfeiture passed by the trial Court, the Addi¬ 
tional Sessions Judge found that the 190 bags of 
rice were in two boats, 95 in each boat, and ac¬ 
cording to the admission made by the prosecu¬ 
tion witnesses 1 and 2 in cross-examination one 
of these boats was in charge of one Muni Mallah, 
who was not proceeded against. In such circum¬ 
stances, the Magistrate could not pass orders of 
forfeiture of 95 bags of rice found in possession of 
Muni Mallah on a separate boat. Insetting aside 
the conviction, he also set aside the order of forfei¬ 
ture passed by the Court below against the respon¬ 
dent. 

[4] The principal question for decision is as 
to whether the word ‘premises’ found in cl. (b) 
of S. 3, Bihar Foodgrains Control Order, 1947, 
can be read to include a country-boat. The 
word ‘premises’ has not been defined in the 
Bihar Foodgrains Control Order, 1947, but the 
word ‘vessel’ ha3 been defined to include boats 
of every kind including mechanically propelled 
boats. In the Code of Criminal Procedure, the 
word ‘place’ has been defined in S. 4, sub-cl. (q) 
to include “also a house building, tent and 
vessel”. There is no definition of the word pre¬ 
mises’ in the Code of Criminal Procedure, a3 far 
as I can see. In the Penal Code also, there is no 
definition of the word 'premises’, but the word 
‘vessel’ has been stated in S. 48 of the Code, to 
denote anything made for the conveyance by 


water of human beings or of property. It will 
thus be seen that we can get no assistance from 
these statutory provisions as to the meaning of 
the word 'premises’. In the Indian General 
Clauses Act, there is no definition of the word 
‘premises’ but the word ‘vessel* has been stated 
to include “any ship or boat or any other des¬ 
cription of vessel used in navigation”, and the 
word ‘ship* has been stated to include “every 
description of vessel used in navigation not 
exclusively propelled by oars. In the Bihar and 
Orissa General Clauses Act, the words ‘vessel’ 
and ‘ship’ are described in the same way as in 
the Indian General Clauses Act. There is, how¬ 
ever, no definition of the word ‘premises’. It will, 
therefore, be noticed that in these various statu¬ 
tory provisions, including the Bihar Foodgrains 
Control Order, 1947, the word ‘vessel* has been 
stated to mean boats of all kinds. The word 
‘ship* has been a meaning in the aforesaid two 
General Clauses Acts to inolude “every descrip¬ 
tion of vessel used in navigation not exclusively 
propelled by oars.” The word “premises”, 
however, has not been mentioned in these vari¬ 
ous statutory provisions. Webster’s New Interna¬ 
tional Dictionary, 2nd Edition unabridged, states 
that with reference to law ‘premises’ means “the 
property conveyed in a deed, hence, in general, 
a piece of land or real estate; sometimes, especially 
in fire-insurance papers, a building or buil¬ 
dings on land; as, to lease premises; the premises 
insured. Sometimes loosely applied to personal 
property, as a vessel.” According to Stroud’s 
Judicial Dictionary 'premises' in popular lan¬ 
guage frequently means buildings. It also includes 
a pleasure garden occupied with a dwelling-house, 
qua rating for water supply. Stroud’s Dictionary, 
however, refers to the case of the Beacon Life t 
and Fire Assurance Co. v. James Gibb, ( 1862 ) 

16 E. R. 630 : (1 Moore P. C. N. 8. 73) show that 
the word ‘premises' in that case referred to a 
ship. An examination of that case shows that a 
fire insurance policy had been effected on a ship. 

It is unnecessary for me to go into the facts of 
that case, but it is clear that nothing else but a 
ship was insured by an instrument which was 
generally used in connection with life insurance. 
Lord Chelmsford in delivering the decision of 
the Judicial Committee observed : 

“Now, the word ‘p rem5sea ’» although in popular 
language it is applied to buildings, in legal language 
means, the subject or thing previously expressed; and 
the question here is, in what sense this word is used, 
which must be gathered from the contraot Itself, and 
not from any external evidence.” 

It will be seen from this observation of his Lord- 
ship that the popular meaning given to the word 
‘premises’ is with reference to buildings, but in 
legal language it meaos the subject or thing 
previously expressed and may in certain circum- 
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stances come to be construed to include a ship, 
depending in what sense the word was used in 
the contract itself. Strouds refers to another 
case The Queen V. Leith t (1852) 118 E. R. 382 : 
<1 E. & B. 120) for a wide use of the word ‘pre¬ 
mises’. An examination of the case, however, 
does not disclose that there was a definite deoi. 
sion by the Court that a pier or landing place 
consisting of floating barges, boarded over, and 
kept in their places by iron chain cibles, fastened 
to iron anchors sunk or imbedei in the bed of 
the river and connected by wooden bridges with 
eaoh other and with a platform resting upon an 
abutment attached and made fast to the wall of 
the said premises, was premises. The main deci¬ 
sion, however, was that it could undoubtedly be 
regarded as accessory to the land for rateable 
purposes. One of the learned Judges, Coleridge, 
J. observed, 

“The rate is substantially on a tenement made more 
valuable by the floating pier, which therefore is men¬ 
tioned in addition to the tenement.” 

Wightman J. observed, 

“Had the rate been laid on the barges only, as dis¬ 
tinct from the land, I should have paused before I 
affirmed it.” 

In my opinion, this oase in no sense decides that 
the word ‘premises’ includes a boat as distinct 
from a building or land. Such being the situa. 
tion, I think the ordinary meaning as under¬ 
stood in the English language must be given to 
the word ‘premises’. Normally, it would be a 
loose expression to U3e the word ‘premises’ in 
connection with a boat. There may, however, be 
circumstances such as in the case of the Beacon 
Life and Fire Assurance Company , ((1862) 15 
E. B. 630 : 1 Moore P. 0. N. S. 73) which may 
establish that a boat or a ship comes within the 
word ‘premises’. I can even imagine that house¬ 
boats, which are so well known in Kashmir, and 
barges in England used by many as residence, 
may in certain circumstances come to be in. 
eluded in the word ‘premises’. In the present 
case, however, the boat carried bags of rice from 
some place to Sakarpura Ghat to be unloaded 
there and then to be stored in the gola of some 
person. The boat was not used as a dwelling 
place, nor was it fixed to any land permanently. 
The Bihar Foodgrains Control Order, 1947, is a 
penal law and must be construed strictly. The 
enactment of the said law has restricted the 
ordinary rights of a citizen to possess foodgrains. 
It is to be further noticed that in 8. 9, Bibar 
Foodgrains Control Order, 1947, certain powers 
of inspection saaroh and seizure are given to 
certain officers, and one of them is : 

“lo enter, inspect or search any plaoea or premises, 
vehioles or vessels in which ho has reason to believe 
that any violation of the provisions of this Order or of 
the licencea issued under this Order is taking place.” 


As I read this legislation, obviously, in 8. 9 a 
clear distinction is made between the words 
‘premises* and 'vessel*. Since the Order itself 
designates the word 'vessel' to include all kinds 
of boats, the use of the expressions ‘places', ‘pre¬ 
mises', ‘vehicles’ or ‘vessels’ in 8. 9 would suggest 
that a dear distinction was being made between 
the words ‘premises' and ‘vessels’. It seems to 
me that there is nothing in the terms of the 
Bihar Foodgrains Control Order to justify giving 
the word ‘premises’ a special meaning other than 
the ordinary meaning given to it in the English 
language. 

[5] In the result, I am of opinion that the 
decision of the lower appellate Court was correct, 
and the acquittal of the respondent was justified. 
The appeal is accordingly dismissed. 

Jamuar J—I agree. 

R. G.D. Appeal dismissed. 

A. I. R. (37) 1950 Patna 183 [C. N. 41.] 

Narayan J. 

Khudu Mahto — Petitioner v. Bhim Mahto 
and others — Opposite Party. 

Civil Rovn. No. 380 of 1949, Deoided on 27th October 
1949, against order of Sub Judge, Purulia, D/* 14th 
May 1949. 

Civil P. C. (1903), Ss. 151, 152 — Final decree in 
partition suit on basis of commissioner’s report 
—Commissioner committing mistake in totalling 
areas of lands — Under S. 151, Court to correct 
mistake in decree — If mistake is not detected by 
Court it ought to correct it under S. 152 on appli¬ 
cation of plaintiff — Fact that decree has been 
executed is of no importance. 

Where the pleader-commissioner who3e report has 
been aocepted by the Court and on the basis of whose 
report the Anal decree in a suit for partition has been 
passed, has committed a mistake in totalling the areas 
of the lands, it is the duty of the Court to check the 
arithmetical calculation made by the Commissioner 
before passing the final decree on the basis of the com¬ 
missioner’s report, and if the Court passes a decree 
without noticing the mistake that has been committed 
by the commissioner, then the Court would ultimately 
be deemed to be responsible for the mistake which has 
cropped up in the deoree, and under S. 151 it must 
oorrect the mistake committed by it for the ends of 
justice or to prevent the abuse of the process of the 
Court. If the Court is Dot able to detect the mistake 
iteelf it should correct the mistake when the plaintiff 
points it out and applies for its correction. The faot 
that the deoree has been executed is of no importance 
so far as the question as to whether the amendment 
prayed for should be allowed or not is conoorned. The 
amendment ought to be allowed if it i3 fit to be allowed 
In view of the provisions of Ss. 151 and 152, it being 
another matter as to how the plaintiff will proceed so 
far as the execution is concerned after the amendment 
prayed for is made. [Para 2] 

Annotation : (’44-Com.) Civil P. C., 8. 151 N. 4, 6: 

S. 152, N. 2, N. 8 Pte. 3, 4. 

S. C. Majumdar — for Petitioner. 

Order. — This application is diro 3 ted against 
an order of the Subordinate Judge of Purulia, 


Patna Ramsarup Dab v 

dismissing an application for the amendment of 
a decree. The decree in question had been passed 
iu a suit for partition on the basis of the com- 
missioned report, and after the decree had been 
passed, possession was delivered to the parties 
on the basis of the commissioner’s report which 
bad been embodied in the decree. The plaintiff 
thereafter, filed an application under ss. 151 
and 152, Civil P. C., for the amendment of the 
decree, and it was pointed out that the pleader- 
commissioner whose report had been accepted 
by the Court and on the basis of whose report 
the final decree had been passed, bad committed 
a mistake in totalling the areas of the lands 
The learned Subordinate Judge rejected the 
prayer for amendment mainly on the ground 
that the decree had already been executed. 

[2] I am inclined to agree with Mr. Majumdar 
that merely because the decree stood executed 
the Court below ehoull not have rejected the 
prayer for amendment. Under Ss. 151 and 152. 
Civil P. C., very wide powers have been given 
to the Court. Section 151 fays down that nothing 
in this Code shall be deemed to limit or other¬ 
wise effect the inherent power of the Court to 
make such orders as may be necessary for the 
ends of justice or to prevent abuse of the process 
of the Court. It was the duty of the Court to 
check the arithmetical calculation made by the 
commis3ioner before passing the final decree on 
the basis of the commissioner’s report, and if 
the Court passed a decree without noticing the 
mistake that had been committed by the Com¬ 
missioner, then the Court would ultimately be 
deemed to be responsible for the mistake which 
has cropped up in the decree, and under S. 151, 
Civil P. C., it must correct the mistake com¬ 
mitted by it for the ends of justice or to prevent 
the abuse of the process of the Court. Section 152 
lays down that clerical or arithmetical mistakes 
in judgments, decrees or orders or errors arising 
therein from any accidental slip or omission 
may at any time be corrected by the Court 
either of its own motion on an application of 
any of the parties. If the learned Subordinate 
Judge was not able to detect the mistake 
himself, he should have corrected the mistake 
when the plaintiff pointed it out and applied 
for its correction. The fact that the decree has 
been executed is of no importance so far as the 
question as to whether the amendment prayed 
for should be allowed or not is concerned. The 
amendment ought to be allowed if it is fit to be 
allowed in view of the provisions of ss. 151 and 
152, Civil P. C., it being another matter as to 
how the plaintiff will proceed so far as the 
execution is concerned after the amendment 

prayed for is made. This application, therefore, 
'succeeds. 


Rameshwar Das j, & 

[3] The application is allowed and the Court 
below will correct the mistake which has been 
committed in totalling the areas. There is no 
appearance on behalf of the opposite party and 

there will be no order for the costs of this ap¬ 
plication. 

Revision allowed. 


A. I. R. (37) 1950 Patna 18* [G . N. 42.] 

SlNHA AND MAHABIR PRASAD JJ. 

Ramsarup Das and others — Defendants — 
Appellants v. Rameshwar Das, Plaintiff and 
others , Defendants—Respondents. 

A. F. 0. D. Nos. 171 and 332 of 1946, Decided Oft 
26tk September 1949, from decision of Addl. Sub- 
Jadge, Mo.nghyr, D/- 21st June 1946. 

(a) Civil P. C. (1908), O. 1, R. 10 — Necessary 
parties — Deity not necessary party to litigation in 
respect of debuttar property. 

Ordinarily, the deity is not a necessary party to a 
litigation in respect of debuttar property, as the shebait r 
for the time being, represents the interest of the deity t 
A I. R. (4) 1917 Cal. 441 and 32 Cal. 129, Bel. on. 

[Para 7J 

Annotation : ('44-Com.) Civil P. C., 0. 1, R. 10, 
N. 37. 

(b) Civil P. C. (1908), O. 22, Rr. 1 and 11—Plain¬ 
tiff suing to establish his personal right to office 
entitling him to possession of property — Death of 
plaintiff either during pendency of suit or during 
pendency of appeal — Suit will abate —Substituted' 
party can only prosecute cause of action as 
originally framed in suit. 

If a plaintiff is suing to establish bis right to a cer¬ 
tain property in his own rights and not by virtue of 
his office, certainly the cause of Rction for the suit 
will survive, and his legal representative can continue 
the suit on the death of the original plaintiff, either 
daring the pendency cf the suitor of the appeal. Bat, 
where the plaintiff’s suit is primarily to establish his 
personal right to an office which would entitle him to 
possession of the property, on his death, either during 
the pendency of the suit or during the pendency of the 
appeal, the right to sue would not survive, and the suit 
will, therefore, abate. The principle is well established 
that the substituted party can only prosecute the cause 
of action as originally framed in the suit, and, if it 
becomes necessary materially to alter the pleadings it 
becomes manifest that the original cause of action Is 
being substituted for another cause of action which 
could very well form the subject-matter of a separate 
suit. In such a case, therefore, it is a new suit whloh 
has to be tried. [Paras 11 & 12] 

A dispute amongst three cbelas as regards succession 
to the shebaitship was settled by an ekrarnama accord¬ 
ing to which the three cbelas were to succeed one after 
another as shebait and after them worthy bairagi of 
Brahmin descent was to be selected by the locality and 
the Sadhus of neighbourhood. It was also agreed that 
those three persons would not nominate their succes¬ 
sors. WheD the last of the aforesaid three chelae 
became shebait and applied for mutation his applica¬ 
tion was opposed by the defendant. The land registra¬ 
tion case ended in favour of the defendant who then 
dispossessed the former from the office of the shebait¬ 
ship. Plaintiff therefore brought a suit for declaration that 
according to the terms of the ekrarnama he was a abebait,. 
the defendant was a trespasser and for possession of. 
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property and mesne profits. The trial Court deoreed 
the suit holding the plaintiff as shebait and defendant 
in wrongful possession. During the pendency of appeal 
by the defendant the plaintiff died 'and his chela 
applied for substitution in his place : 

Held that the plaintiff’s right related to his personal 
rights as a shebait . The original plaintiff had based hiB 
cause of action on the ekrarnama which had enjoined 
upon the plaintiff not to nominate his successor. The 
person sought to be substituted in his place could 
succeed only by virtue of the appointment by election 
or selection according to the custom of the locality. If 
the Chela were to be substituted in place of the deceased 
a number of questions would arise for decision and 
plaint would have to be amended substantially giving 
rise to the defendant’s right of amendment of his 
pleadingB. Thus new issues would be raised necessita¬ 
ting a fresh trial which was not contemplated by the 
provisions of 0. 22. Thus on the death of the plaintiff 
the suit became infructuous and the chela cculd not be 
substituted in place of the deceased plaintiff : Case law 
discussed. [Paras 13 and 17] 

Annotation : (’46-Com.) Civil P. C., 0. 22, R. 1, N6 
Ft. 1; R. 3 N. 16, R. 11, N. 2, Pt. 1. 

(c) Civil P. C. (1908), O. 40, R. 1 — Court has no 
power to appoint receiver to hold charge of proper¬ 
ty alter litigation is over. 

The power conferred on the Court by 0. 40, R. 1 (a) to 
appoint a receiver refers only to the appointment of a 
receiver in respect of property in regard to which litiga¬ 
tion is pendiDg, that is to say, as long as the suit 
remains pending. The Court has no power to direct the 
appointment of a receiver, or the continuance of the 
receiver already appointed, to hold charge of the pro¬ 
perty after the litigation is determined : A. I. R. (7) 
1920 Pat. 501, Rel.on\ A. I. R. (32) 1945 All. 261 
(F. B ), Not foil. [Para 15] 

Annotation: (’44-Com.) Civil P. C , 0. 40, R. 1, 
N. 20, Pt. 4. 

P. R. Das, L. K.Jha, B. C. De, R. K. Verma , Prem 
Lall and Balbhadra Prasad Singh (in No. 171) and 
J. C. Sanyal (in No. 332) —for Appellants. 

Lalnarayan Sinha, J. C. Sanyal , Girish Nandan 
Saliay Sinha, J. P. Chaudhury, G. C. Banerji, Bax 
Prasasnath, A. N. Lai and Girja Nandan Prasad 
(in No. 171) and Q, G. Banerji (in No. 332) 

— for Respondents. 

Sinha J. — These two appeals by the defen. 
dants arise out offa single judgment and decree 
passed by the learned Additional Subordinate 
Judge of Mongbyr, dated 21st June 1946, in a 
suit for declaration of title and reoovery of pos. 
session of the properties as shebait of the deity, 
Shree Lakshmi Narayan Jee. First Appeal No. 
171 is on behalf of defendant 1 Ramsarup Das, 
and First Appeal No. 332 is on behalf of defen¬ 
dants 2 and 3. 

[ 2 ] The plaintiff alleged that there is an 
ancient Asthal in village Salauna in the Begu- 
earai sub division of Mongbyr District endowed 
with considerable properties. The institution 
was founded by Mahanth Masta Ram Bairagi 
Brabmachari Grihatyagi Yaisbnava Sadbu of 
Shree Sampradaya Sect, with the help and 
support of the Hindus of the locality. He also 
alleged that the Asthal was a public charitable 
and religious institution for the behoof of the 
Hindu community; that the Asthal has large 


income from gifts and offerings made by the 
public for religious and charitable purposes; that 
out of the income and offerings, the mahanths 
successively acquired properties, and thus made 
accretions to the endowment; that the Asthal 
had thus acquired considerable properties detailed 
in Sch. A to the plaint; and that Mahanth 
Lakshmi Das, the plaintiff’s guru, made consi¬ 
derable acquisitions for the public trust afore¬ 
said, and erected a stonebuilt temple on the site 
of the old dilapidated temple at a large cost, 
and, in Phagoon 1323 Fasli, formally endowed 
all the properties of the Asthal by mantra 
sankalpa to the deity, Shree Lakshmi Narayan 
Jee. The properties thus became debottar pro¬ 
perties after the endowment aforesaid. Mahanth 
Lakshmi Das aforesaid died in Magh 1326 Fasli, 
leaving him surviving three chelas , namely, 
Bishun Das, Bhagwat Das and Rameshwar Das. 
During the bhandara, that is to say, sradh 
ceremony, of Mananth Lakshmi Das, there arose 
a dispute amongst his chelas as regards succes¬ 
sion to the shebaitship. That dispute was settled, 
and the deed of settlement is the ekrarnama , 
dated 5th February 1919, the terms of which 
were that the three chelas aforesaid were to 
succeed one another as shebait, that is to say, 
Bishun Das was to come first, next to him wa9 
to be Bhagwat Das, and the plaintiff wag to 
come after him, and that, after the lapse of the 
life estate of those three persons a worthy 
bairagi of brahman descent would be selected by 
the gentlemen of the locality and the sadhus of 
the neighbourhood. It was also agreed as a result 
of the settlement that those three persons would 
not nominate their successors. Accordingly, 
Bishun Das became the first mahanth and 
shebait , and he was recorded in the'Collector’s 
records as shebait of the deity. Bishun Das died 
on 3rd March 1931, and, on his death, Bhagwat 
Da3 succeeded him as the mahanth and shebait 
according to the terms of the ekrarnama , and 
he also w’as recorded as shebait of the deity in 
the Collector’s registers. Bhagwat Das died on 
25th February 1935, and the plaintiff succeeded 
him as the. shebait of the deity. The plaintiff 
thus became the shebait and mahanth not only 
as a result of the ekrarnama but also according 
to the custom and usage of the Asthal and the 
agreement of the people of the locality and the 
mahanths of the neighbourhood. The plaintiff 
also alleged that, according to the custom pre- 
valent in the Asthal, the ablest chela is appointed 
shebait by the people of the locality and the 
sadhus and mahanths of the neighbouring 
mathas, irrespective of whether he was a senior 
or junior chela , in case the lftBt reigning mahanth 
died leaving more than one chela. The plaintiff 
made an application for mutation of bis name 
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in the Collector’s records in substitution of the 
name of last mahanth , Bhagwat Das; but he was 
opposed by defendant 1 who was set up by 
designing persons as the chela of the last 
mcihanth, Bhagwat Das. The land registration 
case ended in favour of defendant 1 , and, on the 
strength of the order of the Land Registration 
Courts, defendant 1 dispossessed the plaintiff from 
the office of the shebait on 15th December 1935. 
Defendants 2 and 3 were also impleaded, as 
some of the Asthal properties set out in Sch. B 
of the plaint stood recorded in their names. The 
plaintiff also sets out a number of litigations 
between the parties, which are not very material 
for the purposes of these appeals. The plaintiff 
prayed for the declaration that, according to the 
terms of the elcrarnama, dated 5th February 
1919, the plaintiff is the mahanth and shebait of 
the Salauna Asthal after the death of Mahanth 
Bhagwat Das; that defendant 1 bad no title to the 
office of shebait ; and that he was never ap¬ 
pointed mahanth and shebait of the aforesaid 
Asthal. It was also claimed that the possession 
of defendant 1 as shebait of the properties 
appertaining to the Asthal was that of a trespasser, 
and that the plaintiff be put in possession of 
the shebaitship by dispossessing the defendant, 
or any other persons found to be in possession 
of the Asthal properties. A decree for mesne 
profits from the date of the institution of the 
3uit until the date of delivery of possession was 
also prayed for. 

[3] The suit was contested by all the defen¬ 
dants. Defendant 1 filed a separate written 
statement, and defendants 2 and 3 their own. 
Except for the formal pleas in bar of the suit, 
the substantial contentions raised in the written 
statements were that the Asthal and its proper¬ 
ties were not of the nature of a public and 
charitable trust; that the properties of the Asthal 
were the personal properties of the mahanths ; 
and though it was admitted that Mahanth 
Lakshmi Das established a temple, and installed 
the deity Lakshmi Narayan Jee, it was denied 
that he dedicated all the movable and immov¬ 
able properties appertaining to the matha or the 
Asthal to the deity, or that the properties thus 
became debottar. Defendant 1 did not admit the 
genuineness or the validity of the ekrarnama 
dated 5th February 1919, and asserted that, even 
if the ekrarnama was duly executed, it could not 
bind the defendant. He denied that the plaintiff 
became entitled to the shebaitship, or that he 
became the mahanth and shebait by virtue of 
the ekrarnama, or as a result of the agreement 
of the people of the locality and the sadlius and 
Mahanths of the neighbouring institutions. It 
was also asserted that Mahanth Lakshmi Das 
had no legal right to declare any of the proper- 
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ties appertaining to the math to be fobottar; 
nor did he make any such declaration. This 
defendant claimed to be the legal suocessor to 
the mahanthship, and, in accordance with the 
customs and traditions of the Asthal, became 
the successor to Mahanth Bhagwat Das as hia 
chela , and the mahanths and gentry of the 
locality, on the death of Bhagwat Das, gave 
kanthi and chadar and tilak and pagri to him, 
He also denied the plaintiff’s statement that he 
was not a bairagi chela of Bhagwat Das. Defen¬ 
dants 2 and 3 denied that the properties in 
Sch. B were Asthal properties, and claimed 
those properties as their personal properties. 
They also denied that they were farzidars of 
the math in the matter of the purchase of the 
property at a revenue sale. 

[4] The parties adduced voluminous oral and 
documentary evidence in support of their res¬ 
pective cases. The learned Subordinate Judge, 
who heard this case in the first instance, has 
written a very careful and exhaustive judgment. 
He has decreed the suit, with costs against 
defendant 1 only, holding that the plaintiff is the 
mahanth and shebait of the deity after the 
death of Bhagwat Das in accordance with the 
terms of the ekrarnama , dated 5th February 
1919, and also in accordance with the custom 
of Salauna Asthal, and that the possession of 
defendant 1 over the Asthal and the properties 
was wrongful. He, therefore, decreed the suit 
for possession and for mesne profits to be 
determined subsequently. In the course of his 
very pains-taking judgment, the learned Sub¬ 
ordinate Judge came to the conclusion that the 
properties had been dedicated by Mahanth 
Lakshmi Das to the deity in the year 1323 Fasli 
since when they ceased to be the personal pro¬ 
perties of the mahanths , and became private 
trust or debottar properties that the ekrarnama 
was a valid and genuine transaction; that de¬ 
fendant 1 was not the chela of Mahant Bhagwat 
Das at the time when the ekrarnama was exe¬ 
cuted; that defendant 1 was a bairagi chela of 
Mahanth Bhagwat Das, and the plaintiff’s case 
that he was a grihasthi chela was not true; 
that the defendant had failed to prove the cus¬ 
tom alleged by him that the Salauna Asthal is 
governed by the special custom of primogeni¬ 
ture; that the Salauna Math was a maurusi 
Math; that the properties in question were not 
the personal properties of the Mahanth as was 
conceded at the time of argument on behalf of 
the defendant; and that the plaintiff, in spite of 
his best efforts to take possession of the Asthal 
properties, could not succeed in actually taking 
possession of those properties, and in ousting 
the defendant. He also found that only Item 
No. 1 of sch. B to the plaint was the property 
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of the deity. Hence, both sets of defendants have 
filed their respective appeals from the decision 
in so far as it affeotB their interests. 

[6] Daring the pendency of the appeals, the 
successful plaintiff took out execution of the de¬ 
cree for possession. The appellants objected to 
the delivery of possession being given, and this 
Court, by its order dated 2nd August 1946, direc¬ 
ted that neither party should be allowed to re¬ 
main in possession of the properties of the 
Asthal during the pendency of the appeals, and 
that a third-party receiver should be appointed 
to take charge of the properties and to look 
after the worship of the deity. Defendant 1 was 
appointed interim receiver, and was allowed to 
remain in the Asthal building but not as a she¬ 
bait . In the meantime, the plaintiff, Ramesh¬ 
war Das, died, and an application was filed on 
behalf of another person, calling himself Mahanth 
Parmeshwar Das as a chela of the deceased 
Rameshwar Das, for substitution in his place. 
The counsel for the appellants contended that 
the suit had abated as a result of the death of 
the sole plaintiff who had sued in his personal 
rights. That controversy was not determined 
by the Bench which, by its order dated 9th May 
1949, directed, with the consent of the parties, 
that, for the purposes of the hearing of the ap¬ 
peals, Parmeshwar Das might be substituted in 
place of the sole plaintiff.respondent without 
prejudice to the rights of either party to the 
litigation. 

[6] When these appeals were placed before us 
for hearing, Mr. Lakshmi Kant Jha on behalf 
of the appellant raised the contention that, on 
the death of the sole plaintiff-respondent, the 
suit itself abated, and that, therefore, the appeals 
need not be heard on merits, and should be de¬ 
creed, with the result that the suit should stand 
dismissed. This Court, as already indicated has 
placed the Asthal properties in charge of a re- 
ceiver, pending the decision of the appeals in this 
Court. If the appeals were to be allowed, and 
the Buit dismissed in limine , the result natur¬ 
ally would be that the defendant, who was ad¬ 
judged to be a trespasser, would be restored to 
the possession of the property. It was argued on 
behalf of the substituted respondent, Parme¬ 
shwar Das, that defendant 1 had claimed per. 
sonal title in the property which had been 
found to belong to the Astbal a3 debottar pro¬ 
perty. Hence, it was argued the defendant 
should not be placed in such a position, as a re¬ 
sult of the decision of this Court, that he should 
continue the trespass on the property to the 
great detriment of the deity on whose behalf the 
shebait holds the property. It was, therefore, 
pointed out that the deity should be added as a 
party to these appeals, and the appeals heard 


and disposed of in his presence. Without con¬ 
cluding the arguments, we directed that the 
deity should be represented by an independent 
person who should not be either a party to this 
litigation, or of the camp of either party. The 
Deputy Registrar of this Court was appointed 
next friend of the deity, Shree Lakshmi Narayan 
Jee, installed in the Astbal at Salauna. The 
Deputy Registrar has appeared through an 
advocate of this Court, and we have heard the 
arguments as regards the maintainability of the 
suit and the result of the appeals in presence of 
the Deputy Registrar representing the deity. It 
was urged on bshalf of the deity that defen¬ 
dant 1 was not a desirable person to represent 
the deity, inasmuch he wa3 claiming title to the 
properties adverse to the deity. Hence, on the 
analogy of a trustee laying a claim adverse to 
the trust, it was argued that defendant 1 should 
be removed from a position in which his interests 
are apparently in conflict with those of the deity. 

[7] Ordinarily, the deity is not a necessary 
party to a litigation in respect of debottar pro¬ 
perty, as the shebait, for the time being, repre¬ 
sents the interest of the deity — see in this 
connection the case of Dinbandhu v. Chami - 
raddi , a. I. r. ( 4 ) 1917 cal. 441 : (34 1 . c. 648), 
relying upon the decision of their Lordships of the 
Judicial Committee in the case of Jagadindra 
Nath Boy v. Ilemanta Kumari Debi , 32 Cal. 
129 : (31 1 . A. 203 (p. c.)). Another difficulty in 
this case i3 that this is not a suit to remove a 
shebait on the ground that he has been acting 
in a way prejudicial to the interest of the debot¬ 
tar estate. This was a suit by the plaintiff 
claiming to be the rightful shebait of the debot¬ 
tar estate as against defendant 1 who was claim¬ 
ing to be the rightful owner of the property as 
shebait and mahanth . It may be mentioned in 
this connection that, though defendant 1 claim- 
ed the properties in dispute as the personal pro¬ 
perties of the mahanth, and got an issue added 
namely, Issue No. 10 and a large volume of oral 
and documentary evidence was adduced on this 
question, the lawyer on behalf of defendant 1 in 
the Court below withdrew that plea, and un¬ 
equivocally stated that he was not claiming the 
property a3 the absolute personal property of 
the mahanth but as property belonging to the 
Asthal which wa3 of a debottar character. In 
this Court also, Mr. P. R. Das and Mr. Lakshmi 
Kauta Jha, who followed him, have unequivo¬ 
cally taken the same position. Hence, it cannot 
be said now that defendant 1 was asserting an 
interest in the property adverse to the debottar 
estate. The case must, therefore, be determined 
on grounds other than that urged on behalf of 
the deity that defendant 1 should be removed 
from his position, because he was claiming a title 
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adverse to that of the deity. Hence, it would 

appear that the deity is not a necessary party 
to this litigation. 


A. I, R 


[8] The. appellant insisted upon the prelimi- 
naiy question raised on his behalf, namely, that 
the suit had abated in the events which have 
happened. The argument is that the plaintiff 
tiled on the basis of th6 ehrarnama of the year 
1919, whereby each of the three chelas of Mahanth 
Laksbmi Das bad agreed to take the place of the 
last mahanth one after the other, and that, 
accepting the plaintiff’s reading of the ekrar- 
vama » neither cf those three maha?iths could 
appoint any successors. If that is so, the argu- 
ment proceeds, on the death of the plaintiff, the 
estate would go to the person selected or elected 
by the gentry of the locality and the sadhus 
and mahanths of the neighbouring institutions. 
But such a person, if so elected or selected, would 
not^come in as the legal representative of his 
predecessor, iu-office. In other words, the confcen. 
tion is that the plaintiff bad sued in bis personal 
right as the shebait of the deboltar estate. He 
is now dead, and, on his death, the suit, though 
it has resulted in a decree, cannot proceed. In 
this connection, reliance was placed on a deci- 
sion of a single Judge of the Calcutta High 
Court, sitting on the Original Side, in the case 
of Sham Chand Giri v. Bhayaram Pandey, 
22 Cal. 92. In that case the plaintiff had sued 
for a declaration that he had been selected to 
succeed as mahanth of the Tarke 3 hwar Shrine 
and for possession of the properties attached to 
the institution as also for an injunction to res¬ 
train the defendant from interferring or dealing 
with the properties of the Shrine. During the 
pendency of the suit, the plaintiff died, and an 
application was made for substitution in his 
place by one who claimed to be the successor- 
in-office to the deceased plaintiff. Pie also applied 
to amend the plaint to make the consequential 
changes in the pleadings. Sale, J. held that the 
right to sue did not survive to the applicant, 
and that, therefore, he could not be substituted 
in place of the deceased plaintiff. In the course 
of his judgment, his Lordship made the follow¬ 
ing pertinent observations : 

‘*No doubt if this had been a suit to protect the pro¬ 
perty of the idol as against a trespasser, then it would 
be difficult to meet the arguments addressed to me on 
the part of the present applicant; but that is not the 
character of the suit, and the real object of the appli¬ 
cant is to establish a rival claim to the office of viohant, 
which can only be done by a separate suit. I take it 
that whoever, is declared to he the mohant , the pro¬ 
perty which appertains to the shrine wouid follow that 
declaration. The suit is of a personal character inas¬ 
much as its object is to establish a right to a personal 
offioe, and for that reason it appears to me that the 

right to sue does not survive. The result is that this 
suit abates.” 


[9] This decision can be distinguished on the 
ground that that case had not proceeded to 
judgment, and there was no decree in existence 
in favour of the plaintiff, as in the present case. 
But the question is would that make a material 
ifference to the result ? Reliance was aleo plac¬ 
ed on the decision of a Division Bench of the- 
Lahore High Court in the case of Gulzar Shah . 
v. Sardar Ah Shah, 12 Lab. l : (a. I. b. (17) 
1930 Lab. 703). Their Lordships of the Lahore 
T.* ^ ou rt held that, where succession to the 
office of a gaddinashin and mutwalli of a reli¬ 
gious institution is not hereditary, but dependent 
on election, a person who claims to be the only 
disciple of the deceased appellant cannot be re¬ 
garded as his legal representative for the pur¬ 
pose of carrying on the appeal, inasmuch as the 
right to such an office is a personal one, and 
comes to an end, on the death of the person 
claiming it. This case can be distinguished on 
the ground that it was the unsuccessful plaintiff 
who figured as the appellant in the High Court , 
and who was dead. There was no decree in his 
favour, unlike the present case. Their Lordships 
followed the decision of the Calcutta High Court 
just referred to Sham Chand v. Bhayaram 
Pandey , 22 Cal. 92. 

[ 10 J Reliance was also placed on behalf of the 
appellant on the decision of the Court of Appeal 
in the case of Phillips v. Horn fray , (1883) 24 
ch. D. 439 :(52 L. j. ch. 833). In that case their 
Lordships pointed out generally the cases in 
which the right to sue survives. In the course of 
their long judgment, their Lordships have made 
the following observations : 

“The only cases in which, apart from questions of 
breach of contract, express or implied, a remedy for a 
wrongful act can be pursued against the estate of a 
deceased person who has done the act, appear to us tc 
be those in which property, or the proceeds or value of 
property, belonging to another, have been appropriated 
by the deceased person and added to his own estate or 
moneys. In such cases, whatever the original form of 
action, it is in substance brought to recover property, 
or its proceeds or value, and by amendment could be 
made such in form as well as in substance. In such 
cases the action, though arising out of a wrongful act, 
does not die with the person. The property or the pro¬ 
ceed- or value which, in the lifetime of the wrongdoer, 
could have beeD recovered from him, can be traced 
after his death to his assets, and recaptured by the 
rightful owner there. But it is not every wrongful act 
by which a wrongdoer indirectly benefits that falls 
under this head, if the benefit does not consist in the 
acquisition of property, or its proceeds or value.” 

The facts of that case w'ere entirely different 
and have no resemblance to those of the present. 

But their Lordships have considered the applica¬ 
tion of the common law rule of actio personalis- 
moritur cum persona. That was also a case in 
which a decree bad been passed; but that decree 
had not become final, as the enquiries directed 
by the Court in the first instance had yet to be 
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made, and one of the defendants died after the 
passing of the decree but before the enquiry had 
been completed. This case was cited bn behalf 
of the appellant to meet the respondent’s argu¬ 
ment that the rule would not apply to a case 
where the suit had resulted in a decree. This 
i ruling has been followed in the later case of 
Chapman v. Day , (1884) 49 L. T. 436. 

[ill In answer to these rulings relied upon 
on behalf of the appellant, Mr. Lalnarayan 
Sinha made reference to the decision of a Full 
Bench of the Allahabad High Court in the case 
of Muhammad Husain v. Khushalo, 9 ALL. 
131. In this case a suit had been instituted by a 
member of a joint Hindu family for recovery of 
what he called his share of ancestral family pro¬ 
perty which had been Eold in execution of a 
money decree for a debt contracted by the plain¬ 
tiff’s grandfather. The trial Court dismissed 
the suit, but, on appeal, the lower appellate 
Court decreed it in respect of the plaintiff’s in- 
, terest in the property. The defendants appealed 
to the High Court. Daring the pendency of the 
appeal in the High Court, the plaintiff died. 
The appellants got his widow substituted on the 
record in place of the deceased plaintiff-respon¬ 
dent. When the matter came before a Division 
Bench the appellants relied upon a previous de¬ 
cision of the Allahabad High Court in the case 
of Padarath Singh v. Raja Ram , 4 ALL. 235 : 
(1882 A. w. N. 29). As the Division Bench was 
doubtful of the correctness of the ruling relied 
upon on behalf of the appellant, they referred 
the oase for decision to a larger bench. The 
Full Bench, consisting of the Chief Justice and 
four other puisne Judges, agreed with the fol¬ 
lowing observations of the learned Chief Justice: 

“I have always understood the law to be that in 
those cases in which an aotion would abate upon the 
death of the plaintiff before judgment, the action would 
not abate if final judgment had been obtained before 
the death of the plaintiff, in which case the benefit of 
the judgment would go to his legal representative. 
Whether the deceased plaintiff’s representative can 
enforce the whole of the judgment in this case is a 
different matter : see Phillips v. Horn fray, (1883) 24 
Oh. D. 439 : (52 L. J. Ch. 833).” 

In my opinion, the answer to the question raised 
on behalf of the appellant depends upon the 
nature of the suit. If the plaintiff is suing to 
establish his right to a certain property in his 
own rights and not by virtue of his office, cer¬ 
tainly the cause of action for the suit will sur¬ 
vive, and his legal representative can continue 
the suit on the death of the original plaintiff, 
either during the pendency of the suit or of the 
appeal. But, where the plaintiff’s suit is pri¬ 
marily to establish his personal right to an 
office which would entitle him to possession of 
the property in question, on his death, either 
during the pendency of the suit or during the 


pendency of the appeal, the right to sue wouldi 
nob survive, and the suit will,-therefore, abate.] 
The case decided by the Full Bench of the 
Allahabad High Court, referred to above, related 
to a right of property not depending upon per¬ 
sonal office, though in the earlier decision of the 
Division Bench of the same Court in Padarath 
Singh v. Raja Ram, 4 ALL 236 : (1882 a.w.n. 
29), their Lordships of that Court went to the 
length of holding that the suit by a member of 
a joint family for establishing his right to a pro. 
perty of the joint family would abate on his 
death. This decision is hardly consistent with 
the Full Bench decision of the same Court in 
Muhammad Hussain v. Khushalo , 9 ALL. 131 , 
and its correctness may well be open to doubt. 
But it is not necessary to consider that question, 
as it does not directly arise in this case. 

[12] The principle is well established that 
the substituted party can only prosecute the 
cause of action as originally framed in the suit, 
and, if it becomes necessary materially to alter 
the pleadings it becomes manifest that the ori¬ 
ginal cause of action is being substituted for 
another cause of action which could very well 
form the subject-matter of a separate suit, In 
such a case, therefore, it is a new suit which has 
to be tried. The following observations of their 
Lordships of the Madras High Court in the case 
of Subbaraya Mudali v. Manilca Mudali, 19 
Mad, 315, are relevant to the question before us: 

“The general rule is that, as the representative of a 
deceased plaintiff can only prosecute the cause of action 
a3 originally framed, so the defendant oan raise no 
other defence against him than he could have raised 
against the deceased.” 

[13] Applying these principles to the case 
before us, it is to be noted that the original 
plaintiff had based his cause of action on the 
ekrarnama of 1919, which, as already observed, 
had enjoined upon the plaintiff not to nominate 
his successor. The person sought to be substi¬ 
tuted in hia place can succeed if at all, not by 
virtue of the fact that he is the chela of the 
deceased plaintiff but by virtue of the appoint¬ 
ment by election or selection according to the 
custom of the Asthal. Whether the plaintiff has 
been so elected or selected is not a question 
which has been raised and decided in the suit as 
originally framed. The original plaintiff suc¬ 
ceeded substantially on the ground that he was 
one of the three contracting parties to the docu¬ 
ment called the ekrarnama. All the three parties 
to the document now being dead, a number of 
questions now arise for decision; for example, 
whether the three contracting parties could 
validly have bound their successors against the 
established oustom of the Asthal; whether Par- 
meshwar Das (who seeks to be substituted in 
place of the original plaintiff) or defendant l 
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would,be the preferential successor-in.office to 
the last mahanth , or whether neither of them but 
some third party would be the rightful shebait 
in respect of the debottar property. All these 
are questions which have not been, and could not 
have been, determined in the suit as originally 
framed. If Parmeshwar Das were to be substi- 
LUteci in place of the deceased plaintiff respon¬ 
dent, toe plaint would have to be amended 
substantially, giving rise to the defendant’s 
right of amendment of his pleadings. Thus, 
new issues would be raised necessitating a fresh 
trial, which, in my opinion, is not contemplated 
by the provisions of O. 22 , Civil P. C. 

[ll] But it was contended by Mr. Lalnarayan 
Sinha on behalf of Parmeshwar Da 3 that, if the 
substitution is not made, the result would be 
that the property will have to go back from the 
hands of the receiver, who is at present manag¬ 
ing the same, to defendant 1 who has been ad¬ 
judged to be a mere trespasser. It i 3 not correct 
to describe defendant 1 a3 a mere trespasser. 
Pie has been adjudged by the Court below to be 
a trespasser, as his title by virtue of his being 
the chela of Bhagwat Das was found to be in¬ 
ferior to the plaintiff’s title on the basis of the 
ekrarnama of 1919. But if the plaintiff’s title is 
dead with him, defendant 1, having been the 
person in possession, from whom the receiver 
had taken over, will naturally get the property 
back, and hold it so long as he is not ejected by 
a person with a better title. Mr. Lalnarayan 
Sinha referred to the observations of their 
Lordships of the Judicial Committee of the Privy 
Council in the case of Subbaiya Pandaram v. 
Mnhamed Mustapha Maracayar, 50 I. A. 
295 : (A.I R. (10) 1923 P O. 175) in support of his 
contention that the decision of the Court below 
that the possession of defendant 1 was that of a 
trespasser will not be res judicata in any suit to 
be instituted hereafter by another person claim¬ 
ing the debottar properties ns the shebait; but 
certainly it would merely emphasize the fact that 
that, possession was adverse to the debottar estate. 

As indicated above, there is no danger of that in 
the present case, inasmuch as the defendant both 
in the Court below and in this Court has 
unequivocally abjured all claim to hold the pro¬ 
perty adversely to the debottar estate. 

[15] It was further contended by Mr. Lalna¬ 
rayan Sinha that, the receiver having already 
taken possession of the estate, he is holding it for 
the rightful owner of the property; and, as 
defendant 1 is not the rightful owner, if ths 
suit were to be dismissed, it would naturally mean 
that the receiver would make over the property 
to defendant 1. Hence, he suggested that the 
receiver should be directed to continue in posses¬ 
sion of the property until Parmeshwar Das, or 
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somebody else, had established his right to 
the shebaitship in preference to defendant 1 . 
But I am not aware of any procadure known to 
law in accordance with which this Court can ask 
the receiver to continue in possession indefinite¬ 
ly, or even for a specified period, in the expecta¬ 
tion that a decision might be given in favour of 
Parmeshwar, or in favour of another person, as 
preferential successor, in-office to the shebaitship. 
The suit giving rise to these appeals will have to 
be determined one way or the other, and the re¬ 
ceiver will naturally have to make over posses¬ 
sion of the property in accordance with that 
decision. But Mr. Lalnarayan Sinha relied upon 
the Full Bench ruling of the Allahabad High 
Court in the case of Muhammad Ali Khan v. 
Ahmad AliKhan , i.l.r. (1945) ALL 818 ; (a.I.B. 

(32) 1945 ALL 26l). In that case, Braund and 
Wali-ullah JJ. (Allsop J. dissenting) directed that 
the respondent should be appointed receiver and 
manager without security of tbe property of the 

waqf the receiver to be discharged if, within 
three months from the date of the order 
of the High Court, fresh proceedings for the 
removal of the mutwalti were not taken. 

In that case, their Lordships had agreed to 
allow the revisional application against the 
order of the District Judge removing a certain 
person from the position of a mutwalh and 
appointing another one in his place. Such a direc¬ 
tion was proposed to be made by Braund, J. 
under the provisions of o. 40, R . l, Civil P.C. Wali- 
ullah J. was inclined to accept that view, but, 
not being sure whether such an appointment 
could be made under O. 40, of the Code, sug¬ 
gested that the provisions of S. 161, Civil P. C> 
could he resorted to, in the alternative. Allsop 
J. pointed out. differing from his learned col¬ 
leagues, that there was no proceeding pending 
before any Court in which a receiver could be 
appointed. He therefore, took the view that the 
High Court could only set aside the orders of the 
District Judge, which were ultra vires, and leave 
the parties to their remedies at law. It is a title 
difficult to appreciate the reasonings of the 
majority of the Full Bench appointing a receiver 
in respect of the property which had Gtased to be 
the subject-matter of a litigation. But a Division 
Bench of this Court in the case of Chandreshwar 
Prasad Narain Singh v. Bishesliwar Pratap, 

5 Pat. L. J. 613 : (A. I, R. (7) 1920 Pat. 50l) has 
clearly held that the power conferred on the 
Court by o. 40, R. 1 (a), Civil P. C. to appoint 
a receiver refers only to the appointment of a 
receiver in respect of property in regard to which 
litigation is pending, that is to say, as long as the 
suit remains pending. In agreement with the 
view3 of this Court, it must be held that this 
Court has no power to direct the appointment of 
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a receiver, or the continuance of the receiver 
already appointed, to hold charge of the property 
after these appeals are determined one way or 
the other. 

[16] It was also urged by Mr. Lalnarayan 
Sinha that there is a decree for costs for a sub- 

* stantial sum of money against defendant 1 
in favour of the deceased plaintiff, and for 
ejectment of defendants 2 and 3 in respect of 
oertain property standing in their names. But, if 
I am right in holding that the plaintiff’s suit re¬ 
lated to his personal right as a shebait , that right 
is dead with the plaintiff. 

[17] For the reasons given above, it must be 
held that, on the death of the plaintiff, the suit 
has become infructuous, and that Parmeshwar 
Das oannot be substituted in place of the original 
plaintiff, now deceased. The appeals must, there- 
fore, be allowed, and the judgment and decree 
passed by the Court below discharged. It follows 
that the defendants appellants have to bear their 
own costs in this Court and in the Court below, 
even as the deceased plaintiff bore his own. 

Mahabir Prasad J.— I agree. 

D. H. Appeals allowed . 

A. I. R. (37) 1950 Patna 191 [C. N. 43.] 

Das J. 

Bibhuti Bhusan Modak and another — Appel¬ 
lants v. Girish Chandra Pal and others —Res¬ 
pondents* 

A. F. A. D. Noa. 203 and 664 of 1948, Decided on 9th 
November 1949, from decision of Sub-Judge, Dhanbad, 
D/- 26th January 1948. 

(a) Limitation Act (1908), Ss. 6 and 8 and Arts. 
142 and 144 — Adverse possession oi property belong¬ 
ing to minor —Combined effect of Ss. 6 and 8 — 
Limitation does not cease to run merely because 
rightful owner is minor—Limitation expiring after 
3 years from attainment of majority Suit for eject¬ 
ment by minor alter expiry of limitation - Proper 
Article applicable is Art. 142—No extension under 
combined effect of Ss 6 and 8. 

In actions in ejectment, the plaintiffs have to prove 
their subsisting title, that Is, possession within 12 years 
before they can succeed: A. I. R. (8) 1921 Pat. 287 
(F, B ), Foil. [Para 8] 

Where the guardian conveyed the minor’s property in 
her own right and not as guardian, the transferee’s 
possession is adverse to that of the rightful owner. 
Limitation does not cease to run from the date of his 
entering into possession merely because the rightful 
owner is a minor at the time when limitation start*. 

[Para 8] 

Where the period of 12 years expires after 3 years from 
the date on which the minor attained majority, the 
minor is not entitled to any extension of time under the 
combined effect of Ss. 6 and 8: A. I. R. (7) 1920 Mad. 
793, A. I. R. (9) 1922 Mad. 12 and A. I. R. (8) 1921 
Cal. 572, Rel. on. [Paras 8, 9] 

To the suit for ejectment the proper article applicable 
is Art. 142. [Para 9] 

Annotation: (’42-Corn.) Lim. Act, S. 6 N. 32; S. 8> 
N. 4; Arte. 142 and 144, N. 24. 


(b) Limitation Act (1908), Arts, 142 and 144— 
Tacking — Succession of wrong doers claiming 
through one another — They can tack to their 
periods of adverse possession. 

In computing the period of 12 years of adverse posses¬ 
sion, the defendant in the suit is entitled to tack to his 
adverse possession the adverse possession of the person 
through whom he claims. [Paras 9 & 10] 

Annotation; (’42-Com.) Lim. Act, Arts. 142 and 144, 

N. 92. 

Lala Atul Chandra —for Appellants. 

S. C. Mazumdar—ioz Respondents. 

Judgment. —These two appeals arise out 
of the same judgment and have been heard toge¬ 
ther. This judgment will govern both the appeals, 
though I propose, for the sake of convenience., 
to deal with them separately. 

[2] In Second Appeal No. 203, tbe plaintiffs 
are the appellants, and tbe land involved i 3 plot 
No. 1068. In Second Appeal No. 564, the defen¬ 
dants are the appellants; and tbe plot involved 
i3 1113. Tbe facts so far a3 they are relevant for 
the two appeals are the following; One Bhikbu 
Mandai was the recorded tenant of bolding no. 37 
of village Nirsa in which holding were included 
the two plots in question. Bhikhu died some four¬ 
teen years before the suits were instituted, leaving 
a minor son called Kalipada, and his widow! 
Jamuna Mandalani. During the minority of 
Kalipada, Jamuna sold the two plots along with 
some other land to one bhambhu Mahto by 
means of a sale-deed executed on 29th April 1932. 

On 16th April 1943, sometime after Kalipada had 
attained majority, Kalipada executed an agree- 
ment to sell the lands to the plaintiffs. The case 
of the plaintiffs was that a sum of fi 3 . 50 was 
paid at the time of the agreement, and the plain¬ 
tiffs were put in possession of the lands. Oq 13fch 
September 1943, Kalipada executed a sale-deed in 
favour of the plaintiffs, who then paid the balance 
of the consideration. The plaintiffs remained in 
possession, but after a proceeding under s 144-, 
Criminal P. C„ they were dispossessed in 1351 F. 
from one plot, and in 1362 F, from the other 
plot. The plaintiffs then brought the two suits V 
for a declaration of their title and recovery of 
possession. The defendants were different in the 
two suits. In suit No. 134 of 1945, out of which has 
arisen Second Appeal no. 203 of this Court, the 
defendant was Girish Chandra Pal. His case was 
that Jamuna Mandalani executed a sale-deed in 
1932 as guardian of Kalipada for legal necessity, 
and Shambhu came in possession as owner on the 
strength of that sale-deed. On 2 nd septemler 
1943, bharabhu and Kalipada jointly executed a 
sale deed in favour of Girish Chandra Pal in 
respect of plot No. 1068. The sale-deed was, there- 
fore, prior in time to the sale-deed in favour of 
the plaintiffs, though, it was registered on 14th 
September 1943. Girish Chandra Pal based his 
title on the said sale-deed of 2nd September 
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1913. He raised various other pleas eueh as 
limitation etc., and also pleaded that the agree- 
ment date] 16th April 19-13, was fraudulent, with- 
out consideration and antedated. The defendants 
in Suit No. 133, relied on another sale-deed, dated 
llth September 1943, executed by Shambhu 
Mahto in favour of Sumitra, on 9 of the defen¬ 
dants, in respect of plot no. 1113. This sale-deed 
was subsequent to the sale-deed in favour of the 
plaintiffs; and another distinguishing feature of 
this sale-deed from the sale-deed in favour of 
Girish Chandra Pal was that it was executed by 
bhambhu Mahto alone, and Kalipada was no 
party to -his sale-deed of llth September 1913. 

[3j The learned Munsif disbelieved the story 
of possession and dispossession which the plain¬ 
tiffs alleged. He found that Shambhu was in 
possession sinc9 the sale-deed in his favour in 
1932, either directly or through a mortgagee, and 
that the plaintiffs were never in possession. But 
the learned Munsif held that Shambhu acquired 
no title on the strength of the sale-deed executed 
by Jamuna Mandalaui in 1932. and therefore the 
delendants also acquired no title on the strength 
of their purchase from Shambhu. On the ques* 
tion of limitation the learned Munsif considered 
only Art. 144, Limifation Act, and held that as 
Jamuna sold the property as h9r own property 
and not as guardian of her minor son, the sale 
by her wa3 absolutely void, audit was not neces. 
sary for the minor Kalipada to set it aside within 
three years from the attainment of majority. On 
these findings, the learned Munsif held that the 
plaintiffs acquired good title by the sale in their 
favour by Kalipada on 13th September 1943, and 
he decreed the suits accordingly. 

[4J There were two appeals, and the learned 
Subordinate Judge who heard the appeals allow¬ 
ed the appeal of Girish Chandra Pal in respect 
of plot 1068 , but dismissed the other appeal. The 
learned Subordinate Judge accepted the finding 
of the learned Munsif on the question of posses¬ 
sion. He further held that the agreement in 
favour of the plaintiffs dated 16th April 1943 
was genuine, for consideration, and was not 
antedated. He found, however, that the sale deed 
in favour of Girish Chandra Pal was also genuine 
and f6r consideration; and inasmuch as Kalipada 
was a party to this sale-deed, it had priority over 
the sale-deed in favour of the plaintiffs which 
was executed subsequently. The learned Subordi¬ 
nate Judge held that Girish Chandra Pal was a 
subsequent purchaser for value without notice of 
the agreement or contract for sale, and was not, 
therefore, hit by that agreement. As to Shambhu's 
title on the strength of the sale-deed of 1932, exe¬ 
cuted by Jamuna Mandalani, the learned Subordi¬ 
nate Judge agreed with the learned Munsif that 
Shambhu acquired no title on the strength-of that 


sale-deed, and the defendants of suit no. 133, also 
acquired no title by the sale-deed which they 
obtained from Shambhu Mahto on 14 th Septem¬ 
ber 1943. Therefore, he agreed with the learned 
Munsif that the sale-deed executed by Kalipada 
in favour of the plaintiffs would prevail over the 
sale-deed executed by Shambhu in favour of the 
defendants of.suit No. 133. The question of limi- 
tation in the way in which it has been urged 
before me does not appear to have been con¬ 
sidered by the learned Subordinate Judge. 

[5] Having stated the facts which are common 
to botn the appeals, I now proceed to consider 
the two appeals separately. 

[6] S. A 203 of 1948. — Learned counsel 
for the appellants has contended that in view of 
the finding of the learned Subordinate Judge that 
the contract or agreement for sale dated 16 th 
April 1943, was valid, genuine, and not ante¬ 
dated, he should have treated the suit as a suit 
for specific performance of the contract. He fur¬ 
ther contended that the learned Subordinate 
Judge misdirected himself on the question of 
onus, inasmuch as it was for Girish Chandra 
Pal to prove that he wa9 a transferee for value 
who had paid the money in good faith and 
without notice of the original contract. My 
attention has been drawn to the plaint where an 
alternative prayer was made that the defendant 
be asked to executa a sale-deed in favour of the 
plaintiffs. The learned Munsif while dealing 
with this prayer stated that there was no occa¬ 
sion for entertainment of the alternative prayer, 
because (l) Girish Cnandra Pal had not acquired 
any valid title by means of the sale-deed in his 
favour executed on 2nd September 1943, and 
(2) the plaintiffs had acquired a valid title by 
means of the purchase from Kalipada Mandal 
on 13th September 1943. In my opinion, the 
difficulty of treating the suit as a suit for spe¬ 
cific performance of the contract or agreement 
for sale lies in the fact that on the appellants’ 
own case Kalipada Mandal had performed his 
part of the contract and executed a sale deed in 
favour of the appellants on 13fch September 1943. 
Not only that, but the case of the appellants was 
that they had come in possession and were dis¬ 
possessed sometime later. It was probably for 
this reason that Kalipada was not made a party 
to the action. Therefore, there i3 no occasion for 
specific performance, on the cas3 pleaded in the 
plaint. The case, as presented in the Court3 
below, was a straightforward case of a compe¬ 
tition between two sale deeds, the one in favour 

of the appellants, dated 13th September 1943, and 
the other in favour of Girish Chandra Pal, dated 
2nd September 1943. It was the case of the appel¬ 
lants that Girish Chandra Pal acquired no title 
by hi3 purchase inasmuch as Shambhu Mahto, 
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who had no title himself, could not confer any 
title on Girish Chandra Pal. In these circum¬ 
stances, I do not think that the suit can now be 
treated as a suit for specific performance. 

[7] Assuming, however, that the suit can be 
so treated, the learned Subordinate Judge has 
not based his decision on the abstract theory of 
onus only. Firstly, he has found, in agreement 
with the learned Munsif, that the appellants 
never came in possession: there was, therefore, 
no constructive notice on the ground of posses¬ 
sion. Secondly, he has found that there is no 
evidence at all to show that Girish Chandra Pal 
had notice of the contract for sale prior to, or at 
the time of, his purchase. Learned Counsel for 
the appellants has not been able to show to 
me that this finding of the learned Subordi¬ 
nate Judge is in any way incorrect. The learned 
Subordinate Judge has also found that the sale 
deed in favour of Girish Chandra Pal was 
genuine and for consideration. On these findings, 
Girish Chandra Pal is entitled, in my opinion, 
to the protection of s. 27 (b), Specific Relief Act, 
as he is a transferee for value who has paid his 

money in good faith and without notice of the 
original contract. 

[8] This finding, by itself, is sufficient to dis- 
pose of this appeal. There is, however, another 
aspect of the case bearing on the question of 
limitation which does not appear to have been 
considered by any of the Courts below. In both 
the suits the defendants raised the plea of limi¬ 
tation. The suits were actions in ejectment, and 
on the principle laid down in the Full Bench 
decision in Shiva Prasad Singh v. Ezra Singh, 

6 P. L. J. 478 : (A. I. R. (8) 1921 Pat. 237) the 
plaintiffs had to prove their subsisting title, 
that is, possession within twelve years before 
ithey could succeed. The concurrent finding of 
the Courts below is that Shambhu Mahto came 
in possession in 1932. He remained in possession 
till 1943 when he executed the two sale-deeds, 
one in favour of Girish Chandra Pal in respect 
of plot No. 1068, and the other in favour of 
bumitra in respect of plot No. 1113. Kalipada 
wa3 a minor at the time when the sale-deed in 
favour of Shambhu was executed by Jamuna 
Mandalani in 1932, and attained majority in 1939. 
it has been found that Jamuna Mandalani pur- 
ported to transfer the property to Shambhu in 
her own right, and not as guardian of her minor 
son. In other words, she transferred the property 
as an unauthorised person, and Shambhu’s pos- 
session was without any valid title; therefore, 
bhambhu s possession was adverse to that of the 
rightful owner. There are a number of decisions 
whioh have laid down that limitation does not 
oeaae to run merely because the rightful owner 
18 a minor at the time when limitation starts 
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The combined effect of ss. 6, 7 and 8, Limitation 
Act, has been put very clearly in Gajapati 
Narasimha Deo Garu v. Gajapati Krishna* 
chandra Deo Garu, a. I. R. ( 7 ) 1920 Mad. 793 : 
(62 I. 0 . 725). Their Lordships observed at p. 797 
of the Report : 

“The effect is that time run3 againet a minor ju3fc ag 
against a percOn sui juris , but in the case of a minor 
he will have three years more after the cessation of a* 
disability if the period of time allowed for the suit or 
application expired before he attained majority. In 
some cases it may be that the time would not aa pro¬ 
vided in the articles expire before a minor attains 
majority. Then he will have that time within which to 
institute the suit, that is, in no case he shall have leas 
than the time allowed by the articles but in certain cases 

he will have three years more after the cessation of the 
disability.” 

[9] The same view is expressed in Kalidindi 
Seetaramaraju v. Subbraju, a. I. r. ( 9 ) 1922 

Mad. 12 : (45 Mad. 361) and also in Laloo Kan. 
kar v. Jagat Chandra Saha, a. I. R. (8) 1921 
cal. 572. (62 I. c. 428). The Caloutta case related 
to an alienation by a Muhammadan mother who 
had no power as de facto guardian of her infant 
children to alienate or charge their immovable 
property, and it was observed that the infant, 
whose property was thus alienated, was entitled 
to institute a suit for recovery of possession 
within 12 years from the date of sale, or within 
three years from the attainment of majority, 
whichever might be the later date. In the case 
before me, Shambhu Mahto was in possession 

from 1932 to 1943, and in 1943 the persons who 
purchased from Shambhu Mahto came in posses, 
sion. If Art. 112 applies, as in my opinion it does, 
the suits were clearly barred by time, as the 
plaintiffs had failed to prove their subsisting 
title. Learned counsel for the plaintiff-appellants 
has contended that Art 144, Limitation Act, 
would apply, and has relied on a Single Judge 
decision of this Court in Kanchan Teli v. Moga 
Mahton, A. 1 . r. ( 21 ) 1934 pat 593 ; (152 1 o. 
906), where it was observed that the question of 
onu3 must be determined upon the allegation of 
the plaintiff and the defendant. That was a case 
where the defendant alleged that the plaintiff 
had never been in possession. In the case before 
me, the allegation of the defendant was that 
Kalipada ceased to have possession after the sale 
by his mother in favour of Shambhu Mahto 
I do not think that the plaintiffs-appellants 
are in a better position if Art 144 , Limitation 
Act is applied, bhambhu’s possession was un¬ 
doubtedly hostile to the rightful owner. Shambhu 
purchased the property from Jamuna: that 
purchase gave him no title, but he came in pos¬ 
session in open assertion of his hostile title. He 
continued in such possession till 194.9 and sold 
the lands in that year to the defendant The 
defendant is, in my opinion, entitled to tack the 
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poasession of Shambhu. Kalipada attained majo¬ 
rity in 1939. That is the finding of the Courts 
below. The suits were instituted in 1945. that is, 
more than 12 years after limitation had begun 
to run, and also beyond the period of three 
years of attaining majority by Kalipada. It has 
been contended before me that the possession of 
the mother who was the guardian of Kalipada 
was not and could not be adverse to Kalipada, 
it is further contended that the guardian cannot 
by a device give possession to somebody else 
and make it adverse to the minor. This, how¬ 
ever. is not a case where the guardian by a device 
gives possession to somebody else on behalf of 
the minor. This is a case where the mother pur¬ 
ports to sell in her own right, and the finding 
of the Courts below i3 that the purchase was 
genuine and for consideration. My attention has 
been drawn to a statement in the judgment of 
the learned Munsif that Shambhu was related 
to Kalipada’s father. Assuming that there was 
such a relation, the clear finding of the Courts 
below is that Shambhu came in possession 
asserting his own right to the property by the 
purchase from the mother. In such circum¬ 
stances, Shambhu’s possession was undoubtedly 
hostile to that of the rightful owner. Learned 
counsel for the plaintiffs-appellants has placed 
reliance on a decision of the Privy Council in 
Ghulam Mohammad v. Ghulam Husain % 
A. I. R. (19) 1932 p. c. 81 : (64 ALL. 93). That 
was, however, a case where the mother was in 
possession on behalf of the minors, and it was 
held that such possession of the mother was not 
adverse to the minors. It is not the mother’s 
possession which was adverse to the minors, but 
the possession of Shambhu, who asserted his own 
title to the lands. 

[id The question has also been mooted befors 
me if Kalipada’s joining in the sale-deed in 
favour of Girish Chandra Pal makes any differ¬ 
ence on the question of limitation. The sale-deed 
was executed in 1943 before Shambhu had per¬ 
fected his title by adverse possession of 12 years. 
The case of Girish Chandra Pal was that Kali¬ 
pada was made to join by way of abundant 
caution. I think there are two ways of looking 
at the matter. If Kalipada had sold the lands 
to Girish Chandra Pal and had good title to do 
so, Girish Chandra Pal should succeed on the 
strength of that sale deed. If, on the contrary, 
Shambhu alone conveyed the lauds to Girish 
Chandra Pal, and Kalipada joined merely by 
way of abundant caution, then Girish Chandra 
Pal is entitled to tack Shambhu’s possession to 
his own, and to say that the suit was barred by 
time. If Art. 142 applies, as I think it does, then 
there is no difficulty. The suit was clearly barred 
by time as the plaintiffs had failed to prove 


their subsisting title, namely, their possession, or 
the possession of their predecessor-in-interest, 
within 12 years of the suit. For these reasons, 
I would dismiss this appeal with costs. 

[ll] S, A, 564 of 1948, — This is an appeal 
by the defendants, and the principal question 
which has been urged before me is that of limita¬ 
tion. It has been contended by learned counsel 
for the appellants that the suit was barred by 
time, and the Courts below were wrong in hold¬ 
ing otherwise. I have discussed the question of 
limitation in connection with the other appeal, 
and I need not repeat what I have already said. 
Kalipada was no party to the sale-deed in favour 
of Sumitra in respect of plot No. 1113. There is, 
therefore, no such complication as in the other 
appeal. If Shambhu’s possession was adverse to 
that of Kalipada, the appellants of this appeal 
were clearly entitled to tack the possession of 
Shambhu to their own possession, as they were 
purchasers from Shambhu. Whether Art. 142 or 
Art. 144, Limitation Act applies, the suit was 
clearly barred by time as it was not brought 
within 12 years, nor within three years of the 
attainment of majority by Kalipada. This aspect 
of the question of limitation does not appear to 
have been considered by any of the Courts below. 
The learned Munsif considered the question of 
limitation from the point of view of Art. 44, 
Limitation Act only, and not from the point of 
view of Art. 142 or Art. 144 of the said Act. 

[12] For the reason given above, I hold that 
the suit was barred by time. This appeal is 
accordingly allowed, the decision of the Courts 
below is set aside, and the suit of the plaintiffs- 
respondents will now stand dismissed. The 
appellants will be entitled to their cost3 through¬ 
out. 

v.B.B. Order accordingly. 


A. I. R. (37) 1950 Patna 19$ [C . N. 44.] 
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Ram Khelawan and others — Appellants v. 
Lakshmi Prasad Singh and others — Res¬ 
pondents. 

A. F. A. D. No. 224 of 1947, Decided on 26tk Sep¬ 
tember 1949, from decision of Addl. Sub-Judge, 
Muzaffarpur, D/- 15th November 1946. 

(a) Hindu law — Inheritance — Mithila school 
— Mother inheriting property after son’s death — 
On her death property passes to son’s heirs an 
not to husband’s heirs. 


'he Mithila school of law as laid down in the 
ada Chintamoni does not differ in any way ( r ° m 
Mitakshara school of law, according to which if a 
her possesses for her life the property of her decease 
the property will go to the son’s heirs after her 

a and not to the husband’s heirs: A. I. R* (5) l y 
226, Bel. on; 3 W R 140 and 4 IK (8) 1921 P O 

Be/. C rara 8j 
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(b) Hindu law — Rules of interpretation — 
Mimansa sutras — Mimansa looks to words alone 
for their meaning — Mimansa system is identical 
with judicial principles of interpretation. 

The Mimansa always looks to the words and the 
words alone for their meaning and the Mimansa 
system is identical with the judicial principles of 
interpretation. The fundamental rule of interpretation 
which is applied in the case of statutes is to be 
applied even in interpreting these Sutras, and just as 
a statute is to be expounded “according to the intent 
of them that made it” the Sutras have also to be 
expounded in a like manner. [Para 7] 

(c) Interpretation of Statutes — Words precise 
and unambiguous—Nothing further is necessary 
to expound them — Construction is to be made of 
all parts together. 

If the words are precise and unambiguous and 
declare the intention of the writer, nothing further is 
necessary to expound those words in their natural and 
ordinary sense. It is also a cardinal principle of inter¬ 
pretation that construction is to be made of all the 
parts together and not of one part only by itself, and 
the true meaning of a passage is to be found not 
merely in the words of that passage but in comparing 
it with the passage preceding it and the passage follow¬ 
ing it asserting at the same time what were the 
circumstances with reference to which the words were 
used and what was the object appearing from those 
circumstances. [Para 7] 

Z/. K. Jha and Prem Lall — for Appellants. 

B. N. Rat, Bhagirathi Eai and Krishna Ballabh 
Narayan Singh — for Respondents. 

Narayan J. — This is an appeal by the de¬ 
fendants arising out of a suit in which a decla¬ 
ratory decree was sought. A lady named Mt. 
Chandrajote Kuer, w r ho was impleaded as defen¬ 
dant third-party in this action, succeeded to the 
estate of her son Harish Chandra as a limited 
owner after his death, and on 24-5-1941 she exe¬ 
cuted a mokarrari patta in favour of defen. 
dants second party, who are the appellants 
before us, with regard to certain bakasht lauds 
described in Sch. 1 of the plaint. The plaintiffs 
as the reversionary heirs of Harish Chandra 
instituted this present suit for a declaration that 
the patta had been executed without any legal 
necessity and was not binding on the reversion, 

[ 2 ] The defendants second-party resisted the 
plaintiffs’ claim on the ground that the patta 
had been executed for legal necessity, and they 
further pleaded that the plaintiffs had no right 
to question the patta as they were not the next 
reversioners. According to the allegation of these 
defendants the last male owner was Urvija 
Singh, the husband of Chandrajote Kuer, and 
he has left a sister’s sen named Ram Padarath, 
who would be entitled to inherit his properties 
after the death of the lady. The defendants 
further contended that according to the Mithila 
School of law, which governs the parties, even 
if Urvija had a son Harish Chandra, Chandra- 
jote Kuer would succeed to the estate not as the 
mother of Harish Chandra but as the widow of 
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Urvija, and, as such, the estate will go to the 
heir of Urvija after the death of the lady. 

[3] Both the Courts below have negatived the 
contention of the appellants that the last male 
owner was Urvija Singh, and they have accept¬ 
ed the case of the plaintiffs that Harish Chandra, 
the son of Urvija, who died in 1919 while he was 
still a minor, wa3 the last male owner. The 
Courts below were of the opinion that the 
Mithila school of law does not differ from 
the Mitakshara School of law, which lays 
down that when a woman succeeds to the 
estate of her son as a limited owner the estate 
passes on her death to her son’s heirs. The Court 
of first instance, however, held that the aliena¬ 
tion was for legal necessity and hence binding 
on the reversion. The lower appellate Court 
disagreed with this finding of the Court of first 
instance and held that the settlement by virtue 
of the patta was not for legal necessity and 
that “the transaction was not fair and had not 
been entered into by the Musammat, who is a 
pardanashin lady, under any independent ad¬ 
vice.” The lower appellate Court, therefore 
decreed the plaintiffs’ claim. 

[4] The learned Advocate-General, who ap. 
peared for the appellants before us, did not 
question the finding of the lower appellate Court 
that the patta was a document binding on the 
reversion. But he has strenuously argued that 
according to the Mithila School of law if a 
woman gets her husband’s estate by inheritance 
aaer the death of her son, such estate passes on 
her death to her husband’s heirs and not to 
those of her son. The authority, which the lear- 
ned Advccate-General cites, is a text of Katya- 
yana as interpreted in the Vivada Cbintamani 
of \ achaspati Mishra. The learned Advocate- 
General is himself a Maithil Brahmin and a 
distinguished Sanskrit scholar, and his opinion 
on questions of Hindu law is entitled to great 
respect and weight. But, in this case, he has 
rested his entire contention on a single sentence 
in Vivada Chintamani, and therefore, the only 
question, which we have to decide, is whe¬ 
ther that sentence carries the meaning which 
is being given to it by the appellants. Their 
Lordships of the Judicial Committee observed 
in bourendra Mohan Sinha v. Hari Prasad 

6 Pat. 135 : (A. I. R. ( 12 ) 1925 p. c. 260) that 
the Jaw ° f the Mithila School is the law of"the 
Mitakshara except in a few matters in respect of 
wh.ch the law of the Mithila School has depar¬ 
ted from the law of the Mitakshara, and the 
qiieation, therefore, arises whether in the Mithila 

19 an y departure from the law of 
the Mitakshara as to the right of a woman to 

remam in possession of her husband’s estate or 

her son s estate as a limited owner. A somewhat 
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startling proposition Las been propounded in 
this case and it is this that in Mithila whenever 
a woman inherits her husband’s immovable 
property not directly from him but mediately 

through her son, who had inherited it from his 

father, the property would go to her husband’s 
heir and not to her son’s heir after her death. 
This, in the opinion of the learned Advocate. 
General, is the view of Vachaspati Mishra as 
expressed in Vivada-Chintamani. Of course, 
Vivada Chintamani has always been regarded 
as paramount authority in the Mithila School of 
Hindu iaw, and if this sort of interpretation 
has been put by Vachaspati Mishra on the text 
of Katyayana we cannot go beyond it, and it 
would be conclusive of the point raised before 
us. The whole question, therefore, is whether 
Katyayana s text has been so interpreted by 
Vachaspati Mishra in Vivada-Chintamani. The 
sentence in Vivada-Chintamani on the basis of 
which it is contended that the text of Katyayana 

has been so interpreted by Vachaspati Mishra 
runs as follows: 

VT TVSHr Hfevcfsfq vrrdt i 

In some copies of the original Sanskrit Vivada- 

Chintamani there is the word “ qoj: ” before 

the word but the meaning will be the 

same whether there be this word or that, be¬ 
cause the other words suggest this word by impli¬ 
cation. Mr. Golapchandra Sarkar, Sastri, is 
right when he says that 

“The meaning is the same whether there be that 
word or not; since the other words suggest the word by 
necessary implication even if that word be omitted.’* 


imi Prasad (Narayan JJ A. I. R, 

on his death ; or subjeot of the wife’s proprietary right, 
by his permission, during his life. K 

As regards the first, it is said (by Katyayana), 

I he husband s daya, the wife may use according to 
her pleasure, when the husband is dead 

This however refers to property other than immove¬ 
able. 

But as regardg immoveable property it is said (by 
Katyayana), Shall enjoy until her death, being mode¬ 
rate : afterwars, the heirs shall take.’ ‘Being moderate’, 

means, not expending too much : the word ‘sonless* is 

an adjective indicative of the ciroumstanoes under 

which her right (of Inheritance to her husband’s estate) 
acorues. 

As regards the second, however, it is said (by Katya¬ 
yana),— But when he is living, she shall preserve it’, 
the meaning of which is, when the husband is alive, 
she shall preserve his property. 

The meaning of ‘otherwise &o.’ Is, that in case there 
be no property left by the husband, the widow shall pass 
her time in her husband's family only. 

Thus even when the deceased husband’s property 
devolves on the wife, she has no independence in mak- 
i°g gift and like alienations by reason of the similarity 
of expectancy (to know the nature of the wife’s right in 
property inherited by her from her husband); other¬ 
wise the expeotanoy (to know) what kind of interest 
she has therein would but remain unsatisfied. Hence 
also the inconsistency of the recital of this text in the 
Chapter on Saudayika Stridhana, with its application 
(to property inherited from the husband) is removed. 
Because the force of expeotanoy is stronger than that 
of the oontext. Just as in immovable property given by 
the husband, a woman has no right to make gift and 
the like, by reason of this text, so also in husband’s im¬ 
movable property inherited by the wife. The same is 
the opinion of the Prakasa and the Ratnakura. So also 
in (husband’s) immovable property, inherited by the 
wife through the son, for herein also there is expeotanoy, 
and there is no direct text (to the contrary). (The words 
within parenthesis are not in the original;. 

[6) I can say with respect to the learned 
author that nobody can find fault with this 


What is important for our purpose is that 
Golapchandra Sarkar, Sastri, is definite in his 
opinion that the legal consequence which follows 
from the interpretation 

“put by the Mithila commentators on the above text 
of Katyayana, is that, when a woman gets her hus¬ 
band’s estate by inheritance from her son, suoh an 
estate passes on her death to her husband’s heirs and 
not to those of her son’’. 

The translation, which he has made of the text 
of Katyayana, runs as follows. 

“The husband’s daya (heritage or gift) the wife may 
use according to her pleasure, when the husband is 
dead : but when be is living, she shall preserve it ; 
otherwise shall pass her time in his family.’’ 

“A sonlesa (wife) preserving unsullied the bed of her 
lord, and abiding by her venerable protector, shall enjoy 
(the husband’s property) until her death, being mode¬ 
rate : afterwards the heirs shall take.’* 

[5] While this is his translation of the origi¬ 
nal text of Katyayana, his translation of the 
commentary of Vachaspathi Mishra on.this text 
runs as follows: 

“The husband’s daya is husband’s property : that 
again is (two fold) either subjeot of the wife’s proprie¬ 
tary right, by reason of the default of any other taker, 


translation of his, and that the literal translation 

of TT STgKr will be "so also 

in husband’s immovable property inherited by 
the wife through the son.” But what I am not 
able to understand is how the learned author 
interpreted this clause to mean that when the 
wife inherits not directly from the husband but 
immediately through her son, who after inherit¬ 
ing his father's property had died leaving his 
mother as his heir, the property would on the 
death of the wife go to her husband’s heir and 
not to her son's heir. In Edn, 8 of Golapchan¬ 
dra Sarkar Sastri’s Hindu Law edited by Mr. 
Riahindra Nath Sarkar, an advocate of the 
Calcutta High Court, there is an observation 
that according to the correct doctrine of the 
Mithila School, if the immovable property was 
the son’s self-acquired property the same was to 
descend to the mother’s heirs, and if the same 
was inherited from the father, then it was to 
descend to the son’s heirs. This is hardly consis¬ 
tent with the interpretation whioh Mr. Golap¬ 
chandra Sarkar, Sastri, has placed on the 
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Sanskrit text ^ 

When the attention of the learned Advocate 
General was drawn to this passage in Mr. Golap- 
ohandra Sarkar Sastri’s Hindu Law as edited 
by Mr. Sarkar, the learned Advocate.General 
observed that for this interpretation, Mr. Golap- 
chandra Sarkar Sastri, who died long ago, could 
not be responsible. Apart from the inconsistency 
poin ted out above, the sentence, ^4 

^TT3T does not at all seem to carry 
the meaning which has been given to it by Mr. 
Golapohandra Sarkar Sastri. We cannot over¬ 
look the circumstance that the original text of 
Katyayana only restricts the wife’s rights of 
disposing of the property, which she has got 
from her husband either by gift or inheritance. 
The word daya as used in the first Sloka 
means only gift,*’ but even if it was intended 
to mean "heritage,” the intention of the text 
appears to be only to restrict the widow’s right 
to dispose of the property, which she has got 
from her husband. The commentary of Vachas- 
pati Mishra is certainly binding on us, but for 
interpreting this commentary and for under¬ 
standing its real sense, we would be justified in 
looking to the original text of Katyayana. The 
highly learned commentator could not introduce 
irrelevant matters in his commentary, and if the 
first sloka refers to movable property and the 
second sloka refers to immovable property, as 
Mr. Golapchandra Sarkar Sastri, seems to think, 
the only proper interpretation of the second 
sloka would be that it restricts the right of the 
wife to enjoy the husband’s property and does 
not go further. Not only the elokas of Katya, 
yana but also the commentary of Vacbaspati 
Mishra on these slokas deal only with the right 
of the wife to dispose of her husband’s property, 
and the particular sentence in the commentary 
relied upon by the learned Advocate.General has 
been translated by Mr. Golapchandra Sarkar 
Sastri, as follows: 

“So also in (husband’s) immoveable property in¬ 
herited by the wife through the eon, for herein ’also 

contrary) e * PeCtaDCy> aD(i there * S D ° direct text ( to tlle 

This sentence comes after the following two 
sentences : 

(1) Just as in i/nmoveable property given by the 
husband, a woman has no right to make gift and the 
like by reason of this text, eo also in husband’s immo¬ 
veable property inherited by the wife. 

Ratnakara ” &mG * ^ ° pinion of the Pr aka 6 a and the 

[7] Can it be urged with any show of reason 
that while the first sentence says that “just as a 
woman has no right to make gift out of the im¬ 
movable property given to her by her husband 
or inherited by her from him,” and the second 
sentence says that "this is the opinion of Pra- 


kasa and Ratnakara,” the third sentence would 
refer to the question of succession and would 
lay down with regard to property inherited by 
the wife through the son the succession will be 
traced from the husband and not from the son. 
It is important to note that the’word 
which means "eo” is the connecting link and the 
use of this word to my mind unmistakably goes 
to indicate that what the commentator meant 
was this that the same restriction will apply in 
the case of immovable property inherited by the 
wife through the son, or, in other words, that 
the position of the wife so far as the power to 
alienate property is concerned would be no better 
with regard to the property inherited by her 
through her son. If we bring in matters of 
devolution in this text that in view of the con. 
text would be wholly irrelevant and we would 
not be justified in reading more into the text 
or the commentary of Vachaspati Mishra than 
what it actually contains. The principle of "ex¬ 
pectancy” is very much stressed in this text of 
the commentator and this principle would stand 
violated if we interpret the last sentence in the 


iu iuc manner in wnicn Mr. vjrOiap- 

chandra Sarkar Sastri, has interpreted it. We 
cannot presume that the great commentator 
digressed and became irrelevant and we would 
be doing violence to the principle of "expec¬ 
tancy if we adopt the interpretation which has 
been placed by Mr. Golapchandra Sarkar 
Sastri on the last sentence of the commentary. 
Anybody who is acquainted with the history of 
the fortunes of Hindu law would at once agree 
that the duty of interpreting the Hindu law 
was always in the hands of Brahmins who were 
fully conversant with that law and those learn¬ 
ed Brahmins in order that their decisions might 
carry weight were bound to follow fixed priciples 
of interpretation deriving those principles from 
the highest authority on the subject, the Mimansa 
outras. The Mimansa always looks to the words 
and the words alone for their meaning and the) 
Mimansa system is identical with the judicial 
principles of interpretation. The fundamental 
rule of interpretation which we apply in the case 
of Statutes is to be applied even in interpreting 
these Sutras, and just as a Statute is to be ex- 
pounded "according to the intent of them that 
made it” the Sutras have also to be expounded 
in a like manner. If the words are precise and 
unambiguous and declare the intention of the 
writer, nothing further is necessary to expound 
those words in their natural and ordinary sense. 

It is also a cardinal principle of interpretation 
that construction is to be made of all the parts 
together and not of one part only by itself, and 
the true meaning of a passage is to be found 
not merely in the words of that passage but in 
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comparing it with the passage preceding it and 
the passage following it asserting at the same 
time what were the circumstances with reference 
to which the words were used and what was the 
objeco appearing from those circumstances. 

Judged by this standard, there is no room for 
the view 7 that while the commentator was writ- 
iBg about the power of alienation of a Hindu 
widow, he all of a sudden came to discuss the 
question of succession and laid down that 
when a widow inherits property through a son, 
succession in the male line will be traced from 
the husband and not from the son who was the 
last male owner. Except Mr. Golapchandra 
oarkar, Sasfcri, all others, who have written 
treatises on Hindu law including that distingui. 
shed jurist Sir Dinshaw Mulla, have been of the 
view that there is no difference between the 
Mithila School of Hindu law and the Mitak- 
shara School of Hindu law so far as succession 
of reversioners after the death of a limited 
owner is concerned. Sir Comer Patheram, one of 
the distinguished Chief Justices of Bengal, after 
his retirement from India wrote a series of 
articles in the Law Quarterly Review, and in 
his very first article he says that out of the four 
writers who attempted to define Hindu law 7 , 
namely, Gurudas Banerji J. of the Calcutta 
High Court, the late Dr. Trailakya Nath Mitra, 

Pandit Jogendra Nath Bhattacharji and Mr. 

Golapchandra Sarkar, Gurudas Banerji J’s. 
authority i3 perhaps the highest, and he quoted 
Sir Gurudas Banerji’s observation that the 
peculiar construction of the machinery for the 
administration of justice in former times also 
helped to make the Hindu law a law of cons¬ 
cience and right feeling, free from the interfe¬ 
rence of temporal power, and that the Hindu 
law is a body of rule intimately mixed up with 
religion. The commentators were certainly all 
men of conscience and right feeling, and they 
could not be arbitrary or whimsical in matters 
of interpretation. A distinguished scholar of the 
recent times, Dr. Sir Ganganath Jha, Kt. M. A. 

D. Litt; LL. D. Vidyasagara, Mahamahopadh- 
yaya, has translated the Vivada Chintamani of 
Vachaspati Miehra, and his translation does not 
at all support the view which Mr. Golapchandra 
Sarkar, Sa3tri, has taken. The translation made 
by Dr. Sir Ganganath Jha run3 as follows: 

“Thus, then, in regard to the immoveable property 
of her husband, even when it has become transferred to 
the wife, she doe3 not have the right to give away or 
otherwise dispose of that property; that this 13 also 
meant by the texts follows from the fact that informa¬ 
tion on this point is wanted just as much as on those 
expressly stated. If this were not meant then the need 
of information in regard to the laws on this point 
would remain unfulfilled. 

This same argument also disposes of the objection 
that has been raised regarding the incompatibility of 
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these texts being introduced in the context dealing with 
the baudayika property: because the ‘need of informa¬ 
tion is always more potent than mere ‘Context.* The 
fact of the matter is that-just as, in accordance with 
these texts, women have no right to give away or other¬ 
wise dispose of the immoveable property given to them 
Dy their husbands, so also they have no right to sell or 
give away the husband’s immoveable property that has 
come into her possession (on his death). 

buch is the opinion of the Prakasha and the 
Liatnakara also. 

* aw a PPkes also to the case where her 
husband a property devolved upon the woman, through 

< . ot .k 0r heirs of her husband; beoause here 
ai.o the said information is needed and it has no where 
een asserted that the said law applies only in those 
cases where the property has come to the woman 
directly from her husband.” 

I have noted all the titles which had been con¬ 
ferred on Dr. Ganganath Jha with a view to 
show his position in life and the recognition 
which he had received as a scholar. He was a 
Maithil Brahmin, who died only recently, and 
there is no reason for thinking that the transla¬ 
tion which he has made is incorrect or not fit 
to be acted upon. He also attributes the same 
meaning to the passage 

^ gsfgRT writ l 

which with reference to the context will be the 
only proper meaning. His translation is clear 
enough to indicate that what Vachaspati Mishra 
meant was that the same law which applies in 
the case of a woman so far as her right to sell 
or give away her husband’s immovable property 
is concerned, will apply to the case where her 
husband’s property has devolved upon the 
woman through the son or other heirs of her 
husband. 

[8] The question which has arisen before us 
arose in a case Tor tan Bai v. Ballabhji Ojha t 
48 I. C. 956 : (A. I. R. (5) 1918 Nag. 226) of the 
Nagpur Judicial Commissioner’s Court, and in 
that ca3e it was held that Mr.. Golapchandra 
Sarkar, Sastri’s reasoning was fallacious and 
that all that appears from Vivada Chintamani is 
that just as in respect of property inherited 
from the husband the widow has no power of 
alienation, so also in respect of property which 
she has inherited from the son, the son having 
inherited it from the father she has no power of 
alienation. Their Lordships further observed as 
follows: 

“In our opinion, the Vivada Chintamani waa not 
referring to the devolution of the property after the 
woman’s death, but to the restriction of the woman’s 
power of alienation, and the learned author appears to 
us to read more into the Vivada Chintamani than is to 
be found there. He is himself adopting the principle of 
‘expectancy’ so learnedly expounded by him.” 

With this view I find myself in respectful 

agreement. In Panchanund Ojhab v. Lalshan 

Misser , 3 W. R. 140, the question raised was 
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whether landed estate whioh in default of other a reference to succession, I do not think it will 


intervening heirB, has been inherited by a mother 
from her son, descends on the mother’s death 
to her heirs or whether it descends to the 
heir of the son from whom the mother in¬ 
herited it. In other words, the question raised 
was whether the property would become the 
Stridhan of the lady and would descend to her 
heirs on her death or whether it would go to the 
heirs of her son who was the last male owner. It 
was never argued and never contemplated that 
after the death of the lady the property would go 
not to the heirs of the eon but to the heirs of the 
husband. The Vivada-Chintamani was referred 
to and nobody thought of placing, the interpreta¬ 
tion which Mr. Golapchandra Sarkar, Sastri, 
has placed on the text of Vivada-Chintamani. In 
the case of Sureshwar Misser v. ML Maheshrani 
Misrain , 48 cal. 100 : (a. I. R. (8) 1921 P. C. 
107) also it was taken for granted that after the 
death of the mother the person entitled to inherit 
the property would be the heir of the son. 
Mr. De Gruyther, K. C. who argued the case for 
plainfciffs-appellants, who had claimed to be the 
nearest reversionary heirs, contended that the 
appellants were the nearest reversionary heirs of 
the last male holder of the estate who wa3 son of 
the limited owner. No question was raised in 
this case as to right of any other person inherit¬ 
ing the property, except one, who was the nearest 
reversionary heir of the son of the limited owner. 
This case also is indirectly an authority in sup. 
port of the view that the Mithila School of law 
as laid down in the Vivada-Chintamani does not 
differ in any way from the Mitakshara School 
of law, according to which if a mother possesses 
for her life the property of her deceased son, the 
property will go to the son’s heir after her death. 
In the circumstance, I am not able to uphold the 
contention of the learned Advocate-General that 
the plaintiffs of this suit are not the reversionary 
heir3 and that the person entitled to hold the pro¬ 
perty after the death of the limited owner would 
be Ram Padarath who is Urvija ’3 sister’s son. 

[9] Mr. B. N. Rai for the respondents argued 
that according to the Hindu law of Inheritance 
(Amendment) Act, is Ilarish Chandra’s sister’s 
eon, and not Urvija’s sister’s son, who would be 
entitled to inherit the property after the death of 
the lady. But if the text of Vivada-Chintamani 
could be interpreted in the manner suggested by 
the learned Advocate-Goneral then certainly the 
property would have gone to Ram Padarath, the 
sister’s son of Urvija. 

[ 10 ] In the result, this appeal fails and is 
dismissed with cost3. 

[ 11 ] Reuben J. — I agree. 

[12] Even if we take the final portion of the 
passage cited by my learned brother to include 


bear the interpretation sought to be put upon it. 
In the earlier portion Vachaspati Misra deals 
with property coming to a woman from her 
husband. He concludes from two slokasoi Katya- 
yana that, so far as movable property is concern¬ 
ed, she is free to do with it as she pleases after 
his death, but as regards immovable property she 
‘shall enjoy until her death, being moderate: 
afterwards the heirs shall take.” It is this rule, 
which, in the later portion of the passage, he 
applies to “(husband’s) immovable property in¬ 
herited by the wife through the son”. When the 
widow who has inherited such property dies, it 
will pass to “the heirs”—I emphasise the word9 
“the heirs”. The words are not “the husband’s 
heirs”; why should they be interpreted as if they 
were? The first portion concludes that the widow’s 
interest in the property is a limited one, and 
when it speaks of “the heirs” taking it evidently 
refers to some one who is not her heir. Who is it 
then? It seems to me it is the heir who would 
take if she were not there, that is, the heir of the 
last owner of the property, who in thi3 instance 
is her husband. Applying this rule when the pro* 
perty comes to her through her son, it would go 
on her death to the heirs of her son. 

[13] The learned Advocate-General has laid 
some stress on the words which have been trans¬ 
lated “(husband’s) immovable property inherited 
through the son”. They indicate, he urges, that 
Vachaspati Misra regarded the property as the 
property of the husband, and thought of the son 
only as the channel by which it reached the 
widow. In my opinion, these words are merely 
descriptive of the property. Property which comes 
to a Hindu widow from her son is divisible into 
two categories, property which he got from his 
father and property which is his self-acquisi¬ 
tion. The latter category, according to the Mithila 
law as Vachaspati Misra understood it, became 
her stridhan and descended to her heir3, vide 
Golap Chandra Sarkar, Sastri’s Hindu law, 4fch 
edition p. 412, corresponding to 7th edition, 
P. 726, (I refer to the 4th edition as it is the last 
edition prepared by G. C. Sarkar, Sastri, and the 
7th edition contains an amendment which is in¬ 
consistent with the rest of the text). A different 
rule applied to property of the first category. 
Hence it was necessary to distinguish it from 
other property coming to the mother from her 
son, and thi3 was done by moans of the descriptive 
phraseology in question. It is beyond doubt that, 
when the property comes to the son, it is the son 
who is the owner of it, and on his death it passes 
to his heirs. Therefore, it is difficult to hold that 
the learned commentator would still regard the 
property as the property of the father when, on 
the son’s death, it goes to the mother. Such an 
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interpretation should not be accepted unless it is 
unavoidable and, a3 I have shown, a reasonable 
interpretation is possible which avoids this 
anomaly. 

Appeal dismissed . 

A. I. R. (37) 1950 Patna 200 [C . N. 45.] 

Agarwala C. J. 

Jagarnath Bam — Petitioner v. The King . 

Criminal Bevn. No. 1268 of 1949, Deoided on 23rd 
November 1949, against order of Sessions Judge. Gaya, 
L/-19th August 1949. 

Essential Supplies ( Temporary Powers ) Act 
(1946), S. 7 — Act extended to 1st April 1949 by 
resolution of Constituent Assembly — Contraven¬ 
tion oi Cl. 11 of Bihar Kerosene Oil Control Order 
1948 on 25-11-1948 — Sentence under S, 7 of Act is 
valid — Bihar Kerosene Oil Control Order, 1948. 
Cl. 11. 

Wnere the conviction and sentence under S. 7, 
Essential Supplies (Temporary Powers) Act, 1946, for 
violation of S. 11, Bihar Kerosene Oil Control Order, 

1948, on 25tb November 1948, was challenged on the 
Ground that the Act had ceased to operate before the 
offence was committed; 

held that the period of emergency referred to in 
S. 1 (3) of the Act expired on 1st April 1946, and, but 
for the India (Central Government and Legislature 
Act, 1946 (9 & 10 Geo. VI, C. 39), the Act would have 
spent its force by the 1st of April, 1947. The Notifica¬ 
tion of the Governor-General keeping alive 9 & 10 Geo. 
VI, c. 39 up to the 1st April, 1948, had the effect of 
prolonging the operation of the Essential Supplies 
( Temporary Powers) Act of 1946 also to the 1st 
April 1948. By that time the British Parliament had 
ceased to have power to legislate within the territory of 
the Dominion of India. But by the India ( Provisional 
Constitution) Order (XLV [14] of 1947) it was provided 
that for ‘‘both Plouses of Parliament’’ there should be 
substituted “the Dominion Legislature” and paragraph 
4-A was inserted conferring on the Constituent Assem¬ 
bly the powers of the Dominion Legislature. By a 
resolution of the Constituent Assembly published in the 
Gazette of India, dated 13th March, 1948, p. 310, the 
Btatute 9 & 10 Geo. VI o. 39 was extended to 1st April, 

1949. Therefore, when this offence was committed on 
25th November, 1948, the Essential Supplies (Tempora¬ 
ry Powers) Act, 1946, was still in oppratiou by reason 
of the resolution of the Constituent Assembly and the 
sentence passed thereunder was perfectly valid 

[Para 2] 

Rax Parasanath and Reivati Raman Stnha — 

for Petitioner, 

Advocate-General and S. C. Chakravarly — 

for the Crown. 

Order.— This is an application by a licensed 
kerosene oil dealer, who has been sentenced to 
pay a fine of Rs. 100/* under S. 7, Essential Sup- 
plies (Temporary Powers) Act (XXIV [ 24 ] of 1946) 
for violation of S. 11, Bihar Kerosene Oil Con¬ 
trol Order, 1949. That section provides: 

“ No dealer shall, unless previously authorized by the 
District Magistrate, withhold from sale or refuse to sell 
kerosene oil to any person.” 

The license held by the petitioner entitled him 
to a quota of 5 tins of kerosene oil per mensem. 


On 25th November 1948, he was found to be in 
possession of 17J tins. The ground on which tho 
conviction and sentence are challenged is that 
the Essential Supplies (Temporary Powers) Act, 
1946, ceased to operate before this offence was com¬ 
mitted. Section 1 ( 3 ) of the Act provides that the 
Act shall cease to have effect on the expiration of 
the period mentioned in S. 4 of the India (Central 
Government and Legislature) Act, 1946, except 
as respects things done or omitted to be done 
before the expiration thereof, and s. 6, General 
Clauses Act, 1897, shall apply upon the expiry 
of this Act as if it had been repealed by a 
Central Act. The period mentioned in 8. 4, 
India (Central Government and Legislature) 
Act, 1946, (9 & 10 Geo. VI, c. 39) is one year, 
beginning with the date on which the proclama- 
tion of emergency in force at the passing of this 
Act ceases to operate, or if the Governor-General, 
by a published notification so directs, the period 
of two years beginning with that date. There is 
a proviso which enables the period to be extend¬ 
ed for one year at a time by a resolution of 
“both Houses of Parliament' 1 , subject to a 
maximum of five years. By Notification no. 7- 
WL (1) 47, published in the Gazette of India of 
8th March 1947, p. 296, the Governor-General, 
in exercise of powers conferred on him by S. 4, 
extended this Act to the 1 st April 1948. 

[ 2 ] The period of emergency referred to ex¬ 
pired on 1st April 1946, and, but for the Statute 
9 & 10 Geo. VI, o. 39, the Act would have spent 
its force by 1st April 1947. The Notification 
of the Governor-General keeping alive 9 & ID 
Geo. VI, C. 39 up to 1st April 1948, had the 
effect of prolonging the operation of the Essenti. 
al Supplies (Temporary Powers) Act of 1946 also 
to let April 1948. By that time the British 
Parliament had ceased to have power to legis¬ 
late within the territory of the Dominion of 
India, so that it was impossible, by a resolution 
of both Houses of Parliament, to extend the 
operation of any existing statute in India. But 
by India (Provisional Constitutional) Order (XIV 
[ 14 ] of 1947) it was provided by S. 4. of Part II 
of the Schedule that for ‘‘both Houses of 
Parliament” there should be substituted "The 
Dominion Legislature” and para. 4-A was 
inserted conferring on the Constituent Assembly 
the powers of the Dominion Legislature. By a 
resolution of the Constituent Assembly published 
in the Gazette of India dated 13th March 1948, 
p. 310, the India (Central Government and 
Legislature ) Act of 1946 was extended to 
1st April 1949. By a further resolution of the 
Constituent Assembly published in the Gazette 
of India (Extraordinary) dated 28th March, 1949, 
its life has been further extended to 1st 
April 1950. Therefore, when this offence was 
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committed on 25th April (November?) 1948, the 
Essential Supplies (Temporary Powers) Act, 
1946, was still in operation by reason of the 
resolution of the Constituent Assembly published 
in the Gazette of India on I9fch March 1948 . 

[3] Section 7 of the Essential Supplies (Tem¬ 
porary Powers) Act 1946, penalises the violation 
of an order made under s. 3. which confers upon 
the Central Government the power to make 
rules and orders for maintaining or increasing 
supplies of any essential commodities or for 
securing their equitable distribution and avail¬ 
ability at fair prices. By 8. 4 of the Act the Cen¬ 
tral Government is empowered by a notified order 
to direct that its powers under 8.3 shall be exercis- 
able by a Provincial Government or such officer or 
authority subordinate to a Provincial Government 
as may be specified in the direction. By Notifica¬ 
tion No. p no (l), dated 12th December 1946, 
published in the Gazette of India on 2lst Decem¬ 
ber 1946, p. 1889, the Central Government 
delegated its powers in relation to kerosene oil 
to the Provincial Government. The latter Govern¬ 
ment, by Notification NO. 18026-K. 0.-22/48 P. c., 
dated 18th October 1948, published in the Bihar 
Gazette (Extraordinary) of 20 th October, 1948 , 
issued the Bihar Kerosene Oil Control Order of 
1948, S. 11 of which has been set out above. It 
has not been contended that the acts in re¬ 
spect of which the petitioner has been convicted 

do not constitute a contravention of 8. ll of this 
Order. 

[ 4 ] It has been contended, however, that the 
India (Provisional Constitution) Order (xiv [ 14 ] 
of 1947) by which the words "Dominion Legisla¬ 
ture” were substituted for the word 3 "both 
Houses of Parliament” in the 8tatute (9 & 10 
Geo. VI, C. 99) is ultra vires. But no authority or 
satisfactory reason was given in support of this 
contention. 

[6] The application is rejeoted. 

Application dismissed . 


A. I. R. (37) 1950 Patna 201 [G . N. 46.] 

Das J. 

Thakan Sahu and others — Appellants v. 
Rampartap Mahto and others — Respondents . 

A. F. A. D. No. 1741 of 1948, D/- 5th September 
1949, from decision of A. Sub-J., Darbhanga, D/- 22nd 
June 1948. 

(a) T. P. Act (1882), S. 77 — Mortgagee to be put in 
possession or entitled to 10 per cent, per month 
interest—Mortgagee not put in possession—Mort¬ 
gagor paying interest — After some period mort¬ 
gagee put in possession of part—Suitfor redemption 
—Mortgagee alleging fresh contract and claiming 
10 per cent, interest on amount proportionate to 
portion not put in his possession — Fresh contract 
not proved— Mortgagee held entitled to fall back 
on original contract. 
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The contract between the parties wa8 that if the 
mortgagor would remain in possession of the bharna 
property, he would pay interest at the rate of 10 per 
cent, per month in respect of the bharna money to the 
mortgagee. The mortgagor remained in possession till 
ldd8 lasli and paid interest to the mortgagee. There¬ 
after. the mortgagee was put in possession, not of the 
entire bharna property but a part. The mortgagee set 
up a plea in a suit for redemption that there wa 3 a fresh 
contract between the parties that the mortgagor would 
pay interest at 10 per cent, per month on R 3 . 766 
being the proportionate consideration of the bharna in 
respect of the portion of which mortgagee was not put 

in possession. The fresh contract, however, was not 
proved: 

Held, that the mortgagee was entitled to fall back 
on the stipulation in the original mortgage bond. As 
per stipulations in the original mortgage bond, the 
mortgagee was entitled to claim interest on the propor¬ 
tionate amount of the bharna consideration, if the 
claim for interest on the original contract was not 
barred by time. [Para 2 ] 

Annotation: (’45 Com.) T. P. Act, S. 77 N. 1. 

(b) Debt laws -Bihar Money-lenders Act (III [3] 
of 1938), S. 7 —Does not apply to suit by debtor — 
Redemption suit by mortgagor _ S. 7 has no ap- 

pllcatlon * [Para 3] 


Rajkishore Prasad — for Appellants. 

Janak Kishore — for Respondents. 

Judgment. — This is a second appeal by the 
plaintiffs and arises out of a suit for redemp¬ 
tion. The point raised in this appeal is a very 
short one, and would appear from the facta 
stated below. The ancestor of the appellants 
had given in bharna by a bond dated 28th 
August 1928, 7 bighas 9 katha 3 and odd of hast 
land to the ancestor of the defendants for a 
consideration of Rs. 2100 . The contract between 
the parties was that if the mortgagor would re¬ 
main in pjssession of the bharna property, he 
would pay interest at the rate of 10 per cent, 
per month in respect of the bharna money to 
the mortgagee. The mortgagor remained in pos¬ 
session till 1338 Fasli and paid interest to the 
mortgagee. I hereafter, the mortgagee wa 3 put 
in possession, not of the entire 7 bighas 9 kathas 
and odd, but of 5 bighas and odd only, that is, 
excluding 2 bighas 14 kathas and odd. The 
defendants.respondents set up a plea with regard 

to this deficiency of 2 bighas and odd that there 
was a fresh contract between the parties that 
the mortgagor would pay interest at 10 per cent, 
per month on Rs. 766, being the proportionate 
consideration of the bharna in respeot of 2 bigha° 
14 kathas and 6 dhurs. The learned Munsif ac" 
cepted the case of the defendants, and held that 
the appellants were entitled to redeem on pay¬ 
ment of a further sum of Rg. 938/12/- which was 
the interest on the proportionate amount of 
consideration for 2 bighas and odd. The learned 
bubordinate Judge held that the defendants had 
failed to establish a subsequent agreement bet¬ 
ween the parties to pay interest in respect of 
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R3. 766 the proportionate amount of the bharna 
consideration for the deficiency of the area of 
the mortgaged property. The learned Subor- 
dinate Judge, however, held that the defendants, 
respondents were entitled to interest by way of 
damages. He applied the Bihar Money-lenders 
Act, and held that the interest which the defen¬ 
dants were entitled to claim could not exceed 
the amount of Rs. 766. He, therefore, passed a 
decree for redemption in favour of the appel- 
lants on their depositing the sum of Rs. 766 and 
not rs. 938/12/- as found by the learned Munsif. 

[ 2 ] In the appeal before me, learned counsel 
for the appellants has contended that in view of 
the finding of the learned Subordinate Judge 
that there was no subsequent agreement between 
the parties to pay interest on Rs. 766 the learned 
Subordinate Judge was wrong in his view that 
the defendants-respondents could claim interest 
by way of damages. In my opinion, no question 
of interest by way of damages arises in this 
case. It is true that the defendants respondents 
did plead a subsequent agreement between the 
parties to pay interest on Rs. 766 the propor¬ 
tionate bharna money with regard to the deficit 
area of 2 bighas and odd. The learned Subor¬ 
dinate Judge held that the defendants-raspon. 
dents had failed to prove suoh a subsequent 
agreement. Accepting this finding of the learned 
Subordinate Judge to be correot, the defendants- 
respondents were yet entitled to fall baok on 
the stipulations in the original mortgage bond 
of 1928, The contract embodied in the original 
mortgage bond of 1928 is a contract admitted by 
both parties and is binding on them. In the 
original mortgage bond of 1928 also, there was a 
stipulation to the effect that the mortgagor 
would pay 10 per cent, per month as interest on 
the bharna money if the mortgagee was not 
given possession. The mortgagee was not given 
possession of 2 bighas and odd. Therefore, as per 
stipulations in the original mortgage bond, the 
defendants-respondents were entitled to claim 
interest on the proportionate amount of the 
bharna consideration. Therefore, the defendants, 
respondents were entitled to fall back on the 
contract embodied in the original mortgage bond, 
and on that contract they were entitled to claim 
the stipulated interest on the amount of the 
consideration money proportionate to the area 
of which they were not given possession. The 
learned Subordinate Judge was right in his view 
that the defendants-respondents’ claim for in¬ 
terest on the original contract was not barred 
by time. 

[3] As to the amount which the defendants- 
respondents are entitled to claim, the Courts 
below have differed, and the difference i3 due 
to the application of the Bihar Money-lenders 


Act by the learned Subordinate Judge. On be¬ 
half of the defendants-respondents a cross-objeo- 
tion has been filed, and it has been contended 
that s. 7, Bihar Money-lenders Act, presumably 
the section which the learned Subordinate Judge 
had in mind, does not apply. Section 7 states, 
inter alia , that no Court shall, in any suit 
brought by a money-lender before or after the 
commencement of the Act in respect of a loan 
advanced before or after the commencement of 
the Act or in any appeal or proceedings in revi¬ 
sion arising out of such suit, pass a decree for 
an amount of interest for the period preceding 
the institution of the suit, which, together with 


any amount already realised as interest through 
the Court or otherwise, is greater than the 
amount of loan advanced. Now, the suit out of 
which this appeal has arisen, was not a suit 
brought by a a money-lender. It was a suit 
for redemption brought by the debtor; therefore, 
S. 7, Money-lenders Act, did not, in express 
terms, apply. In my opinion, the learned Subor¬ 
dinate Judge was wrong in applying S. 7, Bihar 
Money-lenders Act, to a suit by a debtor. 

[4] For the reasons given above, the appeal 
is dismissed, and the cross-objection is allowed 
with costs. With regard to the amount which 
the appellants have to pay in order to redeem 
the property, the decision of the learned Subor¬ 
dinate Judge is set aside and that of the learned 
Munsif is restored. The appellants will have six 
months’ time to deposit the amount with effeot 
from to day. 


R.G.D. 


Appeal dismissed . 


A. I. R. (37) 1950 Patna 202 [C. N. 47.] 

Shearer J- 

Darbari Kumar and others—Appellants v. 
Kliatir Mian and others — Respondents. 

A. F. A. D. No. 1816 of 1943, D/- 23-11-1949, from 
decision of A. Sub. J., Purulia, D/- 21-6-1948. 

(a) Easements Act (1882), Ss. 7, 32 and 35—Right 
of the owner of upper level land to drain water on 
land of lower level—It must not, however, interfere 
with agricultural operations on land of lower level 
—Dominant owner must show that erection of 
bandh had interfered with his right. 

The owner of land on a lower level is under an obli¬ 
gation to receive surface drainage water from land on a 
higher level. At the same time, the owner of land on a 
lower level is entitled to conduct ordinary agricultural 
operation on it. Where in order to render land on a lower 
level Suitable for the cultivation of paddy it is necessary to 
enclose it with bandhs or ails , and there does not 
appear to be any evidence that the bandh whioh the 
owners put up is unnecessarily high, or otherwise is a 
bandh of a kind which they are not entitled to con¬ 
struct, in order to succeed in obtaining an injunction 
against the owners of the land on lower level the 
owners of the upper level land, who claim right to dig 
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«arth for making earthenware, mu9t show that the 
erection of the bandh had interfered with their right. 

[Para 2] 

Annotation : (’46-Man.) Easements Act, B. 7 N. 7 ; 
8. 32 N. 1 *, S. 35 N. 1. 

(b) Easements Act (1882), S. 4-Profit a prendre 
—Right to dig earth—It is not easement but profit a 
prendre in gross—It falls within extended meaning 
of easement in Limitation Act, S. 2^ (5) and can be 
acquired by prescription — Limitation Act (1908), 

Ss. 2 (5), 26. 

A right to take earth from the land of another per¬ 
son is not an easement but a profit a prendre in 
gross. Nevertheless, it falls within the extended mean¬ 
ing given to the word “easement” in the Limitation 
Act, and a right of this kind can, in oonsequence, be 
acquired by prescription. [Para 2] 

Annotation: (’46-Man.) Easements Act, S. 4 N. 2. 

('42-Com) Lim. Act, S. 2 (5) N. 6 
and 9 ; S. 26 N. 3. 


greater part of the year to obtain earth suitable 
for the purpose of their trade and asked for an 
injunction requiring these defendants to demolish 
the bandh . Mr. Sarkar for the appellants, is, 
of course, correct in saying that the owner of 
land on a lower level is under an obligation to 
receive surface drainage water from land on a 
higher level. At the same time, the owner of 
land on a lower level is entitled to conduct 
ordinary agricultural operation on it. In order 
to render land suitable for the cultivation of 
paddy it is necessary to enclose it with bandhs 
or ails , and there does not appear to be any 
evidence that the bandh which the contesting 
defendants have put up is unnecessarily high, or 
otherwise is a bandh of a kind which they are 
not entitled to construct. Moreover, it has to be 


S. K. Sarkar — for Appellants. 

Khaleel Ahmad — for Respondents. 

Judgment. —The appellants, who are certain 
kumhars. instituted the suit out of which this 
appeal arises on behalf of themselves and the 
other kumhars of their village, asking for a 
declaration that they had a right to take earth 
for the purpose of making earthenware utensils 
from a tract of land some 5 or 6 bighas in area, 
which, in the record-of.rights, was recorded as 
the gairmazrua land of the landlords. 

[2] A right to take earth from the land of 
another person is not an easement but a profit 
a prendre in gross. Nevertheless, it falls within 
the extended meaning given to the word "ease- 
ment” in the Limitation Act, and a right of 
this kind can, in consequence, be acquired by 
prescription. One of the grounds on which the 
Courts below dismissed the suit wa3 that the 
plaintiffs had failed to show that they had been 
taking earth as of right for a period of 20 yeai'3. 
Mr. S. K. Sarkar for the appellants, points out 
that the two C03harer landlords to whom the 
land in question belongs were impleaded in the 
suit as defendants and that one of them un¬ 
equivocally admitted that the plaintiffs had the 
right which they assert. That being so, Mr. 
Sarkar Baid, although the other pro forma de¬ 
fendant may be entitled to stop the plaintiffs 
from taking earth, if and when there is a parti¬ 
tion and this land is allotted to him, no one else, 


remembered that the plaintiffs are not the 
owners of the gairmazrua land. In order to 
succeed, what they had to show wa3 that the 
contesting defendants by erecting this bandh 
had interfered with their right to take earth. 
Now, although water may accumulate to a 
greater extent than it did prior to the erection 
of this bandh t it seem3 to me quite impossible 
to say that in consequence of the erection of the 
bandht the plaintiffs have, in any way, been 
prevented from exercising their right to take 
earth. What is really complained of, is that, 
prior to the reclamation done by the contesting 
defendants, the plaintiffs had been taking earth 
from a number of more or less deep pit3 in the 
land, and that water now accumulated in these 
pits to a much greater extent than it did hitherto. 
Apparently, earth taken from the surface of the 
land is not suitable for making earthenware 
utensils, and has to be obtained from some dis¬ 
tance below the surface, and, therefore, most 
conveniently from the pits which the plaintiffs 
and their castemen have excavated. The right 
of the plaintiffs i3 not, however, a right to take 
earth from these particular pits ; and if they 
mu3t take earth from them and cannot obtain 
it eLewhere, they must prevent an excessive 
quantity of water getting into the pits in the 
same way a3, for instance, the owner of a coal 
mine must either prevent water getting into the 
mine or take steps to pump it out. As I have 


including the other per3ons who were impleaded already said, the contesting defendants would 
in the suit as defendants, is entitled to do so. not appear to have exoeeded their rights in 
This argument is, in my opinion, well-grounded, putting up a bandh in order to enable them to 
The other defendants have recently reclaimed grow paddy on the land which they have re- 
a portion of the land in suit, and in order to claimed. It does not appear that the plaintiffs 
enable them to grow paddy in the land re- and their castemen had excavated any pits in 
claimed have put up an embankment or bandh. the land which has been reclaimed by the defen- 
The plantiffs asserted that, in consequence of dants, and, in fact, it is scarcely possible that 
the erection of this bandh surface drainage water they can have done so, as otherwise the land 
accumulated on the rest of the land in suit and would have been rendered unfit for purposes of 
made it impossible for them throughout the cultivation. Although, therefore, the grounds on 
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v/bich the lower appellate Court dismissed the of the Controller having jut 
suit are, I think, open to criticism, the decision nec ®3eary 6teps according tc 

was, in my opinion, correct, and this appeal will B. C. Ghosh and D. K. I 
accordingly oe dismissed with costs. S. R. Ghoshal — for Opp 

S,G D * Appeal dismissed . Imam J. — The pet 
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Imam and Jamuar J. 

Hira Lal Sao — Petitioner v- Ramrekha 
Sao — Opposite Party . 

Criminal Revn. No. 766 of 1949, D/- 10-11-1949. 

(a) Houses and Rents-Bihar Buildings (Lease, 
Rent and Eviction) Control Act (III [3] of 1947), 
S. 11 ( 1 ). (2) and (3) — Distinction between sub¬ 
sections pointed — Controller need not fix specific 

period under sub-s. (2) for tenant to deliver posses¬ 
sion to landlord. 

There ip a distinction between the provisions of eub- 
e. (3) and sub-ss. (1) and (2) of S. 11 of the Act, in that 
whereas an order passed under sub-s. (3) authorises 
the Controller to direct a specific period within which 
the tenant should put the landlord in possession, sub- 
b. (2) does not specifically direct the Controller to fix any 
period during which the tenant has to put the landlord 
in possession. [Para 3] 

(b) Houses and Rents —Bihar Buildings (Lease, 
Rent and Eviction) Control Act (III [3] of 1947)! 
Ss. 11 (2), 18 and 20—Order under S. 11 (2) direct¬ 
ing tenant to put landlord in possession within 
specified time—Appeal by tenant — Tenant need 
not put landlord in possession within time when 
appeal is pending — Appeal dismissed — Landlord 
not put in possession—Application for proceedings 
to be taken against tenant for offence under S. 20 
— Summons on tenant issued — Tenant, however, 
instituting suit in civil Court, before issue of sum¬ 
mons, for declaration that order of Controller was 
without jurisdiction and iobtaining ad interim in¬ 
junction-injunction granted -Controller apprised 
of suit and order shown — Controller must recall 
summons and await decision of suit — He cannot 
proceed, on technical ground that no stay has been 
ordered. 

When a right to appeal is given under 8. 18 and the 
aggrieved party (the tenant) has appealed against an 
order under S. 11 (2) to the Commissioner of the 
Division to whom appeasl lie under the section, then 
obviously the tenant is not bound to put the landlord 
into possession even where the order has fixed a defi- 


uttuixtiA oao (imam J J A, i, g, 

of the Controller having jurisdiction who would take tha 
necessary 6teps according to law. [Para 3} 

B. C. Ghosh and D. R. Sinha—tor Petitioner. 

S. R, Ghoshal u — for Opposite Party. 

Imam J. — The petitioner is the tenant of a 
gola, and the opposite party Ramrekha Sao is 
said to be the landlord of that gola. The peti. 
tioner has moved this Court for the quashing of 
the proceedings against him for an alleged con- 
travention of an order passed by the Controller 
under the provisions of the Bihar Buildings 
(Lease, Rent and Eviction) Control Act, 1947 
(Bihar Act (hi [3] of 1947). The opposite party 
moved the Sub divisional Magistrate of Dinapore 
on 5th December 1947, for the eviction of the 
petitioner from the gola, and the Sub-divisional 
Magistrate issued a notice to the petitioner under 
the provisions of the aforesaid Act. It was argued 
before the Sub-divisional Magistrate that no rent 
was due from the petitioner to the landlord; on 
the contrary, if the accounts were examined, 
then after adjustment of the amount due under 
the rent payable by the petitioner, there would 
be a sum due also from the landlord on account of 
the amount spent by the petitioner in the repairs 
of the gola. The Sub-divisional Magistrate spent 
the matter to another Magistrate, Mr Tripathy, 
for enquiry and report as to this. In the report 
which Mr. Tripathy submitted on 3rd August 
1943, it is said that the landlord did not dispute 
the amount spent on repairs, but challenged the 
right of the tenant to make the repairs. On 24th 
August 1948, the Sub divisional Magistrate after 
bearing the parties and considering the report of 
Mr. Tripathy held that the expenditure made by 
the petitioner was unauthorised. He directed the 
petitioner to put the landlord Ramrekha Sao in 
possession of the gola by 25th November 1948. 
Against this order, the petitioner appealed to 
the Commissioner of the Division under 8. 18 of 
the Act, and the Commissioner affirmed the 
decision of the Sub divisional Magistrate by his 


nite period for the tenant to put the landlord in pos¬ 
session, as he is questioning the order itself. Where 
after the appeal had been disposed of by the Commis- 
eioner, the landlord had moved the Sub-divisional 
Magistrate for proceedings to be taken against the peti¬ 
tioner, for the cummlssion of an offence punishable 
under S. 20 of the Act, but before the summons had 
been issued the tenant had filed a suit before the 
Munsif for a declaration that the order of the Control¬ 
ler was without jurisdiction and not binding upon him 
and had obtained an ad interim injunction, the Con¬ 
troller ought to recall the summons particularly when 
he had been informed of the ad interim injunction and 
shown the order of the Munsif. It would be highly 
technical for the Controller to say that the proceedings 
had not been stayed by the civil Court [Para 3] 

It is only when the suit of the tenant is finally dis¬ 
posed of by the civil Court In all stages, that any 
circumstances arising therefrom which may entitle the 
landlord to ask the Controller for the issue of a fresh 
summons upon the tenant, may be brought to the notice 


order dated 17fch January 1949. The landlord, 
Ramrekha Sao, moved a petition before the 
Sub divisional Magistrate praying that the peti¬ 
tioner should be proceeded against for contra¬ 
vention of bis order dated 24th August 1948. On 
16th February 1949, the Sub divisional Magis¬ 
trate ordered that summons should issue against 
the petitioner for an offence punishable under 
8. 20 of the Act. On lltb March 1949, the peti¬ 
tioner filed a suit before the Munsif at Patna for 
a declaration that the order of the Sub-divisional 
Magistrate dated 24th August 1S48, was without 
jurisdiction and not binding upon him and 
praying for a permanent injunction against the 
opposite party restraining him from carrying 
into effect the order of the Sub-divisional Magis¬ 
trate dated 24th August 1948, and evicting the 
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petitioner. There was also a prayer for ad 
interim injunction. On 521st Maroh 1949, the 
Munsif 'issued notice on the opposite party to 
show cause why this prayer should not be 
allowed, fixing 2nd April 1949 for hearing. The 
Sub-divisional Magistrate, however, on 21st 
March 1949, issued summons against the peti¬ 
tioner for an offence punishable under S. 20 (2) 
of the Act. On 6th April 1949, the petitioner 
appeared before the Sub-divisional Magistrate 
in answer to the summons, bub the case was 
adjourned to 29fch April 1949. On 23rd April 
1949, the Munsif passed an ad interim injunction 
restraining the opposite party from evicting the 
petitioner. On 29th April 1949, the petitioner 
moved the Sub-divisional Magistrate and pro- 
duced before him a certified copy of the Munsif’s 
order. No action, however, was taken by the 
Sub-divisional Magistrate on this date. On 6th 
May 1949, the Sub-diyisional Magistrate was of 
the opinion that as the proceedings before him 
had not been stayed by a civil Court, the case 
against the petitioner should continue. The 
Munsif actually thereafter decreed the suit of 
the petitioner, and I am informed by the learned 
advocate for the opposite party Ramrekha Sao 
that an appeal is pending before the District 
Judge against that decision. It is in these cir¬ 
cumstances that the petitioner prays that the 
present proceedings against him may be quashed. 

[2] Mr. Ghoshal for the opposite party Ram¬ 
rekha Sao strongly contended that in the eye of 
the law an offence had been committed by the 
petitioner and there was no ground for the 
quashing of the proceedings. The utmost that 
could possibly be done in the circumstances of 
the present case was to stay the proceedings 
until the disposal of the appeal against the 
Munsifs decision, which was pending before the 
District Judge. I must say in fairness to Mr. 
Ghoshal that this latter submission of his was 
made with the greatest reluctance. 

[3] I am inclined to take the view that in 
the present circumstances the summons which 
was issued upon the petitioner was premature, 
and the proceedings should be quashed, subject 
of course to the right of the opposite party 
Ramrekha Sao to take such steps as he thinks 
he is entitled to in law when the appeal before 
the District Judge is disposed of and the pro¬ 
ceedings before the civil Court are finally con¬ 
cluded. As I read 8. ll of the Act, subs. (1) is a 
general protective clause by which a tenant is 
protected from eviction except in certain cir¬ 
cumstances. Sub-section ( 2 ) permits a landlord 
to eviot his tenant in the circumstances stated 
in sub s. (l), if he applies to the Controller for 
a direction in that behalf. The Controller may, 
after hearing the parties and if satisfied that the 


tenant is liable to be evicted under the provi¬ 
sions of sub s. ( 1 ), make an order directing the 
tenant to put the landlord in possession of the 
holding. Sub-s. (3) permits a landlord to apply 
to the Controller for an order directing the 
tenant to put the landlord in possession of the 
building, if he requires it reasonably and in 
good faith for his own occupation or for the 
occupation of any person for whose benefit the 
building is held by him, and cl. (b) of this sub- 
section authorises the Controller, if satisfied that 
the claim of the landlord is bona fide , to direct 
the tenant to put the landlord in possession of 
the building on such date as may be specified by 
him in his order. It will thus be seen that the 
provisions of sub-s. (3) of s. ll refer to circum¬ 
stances quite distinct from those mentioned in 
sub-ss. (1) and ( 2 ) of the section. Sub-s. ( 4 ) of 
8. 11 will, in my opinion, have some relevancy 
for consideration in the present case. It provides 
that 

Where a landlord who has obtained possession of 
a buildmg in pursuance of an order under sub-s. (3) 
does not himself occupy it within fifteen days of tho 
date of. obtaining possession, or having occupied it 
re-lets it within two months of the said date to any 
person other than the original tenant, the original 
tenant who has been evicted may, within three months 
of the said date, apply to the Controller for an order 
directing that he shall be restored to poseession of the 
building and the Controller shall make an order accor¬ 
dingly.” 

The reason why I have referred to these provi¬ 
sions is to emphasise the clear distinction between 1 
the provisions of sub-s. (3) and sub-33. (l) and 
( 2 ) of s. ll of the Act. It seems to me perfectly 
clear on the provisions of s. ll that whereas an 
order passed under sub-s. ( 3 ) authorises the 
Controller to direct a specifio period within 
which the tenant should put the landlord in 
possession, sub-s, ( 2 ) do83 not specifically direct 
the Controller to fix any period during which 
the tenant has to put the landlord in possession. 
Section 18 of the Act provides for appeals against 
orders passed by the Controller. It seems to me 
that when the right to appeal is given, and the 
aggrieved party has appealed to the Commis- 
sioner of the Division to whom appeals lie under 
the section, then obviously the tenant is not 
bound to put the landlord into possession, as he 
is questioning the order itself. In the present 
case, the landlord had asked that the petitioner 
should vacate the gola on the ground of non¬ 
payment of rent, that is to say in the circum- 
stances stated in sub-ss. ( 1 ) and (2) of 8. 11 of 
the Act. The Sub-Divisional Magistrate would 
not have acted illegally if he had not fixed any 
definite period for the tenant to put the land¬ 
lord into possession by his order which could 
only be made under sub-s. ( 2 ) of 8. 11. After the 
appeal had been disposed of by the Commis-I 
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sioner, there is no doubt that the landlord had 
moved the Sub-Divisional Magistrate for pro¬ 
ceedings to be taken against the petitioner for 
the commission of an offence punishable under 
S. 20 of the Act. Summons, however, had not 
been issued till 21st March 1949. In the mean¬ 
time, on llth March 1949, the petitioner had 
filed a suit before the Munsif of Patna for a 
declaration that the order of the Sub-Divisional 
Magistrate was without jurisdiction and not 
binding upon him. There was also a prayer for 
ad interim injunction. I think that in these cir¬ 
cumstances the Sub-Divisional Magistrate ought 
to have recalled the summons particularly when 
he had been informed on 29th April 1949, and 
shown the order of the Munsif. It was highly 
technical for the Sub-Divisional Magistrate to 
have said that the proceedings had not been 
stayed by the civil Court. In my opinion, in the 
circumstances of the present case, the present 
proceedings must be quashed. When the suit 
of the petitioner has been finally disposed of by 
the civil Court in all stages, any circumstances 
arising therefrom which may entitle the oppo¬ 
site party, the landlord, to ask the Sub-Divi- 
sional Magistrate for the issue of a fresh summons 
upon the petitioner may be brought to the notice 
of the Magistrate having jurisdiction, who, no 
doubt, will take the necessary steps according 
to law. 

[ 4 ] I have been referring to the Sub-Divi¬ 
sional Magistrate in this case as the Sub-Divi- 
sional Magistrate, but it appears that he is the 
Controller under the Act under a notification of 
the Provincial Government. 

[ 5 ] The application is accordingly allowed, 
and the rule is made absolute. 

Jamuar J_I agree. 

B.g.d. Rule made absolute . 

A. I. R. (37) 1950 Patna 206 [0. N. 49.] 

Sinha and Reuben JJ. 

Batuk Prasad Bhagat and another — Appel¬ 
lants v. Rudra Das Chakravarty and others — 
Respondents. 

A. F. O. D. Nob. 56 and 93 of 1946, Decided on 26th 
October 1949, from decision of Sub-Judge, Hazaribagh, 
D/- 22nd December 1945.' 

(a) Limitation Act (1908), S. 8—Three years must 
be counted from date of cessation of minority and 
not dale of attainment of majority — Date from 
which period has to be reckoned has to be excluded 
_Limitation Act (1908), Ss, 6 and 12. 

The three-year period mentioned in S. 8 must be 
counted, not from the date of attainment of majority, 
but from the date of the cessation of minority. Where 
the cessation of minority ocourred on 3rd May 1940, 
the three-year period began to run on the 4th May. 
Under S. 12, Limitation Act in computing limitation, 
“the day from which such period is to be reokoned shall 


be excluded.’* This would exclude the 3rd May. Provi¬ 
sion of S. 9, General Clauses Act also is equivalent to 
S. 12, Limitation Act. Under the provisions of S. 8 the 
5th May would be too late for the filing of the suit. 

[Para 4} 

Annotation : (’42-Com.) Limitation Act, S. 6 N. 12: 
S. 8 N. 4; S. 12 N. 3. 

(b) Limitation Act (1908), Art. 142 — Suit by 
mortgagee upon simple mortgage — Plaintiff in 
whom equity of redemption entirely vested not party 
to suit—Decree for sale—Auction purchaser enters 
upon property as trespasser—Suit for possession is 
governed by Art. 142 — Section 60, T. P. Act read 
with Art. 148 has no application — Section 60 re¬ 
quires that possession should be the possession of 
mortgagee as such — In simple mortgage, posses-* 
sion obtained by mortgagee or auction purchaser, 
in pursuance of sale is not that of mortgagee— 
Limitation Act (1908), Art. 148 — T. P. Act (1882), 
S. 60. 

An auction-purchaser at the sale held in pursuance 
of a mortgage .decree for sale obtained in a suit upon a 
simple mortgage, in whioh the plaintiff in whom the 
equity of redemption was entirely vested wag not a 
party, acquires no interest, so that his entry on the 
property becomes the entry of a trespasser. [Para 6] 

A suit by the plaintiff against the auction purchaser 
therefore, is governed by Art. 142, Limitation Aot. 
Plaintiff ig not entitled under S. 60, T. P. Aot read with 
Art. 148, Limitation Act to ask for delivery of posses¬ 
sion. This remedy dependson the existence of relation¬ 
ship of mortgagor and mortgagee. This relationship 
Is dissolved as soon as the period limited for a suit to 
recover possession as from a trespasser expires. Apart 
from this, S. 60 and the leDgthy period of limitation 
provided by Art. 148 relate to a suit for recovery of 
possession from a mortgagee as such. A simple mort¬ 
gagee, who enters into possession by way of purchase of 
the equity of redemption, cannot be Eaid to be in posses¬ 
sion as a mortgagee. Thus, the possession of the auction 
purchaser is not the possession of the mortgagee: A.I.R. 
(4) 1917 Nag. 33, DissentCase law considered. 

[Para 7] 

Annotation : (’42-Com.) Limitation Act, Arts, 142, 
144 N. 29; Art. 148 N. 6 ; (’45-Com.) T. P. Act, 

S. 60 N. 13. 

(c) Civil P. C. (1908), O. 6, R. 2; O. 7, R. 1—Plain¬ 
tiff in suit for possession alleging dispossession— 
He must establish that he was in possession within 
period limited by Art. 142, Limitation Act — Defen¬ 
dant need not plead adverse possession. [Para 9J 

Annotation : (’44-Com) Civil P. C. O. 6, R. 2; N. 9, 

O. 7, R, 1 N. 6. 

(d) Civil P. C. (1908), O. 22, R. 4 - Final decree 
obtained in suit upon simple mortgage, after the 
death of the mortgagor defendant, without his legal 
representative being brought on record, is a nullity 
so far as the legal representative is concerned. 

(Obiter). A-I.R. (6) 1919 Pat. 430, Rel. on. [Para 11] 

Annotation : (’44-Com.) Civil P.C., O. 22 R. 4 N. 19. 

Girijanand Prasad (in No. 56) and L. M. Ghosh 
and S. C. Alazumdar (in No. 93) —for Appellants. 

L. M. Ghosh, S. C. Mazumdar, Gouri Shankar 

Prasad aud Ramanugrah Narayan Singh (in No. bo) 

and Rajani Kant Sinha (in No. 93) 

_for Respondents. 

Reuben J.— The 3 e two appeals are directed 
against a decision of the Subordinate Judge at 
Hazaribagh dated 22nd December 1945, decreeing 
in part a suit impugning the validity of three 
mortgage decrees and the sales held in execution 

thereof. 
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[2] Three simple mortgage bonds were exe¬ 
cuted on 10th July 1910, each hypothecating a 
one.third milkiat share in villages Dania, Lal- 
pania and Khakhanda in the jurisdiction of 
Police Station Gomia to secure a sum of Rs. 2,200. 
The mortgagors sold their entire interest in 
these villages to the late Kalachand Chakravarty, 
father of the plaintiff, by a sale-deed dated 23rd 
March 1914. The mortgagors (mortgagees) sued 
on their bonds and obtained decrees for sale in 
Mortgage Suits No. 123 of 1917, 48 of 1918 and 49 
of 1919. The property hypothecated was sold in 
execution of these decrees on 3rd February 1920, 
4 fch February 1921 and 4th July 1921, respectively. 
In each case, the purchasers were the mortgagees 
decred.holders who subsequently transferred 
their rights under the purchase to Ram Ratan 
Bhagat, who was himself a joint decree-holder. 
Defendant 2 is the heir of Ram Ratan Bhagat 
and his possession over the property is admitted. 
The plaintiff sued for a declaration of the nullity 
of the mortgage decrees and the sales thereunder 
and for recovery of the property. The validity 
of the decree and sale in Mortgage Suit no. 123 
is challenged on the ground that the final decree 
was passed and the execution was levied against 
Kalachand after his death, in Mortgage Suit 
No. 48 on the ground that the plaintiff was not 
impleaded either in the suit or the execution and 
in Mortgage Suit No. 49 on the ground that the 
plaintiff, then a minor, was not properly re¬ 
presented and, in the alternative, that there was 
gross negligence on the part of his guardian ad 
litem . In addition, there was a prayer for a 
decree for redemption of the simple mortgages. 

[3] The Subordinate Judge decreed the suit 
in respect of ; mortgage Suit No. 123 of 1917 ac¬ 
cepting as established the allegations of the 
plaintiff. He has held that the plaintiff was pro¬ 
perly represented in the other two suits, and has 
refused relief in respect thereof. Hence, the pre¬ 
sent appeals. Defendant 2 is the appellant in 
Appeal no. 56 and the plaintiff in Appeal 
No. 93. 

[4] The first hurdle in the way of the plaintiff is 
that of limitation. He was a minor when the sales 
in question took place, and it is admitted that 
by the time he attained his majority on 4th May 
1940, the period of limitation for the filing of a 
suit for recovery of possession had expired. 
Under 8. 6 read with 8. 8, Limitation Act, the 
period of limitation for the filing of a suit was 
extended by three years. This suit was filed on 
6 th May 1943. In holding that limitation is saved, 
the learned Subordinate Judge reckoned this 
period of three years from the date of attain¬ 
ment of majority, and excluded this date itself 
under the provisions of S. 12 of the Act. It ap¬ 
pears to me that there are two mistakes in his 


reckoning. Under 8. 6, sub-s. (l), a person 
labouring under a disability is entitled to insti¬ 
tute a suit within the same period “after the 
disability has ceased” as would otherwise have 
been allowed under Sch. 1 to the Act. Under 
8 . 8 the extension of time given by S. 6 shall not 
extend for more than three years “from the 
cessation of the disability.” The three year 
period, therefore, must be counted, not from the 
date of attainment of majority, but from the 
date of the cessation of minority. In this case 
the cessation of minority occurred on 3rd May 
1940, and the three-year period began to run on 
4 th May. Section 12 provides that, in computing 
limitation, "the day from which such period is 
to be reckoned shall be excluded.” This would 
exolude 3rd May. According to the Subordinate 
Judge, 4th May was to be excluded. Even so, the 
period of three years would commence on 5tb 
May 1940, and would expire at the last moment 
of 4th May 1943. Under the provisions of 8. 8, 
therefore, 5th May would be too late for the filing 
of the suit. Mr. Gho3h has appealed to S. 9, 
General Clauses Act of 1897, which provides that 
where time is to be reckoned “from” a particular 
date that date shall be excluded. This is a pro- 
vision equivalent to s. 12, Limitation Act, and, 
as I have shown, does not help the plaintiff. 

[5] Mr. Ghosh meets this difficulty by arguing 
that the suit was not merely a suit for recovery 
of possession, but also a suit for redemption, 
limitation for which is sixty years under Art. 148 
of the Schedule to the Limitation Act and has 
not yet expired. He says that, when his client 
was dispossessed, there were two remedies open 
to him: either, firstly, he could bring a suit for 
recovery of possession, or, secondly, be could sue 
to redeem the mortgagee. It appears to me that 
the moment it is conceded that a suit for reco¬ 
very of possession lay the plaintiff comes within 
the mischief of S. 28, Limitation Act. Under that 
section, at the determination of the period limi¬ 
ted to any person for instituting a suit for 
possession of any property, his right to such pro¬ 
perty shall be extinguished. The period in this 
case expired on 3rd May 1943; after that date, the 
plaintiff has no interest in the property and is 
not entitled to redeem. 

[6] Following another course of reasoning 
Mr. Ghosh has contended that the possession of 
the auction-purchaser in the mortgage sales 
was not illegal, that a purchaser in execution of 
a mortgage decree obtained in the absence of ai 
necessary party acquires thereby the position of 
a mortgagee, and takes subject to the right of 
redemption of the party who was not impleaded 
in the suit. He cites in particular Jugdeo Singh 
v. Habibulla , 12 c. w. N. 107 : (6 o. L. J. 612) 
and Hemanta Kumar v. Jitendra Nath, a.i.r. 
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{32) 1345 Oal. 135 : (219 I. c. 69), as authorities concerned with a simple mortgage. It is diffioult 


that, where such a purchaser does not get posses, 
sion, it is open to him to sue for possession sub¬ 
ject tc this right of redemption. The line of 
decisions of which these cases are instances is 
explained in Bidhu Ranjan v. Soleman Prd - 
manik , I. L. R (i94i) 2 cal. 209 : (a. i. r (28) 
1941 cal. 613), by Mukherjea J , who delivered 
the leading judgment in Remanta Kumar Bose 
v. Jitendra Nath Pal , (a. I. R. (32) 1945 Cal. 
135 : 219 I c. 69) : 

“.If the mortgagor himself or the person, in 

whom the mortgagor’s rights were vested, was implead¬ 
ed as a party defendant, but some person interested in 
the equity of redemption, as for 'example, a puisne 
mortgagee, was left out, then the purchaser acquires 
not only the rights of the mortgagee plaintiff but the 
interest of the mortgagor as well, and he can sue for 
possession as purchaser of the mortgagor’s rights sub¬ 
ject to his first mortgagee’s rights being redeemed by 
the puisne mortgagee, and he, in turn, being allowed to 
redeem the latter in his capacity as a mortgagor. But 
when the equity of redemption is entirely unrepresented 
in the mortgage suit and the holder of the equity of 
redemption is not at all made r party to such suit, the 
possession of the purchaser cannot be higher than that 
of the assignee of the mortgagee’s rights. As a purcha¬ 
ser of the mortgagee’s rights he cannot sue for posses¬ 
sion, and his only remedy would be to institute a 6uit 
for enforcement of the mortgage bond.” 

.In the present case, the equity of redemption 
was entirely vested in the plaintiff, and, in his 
absence, the auction purchaser would acquire no 
interest, so that his entry on the property would 
be the entry of a trespasser. 

[7] Great stress has been laid by Mr. Ghosh 
on the provisions of Art. 148 of the Schedule to 
the Limitation Act read with S. 60, T. P. Act. 
Article 148 relates to a suit against a mortgagee 
to ‘redeem or to recover possession” of immo¬ 
vable property mortgaged. A suit for redemption 
is defined in S. 60, T. P. Act, under which the 
mortgagor has a right at any time after the 
principal money has become due, on payment 
or tender of mortgage money, to require the 
mortgagee, among other things, “where the 
mortgagee is in possession of the mortgaged pro¬ 
perty to deliver possession thereof to the mort¬ 
gagor. Mr. Ghosh argues that, even if the 
plaintiff’s right to sue for recovery of possession 
as from a trespasser is barred, he is still entitled 
under 8. 60 read with Art. 148 to ask for delivery 
of possession. The remedy in question depends 
on the existence of the relationship of mortgagor 
and mortgagee between the parties. As I have 
pointed out, this relationship was dissolved as 
soon as the period limited for a suit to recover 
possession as from a trespasser expired. Apart 
from this, it seems clear to me that 8. 60 and 
the lengthy period of limitation provided by 
Art. 148 relate to a Buit for recovery of posses¬ 
sion from a mortgagee as such. Here, we are 


to see how a simple mortgagee, who enters into 
possession by way of purchase of the equity of 
redemption, can be said to be in possession as 
a mortgagee. I am supported in this opinion by 
Jiwa Khan v. Lakhmi Ghand , 11 I. o. 429 : 
(232 P. L. R. 1911) and Munna Lai v. Hamid 
All, 79 I. C. 39 : (A. I. R. (12) 1925 Lah. 58) (vide 
also Humayun Qadar v. Suraiya Begam, A.I.R. 
(18) 1931 oudh 69 (2) : (127 I. C. 252) and Luchi 
Rai v. Jagarnath Sahu, A. I. R. (15) 1928 ALL. 
197 : (114 I c. 187). In Nizam Din Khan v. 
Rashid All Khan , 16 Lah. 12 : (A.I.R. (21) 1934 
Lah. 902), their Lordships went even further and 
applied the same principle to a case in which a 
usufructuary mortgagee who was not in posses¬ 
sion under the mortgage obtained possession 
under an invalid sale. In reply, Mr. Ghosh has 
drawn our attention to several decisions as 
authorities that a purchaser in execution of a 
mortgage decree, which by reason of some 
defect does not operate to extinguish the mort¬ 
gage, becomes himself a mortgagee. Khiarajmal 
V. Diam, 32 I. A. 23 : (32 Cal. 296 P. O.), which 
was followed in Mir Wajid Ah v. Alidad 
Khan t A. I. R. (27) 1940 pat. 45 *. (184 I. C. 124), 
is distinguishable in as much as it deals with a 
usufructuary mortgage. It is based on the prin¬ 
ciple that a person who has entered into posses¬ 
sion of a property as a usufructuary mortgagee 
cannot, during the subsistence of the mortgage, 
make his possession adverse by asserting an 
independent title in himself, Baijnath Prasad 
Singh v. Muneshwar Singh, A.I.R. (23) 1936Pat. 
63:(160 I. C. 1066) is also a case of usufructuary 
mortgage. On facts further it was held by Wort 
J. that the usufructuary mortgagee did not set up 
an adverse title. It is easy to see why in the case of 
such a mortgage the possession of the mortgagee 
cannot become adverse for, so long as the mort¬ 
gage subsists, the mortgagee is entitled to posses¬ 
sion, and, whatever interest in himself the 
mortgagee may assert, it cannot be said that the 
owner of the equity of redemption is being wrongly 
excluded from possession. In Mt. Ramjhari Koer 
v. Kashi Nath Sahai, 6 Pat. 513 : (a. I. R. (13) 
1926 Pat. 337), there were three incumbrances on 
the property, the first a usufructuary and other 
two simple mortgages. The second mortgagee 
obtained and executed a decree for sale on the 
foot of his mortgage without impleading the 
third mortgagee. He was himself the auction- 
purchaser and took delivery of possession. The 
third mortgagee then sought to redeem him 
and the possession of the second mortgagee for 
twenty years was set up as adverse. Their Lord- 
ships rejected this defence. This decision is only 
apparently in support of the contention of Mr. 
Ghose. It was not a case of adverse possession 
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at all, for the possession of the property seems to 
have been with the usufructuary mortgagee all 
along, in Nunnu Mai v. Ram Ghanaer , 53 

ALL. 334: (A. I. B. (18) 1931ALL. 277 P. B.), the 
point at issue was the application of 8 s. 63 and 
TO, T, P. Act, and the question of adverse posses¬ 
sion was not considered. GuLatchandsao v, 
BasJuruddin Na 3 iruddin , a. I. R. ( 28 ) 1941 
J*ag. 141 : (I. L. R. ( 28 ) 1941 Nag. 244), the deci- 
eion of a single Judge is distinguishable on tbe 
facts, being a oa 3 e for foreclosure. His Lord, 
ships did not lay down any principle inconsis¬ 
tent with what I have said above. He observes 
at p. 143 : 

"Whether mortgagee's possession beeomos adverse or 
not depends upon the nature of the right which the 
mortgagee asserts while entering into possession of the 
mortgaged property. If he enters into possession pur- 
suani to the rights aoqaired by him uuder the mort¬ 
gage his possession will in my opinion not be adverse. 
It is only when he takes possession in assertion of a 

right independently of the mortgage that his possession 
will beoome adveme. 


In the case before him. he held that the morfc 
gagea entered into possession aa such and, there 
fore, his possession did not operate to bar th< 
remedy of tbe nonimploaded party by way o 
redemption. Sulloman Hashim v. Esso, A, I. b 

<18) 1926 Sind 145 : (20 S. h. R, 277) was a case 
of simple mortgage, bat is distinguishable on the 
facts as the mortgagor, being unable to dis- 
charge the mortgage debt, hauled over posses- 
Bion to the mortgagees qua-mortgagees to enable 
them to realise, if not the principal, at least tbe 
interest oat of the inoome of tbe mortgaged pro. 
perty. Vallabhdas Mulji v. Pranshankar Nar- 
oneahankar , a, I. a. (i 6 ) 1929 bom. 24 :(113 I. g. 
318) is similarly distinguishable. There, the mort¬ 
gagee, exercising under the mortgage deed, his 
power of sale transferred the property to him- 
self. Pawoett J. held in the ciroumstanoes that 
he entered into possession as a mortgagee. Kali 
Mahmud, Talukiar v. Dma Bandhu Duct, 

A. I. B. (7) 1920 Oal. 937 : (62 I. 0. 502) was de. 
aided on its own peouliar facts. The simple 
mortgagee got into possession of the mortgaged 
property under a sale which was subsequently 
set aside. He was allowed to continue in posses¬ 
sion, however, and was treated as a mortgagee 
ra possession being made to aooount for the 
aotual realisations made by him. The only case 
comparable on the facts is Awadh Singh v 
Naabat, 46 I 0 872 : <A. I. R. ( 4 ) 19 17 Nag 33 ).' 

a decision of the Additional Judicial Commis- 
aioner, Nagpur. The learned Judge applied to a 
case of simple mortgage an observation of their 
Lordships of the Privy Council in Kluaraimal 

v. Daim, 32 I. A- 23 : (32 Cal. 2J6 p. 0 .) which, 

in his opinion, was independent of the form of 

the mortgage. With respeot, I would disagree 
1950 P/27 & 88 b 


The very first; sentience of the passage relied on 
—"Their Lordships are satisfied that the posses¬ 
sion ha3 been that of the mortgagees through¬ 
out” distinguishes that case from a case of 
simple mortgage. In the one case the mortgagee 
enters as such and cannot alter the nature of 
h;s possession by subsequent assertion of title. 
In the other case, the mortgagee 19 not iu posses¬ 
sion and enters into possession in assertion of an 
absolute title in himself. 

[8] Mr. Ghosh has suggested 3 omewhafc half, 
heartedly that this is not really a case of dis¬ 
possession, and has drawn our attention to the 
assertion in the plaint that, at the time the 
mortgage suits were filed and when the property 
was sold, the thika was still existing and the pro- 
party was in the possession of the chikadars. 
Except for a statement by one of fche witnesses 
that the thika was givsn for a period of six years, 
there is no evidence on record regarding the 
terms or the duration of the thika . On tbe con¬ 
trary, it is expressly stated that the defendants 
(according to the plaintiff, fche other defendants 
along with defendant 2 are fche successors.in- 
interest of Kalaohand C'hakravarty) have been 
in possession of fche mortgaged property since 
fche date of their purchase, have sold wood from 

fche jungle and have appropriated the usufruct of 
the villages. 

[ 9 ] Firstly, it was contendfd that fcho defen¬ 
dant has not pleaded adverse possession, and the 
point cannot be taken in appeal. It does not 
appear to me that fche question of adverse 
possession really arises. The plaintiff has come 
to fche Court with a clear case of dispossession.! 
Acoording to bis story, the defendant„ 2 ’sl 
predecessors-in-interost entered into possession as! 
trespassers and have dispossessed him. He seeks 
to recover possession from them. He cannot get 
relief unless he establishes that within the period 
limited by Art. 142 of the Soheduie to the 
Limitation Aofc read with 8 s. 6 and 8 of the 
Act he was in possession of the property. There) 

is no evidence whatever to prove his possession 
within this period. 

[ 10 ] In view of my conclusions on fche point of 
limitation, it ia not necessary to po into tbe merits 
of these appeals on the facts. Since the issues 
have been raised before us, however I shall 
briefly deal with them. 

[ 11 ] As regards Mortgage Suit No. 123 of 1917 
the evidence is one-sided as to tbe date of the 
doath of Kalachand Chakravarty, and the 
correctness of the finding of the Subordinate 
Judge is not challenged. Kalachand Chakravarty, 
died before the passing of the final decree, which! 
was, therefore, a nullity so far as the present 
plaintiff is concerned (Jungli Loll v. Laddu 
Ram, 4 p. Tj. j. 240 : (a. i. r. ( 6 ) 1919 p a t. 430 
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F. B.)). In the execution case proceedings were 
taken against Kalachand Chakravarty. There 
can, therefore, be no doubt that the sale was a 
nullity. 

[ 12 ] It appears from the order-sheets of Mort¬ 
gage Suits 48 and 49 that the plaintiff under the 
denomination “minor son (name not known) of 
Kalachand Chakravarty”, was impleaded as a 
defendant under the guardianship of his mother 
Hemangini Devi. Notices were issued both to 
him and to his proposed guardian. After service 
of the notices, and the failure of his mother to 
appear and consent to act as his guardian, a 
pleader Mr. Bimal Krishna Ghosh was appointed 
as the guaidian ad litem. The pleader was given 
about.one and a half months’ time within which 
to file a written statement. During this period, 
he tried to get into touch with the minor but got 
no response. He was, therefore, unable to file 
any written statement. All this happened a long 
time ago, and there is no oral evidence available 
of what happened. Proceeding on the presump¬ 
tion that all official acts have been regularly 
performed, there can be no doubt that Heman¬ 
gini Devi, who was herself a defendant in one 
of these suits, was aware of the proceedings and 
her failure to appear herself and to instruct the 
guardian ad litem of the minor indicates the 
consciousness that there was no defence to these 
suits. On the evidence, therefore, the Subordinate 
Judge has rightly held that the minor was pro- 
perly represented, and the plea of gross negli- 
gence against the pleader guardian is not 
justified. 

[13] The only evidence available regarding 
the proceedings in execution is contained in the 
register of civil suits, an extract copy of which 
has been placed upon the record. This contains 
entries relating to execution, and, in column 23 
of the register, are entered the names of the 
persons against whom execution is taken out. 
In the entry relating to Mortgage Suit No. 48, 
there is no mention of the minor. We find from 
the decree (Ex. 8 a) that he has also been omitted 
from the decree. In these circumstances, there is 
no certainty that execution was levied after notice 
to the minor. The sale would, therefore, be in¬ 
effective against him and, if this suit had not 
been barred, the plaintiff would have been 
entitled to a decree in respect of the property 
covered by this sale. In the register of civil suits 
relating to Mortgage Suit No. 49, we find fifteen 
named persons against whom execution was 
taken out and a further entry “name not known.” 
From the copy of the final decree (Ex. 8B), it is 
clear that this entry relates to the plaintiff. In 
the circumstances, there is no reason to suppose 
that notice was not issued to him before execu¬ 
tion was levied. The sale in this case, therefore, 


must be held to have been a valid sale. For the 
reasons given by me above, I consider that the 
appeal of defendant 2 should succeed and that 
of the plaintiff should fail. I would, therefore, 
modify the decree of the Subordinate Judge and 
direct that the suit be dismissed. In the peculiar 
circumstances of the case, as the plaintiff has 
failed on w 7 hat is a technical point, I consider it 
fair that the parties should bear their own costs. 
There will be no order as to costs. 

Sinha J.—I agree. 

R.G.d. Order accordingly . 


A. I, R. (37) 1950 Patna 210 [C. N. 50.) 

Agarwala C. J. 

Sudia Bhuskaulia and another—Petitioners 
v. The King. 

Criminal Revn. No. 1416 of 1949, D/- 24th November 
1949, from order of S. J., Darbhanga, D/- 24th Septem¬ 
ber 1949. 

Criminal P. C. (1898), S. 235 — Misjoinder of 
charges — Accused caught while committing theft 
by owner —Owner subsequently assaulted with 
garasa and stick by accused's father and brother on 
his refusal to release accused — Offence of theft 
held was separate from offences under Ss. 323 and 
326, Penal Code, and should not be tried together. 

[Para 1] 

Annotation : (’49-Com.) Criminal P. C., S. 235 N. 2. 

Qoyal Prsaad, K. D. De and S. Ahbar Imam — 

for- Petitioners, 

Raghunath Jha — for the Crown. 

Order* — The petitioner Ghutar has been 
convicted under 8. 326, Penal Code and bi3 son, 
the petitioner Sudia, under Ss. 323 and 379. The 
convictions are assailed on the ground of mis¬ 
joinder of chargee. The facts are that the com¬ 
plainant Yaidyanath Jha saw Sudia and hie 
brother Karia cutting the gram crop in his 
field. On Vaidyanath protesting Karia ran 
away in one direction and Sudia in another 
direction. Vaidyanath followed Sudia and 
caught him and then took him towards the 
village. When they neared the house of Sudia 
the latter’s father and brother emerged, the 
former armed with a garasa and the latter with 
a stick. They demanded that Vaidyanath 
release Sudia. On his refusal Ghutar assaulted 
him with a garasa and Karia with a stick, with 
the result that he fell. Thereupon he was still 
further assaulted by Karia and Sudia. Later, he 
was removed to hospital and a first information 
was laid. It is quite obvious that the offence of 
theft was quite separate from the offences under 
89. 323 and 326 and should not have been tried 
together. The convictions and sentences must, 
therefore, be set aside. Th9 petitioners must nov. 
be retried separately, that is to say, Sudia mast 
be tried on the charge under 8. 379 by himsell 
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and must be retried separately on the oharge of 
assault with his father Ghutar, Sudia under 
S. 828 and Ghutar under s. 326. 

Revision allowed. 


V.B.B. 


A. I. R. ( 37 ) 1980 Patna 211 [C. N, 61 .] 

Shearer and Reuben JJ. 

Bhagirath Prasad Kamalia — Appellant v. 
Sm. J amuna Devi and another — Respondents. 

A. F. 0. 0. No. 20 of 1948, D/- 6-9-1949, from order 
of Sub-J., Gaya, D/- 16-1-1948. 

(a) Civil P. C. (1908), S. 47—Decree against dead 
person—Objection to execution by legal representa¬ 
tives falls under S. 47. 

A final decree was passed against a deoeased judg¬ 
ment-debtor, and his legal representatives challenged 
Its exeontability: - - 6 

Held that the dispute was one which arose between 
the parties within the meaning of S. 47 : A. I R 
1919 Pat. 430 (F.B), Rel. on. [Para 

Pt^l8)° tati ° n : (,44 ‘ Com ‘ ) Civil P ‘ C -» S - N. 8, 

(b) T. P. Act (1882), S. 8 __ Decretal debt — 
1 ransier by registered instrument — Securities are 
also transferred. 

Where a decretal debt is transferred by a registered 
instrument, the eecurities therefor are also transferred 
to the transferee. [Para 61 

Annotation : (’45-Corn.) T. P. Act, S. 8, N. 17. 

JanaJc Kishore — for Appellant. 

Raj Kishore Prasad —for Respondents. 

Reuben J.—-This appeal arises out of an ap¬ 
plication for the execution of a decree for sale 
The property sought to be sold is 3 annas 
6 pies share in a house bearing holding No. 136 
in Ward no. 2 in the Municipality of Gaya. 

[2] This house formerly belonged to one 
Gopalji who executed a mortgage bond in 1930 
hypothecating this property. The mortgagee 3 ued 
on the bond on 19th September 1936 (suit no. 62 
of 1936), and obtained a preliminary decree on 
28th January 1938. The decree was made final 
on 4th August 1941. One Bajrang Sahay figures 
in the final decree as judgment-debtor No. 51. 
The respondents, who are transferees from the 
heirs of Bajrang Sahay, objected to the execu- 
fcion of the decree on the ground that Bajrang 
Bahay died on 21st May 1941 and that, as no 
substitution was made in his place, the decree 
cannot be exeouted against them. The objection 
has been sustained. Hence, the present appeal. 

[8] Before the Subordinate Judge there was a 
contest as to whether Bajrang Sahay died before 
the decree was made final. The correctness of 
the finding that he died has not been challenged 
before us. The only point pressed by Mr. Janak 
Kishore for the appellant is that Bajrang Sahay 
acquired his interest in the property during the 
pendency of the mortgage suit, that he was there, 
fore not a necesEary party in the mortgage suit 
and the failure to implead his legal represent*. 
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fives will not affect the execufcabilit.y of the 
decree. Mr. Raj Kishore Prasad resists this con¬ 
tention, asserting that Bajrang Sahay's interest 
in the property commenced before the institu¬ 
tion of the suit. He also raises a preliminary 
point, that the opposite party being strangers to 
the decree their objection was not under s. 47 

but under o. 21, R. 60 , Civil P. C., and so no 
appeal lies. 

[4] As I consider that on the merits the appeal 
fails the preliminary point is of academical 
interest. Since it has been argued before ua I 
would express my opinion. Had a decision been* 
necessary, I would have rejected the contention 
relying on Jungli Dali v. Daddu Ram , 4 p. l, j, 
240 : (A. I. R. (6) 1919 Pat. 430 F. B.). The ’ faots 
in that case were similar to the one before us. 
A final decree was passed against a deceased 
judgment-debtor, and his legal representatives 
challenged its executability. The Courts below 
rejected the objection, holding that the execution 
Court could not go behind the decree. The deci¬ 
sion was reversed by a Full Bench of this Court 
which held that the dispute was one which 
arose between the parties within the meaning of 
B. 47 (vide pp. 247, 251 and 261 of the report). 

[5] The papers necessary for the decision of 
the question of fact involved in the remaining 
point have been filed before us. The relevant 
facts are as follows. Gopi Nath filed a partition 
suit and obtained from the Court an interim 
maintenance order against the kana Gopalji for 
a monthly allowance of Rs. ieo. The suit was 
finally disposed of by compromise on 1st August 

1931. Nevertheless, Gopinath took out execution 
of the order for payment of maintenance as if 
it was a decree. Gopalji appealed against the 
order permitting the execution to proceed (M. a. 
No. 46 of 1932). Certain property was sold in the 
course of the execution proceeding and Gopi 
Nath deposited Rs. 1082-6-0 under o. 21 , r. 89 
for setting aside the sale. Under the order of the 
High Court in M. A. no. 46, Gopalji withdrew 
this money after furnishing security for its re¬ 
payment in the event of the appeal being decided 
against him. The security was given on 3ist May 

1932, and consisted of the sixteen annas interest 
m the house in question. The appeal wa 3 ulti¬ 
mately decided in favour of Gopi Nath on 6th 
September 1933, and the amount which Gopi Nath 
was entitled to recover (including the amount 
deposited by him) was assessed at Rs 1933 On 

!5th August 1936 Gopi Nath transferred hi ‘dues 

under the High Court order to Bajrang Sahay 
by a registered document. Bajrang Sahay exe- 
cuted this order in Execution case no. 252 of 1936 
in the Court of the Subordinate Judge, 1st Court 
Gaya and puUo sale and himself purchased the’ 
sixteen annas interest in the house on 8th March 
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1937 By reason of this purchase, Bajrang Sahay 
was impleaded as a defendant in Mortgage Suit 
No. 62 of 1936 on an application filed by the plain¬ 
tiff on Slat March 1937. A previous petition filed 
by the plaintiff on loth February 1927, was dis¬ 
missed on 18 r h February 1927, on the ground that 
no document had been filed to show that Bajrang 
tiahay had aay interest in the equity of redemp- 
Tioo. 

[6] The question is whether Bajrang Sahay's 
inter ost in the property commenced on 15 th 
August 1936 or on 8th March 1937. Mr. Janak 
Kishore points out that the transfer under the 
deed of assignment of 15th August 1936, was 
expressly confined to the decretal amount. In 
my opinion there is no force in his contention. 
The transaction is governed by S. 8, T. P. Act: 

“Unless a d’fferent intention is expressed or neces¬ 
sarily implied, a trans er of proporty passes forthwith 
to the transferee all tho interest wh ch ihe transferor is 
then capable of passing in the proporty, and in tho 
legal incidonta thereof." 

Instances of what is meant by “incidents” are 
given in the section and among them we find 
an exact analogy : 

'Where tho property is a debt or other actionable 
claim, the securities therefor (except where they are 
also for other dtbts or claims not transferred to the 
transferee), bat not arrears of interest acjrued before 
the transfer." 

In this caee the deed of transfer, though ox- 


Ram Kirit Singh A. l. r, 

procedure which would not be necessary if he 
intended to enforce the security. I oannot see 
that the nature of the execution taken out by 
Bajrang Sahay affects the question before os. 
By his purchase on 15 th August 1936, Bajrang 
Sahay acquired an encumbrance on the pro¬ 
perty and became a necessary party to the suit. 
By his purchase of the property in his execution 
case he increased hi 3 interest in the property. 
This increase in his interest could not put him 
in a worse position than he was in before. Hence, 
he must have continued to be necessary party. 

18] It follows that the objection of the respon¬ 
dents has rightly been sustained. It is not neces¬ 
sary for us to consider in this appeal what 
remedy, if any, is now open to the decree- 
holder. 

[9] On the above grounds, I would dismiss 
this appeal with costs. 

Shearer J —I agree. 

V.B,B. Appeal dismissed. 

A. I. R. (o7) 1950 Patna 212 [C. N. 62 .] 
Sinha and Reuben JJ. 

Nandlal Singh — Appellant v. Bam Kirit 
Singh and others — Respondents . 

A. F. A. D. No. 2325 of 1947. D/- 23-11-1949, from 
decision of Sub. J., 2nd Court, Gaya, D/- 24-7-1947. 


pressed to refer to the debt alone, clearly shows 
the intention that the security should be trans¬ 
ferred at the same time, for in para. 7 of it we 
find: 

' That the vendee has also been informed that tho 
hou o iu Ward No. 2, bearing former holding No. 138, 
present holding No. 136, (situate on the road) at Sonar- 
patti where jewellers reside, is in security and is liablo 
for the said decree; that is, Gipal .fee, tho deoree- 
holder, filed a petition in Execution Cft;e No. 3-59 of 
1931 in the First Court of tho Subordinate Judge for 
withdrawing the amount deposited by me, the execu¬ 
tant, against which I, the exeoutant-appellant, took 
steps in the High Court for issue of injunction. But the 
lower Court took the said property iu security and paid 
the money deposited by me, the exeoutant, to Gopal 
Jeo, the deoree-holder. It was in this hope that tho ven¬ 
dee-claimant purchased the said decree on payment of 
sufficient consideration money. Hence the claimant 
also shall be fully competent to realise (the amount; 
from the property given in security iu the said execu¬ 
tion ca e or by such other means a3 be may think 
proper. I, the executant, or my heirs neither have nor 
shall have any objection to this and if I put forward 
any olaim it shall be deeuiod quite illegal.” 

The deed of transfer having been duly registered 
there was nothing to prevent the security from 
passing along with tbe decretal dues. 

[73 Mr. Janak Kishore has stressed that the 
execution taken out by Bajrang Sahay w*a not 
6 mortgage execution, that he proceeded nob 
merely in respect of the secured amount but for 
the whole decretal amount, and that he asked 
for attachment of the property prior to sale—a 


Contract Act (1872), Ss. 43 and 69 —Decree for 
arrears of rent for 1342 to 1345 Fasli against plain¬ 
tiffs who were dar-mokararidars — Defendant not 
impleaded in rent suit—Defendant becoming co- 
sharer dar-m kararidar by purchasing share from 
another dar-m^kararxdar — Defendant undertaking 
to pay arrears of rent for 1342 — Plaintifis satisfying 
decree and suing defendant for contribution even 
In respect of year 1342 —Plaintiffs held could not 
ask for reimbursement under S. 69 but were entitled 
to decree for contribution under S. 43 —Defendant 
held was not liable to contribute in respect of year 
1342 but was liable to contribute in respect of 
decree for costs in rent suit. 


Section 69 makes a distinction between a person 
interested in tbe payment of money and a person 
bound by law to pay it. Tbe word “reimbursed” is 
significant and contrasts with the words “contri¬ 
bute” and “contribution” in S 43 which empowers 


each of two or more joint promisors to compel every 
other joint promisor to contribute to the performance 
of the promise. Contribution is between persons equally 
bound, reimbursement between a person interested in 
payment and a person bound to pay. Case law referred. 

[Para 6] 


A dr cree /or arrears of rent for tbe years 1342 to 
1345 Fasli having been passed against the plaintiffs, 
who were dar-mvkararxdars. they deposited the neces¬ 
sary ameunt to satisfy the decree and brought a suit 
for contribution against the defendant who was not 
impleaded in tbe rent suit end who had become a co- 
shurer dar-mokarar<idar by reaBcn of bis purchase of 
a share in tbe dor-mokai arx teriuie from CDe cf the 
other dar-rtickatarxdars in 1345. On the allegation 
that the defendant bed in bis Eale deed undertaken to 
pay the arrears for 1342, the plaintiffs sought ccntnbu* 
tion from bim in teepeet ol that year also. 
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Held (1) that the plaintiffs were judgment-debtors 
in the rent deoree and, therefore, bound by law to pay 
it and henoe they coo’d n_>t aek for reimbursement 
under 8. 69, particularly from a person who was not 
himself a party to the deoree; [Para 6J 

(2) that the plaintiffs and the defendant were in the 

position of joint promisors as regards the payment of 
rent and, therefore, the plaintiffs were entitled to a 
deoree for contribution under 8. 43; [Para 7] 

(9) that the plaintiffs not being a party to the agree¬ 
ment whereby the defendant had bound himself to 
pay the arrears of rent for 1342 faslf, they and ihe 
defendant oould not be regarded as oo*promisors and, 
therefore, the latter was not liable to contribute in 
respeot of the year 1342; and [Para 8] 

(4) that the defendant was liable to contribute in 
respeot of the decree for costs In the rent enit as there 
was no equity In his favour: A. I R. (23) 1986 

Pat. 49, Foil.; 45 0. W. N. 857, Expin. [Para 9] 

Annotation: (’46-Man.) Contract Act, 8. 43 N. ], 
5 and 10: 8. 69, N 1 and 7. 

B. N . Rai and Oirijanandan Prasad 

T n O f # „ — for Appellant. 

J U. Sanyal—lov Respondents. 


Reuben J, —This appeal is directed against 
a decision of the Subordinate Judge, Second 
Court, Gaya, affirming a decision of the Muneif, 
First Court, Gaya, in a suit for contribution. 
The appellant was defendant 1 in the suit. 
In village Dardha, under the proprietress 
Sayeeda Khatoofi, there is a dar mokarari 
tenure comprising a share of eight annas Dokhta 
of the village. It is held in the following shares: 
(l) Plaintiff s two annas; ( 2 ) defendant 1 , one 
anna, and ( 3 ) defendants 2 and 3 five annas. 
The one anna share was formerly held by Tufail 
Ahmad (defendant 6), from whom defendant 1 
acquired it by purchase in 1345 Fasli. Dar- 
mokarari rent haviDg fallen in arrears, the pro¬ 
prietress sued and obtained a decree against the 
plaintiffs foe the arrears of rent for the years 
1842 to 1345 Fasli. Defendant 1 was not implea. 
ded in the rent suit. The plaintiffs deposited 
Be 1,945-7 0 towards satisfaction of the decree and, 
the other co-sharer dar mokararidars having 
paid their quota of the dues in accordance with 
their respective shares, brought this suit for 
contribution against defendant 1 . On the allega¬ 
tion that defendant 1 in his eale-deed undertook 
to pay the arrears for 1342, they sought contribu¬ 
tion from defendant 1 in respect of that year 
also but in the alternative, sought contribution 

for this year from Tufail Ahmad. 


[2] Defendant 1 resisted, disclaiming liability 
on the ground that he was not a party to the 
rent suit, and further that, in the course of the 
execution of the decree for arrears of rent, bis 
share of one anna was exempted from’sale 
on an objection under o. 21 , r. 68, filed 
by him Tufail Ahmad being dead, his legal 
representatives have taken the defence that 
defendant 1 having undertaken the liability in 


the sale-deed, was liable to contribute and not 
Tufail Ahmad. 

[8] The learned Munsif accepted the defence 
of the representatives of Tufail Ahmad and, on 
considerations of equity, found defendant 1 liable 
to contribute in proportion to his share in the 
darmokarart interest. In view of the fact that 
the rent decree was not passed against him, and 
that bis one anna share was exempted in the 
execution proceedings, he considered that 8s. 69; 
and 70, Contract Act, have no application. On: 
theae findings he proceeded to decree the suit in, 
full. The Subordinate Judge in appeal has based 
the decree against defendant 1 on S. 43, Contract*. 
Act. Like the Munsif, he has relied upon the 
eale-deed as imposing on defendant l the liability 
to contribute in respect of the year 1342. He has 
pointed out that the Munsif inconsistently with 
his findings decreed the suit against the repre¬ 
sentatives of Tufail Ahmad, but he found him¬ 
self unable to interfere as there was no appeal 
or oross-objection by them before him. 

[4] Three contentions have been pressed before 
us : ( 1 ) That defendant 1 i3 not liable to contri¬ 
bute at all, ( 2 ) that ho is not liable to contrL 
bute in respeot of the year 1342, and (3) that be 
is not liable to contribute in respect of the decree 
for costs in the rent suit. 

[5] The first contention is rested on the deci¬ 
sion of Das J. in Kamalcshwari Prosad v. 
Japarnath, a. i. r. ( 7 ) 1920 Pat, 165 : (66 I. o> 

949 ). In that case, the landlord had obtained & 
decree for arrears of mcJcaran rent for the yearf? 
1315 to 13 18 Fasli against two sets of tenants 
who formed defendants eocond and third parties 
in the subsequent suit- for reimbursement. The 
plaintiff in the reimbursement suit, who was 
a co-sharer molcararidar , and who apparently 
had not been impleaded in the rent suit, paid 
Re. 1067-4-9 in satisfnetion of tin decree and sued 
for reimbursement. Defendant 1 in the suit, who 
was a co-sharer mokararidar to the extent of 
two annas, having purchased this share on 8th 
September 1909, and was the mortgagee in pos¬ 
session as to three annas share from before fch& 
period covered by the rent suit had not beers 
impleaded as a defendant in the rent suit. Hie 
Lordship held that defendant 1 , not being & 
party to the decree, was not bound to pay it as 
to the two annas share, but, as the mortgagee 
in possession of three annas, he was to that 
extent bound to pay it and, therefore, to this 
extent the plaintiff, subject to limitation, was 
entitled to succeed against him. That was a suit 
to wbieh s. 69, Contract Act, in terras applied. 
Under this section reimbursement is sought from 
the persons “bound by law to pay Having 
found that as regards the two annas share the 
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defendant 1 was not liable under S. 69, Das J. 
did not investigate whether he could be made 
liable under any other provision of the law. 

[6] It is necessary to consider further the 
applicability of 8. 69 to the present case, as Mr. 
Sanya! for the respondent-plaintiffs has urged 
strongly that this section applies. I reproduce 
below the provisions of this section : 

“A person who is interested In the payment of money 
which another is hound to pay, and who therefore pays 
it, is entitled to be reimbursed by the other.” 

Apparently, the section make3 a distinction be¬ 
tween a person interested in the payment of 
money and a person bound by law to pay it. 
The word "reimbursed” is significant and con¬ 
trasts with the words "contribute” and “con¬ 
tribution” in S. 43, which empowers each of 
two or more joint promisors to compel every 
other joint promisor to contribute to the per¬ 
formance of th6 promiso, Contribulion is between 
persons equally bound, reimbursement between 
a person interested in payment and a person 
bound to pay. My reading of s. 69 is in accord 
with Mamndra Chandra v. Jamahir Kumari , 
32 Cal. 643: (9 C.W.N. 670), Jinnat Ali v. Fateh 
Ali , 16 c. w. N. 332 : (9 i. c. 219) and Biraj 
Krishna v. Puma Chandra , i. L. R. (i939) 2 
Oal. 226 : (A. T. R. (26) 1939 Cal. 646). The same 
view was expressed by a Bench of the Madras 
High Court in J agapatiraju v. Sadrusannama 
Arad t 39 Mad. 796 : (A. I. R. (3) 1916 Mad. 980), 
which cited a still earlier decision of the Calcutta 
High Court reported in Futteh Ali v. Gunga - 
nath Roy , 8 cal. 1 13 : (io c. L. R. 20). In the 
case before us, the plaintiffs were judgment- 
debtors in the rent decree and, therefore, bound 
by law to pay it. Hence, they cannot ask for 
reimbursement under S. 69, particularly from a 
person who was not himself a party to the 
decree. 

[7] Coming hack to the applicability of S. 43, 
Contract Act, the learned counsel does not cite 
any authority other than Kamleshivari Prasad 
v. J agarnath , A. I. R. (7) 1920 Pat. 155: (66 I.C. 
949) (ante) in support of his contention. Rent is 
a matter of contract between the landlord on one 
side and the tenant on the other. It has been 
faintly suggested that the liability of the tenants 
in this case was not joint. This is a question .of 
fact which should have been raised in the plead¬ 
ings. The proceedings in the Courts below seem 
to have been on the basis that the liability for 
rent was in this instance a joint one and the 
.appellant cannot be allowed to change his posi¬ 
tion at this stage. The appellant and the plain¬ 
tiffs, therefore, are in the position of joint 
promisors as regards the payment of rent and 
the plaintiffs are entitled to a decree for contri¬ 
bution under S. 43. 


[8] Coming to the second point, I think the 
appellant is entitled to succeed. It is not clear 
from the judgment of the Subordinate Judge 
whether in fact the appellant under the terms of 
the Gale-deed bound himself to pay the arrears 
of rent for 1342 Fasli. It is not necessary for us 
to go into the question, however. Whether he 
bound himself to do so or not, this was a matter 
between him and his vendor* The plaintiffs were 
not a party to that agreement and, therefore, in 
respect of the year 1342 Fasli, the plaintiffs on 
one side aud the appellant on the other cannot) 
be regarded as co-promisors. That relationship 
existed for that year between the plaintiffs and 
Tufail Ahmad. Hence, the decree unintentionally 
passed by the Munsif against the legal represen. 
tatives of Tufail Ahmad was correct, 

[9] For the third contention reliance is placed 
on Kanto Mohan v. Gout Mohan , 46 0 . W. N, 
357. The point of the decision is that the contri¬ 
bution sought under S. 43 must be in respeot Of 
the performance of the joint promise, and costs 
imposed by the Court in legal proceedings have, 
apart from special provision regarding them in 
the agreement, nothing to do with the promise. 
That decision is merely an authority that S. 43 
does not generally apply to recovery of contri¬ 
bution in respect of costs imposed by a Court of 
law. It d063 not exclude contribution on equi¬ 
table considerations. In fact, their Lordships, 
before refusing the plaintiff before them contri- 
bution in respect of costs incurred by him in 
legal proceedings carried by him to the Privy 
Council, considered whether on general equitable 
principles the plaintiff’s co-debtors should be 
made to contribute towards tbo3e costs. The test 
adopted by a Division Bench of thi3 Court in 
Bisambhardeo Narayan Singh v. Hitnarayan 
Singh , A. J. R. (23) 1936 Pat. 49 : (15 Pat. 219) is 
laid down in the following extract from the 
judgment of Fazl Ali J. (as he then was) : 

“It appears to me that the decision of Sir Dawson 
Miller in tbe last mentioned case, Mahabir Prasad v. 
Darbhangi Thakur, A. I. R. (6; 1919 Pat. 165: (4 Pat. 

L. J. 4SG) fully meets the points which have been 
raised before us in the present appeal and having regard 
to tbe clever and well reasoned decision of his Lordship 
we have no hesitation in adopting bis view for the pur 
pose of deciding the present case. In that case the 
learned Chief Justice expressed his views in these 
16 r m s • 

‘It seems clear therefore that the doctrine of contri¬ 
bution is well recognised in this country and that the 
only cases in which it will not be enforced are those in 
whioh a liability arises out of a joint wrong or where 
the equities of the cp.se demand that the plaintiff should 
not recover as where tbe party sued was merely a 
formal defendant in th6 previous suit and not personally 
interested in result of it.' 

“These remarks merely emphasise the fact that t ® 
claim of the plaintiff being based not upon any contract 
but upon the principle of equity cannot be enforced 
against a person against whom it will be inequitable t 
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enforce it. Keeping this principle in view we have to 
decide whether there is any equity in favour of defen¬ 
dant 5 who is the appellant in Appeal No. 1207.” 

Considering the facts of the present case, I do 
not see any equity in favour of the appellant. 
The appellant and the plaintiffs were equally in 
the wrong in withholding the dues of the pro¬ 
prietress on account of rent. But each of them 
were responsible for their own share of the rent 
and it was not a case of joint wrong. So far 
as the plaintiffs were in the wrong they have 
suffered in being mulcted for costs to the extent 
of their share of the arrears of rent. There is no 
reason why they should be penalised further by 
bearing the costs in respect of the arrears due 
from the appellant. 

[10] In the result, I would allow this appeal 
in part and direct that the decree of the Munsit 
be modified so as to relieve the appellant-de¬ 
fendant 1 of liability in respect of the year 1342 
as regards rent, interest and other incidental ex¬ 
penses. The appellant will get costs proportional 
to his success. 

Sinha J.—I agree. 

v.R.B. Appeal partly allowed. 


* A. I. R. (37) 1950 Patna 215 [C. N. 53.] 

Das and Mahabir Prasad JJ. 

Ram Das Ram and others — Appellants v. 
Dominion of India-—Respondent. 

A. F. A. D. No. 2G20 of 1947, D/- 25th November 
1949, from decision of Adi. Sub.-J., Arrab, D/- 3rd Sep¬ 
tember 1947. 

(a) Railways Act (1890), S. 72 (2) — Risk note — 
Execution of—Proof—Secondary evidence— Execu¬ 
tion is different from existence — Railway receipts 
referring to risk notes produced — Existence of risk 
notes held proved but not their execution. 

To prove the execution of risk note3 by secondary 
evidence the railway administration produced certain 
railway receipts, which referred to the risk notes : 

Held that, that merely proved that there were such 
documents; that did not prove the due execution of the 
risk notes with particular reference to the conditions to 
be fulfilled under sub-e. (2) of S. 72, Railways Act. 
There 13 difference between the existence of a document 
and the execution of a document. [Para 4] 

Annotation : (’46 Man.) Railways Act, S. 72, N. 8. 

* (b) Railways Act (1890), S. 72 (2) — Risk 
note — Proof of — Railway receipt does not 
prove special agreement contemplated by sub- 
S. (2). 

The railway receipts are merely evidence to show 
that certain goods were placed in the custody of the 
railway and that a certain sum was paid as freight. 
The entry of the letter D against the column 'Risk 
Note Form” does not prove the execution of a special 
agreement, as contemplated by sub-s. (2) of S. 72: 
A. I. R. (31) 1944 Cal. 50, Foil.] Case law referred. 

, * [Para 5] 

Annotation : (’46-Man.) Railways Act, S. 72, N. 22. 

(c) Railways Act (1890), S. 72 (2) — Risk note — 
Execution of — Onus of proof —Risk note must be 
proved by railway company. 
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The risk note Is an exception to the ordinary respon¬ 
sibility of the railway company, and as an exception to 
the general responsibility, the risk note must be 
proved by the railway company to have been duly 
executed. [Para 5] 

Mere charging of the lower rate would not take away 
the liability of the railway company unlegg the 
railway company brings itself within the provisions 
of sub-s. (2) of S. 72: A.I.R. (14) 1927 Mad. 639, 
Rel. on. - [Para 6] 

Annotation : (’46-Man.) Railways Act, S. 72, N. 
4, 22. 

(d) Railways Act (1890), S. 72—Proof of negli¬ 
gence —Loss or damage of goods consigned is 
prima facie evidence of negligence — Contract Act 
(1872), Ss. 152, 161. 

Losb or damage of goods entrusted to a bailee is 
prima facie evidence of negligence; the burden of dis¬ 
proving negligence lie 3 on the bailee, and this burden 
lies also on a railway administration in the absence of a 
speoial contraot to the contrary. [Para 6] 

Annotation : (’46-Man.) Railways Act, S. 72, N. 24; 
Contract Act, Ss. 151 and 152, N. 3, 6. 

Sarjoo Prasad and Kanhayaji —for Appellants. 

N. C. Ghose and P. K. Bose— for Respondent. 

Das J. — This second appeal is by the plain¬ 
tiffs, proprietors of a firm of the name of 
Messrs. Gopal Ram Ram Das of Arrah, The 
short facts, out of which this appeal has arisen, 
are the following. Two consignments of mustard 
oil were booked at a railway station, named 
Jamuna Bridge, on the railway known a3 the 
East Indian Railway Administration now repre- 
seated by the present respondent. The consign¬ 
ments were booked on 16th November 1943, and 
two railway receipts -were given numbered 
751151 and 761152. These railway receipts show 
that the consignor was the Deputy Regional 
Food Controller, Agra and the consignee was a 
firm of the name of Banshidbar Preinsukh Das. 
The consignee firm endorsed the railway receipts 
in favour of the Imperial Bank of India. The 
latter, in turn, endorsed an order on the receipts 
directing delivery of the goods to the plaintiffs’ 
firm. The case of the appellants was that the 
goods arrived at Arrah, another station within 
the E. I. R. Administration, in a highly damaged 
condition, and when delivery was taken it wa3 
found that 13 maunds 5 seers and 3 chattak 3 of 
oil out of one consignment, and 12 maunds and 
25 seer3 of oil in the other consignment were 
short. It wa3 further found that 76 tin3 were 
partly damaged and 23 tins completely damag¬ 
ed. The appellants’ firm alleged that the short 
delivery of the two consignments and the 
damage to the tins were due to the negligence 
and want of proper and due care on the part 
of the Railway Administration, and further¬ 
more, to the misconduct on the part of the ser¬ 
vants of the Railway Administration during the 
time the two consignments w’ere in their custody. 

It was alleged that there was loose shunting of 
the wagons in which the two consignments were 
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placed, and the shortage of oil and the damage 
were due to such loose shunting. On these 
allegations, the appellants’ firm claimed the 
price of 25 and odd rnaunds of mustard oil, the 
price of the damaged tine, profit at 10 per cent, 
and certain incidental expenses laying their 
total claim at rs, 1266-2*5. The defence of the 
respondent, eo far as it is relevant at the present 
stage, was that the consignments were booked at 
a reduced rate of freight under a Bpecial agree, 
ment tmbodied in Risk Notes in Form B, under 
which the consignor agreed to hold the Railway 
Administration free from all responsibility for 
loss or damage from any cause whatever except 
upon proof of misconduct on the part of the 
Railway Administration, or their servants. The 
respondent pleaded that the onus of proving 
misconduct was on the appellants’ firm, and the 
shortage and damage were due not to loose 
shunting or want of proper care on the part of 
the Railway Administration or their servants, 
but to improper packing of the mustard oil in 
the tins. 

[2J It appears that- the respondent did origi¬ 
nally file some documents including the alleged 
Risk NoteB in Form B. While the documents 
were in the custody of the Court of the third 
Munsif, they were damaged by rats. The origi¬ 
nal risk notes could not, therefore, be proved in 
the case The respondent proved two documents 
(Ex8. B and Bl) which have been stated to be 
office copies of the risk notes in question. I may 
state here that the two railway receipts, to 
which 1 have already made a reference, were 
marked ae Ex3. a and Al in the record. In these 
iwo receipts there is a reference to a Risk Note 
in Form B. On the top of the receipts the letter 
*B’ is written against the column “Risk Note 
Porm,” and there is a further note on the top 
of the receipts to the effect “At Owner’s Risk.” 

[3] The learned Munsif who dealt with the 
suit in the first instance, held that the consign¬ 
ments Were despatched under Risk Notes in Form 
B. This finding, the learned Munsif arrived at, 
mainly on the aforesaid entries in the two re¬ 
ceipts, as also on the alleged office copies (Exs. B 
and Bl). He found however, that the appellants* 
firm had proved misconduct against the Railway 
Administration or their servants inasmuch as the 
Bhortage or damage could be caused in only one 
of two ways (a) eithor the pilferage during transit 
by the employees of the Railway Administration, 
or (b) on acoount of loose shunting or bump 
sbuntiugof the wagons on the way from Jamuna 
Bridge to Arrah. On that finding, the learned 
Munsif passed a decree in favour of the appel¬ 
lants for a sum of R8. 1149-2-6, disallowing the 
olaim for profits and incidental expenses. The 
learned Subordinate Judge, who heard the ap¬ 


peal, accepted the finding of the learned Munwf 
that the consignments in question were covered 
by Risk Notes in Form B, but disagreed on the 
question of misconduct. He held that the shortage 
or damage wa3 probably caused because of in. 
sufficient or defective packing, and was not due to 
any misconduct. On that finding the learned 
Subordinate Judge allowed the appeal and dis¬ 
missed the suit. Hence, this second appeal by the 
appellants* firm. 

[4] The point which fca3 been urged before us 
on behalf of the appellants, is that the Oourte 
below had misdirected themeelves on a quetion 
of law with regard to the liability of the Railway 
Adminstration. It is pointed out that under S. 
Railways Act, the responsibility of a railway ad¬ 
ministration for the loss, destruction or deteriora¬ 
tion of goods delivered to the administration to 
be carried by railway shall, subject to the other 
provisions of the Act, be that of a bailee under 
Ss. 161, 162 and 161, Contract Act. Sub-seo- 
tion ( 2 ) of the said section, however, provides 
that an agreement purporting to limit that res¬ 
ponsibility shall, in so far as it purports to effect 
such limitation, be void, unless it is in writing 
signed by or on behalf of the person sending or 
delivering to the railway administration the 
goods, and is otherwise in a form approved by tho 
Central Government It is contended by learned 
counsel for the appellants that it was for the Rail¬ 
way Administration to prove such an agreement 
as is referred to in sub-s. ( 2 ), and the Railway 
Administration had failed to do eo; therefore, the 
responsibility of the Railway Administration in 
this case was that of a bailee under the Indian 
Contract Act. It seems clear to me on the evi¬ 
dence in the record, as it stands, that the Rail- 
way Administration have failed to prove the 
executi< n of Risk Notes in Form B by or on be¬ 
half of the person sending or delivering the goods 
to the Railway Administration so as to entitle 
them to say that a special agreement limiting 
their responsibility exists in this case. I have al¬ 
ready stated that certain original documents, 
filed by the Railway Administration were damag¬ 
ed by rats. Therefore, it was open to the Railway 
Administration to give secondary evidence of the 
special agreement alleged to be embodied in Riski 
Notes in Form B. The Railway Administration! 
produced two documents marked Exs. B and Bl, 
stated to be office copies of the Risk Notes. The] 
witness, who proveo these two documents, stated 
that the copies were written by one R&dha 
Krishna and were compared with the original 
Risk Notes. He did not, however, say that shey 
were correct copies. In cross examination he made 
the admission that no copy is ever prepared of 
the Risk Notes, thus completely nullifying what 

he had stated in examination-in-chief about these* 
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office copies. These two documents purport to 
have been signed by one Ambika Prasad for the 
Deputy Regional Food Controller, Agra. There 
is no evidence as to who this Ambika Prasad 
was. and whether he was signing on behalf of 
the sender or as the person delivering the goods 
to the Railway Administration Moreover, there 
is no evidence that Ambika Prasad did actually 
sign or execute the original Risk Notes. It should 
be noted that there is a difference between the 
existence of a document and the execution of a 
document The railway receipts (Exs. A and Al) 
no doubt, refer to Risk Notes in Form B: that 
would merely prove that there were suoh docu¬ 
ments. But that does not relieve the Railway 
Administration from proving the due execution 
of the the risk notes, with particular reference 
to the conditions which have to be fulfilled under 
sub s. (2) of 8. 72, Railways Act. It was open to 
the Railway Administration to give secondary 
evidence of due execution, but this they failed to 
do. It is unfortunate that the Railway Adminis¬ 
tration failed to do so, because a few more ques- 
fcions to the witness examined on behalf of the 
Railway Administration with regard to the risk 
notes might have proved the due execution of 
the original risk notes. 

[6] Mr. N. 0. Ghoee, appearing on behalf of 
the respondent, has very strenuously contended 
before us that the suit having been based on 
the two railway receipts, it was not opeD to the 
appellants to say that the Risk Notes in form B 
were not duly executed. Mr. Ghosh has relied 
on a Single Judge decision of the Calcutta High 
Court in E. I. Rly. Go. Ltd. v. Ram Ghabila, 

A. I. R. (12) 1925 Oal 9i5 : (66 I. 0. 65S) and a 
large number of Lahore decisions which have 
followed the Calcutta decision. The Lahore 
decisions are Kundan Lai v. Secretary of St te, 
A. I R (16) 1929 Lah. 698 : (ll Lab. 4) ; Secre¬ 
tary of State v. Shib Dayal, A. I. B. (16) 1929 
Lah. 887 : (114 I. O. 61) ; B B. and G. I. Ely. 
v. Mt. Abdul Raquib, a.I.r. (2 i) 1934 Lab. 186 : 
(15 Lah. 696) and Secy, of State v. Deviduta 
Mai, 148 I. c. 489 (Lah.). He has also relied on 
certain observations in another Calcutta decision 
in B . N. Rly. Co. v. Moolji SicJca and Co., 
A. I. R. (17) 1930 Cal. 816 : (68 Cal. 686 ). The 
earlier Calcutta decision in E. I. Rly. Co. Ltd. 
v. Ramchabila, A. I. R ( 12 ) 1926 Cal. 915 : (86 
I. O. 658) relied on an English decision H. G 
Smith V. G. W. Rly., (1922) 1 A C 178: (91 
£i. J. K B. 423). That wa9, however a case in 
which the suit was brought on the basis of an 
agreement by which the railway company was 
held free from any liability for loss, damage, 
misdelivery etc., except upon proof that such 
loss, damage or misdelivery etc., arose from the 
wilful misconduct of the servants of the Rail- 


way Administration. Lord Buckmaeter said 
that as the suit was based on that contract, it 
was not open to the plaintiff to say that the suit 
was based on the delivery of goods only because 
then the plaintiff “would be Buing outside the 
only contract upon which he would have been 
entitled to recover." In the case before us, I do 
not think it would be correct to say that the 
appellants were suing on the railway receipts. 
They were suing on the contract of carriage of 
goods, of which the railway receipts are merely 
evidence. In the Calcutta decision, the matter 
was not put on the ground of estoppel, so as to 
preolude the plaintiffs from showing that there 
was no special agreement bat it was put on the 
footing that the plaintiffs* case was found upon 
the railway receipt which referred to the risk 
note and embodied the contract itself. This 
decision was considered by another Single Judge 
of the Calcutta High Court in B . N. W. tily , v . 
Sobrati Mia, A. I. R. (31) 1944 cal. 50 : (I. L. R. 
(1943) 1 cal. 897) and it was pointed oufe tbat the 
railway receipt in that case did not contain the 
terms of the contract and that it was merely 
evidence to show that oertain goods were placed 
in the custody of the railway and that a certain 
sum was paid as freight. It was further pointed 
out that if the contract was contained in the 
railway receipt the railway authorities would 
obviously not he justified in realising further 
money when the freight had been wrongly cal¬ 
culated. It was stated that even if the railway 
receipt did contain the terms of the contract, it 
did not contain anything about the risk note,, 
and the hieroglyphic letter H did not prove the 
execution of a special agreement. If I may eay 
so with respect, I agree entirely with the obser¬ 
vations made by Henderson J. in B.N.W. Rly , 
v. Sobrati Mia, a. I. R. (31) 1944 Cal. 60 ; 
(l. L. a. (1943) 1 oal. 397). The railway receipts 
ot' tbis case stand on no better footing than the 
railway receipt to which Henderson J. referred 
in the Calcutta case. The railway receipts are 
merely evidence to show that certain goods! 
were placed in the custody of the railway and 
that a certain sum was paid as freight. The 
entry of the letter B against the column ‘Risk 
Note Form** does not, in my opinion, prove the 
execution of a special agreement, as contem- 
plated by sub-s. ( 2 ) of s. 72, Railways Act. I do 
not propose to examine the Lahore decisions in 
detail, some of them go to the extent of sayiDg that 
the plaintiff is estopped and concluded, aod can- 
not show that there was no such special agree¬ 
ment as is contemplated in sub-s. (2) of 8. 72, 
other decisions do not go to that length, but say 
that the onus will shift, and it will be for the 
plaintiff to show that there is no such agree* 
menfc as is referred to in the railway receipt 
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Those decisions which say that the plaintiff is 
estopped or concluded by the railway receipt, 
sertainly go beyond even what was decided in 
E . 7. Rly. Go. Lid . v. Ram Ghabila , a. i. r. 

(12) 1925 Cal. 915 : (86 I. 0. 558). If the matter 
is looked at from the point of view of onus only 
the question presents no difficulty in this case. 
On the evidence, as it exists in the record, it is 
clear that there was no due execution of Risk 
Notes in form B. The observations made in B.N. 
Rly. Co. v. Moolji Sicka & Co. t A. I. r. (17) 

1930 Cal. 815 : (129 I. C. 769) are of no particular 
help to the respondent, because in that case it 
was found as a fact that the risk notes were 
signed by one Nathu Singh who had delivered 
the goods. In Ganesli Dass Bisheshwar Lai 
v. E. I. R. Co n 6 pat. 189 : (a. i. R. (14) 1927 
pat, 193) Jwala Prasad A. 0. J., pointed out that 
the risk note was an exception to the ordinary 
(responsibility of th9 railway company, and as 
an exception to the general responsibility, the 
riBk note must be proved by the railway com¬ 
pany to have been duly executed. The same view 
was again expressed in 5. 7. Ry . v. V. M. S. P. 
Brothers , A. I. r (14) 1927 Mad. 639 : (101 I. c. 
55) where it wa3 pointed out that to limit the 
liability of a railway company, it must be sbown 
under S. 72 (2), Railways Act that the person 
delivering the good3 entered into an agreement 
to that effect, and the mere fact that the goods 
clerk wrote on the receipt given to the consignor 
the words “o. R. H.” signifying owner’s risk as 
per H form would not take away the liability of 
the railway company in the absence of proof 
that the person who delivered the goods autho¬ 
rised the clerk to enter the aforesaid letters on 
the receipt or at least he consented or was aware 
that such letters were written thereon. The fact 
of charging a lower rate of freight was also con- 
isidered in that case, and it was held that mere 
charging of the lower rate would not take away 
the liability of the railway company unless the 
railway company brings itself within the pro¬ 
visions of sub-s. (2) of S. 72 of the Act. 

. [6] For the reasons given above, my view 
is that the liability of the railway company in 
the present case is that of- a bailee under the 
Contract Act. It is not seriously disputed that 
on that footing the appellants are entitled to a 
decree. Both the Courts below have found that 
there was negligence on the part of the railway 
company, though they differ as to whether that 
negligence amounted to misconduct or not, the 
learned Munsif holding that there was miscon¬ 
duct and the learned Subordinate Judge holding 
otherwise. It has been held in a long line of 
decisions of Indian Courts that loss or damage 
of goods entrusted to a bailee is prima facie 
evidence of negligence, that the burden of dis¬ 


A. I. R. 

proving negligence lies on the bailee, and that 
this burden lies also on a railway administration 
in the absence of a special contract to the con¬ 
trary. I have already held no special confcraot 
has been proved in this case. The railway admi¬ 
nistration as bailee was, therefore, liable for the 
shortage of the mustard oil and the damage 
caused to the tin3. 

[7] For the reasons given above, I would 
allow this appeal, set aside the decision of the 
learned Subordinate Judge and restore the decree 
passed by the learned Munsif. The appellants 
will be entitled to C03ts proportionate to their 
success throughout. 

Mahabir Prasad J—I agree. I have nothing 

further to add. 

v.B.B. Appeal allowed. 
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A. F. A. D. No. 753 of 1948, D/- 28-11* 1949, from 
decision of Addl. Sub-Judge, Arrab, D/- 13-3-1948. 

(a) Deed — Construction — Will — Principles of 
construction — Bequest by Hindu to female heirs 
dependent on him for maintenance—Deed mention¬ 
ing only permanent possession and no other right 
—Females held did not get absolute estate. 

The principles of construing a will are (a) that It is 
alwava dangerous to construe the words of one will by 
the construction of more or less similar words in a 
different will which is adopted by a Court in another 
case (b) that the meaning of every word in an Indian 
will must always depend upon the setting in which it is 
placed, the subject to which it is related and the loca¬ 
lity of the testator from which it may receive its true 
shade of meaning ; and (o) that the will should be read 
a 3 a whole, and all the clauses must be considered to 
ffnd out the intention of the testator: A. I. R- (9) 1922 
P. C. 63, Eel. on. [Para 5 J 

A Hindu executed a will in favour of bis two female 
heirs who were dependent on him for maintenance. The 
words used meant that the females were to remain in 
permanent ‘possession* only, the word “malik” was no¬ 
where used and there was no suggestion of giving any 
other ‘right* as distinguished from mere ‘possession . 
The obvious intention appearing from the will was to 
provide for the maintenance of the females duriDg their 

lifetime : , 

Held that they did not get any absolute estate under 
the will, but were entitled to remain in possession only 
during their lifetime. [Para 5J 

(b) Limitation Act (1908), Art. 125 -Applicability 

_Article applies to cases where alienations oy 

female holders are binding on reversioners 
Alienations void ab initio— Article does not app y* 

Article 125 is limited to cases where an alienation i= 
good so long as the female alienator is alive; therefore, 
the article cannot apply to cases where the ahena 10 
is ab initio void, or where it is not necessary to brmg 
suit to set aside such an alienation. The article con e 
plates case3 of alieDation 3 by female holders which ca * 
not be ignored by reversioners and which are good onies 

they are set aside either on grounds of want of conai 
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deration or legal neoeasity or on other grounds: A. I. R. 
(34) 1947 Lah. 290 (F.B.), Eel. on. [Para 7] 

Annotation: (’42-Com.) Lim. Aot, Art. 125, N. 2, 3. 

(c) Limitation Act (1908), Arts. 120, 125 — Appli¬ 
cability—Bequest by Hindu to his two female heirs 
—Only right to possession during lifetime granted 
— Possession of females is only of Hindu females 
as such — Suit by reversioner is governed by 
Art. 125 and not by Art. 120. 

Where a Hindu bestows by a will on his female heira 
merely the right to remain in possession of his property 
during their lifetime only, what the females get is only 
the Hindu women’s limited estate in the property, to 
whioh they are entitled even under the Hindu law. 
The will, therefore, does not make any difference in their 
status and their possession is all the while only as 
Hindu females as such. A suit, therefore, by the rever¬ 
sioners for declaration that the alienations made by the 
widows are not binding on them would be governed by 
Art. 125, Limitation Act and not by the residuary 
Art. 120 : Case lav) referred. [Para 7] 

Annotation : ('42'Com.) Lim, Act, Art. 125, N 5, 

Sarjoo Pd. and Mrs. D. Lall — for Appellants. 

L, K. Jha , D. N. Varma and S. C. Pro.sad — 

for Respondents. 

Das J, — This is a second appeal by the 
plaintiffs and arises out of a suit for a declara¬ 
tion that a sale*deed dated 27th August 1936, 
executed by defendants 1 and 2 in favour of 
defendant 3 was without consideration, not justi¬ 
fied by legal necessity and therefore, not binding 
on the plaintiffs. I shall presently refer to the 
findings of the Courts below on the facts in issue 
between the parties, but it would be convenient 
to state at the very beginning that the main 
question involved in the appeal is one of limi¬ 
tation, the only ground on which the Courts 
below have dismissed the action. There is also a 
cross-objection by respondent 3, who was defen¬ 
dant 3 in action, which raises the question of the 
interpretation of the terms of a will executed by 
one Ramnihora Tiwari on 22nd June 1923. 
Therefore, the two questions for decision in this 
appeal are, (l) whether the suit of the plaintiffs- 
appellants was barred by time, and (2) what 
right two widows, defendants 1 and 2 in the 
action, got under the 3aid will. 

[ 2 ] The facts are the following. Ramnihora 
Tiwari was admittedly the last male owner of 
the property in question. He executed a will 
dated 22nd June 1929, in favour of defendants 1 
and 2. Defendant 1 wa3 his daughter and defen¬ 
dant 2 was the widow of his nephew Ram 
Nandan Tiwari. Both these ladies were widows 
at the time when the will was executed, and 
were apparently dependent on Ramnihora for 
maintenance. Ramnihora died in 1930, and the 
widows came in possession on taking probate of 
the will. The appellants alleged that they were 
the next reversioners to the estate of Ramnihora. 
They said that the two widows had a life estate 
under the terms of the will. The widows had 
been executing several documents to fritter away 


the estate without any valid necessity, and on 
27th August 1936, they executed a sale*deed in 
favour of defendant 8 in respect of 5.82 acres of 
land. This sale deed the appellants challenged 
as being without consideration and not justified 
by legal necessity. The defence raised several 
pleas—challenging the claim of the appellants 
to the reversionary right, also challenging the 
appellants’ interpretation of the terms of the 
will, etc. One of the pleas raised was that the 
suit was barred by limitation having been 
brought in 1944, about six years after the 
execution of the sale-deed. 

[3] The Courts below concurrently found 
that (a) the appellants are the next reversioner 
to the estate of Ramnihora; (b) under the will 
the two widows got nothing more than a life 
estate ; and (c) the sale-deed in question was 
without consideration and not justified by legal 
necessity. These three findings were in favour 
of the appellants, but on the question of limi¬ 
tation the Courts below held that the action was 

barred by time. Hence the second appeal by the 

£ 

appellants. As already stated, respondent 3 the 
purchaser under the sale-deed of 27th August 
1936, ha3 preferred a cross-objection challenging 
the finding of the Courts below that under th6 
will the widows got a life estate only. The con¬ 
tention of respondent 3 is that the ladies got an 
absolute estate in the property in question under 
the terms of the will. 

[4l It would, I think, be convenient to exa¬ 
mine the terms of the will first; for, if it is 
found that the two ladies got an absolute estate 
under the terms of the will, then no other ques¬ 
tion need be considered and the suit of the 
appellants must fail on that ground only. We 
have had the will translated by an official trans¬ 
lator of this Court. The particular terms of the 
will on which learned counsel for the respon¬ 
dents has placed great reliance are the following; 

“Therefore, I, the executant of my own accord and 
free-will, in sound state of my body and mind, in per¬ 
fect enjoyment of my senses, after fully understanding 
everything and after getting the contents of the will 
read over to me execute this will without any 
force or pressure in favour of Mt. Keshari Kueri 
widow oi-Ramanand Tiwari and Mt. Baohni Kueri, my 
daughter, residents of mauza Patarkona, pargana 
Bhojpur, district Shahabad, thana Dumraon, Sub re¬ 
gistry Office Buxar, District Sub-registry Office Shaha- 
bad, by caste Brahman, by occupation cultivators with 
this stipulation that after the death of me the execu¬ 
tant Mt. Keshrl Kueri and Mt. Bachni shall enter in 
possession and occupation of my entire movable and 
immovable properties in half and half share and they 
shall remain in possession and occupation in absolute 
right. In case any of the two musammats dies in my 
life-time the surviving musammat shall enter in posses¬ 
sion of the entire properties.” 

If the aforesaid official translation is correct, 
then there can be no doubt that the two ladies 
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obtained an absolute estate under the will. The 
official translation has, however, been very 
seriously challenged by the appellants, and the 
official translator has been examined in this 
Court by bjtu parties, with particular reference 
to the actual words occurring in the will. The 
deposition oi the official translator shows that 
actual words used in the will are “Bahaieiyat 
Mashtaquil Kabiz Dakhil Bahenge.” There is no 
such word as “Malik” following the word 
Mushtaquil.” The official translator admits that 
Mustaquil * merely means “permanent, fixed, 
immovable, etable, firm, constant” etc. That is 
also the meaning of the word as given in Fallon’s 
Dictionary. It is clear, therefore, that the word 
Mushtaquil” by itself will not mean an ab¬ 
solute interest, unless it is coupled with some 
other word such as "Malik.” The words “Mush¬ 
taquil Kabiz Dakhil Bahenge” would literally 
mean that they would remain in possession 
'permanently; 1 the word 'permanently’ qualify¬ 
ing, and in the context of, possession can only 
mean possession as long as they would be alive. 
Ihere was some discussion before us as to whe- 
ther the use of the word ' Bahaioiyat” preceding 
“Mushtaquil” showed that the word "Malik” 
was omitted by the draftsman through inadver¬ 
tence. “Babaisiyat ’ will literally mean “by way 
of” or "according to.” The official translator 
admitted, to a question put by this Court, that 
there was no word in the whole of the document 
which would convey the sense of giving a 
"right** as distinguished from mere “possession.” 
He further admitted that in bis translation he 
not merely translated the words used, but inter- 
proted the document according to hi3 light. It is 
clear that the interpretation of a document is 
not the duty of the translator and is the busi¬ 
ness of the Court. 

[6) Having given my best consideration to 
the terms of the will as a whole, I am unable 
to acoept the contention of learned couneel for 
the respondents that the Indies got an absolute 
estate under it. It is mentioned in the will rbat 
Mt. Keshan Kueri wa3 living jointly with the 
executant and was getting maintenance. It is 
further stated that the daughter, Mt. J3aohni, 
was a widow and had long ago severed her con¬ 
nection with the place ol her husband and was 


cutanfc, then the surviving lady would enter in 
possession of the 6ntire property. Everywhere the 
document talks of possession and not of any 
other right. Nothing is stated as to what would 
happen after the death of the two ladies; in the 
absence of any such stipulation it would be diffi¬ 
cult, indeed, to hold that Ramnihora intended 
that the property ehould be inherited by stran¬ 
gers to the family. On a careful consideration of 
the terms of the will in their entirety, I am of 
the opinion that the Courts below were right in 
holding that under the will the two widows got 
nothing more than the right to remain in 
possession during their lifetime. In other words, 
Mt. Bachni, daughter of Ramnihora, got nothing 
more under the will than what she was entitled 
to as a Hindu female under Hindu law. 
Mt. Keshri got merely the right to remain in 
possession of half share during her life time. I 
have construed the terms of the will as they 
stand, and in so doing I have not been unmind¬ 
ful of the principles laid down by their Lord¬ 
ships of the Judicial Committee, the principles 
being (a) that it is always dangerous to construe^ 
the words of one will by the construction ofj 
more or less similar words in a different will whiohj 
was adopted by a Court in another case ; (b) that! 
the meaning of every word m an Indian will musfcj 
always depend upon the setting in which it is plac¬ 
ed the subject to which it is related and thelooa 
lity of the testator from which it may receive its, 
true shade of meaning ; and (c) that the will 
should be read as a whole, and all the olauses 
must be considered to find out the intention of 
the testator. (Scs Mt. Sasiman v. Shib Narain, 

26 C. W. N 426 : ( A . I. R. (9) 1S22 P. 0. 63) and 
the decisions referred to therein). Keeping in 
mind the aforesaid principles, I think, the only 
true construction of the will is what I have indi¬ 
cated above. 

[6J I now turn to the question of limitation. 
The question is if Art. 125 or Art. 120, 8eh. II, 
Limitation Act, applies in this case. The Courts 
below have held that Art. 120 applies and not 
Art. 126. It is not in dispute that if Art. 126 
applies, then the suit was in time. The Courts 
below have relied on a decision of this Court in 
Kanhaya Lai v Mt. Lira Bibi , 15 Pat 161 
(a. I. R. (21) 1936 pat. 323), in which it was 


maintained by the executant. It was stated that 
Mt Bachni got no property from her husband. 
It is obvious from the aforesaid statements in 
the will that the intention of Ramnihora was to 
provide for the maintenance of the widows 
during their life-time, and for that reason he 
gave the widows the right to remain in posses¬ 
sion during their life time and each was to get 
balf share. There was a stipulation that if any 
of the two ladies died in the life time of the exe- 


observed that Art. 126 applies when the posses¬ 
sion is that of a Hindu or Muhammadan female 
as such, that is to say. by virtue of her being a 
Hindu or Muhammadan, and does not apply if 
her possession is by virtue of a grant or transfer 
made inter vivos or by virtue of a bequest, or 
in other words, when her possesssion is irrespec¬ 
tive of her being a Hindu or Muhammadan 
female. Their Lordships differed from the view 
expressed in Mt. Nandan v. Wazira, 8 Lab, 
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215 : (a. i. R.(14) 1927 Lah. 19fi) and followed 
and decision in Oirijanand Datta v. Sailaja - 
nand Datta % VS Gal. 646, in which Art. 158, provi¬ 
ding a period of limitation for a suit by a Hindu 
for arrears of maintenance, was similarly inter, 
preted. learned counsel for the appellants has 

3 drawn our attention to a Pull Fench decision of 
the Lahore High Court in Arura Mai v. Mt, 
Sandhuran , a. I. R. (34 ) 1947 Lab. 2S0 : (49 
P. L. R. 167), where the aforesaid Patna 
view has been accepted, and it has been held 
that Art. 125 does not govern the case where a 
female is in possession of the property under a 
gift inter vivos or by bequest, and a suit for a 
declaration in respect of an alienation made by 
such a female is governed by Art. 120 and not 
126. There is, I think, a danger of misunder. 
standing the observations made above, unless 
they are appreciated with reference to the con- 
text in which they were made. In Kanhya Lai 
Mtsstr's case , 15 Pat. 161 : (a. I. R. (23) 1986 
Pat. 323), one Madan Mohan Lall executed the 
will by which he bequeathed bis estate to 
Mt. Ratan Kuer, widow of his paternal cousin 
Ghanshyam Das Missir, for her life time and 
after her death to her daughter, Mt. Hira Bibi, 
and her ohildren successively one after another. 

^ There was a proviso that in case a son was born 
to Mt. Hira Bibi, he would take the estate abso¬ 
lutely. It was not disputed that only a life 
estate was given to Mt. Ratan Kuer and the 
son of Me. Hira Bibi was to get an absolute 
estate but the nature of the estate given to Hira 
Bibi and her children, if she had no eon, was 
one of the matters in controversy in the suit. It 
is to be observed that neither Ratan Kuer nor 
Hira Bibi were heirs of Madan Mohan under 
Hindu law; therefore, their possession of the 
property was not possession as Hindu females. 
The suit was brought by a person who claimed 
to be the sister's son of Madan Mohan for a 
declaration that alienations of Mao an Mohan’s 
properties by some of the defendants including 
Hira Bibi were not binding on him. In those 
circumstances, it was held that Art. 125 did nob 
appiy, and as no other Article applied the Court 

had to fall back on residuary Art. 120 of sch. ii, 
Limitation Act. 

[7i In the case before us, Mt. Bachni was the 
heir of Ramnihora under Hindu law, and I 
have already found that she got nothing more 
under the will than what she was entitled to 
under Hindu law. It is clear, therefore, that 

she held possession as a Hindu female as such. 

Ihe will made no difference to her status as a 
Hindu female with limited powers of alienation. 
As to the other widow, she was no heir, but as 
was observed in Aruna MaVs case, A. i. r. ( 34 ) 
1947 Lab. 290 ; (49 P. L. R. 167 P. B.), Art. 126, 


in plain terms contemplates a oase where an 
alienation has to be declared void except for the 
life time of the female. Mt. Kesbri Kuer did not 
get anything more than a life estate ; therefore, 
no question of any alienation made by her enur« 
ing beyond her life time could arise, and there 
could not be any necessity or bringing a suit for 
a declaration that an alienation made by her 
was not binding on the appellants af,‘er hex 
aeatb. It was rightly pointtd out in the Full 
Bench decision of the Lahore High Court that it 
must be presumed that the applicability of 
Art. 126 was limited to cases where an alienation 
is good so long as the alienator is alive; there, 
fore, the Article could not apply to cases where 
the alienation was ab initio void, or where it 
was not necessary to bring a suit to set aside 
such an alienation. Article 125, however, contem¬ 
plates cases of alienations by female holders 
which cannot be ignored by reversioners and 
which are good unless they are set aside either 
on grounds of want of consideration or legal 
necessity or on other grounds. In the case before 
us, it wa3 necessary for the reversioners to briDg 
the suit for a declaration that the alienation 
made by Mt. Bachni was without consideration 
and not justified by legal necessity. As rever. 
sioners the appellants could not ignore the 
alienation made by Mt. Bachni who could, under 
Hindu law, make an alienation under certain 
circumstances which would be binding even 
after her death. It was necessary for the appei- 
lants to get this obstacle out of their way and 
the suit was biought on the footing that 
Mt. Bachni held the property as a Hindu 
female. In this view of the matter, Art. 125 
clearly applied even on the principle laid down 
in Kanhya Lai Missir's case (15 Pat. 161 ). In 
my opinion, the Courts below were wrong in 
holding that the suit was barred by time. The 
other concurrent findings of the Courts below on 
question of fact are in favour of the appellants, 
and cannot be challenged. 

[8] For the reasons given above, I would 
allow the appeal, set aside the decision of tbc 
Courts below and decree the suit of the appel. 
lants. The appellants will get their costs through¬ 
out. The cross objection of respondent 3 i* 
dismissed. 

[9] Mahabir Prasad J— I agree. In con¬ 
sidering the question of limitation, arisiug in 
this case, what has to be borne in mind is that 
a suit for a declaration that an alienation made 
by a limited owner is not binding on a person 
who is entitled to suceed on the death of suob 
an owner can be raised only when the property 
alienated is a part of an estate he’d by such an 
owner as a Hindu female or a Muhammadan 
female who by custom is governed by law of 
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property applicable to Hindus. For, only euch 
an owner and no other limited owner can make 
alienation for legal necessity binding beyond her 
or his life time. If in the present case, the con- 
tention of Mr. Jha for the respondents, that the 
daughter in question wa3 not holding the estate 
as a Hindu female but that, failing to hold as 
an absolute owner, was only a life tenant under 
the will, is accepted, the declaration sought for 
by the appellants becomes unnecessary. The im¬ 
pugned alienation in that event, cannot be 
binding on the appellants even if it be for legal 
necessity, and ev6n if the suit be dismissed on 
that finding, either as not being maintainable or 
barred by limitation, the purpose for which the 
suit i3 brought will be achieved. The reason why 
Art. 125 limits itself to suits for declaration that 
an alienation made by a Hindu or a Muham¬ 
madan female is not binding on the rever¬ 
sioners, is, that a suit for such a declaration in 
regard to alienation of other life tenants cannot 
possibly arise. Such an alienation can under no 
circumstances be good after the death of the life 
owner making the alienation. 

d.r.R. Appeal allowed. 


A, I. R. (37) 1950 Patna 222 [C. N. 55.] 

Reuben and Das JJ. 

Subodh Gopal Bose—Appellant v. Province 
of Bihar and others — Respondents. 

A. F. o. 0. No. 303 of 1949, D/-16-12-1949, from 
order of Sub-Judge, Sasaram, D/-21-9-1949. 

(a) Civil P. C. (1908), O. 39, R. 1 — Temporary 
injunction — Granting of — Principles stated — 
Party in possession having buildings, etc., on 
property—Removal causing irreparable injury- 
injunction can be granted. 

Where a party is in possession and has kilns, build¬ 
ings, bungalows, dwelling houses, tram lines, railway 
sidings, fixed plant and machineries, etc., therein and 
very serioue injury would be caused to him if he i3 
asked to remove them pending the hearing of his suit, 
he is entitled to ask for an order of injunction to avoid 
that Irreparable injury both on the grounds of prima 
facie title and balance of convenience. [Para 15] 

[Principles on which temporary injunction is granted 
stated]. [Para 6] 

Annotation’. (’44-Com.) Civil P.C., 0. 39, R. 1, N, 3. 

(b) Transfer of Property Act (1882) S. 116 —- 
Holding over — Agreement that lessee should 
continue in possession till final decision as to fresh 
lease— Possession of lessee under agreement does 
not constitute holding over. 

Section 116 in terms states that unless there is an 
agreement to the contrary, assent by the lessor to con¬ 
tinuance of possession and acceptance of rent from the 
leasee after the expiry of the lease would constitute 
holding over. Where the lease had expired and the 
lessee continued in possession under an express agree¬ 
ment to do so till the lessor reached a final decision as 
to granting of fresh lease, there is no holding over by 
the lessee. [Para 7J 

Annotation : (’45-Com.) T. P. Act, S, 116, N. 11. 


(c) Specific Relief Act (1877), S. 9—Possessory 
title—Suit for.ejectment against any person except 
true owner can be maintained. 

Possession is a good title against all but the true 
owner, and entitles the possessor to maintain an action 
in ejectment against any peraon other than the true 
owner who dispossesses him: (1865) 1 Q. B. 1 and 1907 
A. C. 73, Ref. [Para 8] 

Annotation: (’46-Man.) Specific Relief Act, S. 9, N. 3. 

(d) Contract Act (1872), S. 188— Agent — Rights 
of — Agent who has some interest in property can 
maintain action to protect that interest even if it 
is a qualified interest: (1831) 172 E. R. 841, Bel. on. 

[Para 10] 

Annotation : (’46-Man.) Contract Act, S. 188, N, 1. 

(e) Civil P. C. (1908), O. 39, R. 1 — Temporary 
injunction —Grant of—Injunction cannot be granted 
to a trespasser. 

It is well-settled that the law doe3 not lean in favour 
of a trespasser, and the possession of a trespasser, for 
which ha can seek protection, i3 ordinarily confined to 
what is actually possessed, and does not extend to 
what he may take in future by continuing in trespass. 
Prima facie, this is all the protection to which he Is 
entitled. To grant an injunction in t^ich a case would be 
tentamounfc to giving rights both present and future, to 
a trespasser, which he cannot legally claim. [Para 10] 

Annotation: (’44-Com.) Civil P. C., 0. 39, R. 1, N. 3. 

P. R. Das, A. K. Bose and A. C. Mitter 

—for Appellant. 

Baldeva Sahay , Sarjoo Prasad, R. P . Katriar, 
P. N. Gour and Government Pleader 

—for Respondents. 

Judgment.— This is an appeal from an order 
dated 21st September 1949, of the learned Subor¬ 
dinate Judge of Sasaram, rejecting an applica¬ 
tion for an ad interim order of injunction made 
by the plaintiff of Title Suit No. 51 of 1949 pen¬ 
ding before the 3aid Subordinate Judge. The 
plaintiff-petitioner is the appellant before U3. 
The respondents, who were defendants in the 
action, are (l) the Province of Bihar, (2) the 
Collector of Shahabad, (3) the Additional Sub- 
divisional Officer, Sasaram and (4) Dalmia Jain 
and Co. Ltd. 

[2] The material facts are the following: The 
appellant styling himself as the proprietor of 
Kuchwar Lime and Stone Company (which 
company has to be distinguished from Me33r3. 
Kuchwar Lime and Stone Company Limited, 
now in voluntary liquidation) brought the suit 
for a declaration that he i3 entitled to quarry 
lime Stone and manufacture lime from certain 
properties known as upper Murli hill and lower 
Murli hill, with details of area, boundaries, etc., 
mentioned in a schedule appended to plaint, 
and for a permanent injunction restraining the 
respondents from dispossessing, or disturbing the 
possession of, the plaintiff from the said proper¬ 
ties. The allegations made by the appellant in 
his plaint were of the following nature. It 
alleged that with regard to upper Murli hi ■ 
which ha 3 an area of about 137 acres, the ap¬ 
pellant was the local agent of Messrs. Kuc war 
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Lime and Stone Company Ltd., now in volun- infringement of the clause against assignment or 


tary liquidation (hereinafter to be referred to as 
the lessee company for brevity and convenience). 
On 1st April 1928, the Secretary of State of India 
in Council, the then competent authority, gave a 
lease to the lessee company in respect of the 
said 137 acres, being the upper portion of Murli 
hill, with amongst other rights, th6 right to 
quarry lime stone and convert it into lime and 
do all acts necessary for the extraction of the 
stone or the manufacture of lime including the 
erection on the land leased of buildings and 
plants required for these purposes. There were 
various other clauses in the lease providing for 
the payment of rent and royalty with which we 
are not at present concerned except one clause, 
cl. 20. This clause was a renewal clause and read 
as follows: 

“That on the expiration of the period of this lease 
the lessee may, if it has duly observed all the foregoing 
conditions, have a renewal of the lease on terms to be 
agreed upon by the Collector and the lessee, subject to 
the approval of the Commissioner.” 

The lease was for a period of twenty years com¬ 
mencing from 1st April 1928, and ending on 
31st March 1948. The lessee company went into 
voluntary liquidation in 1933, and on 30th Sep¬ 
tember 1933, there was a deed of agreement 
between the liquidators and the appellant, the 
liquidators being Messrs. Lovelock and Lewes, 
Chartered Accountants of Calcutta. This agree¬ 
ment of 1933 doo3 not appear to have been 
printed in the paper book, but was the subject- 
matter of protracted litigation resulting in the 
decision of their Lordships of the Judicial Com¬ 
mittee in Secretary of State v. Kuchwar Lime 
& Stone Co. Ltd., 65 I. a. 46 : (A. I. R. (26) 1938 
P. 0 . 20). In the lease of 1928, there was a clause 
against transfer or assignment without the 
assent of the Board of Revenue, and the penalty 
for an infringement of thi3 clause wa3 forfeiture 
of the lease. The agreement of 1933, which the 
lessee company made in favour of the appellant, 
was treated by the Board of Revenue as a sub. 
lease without the Board’s assent, resulting in 
forfeiture of the lease. The lessee company then 
brought a suit in 1934 (Title Suit No. 39 of 1934) 
against the Province of Bihar and its officers. 
This litigation ultimately went up to the Privy 
Council, the decision of which we have already 
referred to above. Their Lordships of the Judi- 
cial Committee held that the deed of agreement 
dated 30th September 1933, in favour of the pre¬ 
sent appellant did not constitute a sub-lease, but 
created an agency in favour of the appellant 
with regard to certain matters coupled with an 
interest in the property. As, however, the docu¬ 
ment was not registered, there was no effective 
transfer of any interest in the property. There¬ 
fore, the document did not, in law, constitute an 


transfer. The agreement of 1933 was renewed in 
favour of the appellant in 1943, and the appel¬ 
lant continued as the local agent of the lessee 
company until 29th February 1948. There is an 
endorsement at the foot of this agreement of 
1943 w T hich states that the agreement has been 
renewed for a term of three years with effect 
from the date of its termination; therefore, the 
allegation of the appellant is that he still con. 
tinue3 as the local agent of the lessee company 
and is entitled to quarry lime stone in upper 
Murli hill. We may here state that Mr. P. R. 
Das appearing for the appellant based the case 
of the appellant with regard to upper Murli hill, 
not on any legal title acquired by the deed3 of 
agreement; for, it is obvious that no legal title 
with regard to any interest in the leasehold pro¬ 
perty itself passed under the said deeds of agree, 
ment, whioh were not registered. Mr. Das has 
referred to the title, if any, of the appellant with 
regard to upper Murli hill as an equitable title; 
in other words, he has contended that with 
regard to upper Murli hill the appellant may be 
a person in possession without legal title, but he 
is entitled to the protection of his possession 
against another trespasser. We have mentioned 
this aspect of the case at the very outset, 
because this is the principal point to be consi- 
dered in connection with upper Murli hill. We 
shall advert to the details of the argument on 
fchi3 point in du9 course. Thus, though the ap¬ 
pellant said in his plaint that he wa3 a local 
agent of the lessee company in respect of upper 
Murli hill, hi3 claim was not based on mere 
agency. It i3 urged that the averments made in 
the plaint show that the appellant has been in 
possession of upper Murli hill for a number of 
years—may be without title—and is entitled to 
the protection of his possession against another 
trespasser, 

[3] With regard to lower Murli hill, the posi- 
tion is somewhat different. The case of the 
appellant with regard to lower Murli hill, which 
has an area of about 250 bighas, is that the ap. 
pellant «is the owner of the entire surface land 
having purchased the right of the tenants or the 
maliks therein. The surface of lower Murli hill 
appertains to two villages Baknaur and Sam- 
hauta. It is alleged that between the years 1908 
and 1328 the lessee company purchased the 
rights of the tenants and the maliks in the 
surface land. This was done because there was 
some opposition by the tenants to possession of 
the lessee on the strength of two leases made in 
1908 in favour of Octavius Steel Company, the 
then Managing Agents of the Kuchwar Lime 
and Stone Company Ltd. Those two leases were 
also for twenty years and related, one to upper 
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Marli hill and the other to lower Murli hill. On 
1st April 1928, the lessee company got two fresh 
leases : the one relating to upper Murli hill, 
which we have already mentioned the other relat¬ 
ing to lower Murli hill, which contained similar 
clauses with one material difference. The lease 
relating to lower Murli hill made no reference to 
ih9 surface land, but gave merely the right to 
the lessee to quarry lime stone and convert 
it into lime. When, therefore, tho Ie33ee met 
with opposition from the owners of the surface 
land, it purchased the rights of such owners. On 
the same day. on which there was the deed of 
agreement in favour of the appellant (namely, 
30th September 1933) by which the local agency 
was created, there was a sale by the lessee com¬ 
pany of its goodwill, etc. and all the movable 
and immovable properties of the lessee company, 
set forth in Sobs. A and B, for a consideration of 
Ba. 36,000. ThiB deed of sale was duly registered. 
Now, Scb. A, it is stated, relited to the rights 
which the lessee company had acqubed over tho 
surface land of lower Murli hill, namely, the 
rights of the tenants and maliks therein. There¬ 
fore, with regard to lower Murli hill, the claim 
of the appellant is a two-fold olaim. Firstly, 
the appellant claims that as owner of tho surface 
land he cannot bo dispossessed or evicted. 
Secondly, it is claimed, on the strength of certain 
entries in the Fardreyaz , of villages Babnaur 
and Samhauta, that the tenants have the custo¬ 
mary right to quarry limestone and manufacture 
lime for sale, and those rights the appellant has 
now got by reason of his purchase. A 9 the res¬ 
pondents wish to dispossess the appellant from 
the property and deprive him of his right, the 
appellant seeks an order of interim injunction. 

[ 4 ] On behalf of tho respondents it is alleged 
that the two leases in favour of the lessee com¬ 
pany expired by efflux of time on 31st March 
1948, and thereafter its lessee company neither 
had an absolute right of renewal, nor was it 
granted any renewal of the lease The present 
appellant unsuccessfully tried to get leases in his 
favour; but on 10th August 1949, the Province of 
Bihar made two leases in favour of respondent 4, 
Dalmia Jain & Co. Ltd., in respect of both up. 
per and lower Murli hill. It is alleged that res¬ 
pondent 4, has taken possession and begun 
quarrying lime stone at least on upper Murli 
hill. As to local agency, the respondents allege 
that such agency terminated with the determi¬ 
nation of the lease in favour of the lessee com¬ 
pany, if not oarlier, and in any view the agent 
has no right to sue on behalf of the principal It 
is further alleged that with the determination of 
the lease in favour of the lessee company the 
appellant has no title nor possession. As to lower 
Murli bill, it is not admitted that the entire 
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extent of ^he surface land is owned by the appel¬ 
lant. It is denied that the tenants have any 
customary right to quarry lime stone and manu¬ 
facture lime in derogation of the right of the 
Province of liihar. It is contended that the 
appellant in any case is estopped from saying 
that the Province of Bihar had no right to grant 
a lease for quarrying lime stone in lower Murli 
hill, even though tho surface land belonged to, 
or was in possession of, others. It is alleged that 
the Province of Bihar has the right to break up 
the suriace, if necessary, in order to reaoh the 
underground lime stone. On the question of the 
is me of an ad interim injunction, the case of the 
respondents is that the appellant has made out 
no pnma facto case, either on the question of 
title or balance of convenience. 

[6] The learnod Subordinate Judge in the 
order complained against a?cepted the contention 
of the respondents and hold that (l) the plaintiff- 
appellant failed to make out a case of pnma 
facie title with regard to either upper or lower 
Murli hill; (2) the possession of the Province of 
Bihar was accepted as soon a9 the leases termi¬ 
nated; and (3) the balance of convenience was 
on the side of the respondents. 

[6] It would, we think, be convenient to consi- 
der separately the case of the appellant with 
regard to upper and lower Murli hill; for, in 
our view the legal position is not the same with 
regard to upper and lower Murli hill. It is well 
settled that before granting a tornporary injunction 
the Court must be satisfied that the plaintiff has 
a prima facie case; that, the Court’s interference 
is necessary to protect him from irreparable or 
at least serious injury; that the balance of con¬ 
venience is in favour of the person who asks for 
the injunction; and that there is no other suffi¬ 
cient remedy open to him by which to protect 
himself. These principles are in consonance with 
commonsense and are so well settled that it is 
unnecessary to cite authority in support of them. 

[ 7 ] Keeping those principles in mind, we pro¬ 
ceed to consider 'the case of the appellant with 
regard to upper Murli hill. Mr. P. R. Das ^U9 
put the case of the appellant: he said that the 
Province of Bihar accepted rent or royalty from 
April 1948 to June 1949 from the lessee company, 
the bills whereof have been printed at pages 86 
to 90 of the appellant’s paper book (parts I ® n 

II). Mr. P. R Das contends that there was thus, 

a case of holding over, and as the lease was a 
manufacturing lease, there was no proper de Ge¬ 
mination of the lease without the necessar) ei 
months* notice. The correspondence between 
present appellant and the Province of ^ ftr _ 
its officers which has been printed at P ft o*= 3 - 
to 141 of the appellant’s paper boob ( part ^ ft fo V 
II) and through which we have been a e 
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learned counsel for the parties, shows clearly 
enough that the lessee company was allowed to 
remain in possession only till such time as a final 
decision was reached by the Province of Bihar 
with regard to fresh leases. The petition of the 
present appellant dated 2nd April 1943, shows 
that a request was made to allow the appellant 
to proceed with the normal working till a final 
decision was reached in the matter of fresh lea- 
863. The order of the District Magistrate of 
Shahabad dated 5th April 1948, shows that the 
lessee company was allowed to continue the work 
until'further orders were passed by Government. 
Obviously, therefore, the agreement between the 
parties was that the lessee company, or the pre¬ 
sent appellant as the agent of the lessee company, 
would continue the work of quarrying till such 
time as the Province of Bihar took a final deci- 
i3ion on the question of fresh leases. Section hg. 
Transfer of Property Act in terms states that 
unless there is an agreement to the contrary, 
^assent by the lessor to continuance of possession 
and acceptance of rent from the lessee after the 
expiry of the lease would constitute holding over. 
Here, there is an agreement as to the continu¬ 
ance of possession till such time as a final decB 
3ion is reached by the Province of Bihar regarding 
fresh leases. It is obvious, therefore, that there 
is no holding over. When this was brought to 
the notice of Mr. P. R. Das, he conceded with 
his usual candour that he could not sustain the 
plea of holding over by the lessee company. 

[8] He urged, however, very strenuously the 
case that the lessee company was entitled to a 
renewal under the clause of tho lease which I 
havo mentioned that it was for the lessor to give 
the lessee an opportunity of exercising the option 
of renewal, and in tho absence of such oppor¬ 
tunity being given, any fresh lease made by the 
Province of Bihar would be void; and therefore, 
the position of respondent 4, Dalmia Jain & Co., 
Ltd., was no better than that of a trespasser; that, 
in fine, the appellant may be in possession without 
any legal title, but he is entitled to protection 
of his possession as against another trespasser. 
As an abstract proposition of law, we do not 
^hink that there is any doubt that possession is 
a good title against all but the true owner, and 
entitled the possessor to maintain an action in 
ejectment against any person other than the true 
owner who dispossesses him: Asher v. Whitlock 
(1865) l q. b. l: (35 L. j. q. b. 17 ) and Perry w 
Chssold, 1907 A.c. 73 : (76 L. j. P . o. 19). Learn¬ 
ed counsel for respondent 4 referred to s. 9 
Specific Relief Act, and contended that the only 
remedy of a trespasser was under that section. 

In Sahodra Kuer v. Gobardhan Tewari, 2 pat. 

J. 280 : (a. i. r. ( 4 ) 1917 Pat. 516), it was held 
Dy a Division Bench of this Court that previous 

1950 p/29 & 30 


Patna 225 


possession even for a period short of the statutory 
period of twelve years entitles the plaintiff to 
a decree for possession in a suit against a tres¬ 
passer, and the view of the Calcutta High Court 
in Nisa Chand v, Kanchiram Bagani, 26 cal. 
579 (3 C. w t N. 568), with regard to remedy 
under S. 9, Specific Relief Act, wa 3 not ac¬ 
cepted. 

[9] The question here i3 if respondent 4 , who 
now holds a lease from the Province of Bihar, 
i3 a trespasser. It is not seriously disputed that 
with regard to upper Murli bill at least, the 
Province of Bihar has the right to grant a lease; 
but it is contended that the leaso in favour of 
respondent 4 is void, because the lessee company 
was not given an opportunity to exercise the 
option of taking a renewal of the lease. Mr. P. R. 
Das has relied on llemanta Kumari v. Sefat- 
ulla Biswas, 37 c. w. n. 9: (a. r. R. ( 20 ) 1933 
Oil. 477 ) and Prodyot Coomar v. Maynuddin 

Mia, A. I. R. (25) 1938 Cal. 724 : (69 C. L. J. 436 ) 
for this part of his argument. He has aDo 
drawn our attention to the affidavit of the appel¬ 
lant, dated 19th September 1940, (printed at pp. 
48 to 54 of the appellant's paper book, Parts I 
and n) in para 10 of which it was stated that the 
lessee company at first made an application for 
renewal of the lease in the name of the appel¬ 
lant and thereafter applied for renewal in their 
own name. From the letter of the appellant, 
dated 15th February 1949, it appears that the 
lessee company requested Government to grant 
a fresh lease to the appellant on the expiry of 
the two leases : this request was, however, made 
in 1944—some four years before the expiry of 
tho leases. On behalf of the respondents, it has 
been contended that— (l) from the oircumstances 
of the oase, and inference of waiver by the le 33 ee 
company should be drawn, and (2) under 8. 205 
Companies Act, it was not open to the lessee 
company to engage in a new undertaking by 
renewal of the lease. In reply Mr. P. R. Das 
has urged that there cannot be any inference of 
waiver in respect of the renewal clause, merely 
because in 1944, four years before the right of 
renewal accrued, the lessee company had request¬ 
ed Government to grant a lease to the appellant; 
and further more, the averment that the lessee 
company had asked for renewal has not been 
denied. He has also referred to 8. 212 (l) (b) 
read with s. 179, Companies Act in support of 
his argument that the lessee company could ask 
for renewal, and such renewal would not in any 
way contravene the provisions of s. 205 , Com¬ 
panies Act. Learned counsel for the Province 
of Bihar said that the renewal clause was un 
certain and not enforceable. For the purpose of 
the present appeal, it is not necessary to decide 
these contentions and counter-contenfcions. 
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[10] There is another aspect of the case which 
has a more direct bearing on this question. In 
the suit the main relief which the appellant has 
claimed (as disclosed by the plaint) i3 a declara. 
tion that the appellant is entitled to quarry 
lime stone and manufacture lime from the Murli 
hill. As a mere local agent of the lessee com- 
pany, the appellant has no such right of suit. 
An agent who has some interest in the property— 
may be a qualified interest—can maintain an 
action to protect that interest (see Whitlingham 
v. Bloxham , (1831) 172 E. R. 841: (4 oar. & p. 597). 
In Smith’s Leading Cases, vol. II, p. 395 (12th 
Edn.) the following statement of the law is 
made: 

“But it is not merely in cases where the agent has 
contracted in his own name for an unnamed principal 
that he has a right, at law, to sue upon the contraot, 
when he has made a contract In the subject-matter of 
which he has a special property, he may, even though 
he contracted for an avowed principal, sue in his own 
name,’ 1 

In the case before us, the appellant did not get 
an effective transfer of any interest in the 
property of upper Murli hill: he is, therefore, in 
the position of a trespasser. It is well-settled 
that the law does not lean in favour of a tres¬ 
passer, and the possession of a trespasser, for 
which he can seek protection, is ordinarily con¬ 
fined to what is actually possessed, that is, any 
limestone actually extracted, and does not ex¬ 
tend to what he may take in future by continu¬ 
ing in trespass. Prima facie, this is all the 
protection to which he is entitled. To grant an 
injunction in such a case would be tantamount 
to giving a right both present and future, to a 
trespasser, which he cannot legally claim. 

[Ill There has been some argument before 
us if respondent 4 has taken possession of upper 
Murli hill, either after the lease of 10th August 
1949, or shortly before it. The learned Subordi¬ 
nate Judge found that possession reverted to 
Government sometime after the expiry of the 
lease. That finding has been challenged before 
us. We have scrutinised the correspondence at 
pp. 113 to 141 (already referred to) on which the 
learned Subordinate Judge relied, and, in our 
view, though the quarrying operations might have 
been stopped for some time, the appellant or 
the lessee company did not make over possession 
to anybody. It is possible, however, that on some 
occasions the men of Daltnia Jain & Co., Ltd., 
did some work on upper Murli hill. Whether 
they approached by an old District Board road, 
the existence of which has been disputed before 
us, or went over the surface land of lower 
Murli hill in order to reach upper Murli hill 
cannot be decided on the materials before us. 

[ 12 ] In view of the scope of the suit, the 
question is really one of right to quarry lime- 
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stone on upper Murli hill, and there is no dispute 
as to possession or removal of limestone actually 
extracted. For the reasons mentioned above, 
we do not think that the appellant as a trespasser 
is entitled to ask for an injunction for the pro¬ 
tection of a right which he cannot legally claim. 
The claim for an injunction with regard to 
upper Murli hill was, therefore, rightly rejeoted. 

[13] The claim of the appellant with regard 
to lower Murli hill stands on a different footing. 
On the materials placed before us the appellant 
has made out a prima facie case of title to the 
surface land of lower Murli hill. The sale 'deed 
in favour of the appellant dated 30th September 
1933, printed at pp. 55 to 70 of the appellant’s 
paper book, shows that the rights of the tenants 
and maliks which the lessee company had 
acquired between the years 1908 and 1928 were 
transferred to the present appellant. In the pro¬ 
ceeding under S. 144, Criminal P. C., which was 
fought between the parties, it was admitted that 
the surface right of lower Murli hill was held 
by the present appellant (vide the statement in 
the judgment of the Additional District Magis¬ 
trate, Shahabad, printed at p. 101 of the repon- 
dents’ paper book). As to the right of the tenants 
to quarry limestone and manufacture lime in 
lower Murli hill, our attention has been drawn 
to the “Fard-reyaz jungle” of villages Baknaur 
and Samhauta. The entries in the Fard-reyaz 
have been made in the form of questions and 
answers. Question 13 in the Fard-rsyaz of 
village Baknaur was to the following effect : 

“Have the raiyats of tbe village any right to collect 
lime, lac or other jungle products ? If so, what 
right?” 

The answer is given as follows: 

“They can prepare lime from the jungle in the mahal 
for agricultural purposes. Nothing 13 realised for this. 

If the lime is prepared for sale, fee is realised according 
to the schedule bearing No. 279, dated 14th December 
1904. Settlement is made of the lao jungle.” 

The schedule of fees shows different rates for 
limestone, etc. There is a similar entry with 
regard to village Samhauta also. In the Fard- 
reyaz of Murli Pahari which related to upper 
Murli hill, it is stated that the raiyats cannot get 
stones from the hill as it has been let out on 
thica lease. There i3 no similar entry with regard 
to lower Murli hill. Learned counsel for the 
respondents has drawn our attention to register 
D of tauzi no. 4769 of the Banskati Mahal in the 
remarks column of which it is stated that this 
estate consists of incorporeal rights in the manzas 
mentioned below as per notification NO. 1457 
dated 6th March 1909. The nature of these in¬ 
corporeal rights has been referred to at p. 137 0 
the District Gazetteer of Shahabad (Edn. 1924). 

It is stated there that the Banskati Mahal is a 
eetate of an exceptional order as Governm 
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does not possess any proprietary rights in the 
land, but only incorporeal rights to certain 
spontaneous products, fuel, grass, minerals and 
the like. The history of these incorporeal rights 
is also mentioned. Similar observations occur 
also in the final report on the survey and 
settlement operations in the district of Shaba- 
bad, 1907-1916. There has been some argument 
before us if the right is merely to levy the 
banskati dues, such as the right which Raja 
Shah Mai and Harbans Rai, who held the mahal 
previously, exercised, or the right to extract 
minerals. That is a question which need not be 
considered at this stage. It is clear to us that 
the appellant has made out a prima facie case 
of title, both with regard to the surface land of 
lower Murli hill and the right to quarry lime¬ 
stone and manufacture lime in the area of lower 
Murli hill. Learned counsel for the respondents 
has, no doubt, contended that the effect of the 
entries in the Fard-reyaz is not what is contended 
for by the appellant. He has further contended 
that the appellant i3 estopped from saying that 
the Province of Bihar had no right to quarry 
limestone in lower Murli hill. It is not necessary 
to decide these questions at this stage. It is 
sufficient to state that prima facie the appellant 
has made out a case with regard to lower Murli 
hill, both as to title and the serious injury which 
is likely to follow if no injunction is granted. 

[14] I may shortly refer to one other argu¬ 
ment of Mr. Sarjoo Prasad appearing for res¬ 
pondent 4, He has contended that even if the 
surface land of lower Murli hill is owned by the 
appellant, the Province of Bihar and the lessee 
under the Province of Bihar have a right to 
reach the mineral by breaking up the surface. 
He relied on the statement of the law in 
Para. 1419 of Halebury’s Laws of England, 

Vol. 22 , Edn. 2, at p. 661 . The statement is as 
follows: 


Upon the severance of mines from the eurfac 
whether by grant or exception, working powers ai 
liberties are usually expressly granted or reserved, but 
. 0 abEence of express provision, there ig incident. 1 
implication of law, to the ownership of mines a pow 
to get and carry away the minerals; .... There 
prima facie incident to the ownership of mines, pow 
on the part of the mine-owner to enter upon the surfac 
to dig pits and get the minerals.” 

I bis is a statement of the law as between grantc 

and grantee. Mr. Sarjoo Prasad has not bee 

able to give us any authority which would eho 

that a person, who is not a grantee but a con 

plete stranger, has a right to go upon somebody 

else s land in order to reach the minera 
underneath. ♦ 


[15] As to the possession of the surface land 
of lower Murli hill, there is very little doubt. 
Ihe appellant is in possession and has kilns, 
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buildings, bungalows, dwelling houses, tram lines, 
railway sidings, fixed plant and machineries, 
etc., thereon. It is obvious that very serious injury 
would be caused to the appellant if he is asked 
to remove them pending the hearing of his suit. 
It would be irreparable injury for the avoidance 
of which he is entitled to ask for an order of 
injunction—both on the grounds of prima facie 
title and balance of convenience. 

[16] A reference has been made before us to 
certain notifications mads by the Province of 
Bihar under the provisions of the Land Acquisi¬ 
tion Act which seem to show that the Province 
of Bihar is proposing to acquire the surface land 
of lower Murli hill. It is stated that the notifica¬ 
tions constitute a breach of the order of this 
Court, date 24th November 1049, by which it was 
directed that the itatus quo would be maintained 
pending the hearing of the appeal. Mr, P. R. 
Das has stated that his client, if so advised,’ 
would institute proceedings in contempt. We 
do not think it proper to say anything about 
these land acquisition proceedings at this stage, 
because we have not sufficient materials before 
us; nor should we like to make any remarks 
which might prejudice the parties with regard to 
any future proceeding. Under s. 56 (d), Specific 
Relief Act no injunction can be granted to inter¬ 
fere with the public duties of any department 
of the Provincial Government. We do not know 
whether these land acquisition proceedings are 
in the performance of public duties or not. 
Therefore, the order which we are proposing to 

pass in this appeal will not affect these land 
acquisition proceedings. 

[17] For the reasons given above, we would 
allow this appeal in part to the extent indicated 
below. The prayer for an order of injunction in 
respect of upper Murli hill is refused; but the 
appellant will get an order of injunction, pen¬ 
ding the decision of his suit, restraining the 
respondents from dispossessing, or disturbing 
the possession of the appellant in respect of 
lower Murli hill. This order will not, however, 
affect the land acquisition proceedings, in res¬ 
pect of which the parties will be at liberty to take 
such steps as they may be advised to take. We 
express no opinion a3 to the propriety or impro¬ 
priety of instituting and continuing such land 
acquisition proceedings during the pendency of 
the suit, and in spite of the order of the Bench, 
dated 24fch November 1949 . 

[ 18 ] . It js unnecessary to put the appellant on 
terms in view of the order which we are passing 
\\ e are giving no decision as to the existence or 
otherwise of an old District Board road to 
reach upper Murli hill. But under the order of 
injunction which we are passing, the respondent 
will have no right to go to upper Murli hill over 
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any part of the surface land of lower Murli hill 
owned and possessed by the appellant. In the 
circumstances of th© cas©, th© parties will b©ar 
their own costs of the hearing in this Court as 
also in the Court below. 

[19] In conclusion we should make it clear 
that the observations which we have made should 
not be construed as a final or concluded decision 
on any of the questions of law or fact which 
will arise for decision in the suit. The observa¬ 
tions have been made with a view to determin- 
mg the question of prima facie title and the 
balance of convenience only, and for no ofche^ 
purpose. 

D.R.R. Order accordingly. 


A. I. R. (37) 1950 Patna 228 [G. N. 56.] 

Imam and Jamuar JJ. 

Tabarak Kha?i —Petitioner v. Province of 
Bihar—Opposite Party. 

Criminal Miso. No. 784 of 1949, D/- 23-12-1949. 

(a) Public Safety—Bihar Maintenance of Public 
Order (No. 2) Ordinance (IV[4] of 1949), S. 4 (1), 
Proviso — Propriety of detention can be enquired 
into—It is within competence of legislature to cur¬ 
tail liberty of individual by valid legislation —Ordi¬ 
nance is intra vires — Proviso to S. 4 (1) before its 
amendment is valid and does not make sub-s. (1) 
ultra vires—Amendment of proviso by Bihar Ordi¬ 
nance 5 of 1949 does not render Ordinance IV [4] 
of 1949 ultra vires. 

It is always open to a Court of law to enquire into 
the propriety of a detention made under a particular 
legislation in order to see whether the order of deten¬ 
tion was a valid one or not. The Courts of law, how¬ 
ever, at the same time have to administer the law as 
it exists, and if the particular legislation is validly 
enacted, it is not within the scope of the authority of a 
Court of law to ignore that legislation because it inter¬ 
feres with the liberty of the subject. The liberty of the 
subject is not an abstract or an absolute freedom. It is 
capable of being regulated by legislation when the 
safety of the State is involved. The safety of the State 
may be involved in various ways. In all these oir- 
oumstances and others where the established Govern¬ 
ment finds it necessary to maintain law and order in 
the State, it is compelled to legislate and in so legisla¬ 
ting may have to curtail the liberty of the subject. It 
may also have to curtail the powers of the Courts of 
law. So long as the legislation is within the legislative 
field of the legislating authority, such legislation would 
be valid legislation :1942 A. C. 206 and other case law 
relied on. [Para 4] 

The Bihar Ordinance IV [4] of 1949 was declared to be 
intra vires by Federal Court in Lakhi Narayan Das’s 
case, A. I. R. (37) 1950 F. C. 59,by its judgment dated 
28th November 1949. It is quite clear that its provisions 
oannot be deolared to be invalid merely on the ground 
that it confers powers on the executive to interfere with 
the liberty of the subject. The decision of the Federal 
Court was not obiter and the proviso to S. 4 (1) of the 
Ordinance before its amendment was within the compe¬ 
tency of the legislative authority to enaot, and, conse¬ 
quently the proviso was a valid provision, and, it did not 
render the entire provisions of the Ordinance ultra vires, 
nor the powers exercised under it ultra vires.' Provisions 
of sub-s. (1) of S. 4 are mandatory and must be complied 


with by the authority making the order in respect of 
any person, under el. (a) of sub-s. (1) of S. 2. The 
proviso does not nullify any of these provisions. It is 
a saving clause to the effect that neither the order nor 
the detention of the person thereunder shall be invalid 
or unlawful or improper on the ground of any defect, 
vagueness or insufficiency of the communication made 
to such person under this section. What has been 
saved by the provieo, however, is not that the detain¬ 
ing authority shall not comply with the mandatory 
provisions of the sub section—on the contrary, it shall 
comply with these provisions—but that if there was any 
defect, vagueness or insufficiency In the communica¬ 
tions made to the detenu, that by itself would not make 
the detention invalid or unlawful or improper. 

. [Paras 7,8] 

The proviso to sub-s. (1) of S. 4 of the Ordinance no 
doubt makes ineffective the decision in Nek Moham¬ 
mad's case, A. I. R. (36) 1949 Pat 1 F. B. in this res¬ 
pect. That, however, was within the competence of the 
Legislative authority to do. In construing the wording 
of sub-s. (1) with its proviso, the decision in Nek 
Mohammad's case, A. I. R. (36) 1949 Pat. 1F.B. or in 
Murat Patwa's case, A. I. R. (35) 1948 Pat. 135 
regarding the vagueness or insufficiency of the parti¬ 
culars supplied to a dotenue cannot be taken Into con¬ 
sideration. [Para 9] 

The amendment of the proviso to sub-s. (1) of S. 4 by 
the Bihar Ordinance No. V [5] of 1949 which direofced 
that the words “where the Provincial Government is 
of opinion that it would be against the public interest 
to disclose all the grounds of the order” shall be omit¬ 
ted, does not render the Ordinance No. IV [4] of 1949 
ultra vires. [Para 10] 


(b) Government of India Act (1935), S. 88 (2) (c) 
— Governor can amend Ordinance by another 
Ordinance—Amendment of Bihar Maintenance of 
Public Order (No. 2) Ordinance (IV [4] of 1949) by 
Bihar Ordinance V [5] of 1949 is valid. 

The power to enact laws in legislative authority con¬ 
tains within it the inherent power to repeal or amend 
an enaoted law. Clause (c) of S. 88 (2), is merely an 
enabling provision by which the Governor could by 
Borne order withdraw an Ordinance duly promulgated 
by him without having recourse to promulgating a 
fresh Ordinance repealing the previous Ordinance. This 
does not mean that if the Governor wished to amend 
an Ordinance already promulgated by him, it was not 
within his competence to do so by duly promulgating 
an Ordinance under S. 88, Government of India Act. 

Amendment of Bihar Ordinance IV [4] of 1949 by 
Bihar Ordinance V [5] of 1949 was within the power of 
the Governor : A. I. R. (36) 1949 Cal. 1 F, B., Rel. on. 

[Para 11] 


(c) Public Safety—Bihar Maintenance of Public 
Order (No 2) (Amendment) Ordinance (V [5] of 
1949)— It has retrospective operation — Interpre¬ 
tation of Statutes — Retrospective operation — 
Declaratory and amending statute. 


No statute shall be construed so a3 to have a re¬ 
spective operation, unless its language la such as 
.inly to require such a construction, and a statute is 
t to be construed so as to have a greater retrospective 
jration than its language renders necessary : (1892) 
5h. 402, Rel. on. [Para 12] 

SVhere an Act is in its nature declaratory the pre- 

nption against construing it retrospectively is m- 

Dllcable. Where a statute is passed for the purpose 

supplying an obvious omission in a former statute, 

"to explain” a former Btatute, the subsequent statute 

relation back to the time when the prior Act was 

[Para 12] 
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The amending Bihar Ordinance V [5] of 1949 should 
be read as one to whioh the presumption against con¬ 
struing it retrospectively ia inapplicable. The amend¬ 
ing Ordinance has a retrospective effect, that is to say, 
applies to cases where orders of detention had been 
passed before the date of the amending Ordinance. 

[Para 12] 

(d) Public Safety — Bihar Maintenance of Pub¬ 

lic Order (No. 2) Ordinance (IV [4] of 1949), Ss. 23 
and 24 —Sections are not ultra viret : Lakhimi 
Narayan Das’ case decided by Federal Court on 
28th November 1949, Foil. [Para 13] 

(e) Public Safety—Bihar Maintenance of Public 
Order (No. 2) Ordinance (IV [4] of 1949), S. 4(1) 
—“As soon as may be” does not mean that in all 
cases grounds of detention should be served with¬ 
in 15 days from the date of order of detention — 
Delay of 58 days held not such delay as to render 
detention illegal. A. I. R. (35) 1948 Pat. 135, Expl. 

[Para3 14 & 17] 

(0 Public Safety —Bihar Maintenance of Public 
Order (No. 2) Ordinance (IV [4J of 1949), S. 4 — 
Detention viola jide — Detention can be declared 
illegal — But it does not make Ordinance ultra 

[Para 15] 

Basanta Chandra Qhose and D. K. Sinha 

— for Petitioner. 

Gcvt, Advocate — for Opposite Tarty. 


Imam J.—Thig is an application by Tabarak 
Khan under s. 491, Criminal P. C. com plaining 
thatbiadetention ia illegal. Mr. Basanta Chandra 


Ghosh, who hag appeared for the petitioner, has 
made general arguments, which, according to 
him, arise not only in this application but in a 
series of other applications by other detenu?, for 
whom he hag also appeared in this Court. It may 
be mentioned that Mr. Ghosh hag represented the 
case of eleven detenus including the detenu Taba¬ 
rak Khan. Mr. Bhabanand Mukherji has appeared 
for the detenu Madhub Chandra Sen in Criminal 
Miscellaneous No. 780 of 1949. Mr. Baidyanath 
Prasad No. II has appeared for two detenus, name, 
ly, Jagdish Sao in Criminal Miscellaneous no. 813 
of 1949, and Musahari Sao in Criminal Miscella¬ 
neous NO. 848 of 1949. Mr. J. N. Varma has ap¬ 
peared for one detenu Tribeni Choudhury in 
Criminal Miscellaneous no. 876 of 1949 . Mr. Umegh 
Chandra Prasad has appeared for four detenus, 
namely, Syed Alley Nabi in Criminal Miscel¬ 
laneous cases nos. 829 and 861 of 1949, Chitta- 
ranjan Hati in Criminal Miscellaneous No, 862 of 
1949, Birendra Nath Das Gupta in Criminal 
Miscellaneous no. 869 of 1949, and Rajdeo singh 
in Criminal Miscellaneous no. 879 of 1949 . In the 
case of nine detenus, no one has appeared for them 
and their applications in the various criminal 
miscellaneous cases have been sent to this Court 
irom the Jail. The various advocates other than 
Mr. Ghosh appearing in their respective cases 
were asked if they had any further arguments 
to make then what had been urged by Mr. Ghosh 
by way of general submissions, and they stated 
that they had nothing further to add to what 


Mr. Ghosh had urged by way of general submis¬ 
sions. They have, however, urged the cases of 
the detenus represented by them regarding the 
merits of the applications made by them or on 
their behalf. The case of each detenu will be 
taken up separately and separate orders will be 
passed on tho merits of their applications. The 
general submissions made by Mr. Ghosh will be 
dealt with in the present application of Tabarak 
Khan in Criminal Miscellaneous No. 784 of 1919 , 
and the decision with respect to them will be 
applicable to the cases of the other detenus in 
the various criminal miscellaneous applications, 

which were heard after the case of Tabarak 
Khan. 

[ 2 ] The Federal Court in the case of Jatindra 
Nath v. Province of Bihar , A. I. r. (36) 1949 
F. C. 175: (50 Cr. L. j. 897) had declared ultra 
vir@3 the proviso to 3 . 1 (3), Bibar Maintenance 
of Public Order Act of 1947. It has also declared 
t ne Bihar Act of 1949, which purported to amend 
the provisions of S. 1 ( 3 ) of the said Aofe invalid 
in law inasmuch as the enactment which it pur¬ 
ported to amend was not legally in existence 
when the Bihar Act V of 1949 was passed. Sub¬ 
sequent to this decision of the Federal Court, the 
Governor of Bihar promulated an ordinance, 
namely, Bihar Ord. No. II of 1949, on 3rd June 
1949. This Ordinance was declared by this Court 
to be void and inoperative on 21sfc of June 1949 , 
as the Legislature of the Province *of Bihar 
though not actually sitting wag neither prorogued 
nor dissolved. Consequently, the Governor could 
not promulgate an Ordinance under 8. 88 (l), 
Government of India Act. The Governor of 
Bihar then promulgated an Ordinance, namely, 
Bihar Ord. No. iv of 1949, hereinafter referred 
to as the Ordinance, on 22 nd June 1949. The 
Ordinance was declared intra vires by thi 3 Court 
and that decision was upheld by the Federal 
Court in the case of Lakhi Narayan Das v. 
Province of Bihar : (a. I. r. (37) 1950 f. o. 59) 
by its judgment dated 28th November 1949, 

[3] The detenu Tabarak Khan was ordered 
to be detained by the Provincial Government by 
its order dated 27th June 1949, under the provi- 
sions of s. 2 ( 1 ) (a) of the Ordinance. The docu- 
ment containing the grounds of detention under 
S. 4 ( 1 ) of the Ordinance is dated 22nd August 
1949, and it was served upon Tabarak Khan on 
24th August 1949. Such arguments as were 
made by Mr. Ghosh with reference to the case 
of Tabarak Khan only will be considered later 
after the general submissions which have been 
made by him challenging the validity of the de¬ 
tention not only of Tabarak Khan but of several 
detenus, whose case he has represented in this 
Court, have been dealt with. The cases of Tabarak 
Khan and of many other detenus were heard 



230 Patna 


Tabar^k Khan v. Province of Bihar (Imam J.) 


after the deciaion of the Federal Court in the 
caae of LaJchi Narayan Das v. Province of 

ihar t (a. i. R. (37) 1950 F. o. 59). It was neces¬ 
sary to await this decision, a3 it was thought that 
the decision of the Federal Court would make it 

clear as to whether the Ordinance was ultra vires 
or not. 

[4] Mr. Ghosh commenced his arguments by 
referring to the observations of Sir Patrick Spens 
C. J., Federal Court of India, in the case of 
Basanta Chandra v. Emperor, 23 Pat. 678 at 

P- 692: (A. I, R. (31) 1914 F. C. 86) to the follow- 

mg effect: 

“In our judgment, no further curtailment of the 
power of the Court to investigate and-interfere with 
orders for detention has been imposed by Or. Ill [3] of 
1944. The Court is and will be still at liberty to 
investigate whether an order purporting to have been 
made under R. 26 and now deemed to be made under 
Ordinance III [3] or a new order purporting to be made 
under Ordinance III [3] was in fact validly made, in 
exactly the same way a3 immediately before the pro¬ 
mulgation of the ordinance. If on consideration the 
Court comes to the conclusion that it was not validly 
made on any of the grounds indicated in any of the 
long line of decisions in England and this country on 
the subjeot, other than the ground that R. 26 was 
ultra vires, S. 10 of Ordinance III [3] will no more 
prevent it from so finding than S. 16, Defenoe of India 
Act did. Such an invalid order, though purporting to 
be an order, will not in fact be an ‘order made under 
.this Ordinance’ or having effect by virtue of S. 6 as if 
made under this Ordinance at all for the purposes of 
S. 10.” * 

No one coilld doubt the validity of the observa¬ 
tions made by the learned Chief Justice. I am 
of opinion that it is always open to a Court of 
law to enquire into the propriety of a detention 
made under a particular legislation in order to 
see whether the order of detention was a valid 
one or not. Mr. Ghosh, however, urged that 
where the liberty of the subjeot was involved, 
unless there were safeguards in the particular 
legislation to protect such liberty, that legislation 
was invalid. No one can doubt that the pre¬ 
servation of the liberty of the subject is of the 
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liberty of the subjeot must be construed, if possible, in 
favour of the subject and against the Crown. Adopting 
the language of Lord Finlay L. C in this House in the 
case of Bex v. Halliday , 1917 A. 0. 260 at p. 270 : (86 
L. J. K. B. 1119). I hold that the suggested rule has 

no relevance in dealing with an executive measure 

Wg a publio danger” when the safety 

iq^w S u ate The language of the Aot of 

iyd9 (above cited) shows beyond a doubt that Defence 

Regulations may be made which must deprive the 
subjeot whose detention appears to the Secretary of 
State to be expedient in the interests of the publio 
safety of all his liberty of movement while the regula¬ 
tions remain in force. There can plainly be no pre¬ 
sumption applicable to a regulation made under this 
extraordinary power that the liberty of the person in 
question will not be interfered with and equally no 
presumption that the detention must not be made to 
depend (as the terms of the Aot indeed suggest) on the 
unchallengeable opinion of the Secretary of State. The 
legislature obviously proceeds on the footing that there 
may be certain persons against whom no offence is 
proved nor any charge formulated, but as regards whom 
it may be expedient to authories the Secretary of State 
to make an order for detention.” 

Lord Atkin, who had expressed a dissenting 
opinion in the case when referring to the case of 
Rex v. Halliday , 1917 A. c. 260 : 86 L. j. k. b. 

1119) observed at p. 238 : 

“In that oase the regulation undisputedly gave to a 
Secretary of State unrestricted power to detain a 
suspected person, though only on the recommendation 
of an advisory Committee presided over by a Judge. 
The argument for the appellant was that the regulation 
was ultra vires because though the words of the Defence 
of the Realm Aot under which that regulation was made 
were plainly wide enough to enable a regulation to be 
made giving unrestricted powers, yet they ought to be 
read with a limitation in favour of liberty. Every Judge 
who dealt with the case, including the noble Lords, 
refused to limit the natural meaning of the word?, point¬ 
ing out that a state of war would itself tend to confine 
the construction to the plain meaning of the words 
and would discourage any attempt to make the words 
lean in favour of liberty. What that case ha 3 to do 
with the present I cannot see. 

No one doubts that the Emergency Powers (Defence) 

Act , 1939, empowers His Majesty in Council to vest 
any minister with unlimited power over the person 
a>id property of the subject. The only question is whe¬ 
ther in this regulation His Majesty has done so.” 


utmost importance to the State and to a Court 
of law. The Courts of law, however, at the same 
time have to administer the law as it exists, and 
if the particular legislation is validly enacted, it 
is not within the scope of the authority of a Court 
of law to ignore that legislation because it inter- 
feres with the liberty of the subject. In this con¬ 
nection I would like to quote the opinions of their 
Lordships of the House of Lords in the case of 
Liversidge v. Sir John Anderson, 1942 A. o. 206: 
(110 L. j.k. B. 724). Viscount Maugham observed 
at p. 218 as follows : 

“Before dealing with the construction of the regula¬ 
tion, it is desirable to consider how the matter should 
be approached. The appellant’s counsel truly say that 
the liberty of the subject is involved. They refer in 
emphatic terms to Magna Carta and the Bill of Rights, 
and they contend that legislation dealing with the 


Lord Macmillan observed at p. 257 : 

“I yield to no one in my recognition of the 
value of the jealous secrutiny which ouc Courts 
have always rightly exercised in considering aDy in¬ 
vasion of the liberty of the subject. Bat I remind 
myself, in Lord Atkinson’s words, that ‘however preci¬ 
ous the personal liberty of the subject may be there is 
something for which it may well be, to Borne extent, 
sacrificed by legal enactment, namely, national success 
in the war or escape from national plunder or enslave¬ 
ment’: Rex v. Halliday , (1917 A. C. 260 : 86 L.J.K.B. 
1119). The liberty which we so justly extol is itself the 
gift of the law and as Magna Carta recognizes may by 
the law be forfeited or abridged. At a time when it is 
the undoubted law of the land that a citizen may by 
oonsoription or requisition be compelled to give up his 
life and all that be possesses for his country’s cause it 
may well be no matter for surprise that there should 
be confided to the Secretary of State a discretionary 
power of enforcing the relatively mild prosecution of 
detention.” 
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Lord Wright observed at p, 260 : 

“What is involved is the liberty of the subjeofc. Your 
Lordships have bad your attention oalled to the evils of 
the exetoise of arbitrary powers of arrest by the execu¬ 
tive and the necessity of subjecting all suoh powers to 
judicial control. Your Lordships have been reminded of 
the great constitutional conflicts in the 3eventeeth oen- 
tury, which culminated in the famous constitutional 
charters, the Petition of Right, the Bill of Rights, and 
the Act of Settlement.- These struggles did, indeed, 
involve the liberty of the subject and its vindication 
against arbitrary and unlawful power. They sprang (to 
state it very broadly) from the Stuart theory that the 
King was King by divine right and that his powers 
were above the law. Thus a warrant or arrest ‘per spe¬ 
cial mandatum Domin Regis’ was olaimed to be a 
sufficient justification for detention without trial. But 
by the end of the seventeenth century the old oommon 
law rule of the supremacy of law was restored and sub¬ 
stituted for any theory of royal supremacy. All the 
Courts to day, and not least this House, are as jealous 
as they have ever been in upholding the liberty of the 
subjeot. But that liberty is a liberty confined and con¬ 
trolled by law, whether common law or statute. It is 
in Burke's words , a regulated freedom. It is not an 
abstract or absolute freedom 

Lord Romet? also cited the passage from the 
speech of Lord Atkinson in Rex v. Halliday , 

(1917 A. O. 260 : 86 L. J. K. B. 1119), which haa 
already been referred to above. It will thus be 
seen that in the opinion of their Lordships in 
Liversidges case, (1942 A. 0. 20G : 110 L. J. K. B. 
724) the liberty of the subject i3 not an abstract 
or an absolute freedom. It i3 capable of being 
regulated by legislation when the safety of the 
state is involved. The safety cf the State may 
be involved in various ways. The degreo of the 
safety of the state may vary according to cir¬ 
cumstances. The threat of invasion by another 
state would be involving the safety of the state in 
the highest degree. Maintenance of law and order 
would also be a matter of very great importance 
for the safety of the state. Disaster of a very 
great magnitude caused by natural events would 
also involve the safety of the state in some de¬ 
gree. In all these circumstances and others 
where the established Government finds it neces¬ 
sary to maintain law and order in the state, it 
is compelled to legislate and in 30 legislating may 
have to curtail the liberty of the subject. It may 
also have to ourtaii the powers of the Courts of 
law. So long as the legislation is within the 
legislative field of the legislating authority, such 
legislation would be valid legislation. After refer¬ 
ring to the following passage from Lord Atkin- 
son’s speeoh in the case of Rex v. Halliday , ( 1917 

A. 0. 260 : 86 L. J. K. B. 1119). 

“However preoious the personal liberty of the subject 
may be, there is something for which it may well be, 
to some extent, sacrificed by legal enactment, namely,’ 
national success in the war or escape from national 
•plunder or enslavement. It must not be assumed that 
tho powers conferred upon the executive by the statute 
>will be abused.” 
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Lord Wright; in Liversidge’s case observed : 

“Those speeches embody statements of principle very 
relevant to the present case, and, notwithstanding, dif¬ 
ference in tho particular enactments, furnished an im¬ 
portant and direct precedent for the conferring of 
powers to exeroise preventive detention upon his own 
responsibility on the Home Secretary, and, subject to 
theoretical exceptions not relevant here, ousting the 
jurisdiction of the Court . In ordinary administrative 
measures, the legislative practice of substituting for the 
jurisdiction of tho Court that of a specially constituted 
tribunal is well established, and increasingly frequent, 
particularly since the decision of this House in Lccal 
Government Board v. Arlidge , 1915 A. C. 120 : (34 
L. J. K. B. 72). That case dealt svith closing orders 
under the Housing, Town planning, etc. Act, 1909, Lord 
Haldane, L. C., pointed out that in regard to these 
administrative orders; “The jurisdiction bothaa regards 
original applications and as regards appeals was in 
England transferred from the Courts of Justice to the 
looal authority and the local Government Board, both 
of them administrative bodies.” It is true that the 
personal liberty of tho subject is there uot aifected, but 
only his liberty to do what he likes with his own, but 
the principli is the same. Parliament excludes the 
jurisdiction of the Courts and substitutes in tho ono 
case a specially coustituttd administrative body iu a 
case like the pre36nt, the Secretary of State. In no case 
are ordinary legal rights to bo affected, unless to the 
extent that Parliament has said.” 

[5] The Ordinance and the entire provisions 
of 8. 4 (l) of the Ordinance were declared to be 
intra vires by their Lordships of the Federal 
Court by their judgment dated 28th November 
1949, in the case of Lakhi Narayan Das v. 
Province of Bihar , (a. 1 . R. (37) 1950 F. c. 59 ) 
and it would be just as well to quote the various 
passages from their Lordships’ judgment as to 
this. There Lordship3 observed : 

“That all the provisions of the Ordinance relates to or 
are concerned primarily with the maintenance of public 
order in the Province of Bihar and provide for preven¬ 
tive detention and similar other measures in connection 
with the same.” 

And 

“It is true that detention of a person without a judi¬ 
cial order in a sense goes against the provision of the 
Criminal law but that is the very ossenoe of preventive 
detention. -The ordinance lays down what in the opi¬ 
nion of the legislative authority is essential for main¬ 
tenance of public order in the provinco. That is the true 
nature and character of the legislation which unques¬ 
tionably brings it within Item (I) of List II.” 

And 

“The word ‘arbitrary’ connotes want of reasonable 
or proper justification. If a particular piece of legislation 
is entirely within the ambit of the Legislature’s autho¬ 
rity, there oould be nothing arbitrary in it so far as a 
Court of law is concerned. The Courts have nothing 
to do with the policy of the Legislature or the reason¬ 
ableness or unreasonableness of the legislation ” 

And 

The Court has got to decide on a consideration of 
the true nature and character of legislation whether it 
is really on the subject of preventive detention or not. 
Once that point is deoided in favour of the legislative 
authority, and it is hold that it has not trespassed 

beyond the limits of its assigned powers, it Is not for 

the Court to criticise the wisdom and policy of tho 
Legislature.” 
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The Ordinance having thus been declared to be 
ivtra vires by their Lordships and to have been 
validly legislated, it is quite clear that its pro- 
visions cannot be declared te be invalid merely 
on the ground that it confers powers on the 
executive to interfere with the liberty of the 
subject. 

[6] It was, however, contended by Mr. Ghosh 
that the decision of their Lordships in Lakhi 
Narayan Das's case, (a. i. r. ( 37 ) 1950 F. c. 59) 
was obiter. In my opinion, this is an idle con- 
tention. Their Lordships could not have been 
clearer in terms than they have been in declar¬ 
ing the Ordinance as intra vires . Their Lord- 
ships had decided the matter after considering 
the various provisions of the Government of India 
Act and of the Ordinance concerned. Mr. Umri- 
gar, who had appeared for some of the detenus 
before their Lordships had raised as his fourth 
contention that the provisions of Ss. 23 and 24 
and the proviso of S. 4 (l) of the Ordinance were 
illegal and ultra vires , and as they were not 
severable from the rest of the Ordinance, the 
entire Ordinance was bad on account of these 
offending provisions. So far as S. 23 i3 concern¬ 
ed, their Lordships held that it was superfluity 
for the reasons already stated in their judgment 
and it could certainly be ignored but it would 
not affect the validity of the Ordinance itself in 
any way. With reference to S. 24 of the Ordi¬ 
nance, their Lordships held that assuming its 
provisions to be bad, it was not so inextricably 
woven into the scheme of the whole Ordinance 
and so inseparably connected with its other pro¬ 
visions that this invalid section would make the 
whold Ordinance invalid and that if the section 
is struck out, the rest of the Ordinance would 
certainly survive as an effective piece of legisla. 
tion fulfilling the identical object for which the 
Ordinance was passed. 

[7] So far as S. 4 ( 1 ) of the Ordinance was 
concerned, Mr. Umrigar had urged before their 
Lordships that this clause was beyond the capa¬ 
city of any Provincial Legislature to enact and 
it was not a matter included in any of the items 
in the Provincial list. Their Lordships then 
referred to the provisions of S. 4 (l) of the Ordi¬ 
nance and dealt with the contention of Mr. Umri¬ 
gar that the proviso in it wholly took away the 
only safeguard which was provided for in 
S. 4 (l) and which enabled a detenu to make 
an effective representation by way of reply to 
the allegations made against him. Mr. Umrigar 
had further contended that once this safeguard 
available to a detenu was whittled down and 
rendered illusory by the proviso, the detention 
was no longer a “preventive detention”, which 
item ( 1 ) of the Provincial List contemplated; it 
degenerated into 'arbitrary detention* and in 


respect of such a matter no power of legislation 
had been given to the province by the Govern- 
ment of India Act. Reference was made by- 
Mr. Umrigar to the Pull Bench decision of this- 
Court in Murat Patwa v. Province of Bihar t 

26 pat. 628 : (A. I. R. (35) 1948 Pat. 135 : 49 Or.. 
L. j. 132 F.B ). After considering the arguments 
of Mr. Umrigar, their Lordships rejected the 
arguments made by him. They were of the 
opinion that the observations made in Murat 

Patwas's case , 26 Pat. 628 : (A. 1 . R. (35) 1948 
Pat. 135 : 49 Cr. L. j. 132 F.B.), where a distinc¬ 
tion was made between ‘preventive* and ‘arbi¬ 
trary’ detention, were obiter dicta and were of 
the opinion that the provisions of S. 4 (l) of the 
Ordinance with its proviso were validly enacted. 
They clearly approved of the view taken by a 
Bench of the Calcutta High Court in Sushil 
Kumar v. Government of West Bengal , 53 
c. w. N. 645. The only question which their 
Lordships left open was as to whether the pro¬ 
viso to S. 4 (l) of the Ordinance practically nulli¬ 
fied the main section to which it was engrafted 
and whether it would prevail over the section 
itself. This was a question of construction in the 
opinion of their Lordships which could be raised 
on a proper occasion. It seems to me that, 
Mr. Umrigar had specifically raised various 
questions in support of his argument that the 
Ordinance was ultra vires and had specially 
raised the question that the proviso to S. 4 (1) of 
the Ordinance was beyond the capacity of any 
Provincial Legislature to enact. His contentions 
having been rejected by their Lordships, it can¬ 
not be said with any good sense that the obser¬ 
vations of their Lordships in this connection 
were obiter. I think, we must proceed, after the 
decision of their Lordships, on the basis that the 
Ordinance was not ultra vires and that the pro¬ 
viso to S. 4 (1) of the Ordinance was within the 
competency of the legislative authority to enact* 
and, consequently the proviso was a valid 
provision. 

[8] It was argued, however, by Mr. Ghosh 
that even if the proviso to 8. 4 (l) of the Ordi¬ 
nance was validly enacted, whenever recourse 
was taken to it, it was to render the Ordinance 
ultra vires or at least the powers exercised under 
it ultra vires . This contention was made with 
reference to the proviso before its amendment 
under Bihar Ordinance No. v of 1949 promulgat¬ 
ed by the Governor of Bihar on 21st September 
1949, by which the words 

‘where the Provincial Government is of opinion that 
‘it would be against the public interest to disclose all 
the grounds of the order.” 

in the proviso were directed to be omitted. As 
I have already indicated, the proviso to S. 4 (l) 
before the amendment was declared by their 
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Lordships of the Federal Court was validly 
enacted, and, consequently whenever, reoourse 
was taken to it, it could not render the entire 
provisions of the Ordinance ultra vires, not the 
powers exercised under it ultra vires. At best, 
it could be urged as a matter of construction that 
the proviso before the amendment practically 
nullified the main sub-section itself to which it 
was engrafted. It i3 now to be seen as to whe- 
ther this is so. The provisions of S. 4 (l) with 
the proviso before the amendment are in the 
following terms : 

“ Where an order is made in respect of any person 
under clause (a) of sub-s. (1) of S. 2, as soon as may be 
after the order is made, the authority making the order 
Bhall communicate to the person affected thereby, so 
far as such communication can be made without 
disclosing facts which the said authority considers it 
would be against the publio interest to disclose, tho 
grounds on which the order has been made against 
him and such other particulars as are in the opinion 
of such authority sufficient to enable him to make, if 
he wishes, a representation against the order and such 
person may within fifteen day6 of the receipt of such 
communication make a representation in writing lo 
such authority against the order and it shall be the 
duty of such authority to inform such person of his 
right of making such representation and to afford him 
the earliest practicable opportunity of doing so: 

Provided that where tho Provincial Government is 
of opinion that it would be against the public interest 
to disclose all tbo grounds of the order, neither the 
said order nor tho detention of the said person there¬ 
under shall bo invalid or unlawful and improper on the 
ground of any defect, vagueness or insufficiency of the 
communication made to such person under this 
section.” 

It will be apparent from these provisions that 
the sub-section provides that as soon as may be 
after an order is made in respect of any person 
under cl. (a) of 3ub-s. (l) of 8. 2 of the Ordinance, 
the authority making the order shall communi- 
cate to the person affected thereby, (l) the 
grounds on which the order has been made 
against him, (2) such other particulars as are in 
the opinion of such authority sufficient to enable 
him to make, if he wishes, a representation 
against the order, (3) it shall be the duty of 
the said authority to inform such person of his 
right to make such a representation, and ( 4 ) to 
afford him the earliest practicable opportunity 
of doing bo. These provisions are mandatory 
and must be complied with by the authority 
making the order in respect of any person, under 
clause (a) of sub-e. ( 1 ) of s. 2. The proviso does 
not, in my opinion, nullify any of these provi. 
sions. It is a saving clause to the effect that 
neither the order nor the detention of the 
said person thereunder shall, be invalid or 
unlawful or improper on the ground of any 
defect, vagueness or insufficiency of the com. 
munication made to such person under this 
section. The main part of sub-s. ( 1 ) does give 
certain safeguards which would prevent it from 


being described as an ‘arbitrary detention*. The 
provisions of sub-Ss. (2), (3), ( 4 ) and (5) of S. 4 
of the Ordinance do provide further safeguards 
in that an Advisory Council has to be constituted 
by the Provincial Government to consider the 
case of every detenu and to make a report to 
the Provincial Government. Lord Macmillan 
observed in Liversidge's case : (1042 A o. 206: 
110 L. j. K. B. 724) as to this at page 254: 

“Were the person detained left without any safe¬ 
guard, this might be an argument against holding that, 
an absolute discretion has been conferred on the Secre¬ 
tary of State, but the argument iB tho other way when it 
is found, as it is in this regulation, that elaborate pro¬ 
vision i3 made for the safeguarding of the detained 
person’s interests. I refer to the constitution of advisory 
committees to which any person aggrieved by a deten¬ 
tion order may make representations. The duty is 
imposed on the chairman to inform the objector of the 
grounds on which the detention order has been mado 
and to furnish him with such particulars as are in tho 
chairman’s opinion sufficient to enable him to state his 
case. I say nothing as to the efficacy of this safeguard 
for I do not know how it operates in practice, but I 
emphasize the significance of its presence in the regula¬ 
tion. It suggests that this special procedure was 
introduced for the very reason that review by the law 
Courts wis excluded. Yet here again the paramount 
concern not to diminish tho person il authority and 
responsibility of the Secretary of State is evidenced by 
the recognition of his right to decline to follow any 
advice given to him by an advisory committee.” 

What ha3 been saved by the proviso, however, 
is not that th9 detaining authority shall noti 
comply with the mandatory provisions of the 
sub-section on the contrary, it shall comply with 
these provisions but that if there w T as any defect,! 
vagueness or insufficiency in the communications! 
made to the detenu, that by itself would not 
make tho detention invalid or unlawful or 
improper. The reason why this proviso was made 
would appear to be clear from the provi¬ 
sions of sub-ss. (2)-(3), (4) arid ( 5 ) of s. 4 of the 
Ordinance. By these provisions, the Provin¬ 
cial Government is bound to constitute an 
Advisory Council of at least three members 
before whom the Provincial Government shall 
place the grounds on which the order has been 
made, and the representation, if any, of tho 
detenu with any other relevant matter which 
the Provincial Government may consider neces¬ 
sary. The Advisory Council has to submit a 
report within three weeks from the date of its 
receiving the materials and further information 
which it may have asked for. No doubt it was 
left to the Provincial Government after consi¬ 
dering the report, to either confirm, modify 
or cancel the order made under cl. (a) of 
sub-s. (l) of 8. 2. If there was any defect, vague¬ 
ness or insufficiency in the communication made 
to a detenu, it is clear the Advisory Council 
could ask for further information from the Pro. 
vincial Government or from the detenu. I have 
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no doubt that after having been supplied with 
the materials and such further information as it 
called for, the Advisory Council would be in a 
position to make a report that, in the circums¬ 
tance in its opinion the detention was uncalled 
for or otherwise. In other words, the Ordinance 
set up a procedure beyond the jurisdiction of the 
Courts of law to consider the case of each detenu 
by an Advisory Council. Although it was left 
open to the Provincial Government either to 
confirm, modify or cancel the order of detention 
after considering the report of the Council. If 
the detaining authority did not comply with the 
main provisions of sub-s. (l) of S. 4 of the Ordi¬ 
nance, that is to say, did not supply as soon as 
may be the grounds of detention or any parti¬ 
culars at all, or did not inform the detenu as to 
his right to make a representation, or did not 
afford him the earliest practicable opportunity 
of doing so, the proviso could not stand in the 
way of a Court of law declaring, in such circum¬ 
stances, such a detention illegal. A Court of law 
could and would in an application made to it 
under s. 191, Criminal P. C., examine the grounds 
of detention in order to ascertain amonst other 
things a3 to whether they contained any parti¬ 
culars at all. If such grounds contained no 
particulars at all, the provisions of sub s- (l) of 
S. 4 of the Ordinance would not have been com¬ 
plied with. Very great care would have to be 
taken in distinguishing between vagueness in the 
particulars supplied and particulars not being 
supplied at all. 

[9] Mr. Ghosh, however, relied upon the Full 
Bench decisions of this Court in Murat Patwa's 
case : (26 Pat. 628: a. i. r. (35) 1948 pat. 135 : 49 
or. L. J. 132 F. B.) and the case of Nek Moham¬ 
mad v. Province of Bihar , A. I. R. (36) 1949 
pat. l : (60 Cr. L. J. 44 F. B.) to the effect that 
the vagueness in the particulars in the grounds 
as supplied to a detenu which could not enable 
him to make an effective representation would 
make the detention illegal. Consequently, the 
effect of the proviso in sub-s. (l) of S. 4 of the 
Ordinance had the effect of nullying the manda¬ 
tory provisions of the main sub-section. It is, 
however, to be remembered that these decisions 
were given with reference to Bihar Act V [5] of 
1947 (The Bihar Maintenance of Public Order 
Act, 1947). Section 4 of the said Act is in similar 
terms to sub-s. (i) of 8. 4 of the Ordinance but 
without the proviso. It did not contain such 
provisions as are found in sub-ss. (2), (3), (4) and 
(6) of the Ordinance. The proviso to sub-s. (l) 
of S. 4 of the Ordinance no doubt makes ineffec¬ 
tive the decision in Nek Mohammad's case : 
(A. I. R. (36) 1949 Pat. 1 : 50Cr. L. J. 44 F. B.) in 

this respect. That, however, was within the com¬ 
petence of the Legislative authority to do. In 


construing the provisions of a statute, the Court 
has to look to the provisions contained therein 
and if the words are clear, effect has to be given 
to those provisions. I am very doubtful, if S. 4 
of the Act V [5] of 1947 had a similar proviso to 
it as is to be found in sub-s, (l) of s. 4 of the Ordi- 
nence, that the decision in Nek Mohammad*$ 

case : (A. I. R. (36) 1949 Pat. 1 : 50 Cr. L. J. 44 
F. B.) would have been what it has been. Bihar 
Act v [5] of 1947 was no longer law when the Ordi¬ 
nance was enacted. As I have already pointed 
out, the proviso to sub-s. (l) of S. 4 of the Ordi¬ 
nance has been found by their Lordships of the 
Federal Court to have been validly enacted, and 
on a matter of construction, I can find no suoh 
thing in it as would nullify the main provisions 
of sub-s. (l) as they stand in the Ordinance. In 
construing the wording of sub-s. (l) with its 
proviso, I am unable to take into consideration 
the decision of this Court in Nek Mohammad's 
case \ (a. i. r. (36) 1949 Pat. l : 50 Or. L. J. 44 
F. B.) or in Murat Patwa's case : (26 pat. 628 : 
A. I. R. (36) 1948 Pat. 135: 49 Or. L. J. 132 F. B.) 
regarding the vagueness or insufficiency of the 
particulars supplied to a detenu. 

[10] It was next urged by Mr. Ghosh that the 
proviso to sub-a. (1) of 8. 4 of the Ordinance had 
been amended by Bihar Ordinance, no. V [5] of 
1949 which directed that the words “where the Pro¬ 
vincial Government is of opinion that it would 
be against the public interest to disclose all 
the grounds of the order” shall be omitted, 
and this rendered the whole of Ordinance 
no. IV [ 4 ] of 1949 ultra vires. As I under¬ 
stood his argument, by this amendment, the 
detaining authority could make the communica¬ 
tion of the grounds and the particulars vague 
and insufficient with all kinds of defects and the 
detenu would not be in a position to make an 
effective representation. The exercise of such 
power would make the detention arbitrary, and 
the provisions of the Ordinance could not be 
said to be with reference to preventive deten¬ 
tion. I am unable to accept this contention as 
the detaining authority would have still to com¬ 
ply with the main provisions of sub 9 . (l). So 
long as the detaining authority observed the 
mandatory provisions of the main provisions of 
sub s. (l), any defect, vagueness or insufficiency 
in the communication to the detenue would not 
render the order of detention or the detention 
itself unlawful or improper. I cannot see how 
the Ordinance in its entirety could be said to be 
ultra vires because of the amendment made by 

Ordinance no. v [5] of 1949. 

[Ill Mr. Ghosh further argued that the Gover¬ 
nor of Bihar had no power to amend the Ordi¬ 
nance. He argued that under 8. 88, Government 
of India Act, the power of the Governor to legia- 
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late was a limited authority. Qe argued that 
once an Ordinance was enacted by the Governor, 
he oould neither repeal nor amend it. He could 
only withdraw it under ci. (c) of sub-s. (2). He 
relied upon the decision of the Dacca High 
Court in the case of Tamizuddin Ahmad v. 
Province of East Bengal, (36) A. I. R. 1949 Dacca 
33 : (61 Cr. L. J. 65). This decision, however, is 
not in point as it decided that the Governor had 
no power to extend an ordinance. In that deoi. 
3ion ifcBelf, reference has been made to the case 
of J nan Prasanna v. Province of West Bengal , 

63 C. W. N. 27 : (A. I. R. (36) 1949 Cal. 1 P. B.) 

and the observations of Harries, 0. J. have been 
quoted. In my opinion, the power to enact laws 
jin a legislative authority contains within it the 
;inherent power to repeal or amend an enacted 
!law. Clause (c) of S. 88 (2) in my opinion, is 
merely an enabling provision by which the 
.Governor oould by some order withdraw an 
Ordinance duly promulgated by him without 
'having recourse to promulgating a fresh Ordi¬ 
nance repealing the previous Ordinance. This 
does not mean that if the Governor wished to 
amend an Ordinance already promulgated by 
:him, it was not within his competence to do so 
by duly promulgating an Ordinance under S. 88, 
Government of India Act. Harries, C. J. in th6 
Full Bench decision of the Calcutta case in this 
connection observed : 

“Section 88 (2) also provides that an Ordinance pro" 
mulgated under that section shall'have the same force and 
afiect as an Act of the Provincial Legislature assented 
to by the Governor, and it appears to me that what the 
Provincial Legislature could do the Governor can do 
by Ordinance in a proper case. The Provincial Legis¬ 
lature coaid undoubtedly amend the existing Provincial 
law and that being so the Governor can do so by Ordi¬ 
nance if circumstances exist justifying the promulgation 

of such Ordinance. 

♦ * * * 

It was then contended that even assuming the Gover¬ 
nor could amend existing Provincial Legislation by 
Ordinance, ho could not give retrospective effect to the 
Ordinance. It was argued that cl. (2) of S. 1 was clearly 
retrospective and so also was S. 3. By cl. (2) of S. 1 it 
i3 enacted that certain provisions in S. 2 which amend¬ 
ed S. 16 (1) of the Security Act aro to be deemed to 
have taken effect on and from the date of the commen¬ 
cement of the Security Act, as if on that date the Ordi¬ 
nance promulgated had been In force. 

In my view if a Governor can legislate In proper cir¬ 
cumstances and such legislation is to have the same 
effect as if passed by the legislature then it appears to 
me that the Governor is entitled to give retrospective 
effect to an Ordinance which he promulgates. It has 
boen held by the Federal Court in the case of the 
United Provxnces v. Alt. Atiqa Begum , 1940 F. C. R. 
HO : (A. I. R. (28) mi F. C. 16), that the right to 
legislate retrospectively is inherent in the right to legis¬ 
late. That being so, if the Governor has a right to 
legislate and such legislation has the effect of legisla¬ 
tion by the Provincial Legislature then it appears to 
me that inherent in that right is a right to legislate 
retrospectively If such course were necessary. This was 
the view of a Full Bench of the Bombay High Court in 
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Prabhakar Kondaji v. Emperor, A. I. It. (31) 1944 
Bom. 119 : (45 Cr. L. J. 604) and it has been accepted 
by the Privy Council in Kumar Singh v. Emperor , 73 
I. A. 199 : (A. I. R. (33) 1916 P. O. 169 : 47 Cr. L. J. 
933).” 

I respectfully agree with the opinion of hia 
Lordship. 

[12] A further argument was raised by Mr. 
Ghosh that the amending Ordinance V to] of 
1949 could not have a retrospective effect, that 
is to aay, could not apply to cases where orders 
of detention had been passed before the date of 
the amending Ordinance. It has always been 
understood that no statute shall be construed so 
as to have a retrospective operation, unless its 
language is such as plainly to require such a 
construction, and that a statute i3 not to be cons¬ 
trued so as to have a greater retrospective opera- 
tion than its language renders necessary. This 
was the view which Lindlay, L. J. expressed in 
Lauri v. Benad , (1892) 3 ch. 402 : (61 L. J. cb. 
680). There may, however, be exceptions to this 
general rule. In Edn. 4 of Craies on Statute 
Law at p. 341 it has been stated : “Where a 
statute is passed for the purpose of supplying an 
obvious omission in a former statute or, as 
Parke J. said in R. v. Durslay , ( 1832) 3B & Ad. 
469 : (1 L. J. M. C. 37), “to ‘explain’ a former 
statute,” the subsequent statute ha3 relation back 
to the time when the prior Act wae passed.” 
Craie3 also state that where an Act is in jts na¬ 
ture declaratory the presumption against cons¬ 
truing it retrospectively is inapplicable. In my 
opinion, the amending Ordinance should be read 
a3 one to which the presumption against cons¬ 
truing it restrospeefcively is inapplicable. 

[13] Mr. Ghosh also argued that the provi¬ 
sions of Ss. 23 and 24 of the Ordinance rendered 
the Ordinance ultra vires. This ba 3 been fully 
considered by their Lordships of the Federal Court 
in the case of Lakhi Narayan Das v. The Pro¬ 
vince of Bihar , A. I. R. (37) 1950 F. C. 69, so 
recently decided, in which such a contention has 
been negatived, and I am bound to follow the 
decision of their Lordships. 

( 04] It was next urged that the expression 
"as soon as may be” in sub s. (l) of s. 4 of the 
Ordinance means not more than 15 days from 
the date of the order of detention. It i 3 impos¬ 
sible to construe the provisions of sub s, (l) of 
S. 4 of the Ordinance in such a way. Reliance, 
however, was placed on certain observations of 
their Lordships in the Full Bench decision of 
this Court in Murat Patwa's case , 26 Pat. 628 : 

(A.I.R. (35) 1943 Pat. 135; 49 Cr. L. J. 132). Their 
Lordships observed : 

What in this context i3 the effect of the words ‘as 
soon as may be?. We may ask ourselves—as soon as may 
be—what. In this respect, the Legislature in providing 
that, once the grounds have been served, the person 
affected shall be afforded the earliest practical opportu- 
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nity of making a representation, has provided as ex¬ 
press indication of its intention because it cannot have 
intended that there should be any greater degree of 
delay in communicating the grounds to the person 
affected than in affording him an opportunity of 

making his representation. Any contrary inference 
would lead to an absurdity .” 

While their Lordships no doubt so observed 

they clearly stated later on in the judgment 
that: 

Beyond saying that it should ordinarily be possible 
to communicate the grounds to a detenu within a com¬ 
paratively short period of time and that after the lapse 
of such a period the onus will shift to the authority 
in question to show that the grounds were served as 
soon as was reasonable, we think it better not to indi¬ 
cate any particular period as being sufficient to shift the 
onus of proof. The circumstances will obviously differ 
to a substantial extent. What is reasonable in one set 

of ciicumslances may bo quite unreasonable in an¬ 
other.” 

% 

Ifc is quite obvious that in Murat Patioas case , 

26 Pat. 628 : (A.I.R. (35) 1948 Pat. 135; 49 Cr.L J. 
132 (f.b.) ), there is no decision to this eilect that 
the words “as soon as may be’’ moan that the 
grounds of detention should be served in all 
cases within 15 days from the date of the order 
of detention. 

[15] Mr. Ghosh also urged that the detention 
was mala fide in that there was an inordinate 
delay, alter the recommendation of the Advisory 
Council, iq passing final orders under sub-s. (5) 
of S. 4 of the Ordinance. He further urged that 
due Cftre and diligence was not exercised by the 
detaining authority, and, consequently, the deten¬ 
tion was mala fide. These are matters which 
really should be more properly considered when 
the case of each detenu is dealt with. If the 
detention is a mala fide one, then no doubt, 
having regard to the decisions of the Courts in 
this country, and the observations of their Lord- 
ships in Liversidge's case t (1942 A. C. 206 : no 
L. J. K. B. 724), the detention can be declared 
illegal by a Court of law. A mala fide deten- 
tion, however, would not make the Ordinance 
ultra vires. 

[16] Having given due consideration to the 
submissions made by Mr. Ghosh, so far as I was 
capable of understanding them, I have oome to 
the conclusion that none of them can reasonably 
establish the proposition that the Ordinance was 
ultra vires. 

[17] Coming now to the specific case of 
Tabarak Khan, I have already set out at the 
commencement of this judgment the various 
dates regarding the order of detention, the 
grounds of detention, and their service. Mr. 
Ghosh pointed out that there had been a delay 
of 68 days since the order of detention and the 
service of the grounds of detention. This was 
non-compliance with the mandatory provisions 
of sub-s. ( 1 ) of S. 4 of the Ordinance in that the 
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grounds of detention were not served as soon as> 
may be after the order of detention. On behalf 
of the Government, affidavits have been filed to 
show that Tabarak Khan was released from jail 
on 3rd June 1949, by virtue of an order of this 
Court. That release, I take it, was due to Bibar 
Ordinance, n [ 2 ] of 1949 having been declared 
ultra vires by this Court. A fresh order of deten¬ 
tion was made by the Provincial Government on 
27th June 1949, under Ordinance IV [ 4 ] of 1949. 
It was not until 3rd August 1949, that Tabarak 
Khan was arrested and brought to Dhanbad sub- 
jail. The Additional Deputy Commissioner of 
Dhanbad having come to know of his arrest sent 
to the Assistant Jailor, S. A, Martin the order of 
detention made, under s. 2 (l) (a) of the Ordi¬ 
nance which was received by him on 9th August 
1949 and he served the order on the detenu orr 
that very day. On loth August 1949, Martin com¬ 
municated the service of the order to the Politi¬ 
cal Department, Special Branch of Bihar. He- 
received the grounds of detention dated 22 nd 
August 1949, on 24th August 1949, and served them 
upon the detenu the same day. In my opinion,^ 
there has not been such a delay in serving the! 
grounds of detention upon Tabarak Khan as to; 
make his detention illegal. It was no use draw-1 
ing up the grounds of detention against Tabarak 
Khan until the Provincial Government had inti¬ 
mation that he had been arrested and detained. 

[18] Mr. Ghosh frankly conceded that he had 
no submissions to make on the grounds of deten¬ 
tion and the particulars contained therein. I 
have looked into the particulars stated in the 
grounds of detention against Tabarak Khan, and 
I can find nothing which would justify my saying; 
that there has been non-compliance with the pro¬ 
visions of sub-s. ( 1 ) of S. 4 of the Ordinance. 

[19] Mr. Ghosh further submitted that the 
detention was mala fide. No facts, however, 
have been stated in the petition, nor is there any 
affidavit to prove that the detention is mala fide> 

Mr. Ghosh urged that the detention must bo 
deemed to be mala fide as there was nothing to- 
show that the case of Tabarak Khan had been 
placed before the Advisory Council within three 
months of th9 order of detention as required by 
sub-s. (2) of S. 4 of the Ordinance. He pointed 
out that the Provincial Government is bound 
to place the case of a detenu before the Advisory 
Council witbin three months of the order of 
detention, and the Advisory Council was bound, 
under sub-s. ( 4 ), to submit, within three weeks 
of its receiving the material and further informa¬ 
tion as called for, its report to the Provincial 
Government. He then referred to S. 3 of the 
Ordinance, pointing out that an order of deten¬ 
tion made under cl. (a) of sub-s. (l) of S. 2 shall! 
be in force for a period not exceeding six months* 
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from the date on which it ig confirmed or modi¬ 
fied under sub-s. ( 5 ) of 8. 4. Under sub-s. (5) if 
the Provincial Government delayed in passing 
final orders after considering the report of the 
Advisory Council, it could continue to detain a 
detenu indefinitely and that when it did pass 
final orders confirming the order of detention, 
then that order of detention would be in force for 
six months from the date of confirmation under 
aub-s. (5). With such wide powers, it was the 
bounden duty of the Provincial Government to 
pass final orders after considering the report of 
the Advisory Council within a reasonable time, 
otherwise its failure to do so would be regarded 
as mala fide , and the detention would be illegal 
as it would be a mala fide detention. Mr. Ghosh 
however, has not been able to place a single fact 
to prove that the case of Tabarak Khan has not 
“been placed before the Advisory Council within 
three months of the order of detention as required 
by sub-s. ( 2 ), nor has he been able to place a 
single fact to show that the Advisory Council 
submitted its report and that the Provincial 
Government did not pass any orders on it under 
sub-s. (5). In these circumstances, I do not think 
it i3 possible for me to hold that the detention 
of Tabarak Khan is illegal because it is a mala 
. fide detention. 

[20] The application of Tabarak Khan is 
accordingly dismissed. 

- Jarnuar J. —I agree. 

R.G.D. Application dismissed. 


A. I. R, (37) 1950 Patna 237 [C. N. 57.] 

Shearer J. 

In the matter of the Gaya Sugar Mills Ltd . 
Lakhminarayan Bhadani and others _ Peti¬ 

tioners. 

Company Act Case No. 21 of 1949, D/-22-12-1949. 

(a) Companies Act (1913), S. 162—Winding up— 

Fraud—Finding of fraud cannot be come to on the 
basis of affidavits. [Para 3] 

Annotation: (’46-Man.) Companies Act, S. 162 N. 7. 

(b) Companies Act (1913), Ss. 162, 175 — Provi¬ 
sional liquidator — Appointment of — Provisional 
liquidator not to be appointed pending order on 

winding up application on ground of deadlock in 
management. 

An application for the appointment of a provisional 
liquidator is not ordinarily allowed exoept on the peti¬ 
tion of a creditor who ha3 been unable to obtain 
payment of his money, or unless the company a 3 ks for 
or agrees to the appointment. The dangers involved in 
appointing a provisional liquidator and then finding 
that there is no justification for making a winding up 
order ate obvious. The consequences to the company of 
the making of a wrong order in suoh a matter are far 
more serious than the granting of an injunction which 
has ultimately to be dissolved. The object in appointing 
a provisional liquidator la to ensure that there will be a 
fair distribution of the assets of the company and that 
one creditor will not be permitted to benefit at the ex¬ 


pense of the others. A public company oannot be 
wound up on the ground of a deadlock in the manage¬ 
ment and pending the making of a winding up order a 
provisional liquidator cannot be appointed with full 
power to carry on the business. (1877) 6 Ch. D. 112 
Pel. on.; (1916) 2 Ch. D. 426, Disling . [Paras 3, 4] 

(c) Companies Act (1913), S. 175 _ Provisional 
liquidator—Appointment of — Grounds __ Substra¬ 
tum of company gone owing to abandonment of 
certain project—No sufficient ground. 

The ground that, as a particular project has been 
abandoned or indefinitely postponed, thejsubstratum of 
the company has gone or largely gone may, perhaps 
be a ground for making a winding up order, but it can¬ 
not possibly be a ground for appointing a provisional 
liquidator. . [Para 4J 

Annotation: (’46-Man.) Companies Act, S. 175 N. 1. 


L 

P 


,K. Jha, Advocate-General , Nifai Chandra Ghosh, 
Balbhadra Prasad Singh and P. K. Bose 

—for Petitioners. 
. B. Das, U. N. Sinha and R. J. Bahadur, K . N. 
Yarma and P. K. Sen —for the Company. 


Order—This is an application by three share 
holders in a limited company, known as the Gaya 
Sugar Mills Limited, for a winding-un order 
and, pending the making of such an order, for 
the appointment of a provisional liquidator. For 
the present, I am concerned only with the latter 
application, which is opposed by the company. 
The Gaya Sugar Mills Limited wa 3 originally a 

private company but was incorporated as°a public 

company in 1934, the capital being 7 lakhs. This 
capital was increased to 12 lakhs, and then to 
40 lakb3, and finally, in 1944, to 1 crore. The 
reason for this was that the company embarked 
on an ambitious scheme to construct a large and 
up-to-date sugar factory and also a card board 
factory at Warisaliganj. The original factory is 
situated at Guraru, which appears to be some 
distance from Warisaliganj. Warisaliganj was 
selected as a better site as it is situated in the 
centre of an area in which good sugarcane can 
be grown. Land was purchased and buildings 
were erected at Warisaliganj and orders were 
placed for new machinery. It is said that delivery 
was actually taken of machinery worth approxi¬ 
mately 26 lakhs. It was hoped that the project 
would be completed in time to enable the manu¬ 
facture of sugar to be begun during the crushing 
season of 1947-48. This hope was, however, falsified. 
Machinery valued at 8 lakhs arrived at Calcutta,' 
but the directors were either unable to pay for 
it, or, being unable to find the capital necessary 
for completing and working the new mill, decided 
to cut their losses and not take delivery of it 
The orders which had been placed for the card, 
board factory were countermanded, and in the 
sprmg of 1948 the entire project was abandoned 
whether for good or temporarily, until the neces¬ 
sary funds could be raised, does not appear very 
clearly from the record. It is obvisious that a 
great deal of money was lost, and it is not 
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surprising that dissensions arose among the 
directors, of which, under the articles of associa¬ 
tion, there were seven. These culminated in an 
incident which took place at a meeting of the 
directors on 10th July 1949. 

[2] It appears that a few days earlier, on 4th 
July 1949, the managing director. Lala Guru- 
sharan Lai, and his son, Arjun Prasad, obtained 
payment of a sum of Rs. 60,000, or thereabouts, 
due to the company by the East Indian Railway 
Company. Lala Gurusharan Lai and his son 
were, at the meeting, taxed with using this 
money for their own purposes. According to the 
petitioners, Lala Gurusharan Lai thereupon 
undertook in waiting either to refund the money 
to the company on or before 24th July 1949, or 
resign his office as managing director. This 
undertaking is said to have been contained in a 
letter which Lala Gurusharan Lai handed over 
to another director, Chandmul Rajgarhia. Neither 
the letter nor any copy of it has been produced. 
At about this time, or somewhat later, one of the 
directors, Bhagwati Pra3ad Khaitan, resigned, 
and another, Birdhichand Bhalotia, forfeited his 
office in consequence of his failure to meet certain 
calls on his shares, according to the petitioners, 
Lala Gurusharan Lai did not implement the 
undertaking he had given. Thereupon, the three 
remaining directors, namely, Onkarnath Jajodia, 
Sohanlal Jajodia and Chandmul Rajgarhia, or, 
more probably, a majority of theee consisting of 
the two former, purported to fill up four vacancies 
on the board. Simultaneously Lala Gurusharan 
Lai, Arjun Prasad and, probably, I imagine, 
Chandmul Rajgarhia, purported to fill up the 
two vacancies, which certainly existed, with 
persons other than those appointed by the rival 
group. The result is that two separate boards of 
directors, as it were, came into existence, each 
consisting of seven persons, of whom, however, 
only three persons, namely, Sohanlal Jajodia, 
Onkarnath Jajodia and Chandmul Rajgarhia 
belong to each. Conflicting orders were issued by 
each board, and the Imperial Bank, Gaya, in¬ 
timated that it could not carry out the mandates 
of either. Either before or after this Sohnalal 
Jajodia instituted a suit in the original side of 
the Calcutta High Court, asking for a declaration 
that Lala Gurusharan Lai and his son Arjun 
Prasad had forfeited their offices and also for an 
injunction restraining Lala Gurusharan Lai 
from acting as managing director. A temporary 
injunction was granted, but later, the order was 
varied so as to enable the defendants in the suit 
to negotiate for loans. This suit is set down for 
peremptory hearing on 6th January 1950. Lala 
Gurusharan Lai, or his faction, continued in 
possession of the company’s premises at Guraru, 
an attempt was made by Sohanlal Jajodia to 


dislodge them by means of an application under 
S. 144, Criminal P. C. This application was, 
however, unsuccessful. It wa 3 immediately after 
this that the petitioners applied for a winding-up 
order. The broad ground on which such an 
order is asked for is stated thus in para. 46 of 
of the application: 

The main purpose of the company has become Impos¬ 
sible for performance and there are no funds adequate 
for earring on the business of the company, and the 
company cannot go on except at a heavy loss.” 

Certain particulars are then given which the- 
petitioners regard as going to support the ground 
they put forward. The existing factory at- 
Guraru has a capacity of 800 tons, and it will 
probably benefit by the expenditure incurred at 
Warsaliganj on improving the yield and quality 
of sugarcane. The crushing season begins this 
month, and the company in its affidavit states 
that the necessary preparations have been made. 
In reply to this affidavit it is stated that, if the 
boilers have been fired, this was done as a piece 
of camouflage for the purpose of resisting this 
application and that labourers are not being 
paid their wages. I am not prepared to accept 
this statement. At the same time, the prospects 
of the share-holders, who, have received nothing 
since 1946, receiving anything in the immediate 
future is, I think, myself, somewhat remote. On* 
the other hand, it is conceded that a majority of 
the share-holders are opposed to the business being 
suspended and the company wound up. All that 
the learned Advocate-General says is that the 
majority consists of Lala Gurusharan Lai and 
his relations and persons who have a blind and 
unreasoning confidence in him. Nevertheless, 
that is a circumstance to which I have to have 
regard. 

[3] The learned Advocate-General in the 
earlier part of his address dwelt at some length 
on certain dealings by Lala Gurusharan Lai 
with the assets of the company, which he des¬ 
cribed as fraudulent. I observe that the trustees 
of the debenture-holders in a recent report 
merely described these as indications of “ineffi¬ 
cient management including indiscreet use of the 
company’s moneys.” It may be—and I am not in 
any way prejudging the matter—that fraud will 
eventually be established, and it may be that 
that would justify the making of a winding up 
order even if a majority of the share.holdera are 
opposed to it. But a finding of fraud cannot be 
come to on the basis of affidavits. Moreover, 
what I am now concerned with is npfc the' 
making of a winding up order but the applica- 
tion for the appointment of a provisional liqui¬ 
dator. Such an application is not ordinarily 
allowed except on the petition of a creditor who 
has been unable to obtain payment of bis' 
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money, or unless the company asks for or agrees 
to the appointment. The dangers involved in 
appointing a provisional liquidator and then 
finding that there is no justification for making 
a winding up order are obvious. The conse¬ 
quences to the company of the making of a 
wrong order in such a matter are far more 
serious than the granting of an injunction which 
has ultimately to be dissolved. The object in ap. 
pointing a provisional liquidator is to ensure 
that there will be a fair distribution of the 
assets of the oompany and that one creditor will 
not be permitted to benefit at the expense of the 
others. Thi3 is well illustrated by a decision 
cited by the learned Advocate-General. In In re 
Hammersmith Town Hall Co., ((1877) 6 ch. D. 
112 ), In that case an application had been 
presented by certain creditors of the company 
for a winding-up order. The managing director 
had been adjudged a bankrupt. Several creditors 
were pressing unsuccessfully for payment, and a 
meeting of the share-holders to discuss the situa¬ 
tion of the company had been convened for 26th 
June Also—and this is of importance—an agree- 
ment had been entered into for the sale by the 
company of certain property belonging to it, 
and thi3 sale was to be completed by 28th June. 
On 25th June a provisional liquidator was ap¬ 
pointed “to take possession of and protect the 
assets of the company.” When citing this deci¬ 
sion the learned Advocate-General pointed out 
that the Government of Bihar had instituted a 
certain proceeding to recover a sum of more or 
less lakhs due from the company on account 
of sugarcane cess and that the Punjab National 
Bank had threatened to sell certain stores on 
which it had a charge in order to realise a Bum 
of 3 lakhs due to it on overdraft. Six weeks or 
bo have elapsed since this threat was issued and 
mo further action has been taken by the Bank, 
xhe value of the stores is more than twice the 
amount due to the Bank. In neither of these 
matters has a stage been reached in which it is 
possible to say that the company is unable to 
pay its debts. Moreover, the application doe 3 
not purport to be under cl. (v) but under cl. (vi) 
of s. 162 of the Act. 

U1 The learned Advocate-General reiterated 
the point that a deadlock had occurred in the 
management of the company and that its con¬ 
tinuance was especially detrimental to the 
share holders as the business of crushing sugar¬ 
cane and manufacturing sugar i3 a seasonal 
business, which can only be carried on for five • 
or six months at this time of the year. I doubt 
if the deoision h?re Yenidje Tobacco Co. Ltd., 
(1916) 2 Ch. D. 426 : (86 L. J. Ch. l), which was 
cited in this connection by Mr. .Jha, ia an autho¬ 
rity even for the proposition that a public 


company of the kind with which we are now 
concerned can be wound up on the ground of a 
deadlock in the management. It is certainly no 
authority for the proposition that pending the' 
making of a winding-up order a provisional! 
liquidator can be appjinted with full powers to 
carry on the business. It would be unusual, to 
say the least of it, to confer such powers on a 
provisional liquidator. Even assuming that, 
owing to the deadlock, sugar cannot be manu¬ 
factured immediately, or almost immediately— 
and as I have already said the evidence is rather 
the other way—the deadlock is or ought to be 
resolved when the Calcutta High Court gives 
judgment, which it may be expected to do very 
early in the coming year. If it i3notso resolved, 
then it is open to the share-holders to convene 
an extra-ordinary general meeting and appoint 
additional directors, vide Barron v. Poitar , 
(1914) 1 Ch. 895 : (83 L. J. Ch. 646). As to the 
other ground put forward by the petitioners,, 
namely, that, as the Warisaliganj project has 
been abandoned or indefinitely postponed, and in 
consequence the substratum of the company has 
gone or largely gone, that may perhaps, be a 
ground for making a winding up order, but it 
cannot possibly be a ground for appointing a 
provisional liquidator. In my opinion, this ap¬ 
plication, so far as the matter of the appoint¬ 
ment of a provisional liquidator is concerned, 
fails and must accordingly be dismissed with 
costs. 


D.n. 


Application dismissed. 


A I. R. (37) 1950 Patna 239 [C . N. 58.] 
Meredith and Ramaswami JJ. 

Abdul Salter and another — Appellants v. 
Mt . Hamidan — Respondent. 

A. F. A. D. No. 349 of 1949, D/- 27-10-1949. 

Court-fees Act (1870), S. 12 (2) — Deficiency of 
court-fee in lower Court — Power of Court oi 
appeal to stay hearing until deficit is paid —Proper 
course to be followed stated — Civil P. C. (1908), 
O. 41, R. 11. 

Where a p’aint as well as the memorandum of 
appeal filed by a plaintiff are found insufficiently 
stamped, the proper course to bo followed by the 
Appellate Court is to direct that the appeal be registered 
on the appellant supplying the deficit court-fees as 
regards his memorandum of appeal, and after the ap¬ 
peal has been registered and before it has been dealt 
with under 0. 41, R. 11, Civil P. C., to place the case 
for orders under S. 12, sub-s. (ii), Court fees Act, as 
regards the deficit oourt-fecs on the plaint in the lower 
Court. It is clear that procedure contemplated is that as 
soon Q3 the appeal comes before the appellate Court it 
should stay the hearing until thedeficit is paid, and if it is 
not paid within the time fixed, dismiss the appeal. The 
party cannot object to paying the deficit in the lower 
Court until after the appeal has been heard under 
O. 41, R. 11, Civil P. C. : A.I.R. (14) 1927 Cal. 775, Rel. 
on; Observations of Dawson Miller J. to the contrary in 
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A. I. R. (8) 1921 Pat. 88 (F. B.), held obiter ; A. I. R. 
(7) 1920 Pat. 827, Ref. ; A. I. R. (20) 1933 Pat. 234, 
A. I. R. (32) 1945 Pat. 81 and A. I. R. (24) 1937 Pat. 
550, Disting. [Parag 10 & 11] 

Annotation: (’49-Com.) Court-fees Act, S. 12, N. 15. 

S. Anicar Ahmed — for Appellants. 

Government Advocate — for the Crown. 

-Judgment.— When thi3 second appeal came 
before us for hearing under o. 41, R. li, Civil 
P C., we discovered that there was a deficit 
court-fee due from the appellant in respect of 
the Courts below. We, therefore, under the 
provisions of s. 12 (ii), Court-fee 3 Act, read 
with S. 10 (ii), postponed the hearing and gave 
tho appellant time to make up the deficit, with 
an order that the appeal would stand dismissed 
if he did not comply. 

[2] Subsequently, the appellant appeared be¬ 
fore us and suggested that this order was not in 
accordance with the practice of the Court, and 
that, moreover, though he had accepted the 
3tamp report with regard to the deficit so far 
as this Court was concerned and had paid it, he 
still wished to contest the stamp report with 
regard to the Courts below, which was a mat¬ 
ter for the Bench, and not for the Taxing 
Officer. 

[3] Though, in the circumstances, not having 
appeared when the previous order was passed, 
the appellant was not entitled to any further 
hearing, we decided to give him an opportunity 
to support his contentions. His learned Advocate 
immediately conceded to-day that he could not 
successfully challenge the stamp report and that 
the deficit reported was in fact due from the 
appellant. He nevertheless objected to paying 
the amount until after the appeal had been 
heard under O. 41, R. 11, and said this was the 
usual practice. 

[4] Quite obviously, the only motive that can 
be behind this contention is that the appellant 
hopes that, in the event of the appeal being 
dismissed under O. 41, R. 11, he will be able to 
evade paying the amount which, he admits, is 
due from him. 

[ 5 ] If there has been a practice of this Court 
to postpone making an order for realisation of 
such deficits until the final hearing of the appeal, 
it is, if we may say so, a very bad practice, and 
the sooner it is changed the better. We, in our 
own experience, have seen many cases where, 
having disposed of the appeal, the Court has 
attempted in vain to realise deficit court-fees in 


Court.fees Act, says that whenever a suit, in 
which there is a question of court-fees payable, 
comes before a Court of appeal, reference or revi¬ 
sion, if such Court considers that the said ques¬ 
tion has bean wrongly decided to the detriment 
of the revenue, it shall require the party by 
whom such fee has been paid to pay so much 
additional fee as would have been payable had 
the question been rightly decided, and the pro¬ 
visions of S. 10, paragraph (ii) are to be applied. 

[7] This casts a duty upon us to realise the 
deficit whenever a suit comes before us in ap. 
peal in which a deficit is found to be due, and 
S. 10 (ii), which is to be applied, says “in such 
case the suit shall be stayed until the additional 
fee is paid". If the additional fee is not paid 
within such time as the Court may fix, the suit 
shall be dismissed. In reference to S. 12 (ii) we 
must here read “appeal" for “suit", and it is 
clear that the procedure contemplated is that as 
soon as the appeal comes before us, we should 
stay the hearing until the deficit is paid, and, 
if it is not paid within the time fixed, dismiss 
the appeal. 

[8] The word “admission" occurs nowhere in 
these provisions. Obviously, we are to take action 
as soon as the appeal comes before us, that is to 
say, after it has been formally registered under 
O. 41, R. 9, Civil P. 0. 

[9] It is obviously bad practice to hear the 
appeal under O. 41, R. 11, in the first instance, 
and it is also not in accord with the provisions 
of 8.10 (ii), for the Court actually hears the appeal 
under O. 41, R. 11. True, if notice is issued, it is 
not a final hearing, but it is a final hearing if the 
appeal comes to be dismissed under O. 41, R. 11, 
and, after such dismissal, it has been held by 
this Court that the Court has no power to rea¬ 
lise the deficit. This has been laid down by a 
Division Bench in Rajdao Narain Singh v^ 
Ramdil Singh, 5 P. L. J. 508 : (A. I. R. (7) 1920 
pat. 827), where their Lordships said : 

“When an appeal hag been dismissed by the High 
Court under 0. 41, Rule 11, Civil P. 0., 1908, the 
Court hag no power to recover from the respondent, who 
was appellant in the Court below, a deficiency in the 
court-fee due on the memorandum of appeal filed by 
him in that Court.” 

[ 10 J We asked the appellant to cite any deci-j 
sions in support of his contention that we were 
not entitled to realise the deficit until after 
the appeal had been “admitted” under O. 41, 

R. 11 . He cited the Full Bench decision in 


respect of the lower Courts, but has failed to do 
so, with consequent loss to the revenue. 

[6] It is not only a question of adopting a 
better practice, but, so far as we can see, the 
order we have passed is more in accordance 
with the provisions of the Court-fees Act, and is, 
moreover, supported by authority. Section 12 (ii), 


Hitendra Singh v. Rameshwar Singh , 6 P. L. 
' J. 293 : (A. I. R. (8) 1921 Pat. 88 F. B.). That 
was a case where the question was whether a 
deficit court-fee due in resjftct of the Court 
below should be realised before printing the 
paper book or at the time of final hearing, and 
the answer of the Full Bench wa3 that the 
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matter should be dealt with at the earliest pos¬ 
sible moment after the defioit is discovered. But 
the appellant seeks to rely on a casual observa¬ 
tion of Sir Dawson-Miller C. J., who said : 

4 1 further think that in all oasea where the question 
of recovering the defioit in the lower Court arisea on 
appeal the appeal should first be admitted before the 
point is decided, so tbit no question may arise as to the 
Court’s jurisdiction.” 

This point was not before the Full Bench, and 
there is no endorsement by the other two Judges 
of the observation. We are further of the opin¬ 
ion that this observation was made with regard 
to the formal registration of the appeal under 
O. 41, R. 9, which is referred to as “admission”, 
and we do not think his Lordship had in mind 
the hearing of the appeal under O. 41, R. 11. 
The word ‘'admit'* ie expressly used in o. 41 , 
B. 9, it does not occur at all in o. 41, R. 11. 

[llj Mr. Anwar Ahmed for the appellant has 
cited three other rulings, and three only. They 
are Sidheswari Prasad v. Ram Kunwar Rai, 
12 pat. 694 : (A. I. R. (20) 1933 Pat. 234), Bish- 
wanath Singh v. Kishore Singh, a. I. R. (32) 
1946 pat. 81 : (23 Pat. 749) and Baijnath Pra. 
sad v. Umeshwar Singh , A. I. R. (24) 1937 Pat. 
560 : (16 Pat. 600 S. B.). It is unnecessary to 
deal with them because they are all completely 
irrelevant. On the other hand, the Stamp Repor¬ 
ter has referred U9 to a case directly in point, 
namely, Bidhu Blmsan v. Kala Ghand, 10G 
I. c. 335 : (a. i. r. (14) 1927 cal. 775). This was 
a Division Bench case of the Calcutta High 
jOourt, and that Bench held as follows where a 
plaint as well as the memorandum of appeal 
filed by a plaintiff are found insufficiently 
stamped, the proper course to be followed by 
the Appellate Court is to direct that the appeal 
be registered on the appellant suppling the 
deficit court-feo3 as regards hi3 memorandum of 
appeal, and after the appeal has been registered 
and before it has been dealt with under o. 41 , 
R. II, Civil P. C., to place the case for orders 
under s. 12 , eub-s (ii), Court fees Act as regards 

the deficit court-fees on the plaint in the Tower 
Court. 

[ 12 ] As a further concession to the appellant, 
we now allow him three weeks to pay the deficit 
admittedly due, failing which this appeal will 
stand dismissed without further reference to a 
Bench. Under 8. 10 (ii) the hearing under o. 41 
R. II. is postponed until this matter has been 
settled, and, if the deficit be not paid within the 
time allowed, the appeal will not have to be 

heard under O. 41, R. li, at all as it will stand 
dismissed. 

Order accordingly. 


A. I. R. (37) 1950 Patna 241 [C . N. 59.] 

Redben and Das JJ. 

Keshvadeo Bagla — Appellant v Ram Pra¬ 
sad Singh and others — Respondents- 

A. F. O. 0. Nos. 266 and 355 of 1946, Dp 
23-12-1949 from order of Sub-J.. Darbhanga, DP 
2-9-1946. 

(a) Civil P.C. (1908), 0.40, R. 4; O. 43, R. 1 
(s) —Receiver failing to pay amount due from him 

— Order o> Court directing amount to be paid out 
of deposit standing to credit of Receiver—Order 
held, in substance and effect, one under O. 40, R. 4 

— Appeal, therefore, held lay under O. 43, R.’1 ( s ) 

from such order. [Para 3] 

Annotation: (’44-Com.) Civil P. C„ 0. 40 R. 4 N. 5* 
0. 43 R. 1, N. 10. 

(b) Civil P. C. (1908), O. 40, Rr. 1 and 3-Sub¬ 
mission of accounts — Checking of — Board of 
Receivers appointed in respect of certain property 

One of members of the Board appomttd as 
Chairman—Court appointing him as pleader com¬ 
missioner to check accounts submitted by one of 
the members of the Board -It was held wrong in 
principle to ask the Chairman to check the accounts 
for which he was responsible as Chariman ol the 
Board of receivers — Accounts held should be 
checked by registered and qualitied auditor. 

[Paras 5, 7] 

Annotation: (’44-Com.) Civil P. C., O. 40 R 1 
N. 37, 47; 0.40 R. 3 N. 3. 

Prem Ball and Rajeshivar Pd. Suigh — 

for Appellant. 

B. C. baran, A. B. N. Sinha, Rameshivar Misra 
and i meshchandra Prcis&d Sniha —for Respondents. 

Bas J. — Thaae are two appeals by the plain, 
tiff from two orders of the learned Subordinate 
Judge of Darbuanga, passed on the accounts 
submitted by the present appellant as receiver 
for one period and by a Board of Receivers, of 
w’hich the appellant was a member, for another 
period. By the orders complained against, the 
appellant was direoted to deposit oeitain sums 
of money as due from him and these sums of 
money were then paid out of the security money, 
uhich the appellant had deposited when he was 
appointed receiver, in one case, and in the 
other out of a sum of rs. 1378-2 0 standing to 
the credit of the appellant. 

[2] The short facts are the following. There 
was a cinema house at Darbhanga belonging to 
two parties, one represented by Babu Krishna 
Prasad Singh (called defendants first party) 
and the other represented by Babu Ram Prasad 
Singh (called defendants second party) One 
Ganga Prasad Singh had two sons, Mahamaya 
Prasad Singn and Saraswati Prasad Singh 
Mahimaya Prasad Singh had a son called 
Maksudan whose son is Babu Krishna Prasad 
Smgh. Saraswati Prasad Singh had two sons of 
whom Babu Ram Prasad Singh is one. It was 
stated that on 3ist August 1939, the appellant 
took a lease of the cinema house for five years 
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On 14th April 1944, there was an agreement 
between the defendants first party and the 
present appellant by which the defendants first 
party contracted to sell their half share in the 
property to the appellant for a consideration of 
Re. 10 , 000 . Thi3 agreement led to a suit for 
specific performance (Title Suit No. 86 of 1944). 
The suit was decreed by the first Court, but 
dismissed on appeal. It is stated that an appeal 
to the Federal Court is pending. On the same 

day, that is, 14th April 1944, there was another 
agreement between the defendants second party 
and the appellant by which it was stated 
that the defendants seoond party agreed to lease 
their half share to the appellant till the 30-h 
August 1951. This gave rise to another title 
suit (Title suit No. 44 of 1946) for specific perfor¬ 
mance which the appellant lost throughout. 
Title Suit No. 86 of 1944, to which I have 
already made a reference, was instituted on 3lsfc 
August 1944. The present appellant was appoin¬ 
ted receiver in that suit on 16th April 1945. The 
suit was decreed on 26th February 1946. On 
25th March 1946, First Appeal No. 76 of 1946 was 
instituted in this Court. The appellant conti¬ 
nued to be the sole receiver from 16th April 1945 
to 28th January 1946. From 29th January 1946 
to 6th May 1946 there was a Board of Receivers 
consisting of the present appellant, one Jamuna 
Prasad Singh and Maulavi Halim Raza. Maulavi 
Halim Raza was the Chairman of the Board 
of Receivers, and it appears that he was the 
person appointed as pleader Commissioner to 
check the accounts which the appellant had 
filed for the period of his sole receivership. 
Therefore, the two periods with which we are 
concerned in these two appeals are, (a) the 
first period between 16th April 1946 and 28th 
January 1946 during which the appellant was 
the sole receiver, and (b) the second period 
from 29th January 1946 to 6th May 1946, during 
which there was a Board of Receivers of which 
the present appellant was a member. Miscel¬ 
laneous Appeal No. 266 of 1946 relates to the first 
period for which a sum of Bs. 6934-10-0 has been 
paid to the defendants second party out of the 
security money of the appellant, on the ground 
that the profits made for this period were 
Bs. 13,248-12-3, half of which was payable to the 
defendants second party. The accounts for this 
period were checked by Maulavi Halim Raza. An 
objection was filed by the present appellant 
which was dismissed by the order of the learned 
Subordinate Judge dated 29th June 1946. For 
the seoond period the learned Subordinate Judge 
held the appellant liable to the extent of Bs. 453 
and odd annas, and this sum was also paid out 
of another deposit standing to the credit of the 
present appellant. Miscellaneous Appeal No. 355 


of 1946 relates to this second period, the accounts 
of which were also checked, strangely enough, 
by Maulvai Halim Raza who was himself the 
chairman of the Board of Receivers. 

[3] Before I go on to the merits of the two 
appeals, it is necessary to dispose of a prelimi¬ 
nary objection raised on behalf of the respon¬ 
dents. It is contended that no appeals lie 
against the two orders complained of. Under 
O. 43 R. l, cl. (s), Civil P. C., an appeal lies 
from an order under R. l or R. 4 of O. 40. 
Rule 4 of o. 40 states inter alia that where a 
receiver fails to pay the amount due from him 
as the Court directs, the Court may direct his 
property to be attached and may sell such pro- 
perty and may apply the proceeds to make 
good any amount found to be due from him. 
In the cases before us, the appellant was not 
merely directed to pay the amounts due from' 
him, but the amounts were paid out of deposits 
standing to the credit of the appellant. In sub- 
stance and effect, the orders passed by the 
learned Subordinate Judge were orders attach¬ 
ing the property of the appellant and paying 
the amounts from that property. In this view 
of the matter, I think that the preliminary 
objection as to the maintainability of the ap¬ 
peals must be overruled. 

[4] As to the merits, the main objection, 
taken on behalf of the appellant in Miscellaneous 
Appeal No. 355 of 1946 is that it was wrong in 
principle to ask Maulvi Halim Raza to check 
the accounts which he himself had submitted 
and for which he was responsible as chairman 
of the Board of Receivers. In Miscellaneous' 
Appeal No. 266 of 1946, it is contended that the 
learned Subordinate Judge accepted the report 
of Maulvai Halim Raza on the accounts sub¬ 
mitted by the appellant, though the report of 
Halim Raza itself showed that he cut down 
some of the expenses incurred by the receiver 
on arbitrary grounds. Having heard learned 
counsel for the parties, we are satisfied that 
the contentions raised on behalf of the appellant 
are correct and that there has really been 
no proper checking of the accounts. For the 
first period between the 16th April 1945 and 28th 
January 1946, the appellant had shown in bis 
account establishment charges to the extent of 
Rs. 600 and odd per month. According to the 
defendants, the charges were Rs. 210 only. TbG 
Commissioner allowed Rs. 366 per month not 
on any principle but merely by gue38. In his 
report dated llth March 1946, Maulvi Halim 
Raza said as follows : 

“I had, therefore, to rely npon the paysheet ana 
Attendance Register produced by the representative o. 
the defendant second party. The demand of the re¬ 
ceiver is Rs. 539 per month and the paper of the defen¬ 
dant second party shows about Rs. 210 per mont * 
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Taking into consideration the hard time and the 
necessity of the number of staff I have allowed Rs. 366 
per month.” 

This is an instance of how the pleader commis¬ 
sioner checked the accounts. Learned counsel 
for the appellant points out that during the 
{ second period of receivership when the same 
pleader commissioner was the chairman of the 
Board of Receivers, establishment charges were 
more than Rs. 500 per month. 

[5] For the second period, it was, in my opin¬ 
ion, wrong in, principle to ask Halim Raza to 
check his own accounts. Learned counsel for 
the appellant has submitted that Halim Raza 
submitted different reports on different occasions, 
/and that the reports were not consistent with 
one another. It is pointed out that the revised 
adjustment account filed by Halim Raza on 
15th August 1946, differs in material particulars 
from an earlier report submitted by the said 
pleader commissioner. There was also a sugges¬ 
tion by the appellant that the accounts which 
were with the defendants second party had been 
tampered with. In the view which we have 
taken of these two appeals, it is unnecessary 
to go into these contentions at this stage. 

[6l We are of opinion that the accounts have 
not been properly checked and the case is one 
in whioh the accounts submitted for both the 
periods must be checked by a registered auditor 
who has experience in the checking of such ac¬ 
counts. Learned counsel for both parties have 
agreed to thi3 course. 

[7] For the reasons given above I would allow 
these two appeals and set aside the orders of the 
learned Subordinate Judge. The liability, if any, 
of the present appellant for the two periods 
in question must be determined afresh after the 
accounts for both the periods have been checked 
by a registered auditor, qualified to check ac¬ 
counts of this nature. The learned Subordinate 
Judge will select such an auditor, and the oosts 
of the exmination of the accounts will be borne 
by the appellant and the defendants second 
party half and half. There will be no order for 
costs of the hearing of the two appeals in this 
Court, and the parties must bear their own 
costs. Subsequent costs incurred will be dealt 
with by the learned Subordinate Judge when 
he passes final orders after considering the 
report of the registered auditor. 

Reuben J.—I agree. 

Appeals alloived , 
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Meredith Ag. 0. J. and Sarjoo Prasad J. 

Mohan Lahiri and another — Petitioners v. 
The King. 

Criminal Revn. Nos. 1328 and 1452 of 1949, D/- 
13»1-1950, against order, S. J.,Purulia and J. C., Chota 
Nagpur, D/- 27-8-1949 and 23*8*1949, respectively. 

(a) Arms Act (1878), S. 29 _ ‘P roceedings* — 
Meaning—Grant of bail before sanction. 

The word “proceedings” in S. 29, means legal pro¬ 
ceedings in Court and not searches or arrests or investi¬ 
gations made by the police in exercise of the powers 
oonferred upon them by the Criminal Procedure Code 
or any other law. [Para 6] 

In a sense proceedings for bail may bo judicial pro¬ 
ceedings where a Magistrate applies bis judioial mind 
to tho question of whether bail should be granted. But 
that would be a separate judicial proceeding, quite apart 
from the actual prosecution for an offence under the 
Arms Act, and, therefore, the mere consideration of the 
question of bail in the initial stage when the accused is 
sent up in custody cannot amount to the initiation of 
proceedings in respeot of which sanction is required by 
S. 29 of the Act. [Para 11] 

Annotation: ('46-Man.) Arms Act, S. 29, N. 2, Pt. 4. 

(b) Arms Act (1878), S, 30—Search — Legality_ 

Effect on guilt. 

A conviction for an offence under the Arm 3 Act may 
be perfectly sound notwithstanding that the evidenoe 
upon which it ia based may have been procured as the 
remit of an illegal search of the accused’s house: A. I. R. * 
(3 2) 1925 All 434, Eel. on. [Para 12] 

Annotation : (’46-Man.) Arms Act, 8. 30 N. 1. 

(c) Arms Act (1878), S. 19 (f) — Possession of 
head of family—Mens rea. 

Where the accused, a man of fifty, was found to be 
living in a house along with hia adult son and a nephew 
and there was no finding that he was personally and 
consciously in possession of tho weapons found In the 
house but was held responsible for their possession 
aa he was admittedly the karta of the family : 

Held, that his conviotion was bad as the principle of 
responsibility 'was not enough in such cases and no 
mens rea on his part was established: A. I. R. (31) 1944 
Lah. 339 (F. B.) and A. I. R. (34) 1947 Pat 236, 
Relon. [Para 13] 

Annotation : (’46-Man.) Arms Act, S. 19, N. 11. 

Bhabananda Mukherji (in No. 1328) and Bhaba- 
nanda Uukherji, Sambhu S. Singh and A. K. Chat¬ 
ter ji (m No. 1452) —for Petitioners. 

Government Advocate —for the Crown. 

Meredith Ag. C. J. — These two rules have 
been issued upon the application of two persona 
who have been convicted under 8 . 19 (f), Arms 
Act. Petitioner l Mohan Lahiri ha3 been found 
to have been in possession of an unlicensed revol¬ 
ver, cartridges and two toy pistols, and has been 
sentenced to one year’s rigorous imprisonment 
and a fine of Rs. 200. The other petitioner Tulei 
Sao has been convicted for the possession of an 
unlicensed revolver and cartridges with whioh 
he was said to have threatened the police, and 
has been sentenced to two years* rigorous im¬ 
prisonment, 

[ 2 ] The principal point taken on behalf of 
both petitioners is that the proceedings are null 
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and void by reason of the fact that the sanction 
of the District Magistrate was not obtained in 
sufficient time. Iu the case of Mohan Lahiri, he 
was arrested after search of his house on 12th 
July 1948. On 26 th July a Magistrate admitted 
him to bail. On 25th August sanction for prose- 
cution was given by the Disfcriofc Magistrate, and 
on 17th September the police submitted charge- 
sheet. 

[3] In the case of Tulsi Sao, the search and 
arrest took place on 30th August 1948. The sane- 
tion was obtained on 14th November 1948, and the 
charge-sheet w T assubmitted and cognizance taken 
by the Magistrate on 25th November. 

[ 4 ] Section 29, Arms Act, provides that where 
an offence punishable under S. 19, cl. (f), has 
been committed, no proceedings shall beinstitu- 
ted against any person in respect of such offence 
without the previous sanction of the Magistrate 
of the District, or in a presidency town, of the 
Commissioner of Police. There can be no gain¬ 
saying the fact that proceedings taken in the 
absence of a sanction required by law are a 
complete nullity. It is not a question of a techni¬ 
cal defect which can be remedied by a belated 
sanction—see Basdeo Agarwalla v Emperor , 
A. I. R. (32) 1945 F. C. 16: (46 Cr. L. J. 510). But 
the real question is what is meant by the "insti¬ 
tution of proceedings” in S. 29. Is the word 
"proceedings” used in a very wide sense so as 
to include an investigation before the police, a3 
argued for the petitioners, or is it used in the 
narrower sense of judicial proceedings before a 
Court ? 

[6] Taking the common sense view.it is diffi¬ 
cult to hold that the law T could have contempla¬ 
ted that no proceedings of any sort, even an 
enquiry by the police, could be taken unless a 
previous sanction had been obtained ; for, how 
ia the District Magistrate to determine whether 
to accord sanction or not unless he has some 
prima facie materials before him ? And how r are 
those materials to be obtained unless some en¬ 
quiry be hold ? Moreover, what are the police to 
do if they find a man in possession of arms for 
which he cannot produce a licence? Are they to 
stay their hands and do nothing until they have 
run off and obtained sanction from the District 
Magistrate? That would be an impossible posi¬ 
tion. And it is indeed conceded by Mr. Mukherji 
for the petitioners that in such a case the police 
could arrest, and taking the man into custody 
could not be regarded as the institution of pro¬ 
ceedings within the meaning of S. 29. But he 
attempts to make a distinction between the actual 
arrest and the polioe investigation. 

[6] These practical considerations seem to 
suggest that the words must have been used in 
the eense of judicial proceedings, and the only 


case of this Court directly in point takes that 
view. I refer to Emperor v. Ghulam Nabi, 6 
pat. 768 : (A. I. R. ( 15 ) 1928 Pat. 146: 29 Or. L. J. 
30l). In that case a Division Bench laid down 
that the word “proceedings” in £. 29, Arms Act 
meant legal proceedings in Court and not sear.| 
cbe3 or arrests or investigations made by the 
police in exercise of the powers conferred upon 
them by the Criminal Procedure Code or any 
other law. This case being directly in point, it ie 
binding upon us. If there was any case of this 
Court, also directly in point, where the contrary 
view was taken, the only course would be to refer 
the matter to a Full Bench. But no such case has 


been cited. Reliance has been placed on Gtrja 
Suri v. Emperor , A 1 . R. (33) 1946 Pat. 160 : 
(47 Cr. L. J. 927). But though there may be cer¬ 
tain observations in that decision which seem to 
support the contentions for the petitioners, it 
was a case where the sanction was not obtained 
until after the charge-sheet had been submitted 
and cognizance had been taken. Thus, this was 
a case where, in any view, the sanction had 
not been given in time, and the proceedings 


were null and void,'as was held by the Bench in 
that case. 

[7] It is sought lo draw an anology between 
S. 29, Arm 9 Act and S. 211, Penal Code, and 
decisions have been cited, for example, Emperor 
V. Johri t A. I. R. (18) 1931 ALL. 269: (33 Cr. L. J. 
256), in which it was held that when a man 
lodges a false charge before the police he inifcia. 
tes criminal proceedings. But analogies are 
dangerous things, and what might be true of 
S. 211 is not necessarily correct in the case of 
S. 29, Arms Act. This analogy has been consi¬ 
dered and rejected in Ismail Khan v. Emperor , 
A. I. R. (14) 1927 Cal. 721 : (28 Cr. L J. 817). In 
that case a Division Bench held that entering a 
case in the case book and making out a charge 
is not institution of proceedings under S. 29. Toe 
proceedings really start when the accused is 
placed before the Court. The word “proceedings” 
in 8. 29 does not mean that no action can be taken 
by any officer, police or otherwise, in the matter 
without the previous sanction of the Commis¬ 
sioner of Police. In that case a man had been 
arrested in possession of arm3, and their Lord- 
ships said : * 


“The meaning which is sought to be attached to the 
word ‘proceeding’ is that no aotion can be taken by any 
officer, police or otherwise, in the matter without a pre¬ 
vious sanction of the Commissioner of Police. It is 
difficult to see what the arresting inspector was expeoted 
to do in the circumstances of this case; but it ia suggest¬ 
ed that he might, if the offence was a cognizable one, 
have taken the aocused into custody and, without 
entering a charge in the diary book, asked for the eano¬ 
tion of the Commissioner of Police and on receipt of 1 
made the necessary entries in the station books. \ e 
feel no hesitation in saying that this argument is tar 
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fetobed and that it has never been tbe intention of the 
legislature to lay down such an awkward procedure and 
make the Drosecuticn open to the charge that no entry 
equivalent to a first information waa made immediately 
after the arrest.” 

[8] In reference lo S. 211 they said : 

“In support of the view urged on behalf of the appel¬ 
lant reliance has been placed on the Full Bench decision 
of this Court in the case of Karim Luksh v. Quoeyi- 
Emprees, 17 Cal. 574. There it was held that tho 
lodg ng of a false information with tbe police of a 
cognizable off-nee is initituting a criminal proceeding 
within the meaning of S. 2Li, Penal Code. Wilson J., 
who delivered the judgment of the Full Bench, took 
particular care to say that tho meaning whioh he gave 
to the words ‘institution of criminal proceedings’ in 
S. 211, Penal Code must be limited io the scope of that 
section. No analogy can be drawn by putting S. 211, 
Penal Code, alongside B. 29, Arms Act, which deals 
with totally diflerent matters.” 

I agree with these observations. — 

r'j] Section 29 has also been construed in 
Emperor v. Kutru , 47 ALL. 675 : (A. r. R. ( 12 ) 
1925 ALL. 434 : 2G Cr. L. J. 1112) where their 
Lordships, in construing the meaning of the word 
as used in s. 30, referred to s 29 and said that 
the word must be used in the same sense in both 
sections And in 8 . 29 it was clearly used with 
reference to proceedings before a Court. 

[101 It. baa b*en held by a Full Bench of this 
Court in Gopal v. Emperor , 22 Pat. 433: (a.I.R 
(30) 1943 pas.- 245 : 45 cr. L. J. 177), that a 
judicial proceeding against an accused person 
only commences after tho Magistrate has taken 
cognizance of a case and made the accused 
person a party to the proceedings 0 y taking some 
action against him, such as, a summons. In 
the case before us, it seems to me clear that judi¬ 
cial proceedings could not be sod to have been 
started until after charge-sheet was submitted and 
the Magistrate decided to institute a case in 
Court. Therefore, in my judgment, the first con¬ 
tention for the petitioners must fail. 

[ll] It is further argued with reference to th° 
first petitioner that tbe Magistrate made an 
order granting bail on 2Gtb July before the sanc¬ 
tion had been obtained, and this means that a 
judioial proceeding had been instituted since 
proceedings for bail are judicial proceedings In 
a sense, proceedings for bail may bo judicial pro¬ 
ceedings where a Magistrate applies his judicial 
mind to the question of whether bail should be 
granted. Munikam Mudaliv. The Queen , 6 Mad. 
63, i9 an authority to this effect. But if so, that 
would be a separate judicial proceeding quite 
apart from the actual prosecution for an offence 
under the Arms Act, and, therefore, the mere 
consideration of the question of bail in tbe initial 
stage when the accused is sent up in custody 
oould not am nmt to the initiation of proceedings 
in the sense of a Court prosecution for the 
offence in respect of which the sanction is 


required. In the Full Bench case to which I have 
just referred, I pointed out at page 482 that in 
police cases judicial proceedings cannot neces¬ 
sarily be said to have commenced merely because 
a person is sent up and remanded to custody. 
The proceedings at that stage are still adminis¬ 
trative. There mny still be no judicial case 
against the ueeuted. It is significant that under 
9. 167 the police may obtain an order for a 
remand to custody from a person who 13 not, 
empowered to take cognizance of tha case. A 
remand to custody, if it does not exceed fifteen 
days, certainly does not mean cognizance has 
been taken. It it exceeds fifteen days, it may 
mtan that cognizance has been takbn, but does 
not necessarily mean that any judicial proceedings 
have been commenced against any one, giving 
him vested rights in any particular mode of 
trial. At that stage the police may have sent up 
a man in custody. lie may have been remanded 
to custody pending police investigation, but his 
prosecution has not started, and does not start, 
in my judgment, (as I then said) until the 
Magistrate makes up his mind to act upon a 
charge-sheet, and takes some overt action to 
implement his decision. Such an order may be 
an order to produce the accused from custody on 
a particular date to stand his trial. 

[12] A third legal point has been urged, namely 
that, having regard to the provisions of S. 30, 
Arms Act, the search was illegally held. It is 
unnecessary to consider whether it was legally 
held or not because, quite obviously, that has no 
bearing on the question of the petitioners’ guilt : 
see Emperor v. Kutru , 47 ALL. 575 : (a. I. R. 
(12) 1925 ALL. 434 : 2G Or. L. J. 1112). wherein it 
was pointed out that a conviction for an offence 
under the Indian Arms Act may be perfectly 
sound notwithstanding that the evidence upon 
which it is based may have been procured as the 
result of an illegal search of the accused’s house. 
There is nothing in this point. 

[13] In the application of Mohan Lahiri a 
point has bton taken upon the merits. It is 
pointed out that the petitioner is a man of fifty 
with an adult son and a nephew living in his 
house. A defence witness gave evidence to that 
effect, and he does not appear to have been dis¬ 
believed. On the other hand, there is no finding 
that the petitioner was personally and consciously 
in possession of the weapons. He has been con¬ 
victed merely on tbe view' that being admittedly 
tho karta of tho family, be must be held respon¬ 
sible for the possession of the unlicensed weapons. 
That principle of responsibility, however, is not 
enough in cases under the Arms Act. The posi¬ 
tion has been clearly laid down by a Full Benjh 
in Emperor v. Santa Singh , a. I. R. (31) 1944 
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.bah, 339 : (46 Gr.L.J. l.) Their Lordships said : 

“The words ‘possession and oontroT In S. 19 (f) mean 
something more than mere constructive or legal posses¬ 
sion ar.d control. Possession and control required to 
constitute offences under the aforesaid section must 
mean conscious, possession and actual oontrol, and a 3 
under this section mere possession of incriminating 
articles constitutes serious criminal offences, there must 
be means rea or guilty knowledge before a person can 
be convicted of such possession. Consequently, where 
incriminating articles are recovered from a place in the 
oooupation or possession of more persons than one and 
it is not possible to fix the liability of any particular 
individual, a Court is not bound to hold that the said 
articles were in possession or under the control of the 
head of the family.” 

This principle has been followed in several deci¬ 
sions of this Court, for example, in Bhekha Ahir 
v. Emperor, A. I. R, (34) 1947 rat. 236 : (48 
Or. L. j. 53). In my opinion, therefore, his appli¬ 
cation should succeed on the merits, and I would 

set aside his conviction and sentence and acquit 
him. 

[14J In the case of the other petitioner, Tulsi 
Sao, thei’9 is no point on the merits, and, as the 
points or law fail, I would maintain the convic¬ 
tion and sentence and discharge the rule. 


[ 2 ] The appeals by the plaintiff arise oat of 
suits for the recovery of produce rent of Khata 
Nos. 145 and 138 for the year 1352Fa9li. The hold- 
ings in respect of whioh the rents have been 
claimed were admittedly bhaoli when the mort¬ 
gage of the village in which the holdings lie was 
effected. 

[3] The defendants pleaded that the rents of 
these holdings were commuted into nakdi by the 
rehandars and in one of the suits being suit 
No. 46, the holding was amalgamated with an¬ 
other land with the consent of the rehandac. It 
was aLo pleaded by the defendants that the 
commutation and the amalgamation were with 
the consent of the proprietor, the plaintiff. 

[4] Both the Courts below have concurrently 
held that the proprietor, that is, the plaintiff- 
morfcgagor was not a consenting party to the 
commutation or the amalgamation. They have, 
however, held that the commutation and amal¬ 
gamation appear to have been made by the 
rehandars in the ordinary course of the manage¬ 
ment of the estate. They have further held that 
the rehandars were authorised to make commu- 


Sarjoo Prasad J.— I agree. 

d.R.r. Order accordingly. 

A. I. R. (37) 1950 Patna 246 [0. N. 61.] 

Das and Mahabir Prasad JJ. 

Jhalki Prasad Bhagat—Appellant v. Bachu 
Lal Bhagat and others — Respondents . • 

A. F. A. D. Nos, 8S2 and 883 of 1947, D/- 25th Nov¬ 
ember 1919, from decision of Ad. S. J., Arrah, D/- 25ih 
January 1947. 

Transfer of Property Act (1882), S. 76—Mort¬ 
gagee in possession of bhaoli holding—Commuta¬ 
tion of bhaoli into nakdi rent, if binding on mort¬ 
gagor. 

Where a mortgagee in possession is not authorised t° 
change the incidents of the bhaoli holdings so as t° 
enure beyond the period of the mortgage, a commuta" 
tion of bhaoli rent into nakdi and the amalgamation of 
the holdings with other lands during the continuanoe 
of the mortgage by him without the consent of the 
mortgagor will not bo binding on the mortgagor after 
the redemption of the mortgage. In such a case the 
question whether the commutation was in the ordinary 
course of management and for the benefit of the estate 
is irrelevant and the mortgagor would bo entitled to 
sue the raiyat for bhaoli rent. [Paras 8 and 9] 

Annotation: (’45-Corn.) T. P. Aot, S. 76, N. 0. 

D. N. Varma and C. S. Prasad —lor Appellant. 

D. D. Saran — for Respondents. 

M&habir Prasad J _The question involved 

in these appeals is whether the commutation of 
bhaoli rent into nakdi during the continuance 
of a mortgage by a mortgagee in possession with¬ 
out the consent of the mortgagor can be bind¬ 
ing upon the mortgagor after the redemption 
of the mortgage. 


tation and agree to amalgamation under the 
terms of the mortgage bond. 

[5] It is contended on behalf of the plaintiff- 
appellant that the Courts below have miscons¬ 
trued the rehan bond in that they have held that 
unier its terms the mortgagee in possession was 
authorised to agree on his behalf to commuta. 
tion of the rent and amalgamation of holdings 
and that there being no such authority, the com¬ 
mutation and amalgamation effected by the 
rehandars are not binding upon him. 

[6] The contention raised on behalf of the 
appellant regarding the erroneous construction 
of the term in the mortgage bond by the Courts 
below seem3 to be well founded, What has been 
construed by the Oourt3 below as authorising the 
rehandarto commute rents of the bhaoli holdings 
into nakdi as also to agre3 to amalgamation as 
officially translated is this: 

...‘‘other kinds of lands with all the rights and incidents 
appertaining thereto without excepting any right or 
profit—.” 

This expression occurs in this context: 

‘‘We the executants, give in usufructuary mortgage 
in lieu of interest on the said amount of debt, the 
8 annas out of 16 annas Mahal Magharia pergana 
Mahaur, District Shahabud, Sub-Registry Jagdishpur 
tauzi No. 3838 constituting our milkiat property owned 
and possessed by us together with jalkar, bankar, 
reservoir, tank, brick-built and mud-built wells, fruit 
bearing and non-fruit bearing trees, bamboos clumps, 
sair3, ground rent of the houses of tenants, zeerat lands 
and all other kinds of lands with all the rights and 
incidents appertaining thereto without excepting any 
right or profit , but excluding the raiyati right in 22B. 
11K, 18dh. of our Guzasta kasht lands specified above 
from the agricultural years 1320 to 1328 Fasli to 
RambasI Kuer widow of Lala Angrahit Lall deceased. 
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[7] It is clear that by the passage in ques¬ 
tion the mortgagor while parting with all hi3 
rights in the village for the period of the mort¬ 
gage excludes his raiyati right which he possesses 
in 22 bighas 11 kathas 18 dhurs. What he wants to 
emphasise is that the mortgagee will have all lands 
other than kasht land, and expressly excludes 
all the rights and incidents appertaining thereto. 
It is difficult to see how the passage in question 
oan be construed as conferring an authority on 
the mortgagee to deal with the lands mortgaged 
in such a manner as to affect its incidents per¬ 
manently, that is to say, to so affect the condi¬ 
tions on whioh the lands were being held as to 
enure even after the period of the mortgage. The 
Courts below were certainly wrong in their con¬ 
struction of the passage in question. I have no 
hesitation to hold that the mortgagors never 
intended to and did not, authorise the mortga¬ 
gees in possession to effect changes in the inci¬ 
dents of the holdings in the village mortgaged. 

[8] The question which remains to be consi- 
dered is as to whether in the absence of such 
authority the commutation and amalgamation 
effected by the rehandar3 are binding upon the 
iplaintiff mortgagor. It is clear that the mort¬ 
gagee in possession cannot by his contract effect 
alteration in the mortgaged property which may 
enure beyond the period of the mortgage. He is 
certainly entitled to make us9 of the lands com. 
prised in the mortgage profitably to himself. Ho 
can certainly give leases to last during the con¬ 
tinuance of the mortgage. He can certainly agree 
to receive rent3 in cash of the holdings which 
may be bhaoli during the period that he is in 
1 possession as a mortgagee. Any such arrange- 
Iment arrived at between the mortgagee in posses¬ 
sion and the tenants cannot bind the mortgagor. 
If a ioase given by a mortgagee in possession can¬ 
not enure beyond the period of mortgage, as held 
in the case of Jh'igru Mian v. Raghunath 
Singh , 10 P. L. T 625: (A. I. R. (16) 1929 Pat 630), 
commutation of rent as a matter of contract be- 
tween the mortgagee and the raiyafc, cannot be 
operative as against the mortgagor. The learned 
Subordinate Judge has observed that the commu¬ 
tation and amalgamation iu question appear to 
have been made by the rehandars in the ordinary 
course of the management of the estate. Apart 
from the fact that ho has referred to no evidence 
ion which this observation is based, it is obvious 
'that an agreement to commute bhaoli rent into 
'nakdi cannot beheld binding on the mortgagor, a 3 
something done in the ordinary course of the 

• management of the estate, it may be that in 
some instances commutation of produce rent into 
money rent is for the benefit of the landlord, but 
it must always be left to the landlord to deter¬ 
mine whether such commutation is for his benefit. 


It is clear that a mortgagor will not repudiate 
commutation of rent effected by a rebandar, if 
on redemption of the mortgage he finds that it is 
for hi3 benefit, and the question whether such 
commutation is binding upon him will not arise. 
To a suit by a mortgagor for bhaoli rent, it seems, 
it will be no defence for the raiyat to allege and 
prove that the commutation effected by the 
rehandar is for the benefit of the estate, and, 
therefore, binding upon the mortgagor. The mort¬ 
gagee is not in a position of a trustee or guar¬ 
dian of a minor so that his acts can be held to 
be binding upon the mortgagor if such acts be 
found to be for the benefit of the estate <ir the 
advantage of the mortgagor. The consideration, 
therefore, whether the commutation in questioq 
was in the ordinary course of management and 
for the benefit of the estate is irrelevant. 

[9] In view of these considerations, it must 
be held that the plaintiff is entitled to sue for 
produce rent of the holdings in question and his 
claim should be decreed at the rate of 5 maund3 
paddy per bigha by pucca weight, the sale rate 
being the Gazette rate prevailing in the year, as 
held by the learned Additional Subordinate Judge. 

[10] The appeals are accordingly allowed. 
There will be no order as to costs of these 
appeals. 

[11] Da3 J.—I agree and would merely aid 
that in the absence of any evidence it cannot 
be held that the commutation was an act of 
prudent management on behalf of the mortgagee 
in possession. Therefore, the question if such an 
act would bind the mortgagor does not really 
arise in these appeals. The mortgagee in posses¬ 
sion was not authorised to change the incidents 
of the tenancy, and his act cannot enure beyond 
the period of the mortgage. 

K.s. Appeals allowed. 

A. I. R, (37) 1950 Patna 247 [C. N. 62.] 
Sinha and Reuben JJ. 

Mt. Bibi Saleha and others — Appellants v. 
Md. Zakariya Khan and others — Respon¬ 
dents. 

A. F. A. D. No. 1677 of 1948, D/- 21st December 
1949, from decision of A. D. J„ Patna, D/- 4th July 
1947. 

(a) Limitation Act (1908), Art. 91— Suit for de¬ 
claration that donee did not acquire title under 
gift ab initio void. 

Where the plaint alleges that the pardanashin 
woman, when ahe executed the document, did not know 
that it purported to be a deed of gilt and did not intend 
to execute such a deed and that she had no indepen* 
dent advice, the transaction is ab initio void against 
her and a suit by a person who is not party to the deed 
for a declaration that the donee did not acquire any 
title to the property gifted is not governed by Art. 91. 

[Para 7] 

Annotation : (’42-Com.) Limitation Act, Art. 9l. 

N.3. 
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ib) Contract Act (1872), S. 16 — Purdanashin 
woman. 

Mere reading of the document to a paradanashin 
woman is not enough. The Court must be satisfied 
that it was understood by her. [Para 11] 

Annotation : (’46-Man.) Contract Act, S. 16 N. 16. 

(c) Evidence Act (1872), Ss. 101 to 103—Pardana- 
shin woman. 

"Where the Court losing sight of the right of onus 
thrown upon persons claiming urder an instrument 
excu ed b> a yardanashin woman come9 to a conclusion 
that she executed the deed kno-vmgly, largely on 
circumstaiu mi evidence which is quite consistent with 
the possibility that the w man did not in fact under¬ 
stand the nature of the deed that she was executn g, 
the tindii g is vitiated. [Para 16 J 

Annotation : (’46-Man.) Evidence Act, Ss. 101 to 
103 N. 46. 

N. N. Sen, Abdul Moin and A. U. Quadri — 

tor Appellants. 

N. K. Prasad I, Davudar Prasad and S. G. 

Asghar Hussain — for Respondents. 

Reuben J —This appeal is directed against a . 
decision ot the Additional District Judge of 
Patna reversing a decree of the Additional Sub¬ 
ordinate Judge of Patna. r l he appellants were 
deienaarts l to 5 in the suit. 

[2] The appeal arises out of a suit brought 
by one Zakariya, respondent 1, for the declara¬ 
tion of his eight-anna share in bolding No. 124 
in jnohalla Bakarganj oi Patna City consisting 

Of four blocks ot residential houses and seventeen 
Katras (small shop buildings) formerly belong¬ 
ing to one Bibi Amani Jan, and for a declara¬ 
tion tbat Amiruddin, the husband of defendant 1 
and the father of defendants 2 to 5, did not 
acquire any title to this property under the 
registered deed of gift dated 2nd of July 1920, 
executed in his favour by Mt. Amani Jan. There 
was also a prayer for confirmation of possession 
and, in the alternative for recovery of possession. 
Bibi Amani Jan was the sister of Aiamgir Khan, 
the father of plaintiff Zakariya. She had a sister, 
Mt. Muhamadi Jan, who had three sons, Amir- 
uddin, who has just been mentioned, Zamir- 
uddin (defendant 6) aid Basbiruddin, whose 
widow is defendant 8. Mt. Amani Jan died in 
1936. According to the plaintiff, he succeeded to 
eight annas share in her property, the other 
eight annas going to Mt. Muhamadi Jan, who 
transferred two annas share to defendant 8 and 
the remaining 6 annas share was inherited by 
Zamirundin on the death of Muhamadi Jan. Tho 
plaintiff’s case is that, after the death of Amani 
Jan’s husband Mian Kban in 1917, her affairs 
were being managed by Amiruddin, and that he 
fraudulently got the deed of gift executed by her 
by giving the impression that it was a mukluar- 
nama in bis favour. The validity of the deed of 
gift was also attached on the ground that Mt. 
Amani Jan remained in possession of the pro¬ 
perty till her death, and that there was no 


delivery of possession to the donee as required 

for the validity of a gift under the Muhamma. 
dan law. 

[3J The defence naturally was that the deed 
of gift was executed knowingly by Amani Jan, 
and that, as Amami Jan was treating Amirud- 
din as her son and he was living with her, there 
was no delivery of possession by actually vacat¬ 
ing the premises, but effect was given to the 
gift by allowing Amiruddin to get himself 
registered in the municipal papers as the owner 
of the house. Also, subsequently, Amiruddin 
executed a hm hevati mokarari deed in favour 
of Mt. Amani Jan, who continued to occupy the 
property in this capacity. 

[4] The Subordinate Judge dismissed the suit 
on the finding that Amanijan knowingly executed 
the gift and that effect was given to the deed 
sufficient to make it valid under the Muhamma¬ 
dan law. In the year 1936, after the death of 
Amiruddin, his heirs sued to realise rents from 
the tenants of the katras. In these suits, on the 
objection of the tenants that Amani Jan was 
their real landlord Amani Jan was impleaded 
and filed a written statement repudiating the 
deed of gift. The Subordinate Judge held on 
these facts that, as Amani Jan certainly came to 
know of the effect of this deed of gift in the 
year 1936, and as she took no steps to get the 
deed set aside, the present suit is barred under 
Art. 91 of the sohedule to the Limitation Act- 

[6] In appeal the Additional District Judge 
reversed the decision and decreed tho suit on 
the finding that the defendants had failed to 
show tbat AmaniJan executed the deed of gift, 
"knowing it to b6 such and after the contents 
thereof had been read and fully explained to her,” 
and further that it had not been established that 
effect was given to the deed of gift by transfer 
of possession or by any overt act indicating an 
intention to transfer possession to Amiruddin. 

[6] The decision of the Additional District 
Judge is challenged on five grounds: (1) that the 
question of limitation was not considered by 
him, (2) that he misdirected himself regarding 
the requirements of the Muhammadan Jaw as 
to the validity of gifts, (3) tbat his decision is 
marred by vital errors of record, ( 4 ) that he 
failed to consider material documentary evidence 
and (5) that, while reversing the findings of the 
Subordinate Judge, he did not consider the 
reasons relied upon by the Subordinate Judge 
for those findings. 

[ 7 J In order to deternrne the applicability of| 
Art. 91 of the schedule to the Limitation Act, it 
is necessary to see exactly what the case of the 
plaintiff is. It is now well established that this- 
artiole applies to suits in which it is sought t-o 
cancel or set aside an instrument which is 
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voidable, and has no application where the in- 

tetrument which is challenged i3 void ab initio. 

The relevant; pleadings are in paras. 14 and 15 

of the plaint, which I reproduce below : 

“That the plaintiff respectfully begs to submit that 
the said Amiruddin KhftD, the ancestor cf defendants 1 
to 6 was a very cunning, litigious and foresighted 
person. He had caoacity to understand legal matters. 
He to k muoh undue advantage of hi3 being a near 
relation of the said Mt. Amam Jan, deoeased, and of 
the con6dence she had in him and also of being the 
manager of tbe said Musammat and also of ber physical 
and mental weakness and o< her being a lady, secretly 
brought in o exie once a tavil\ki\ama l dated 2nd July 
1920, in bis own name and secret!} making wiong 
statement before the said Musammat that it was neces¬ 
sary for her to execute a mukblarnama for the manage¬ 
ment (cf her property) and detrauding ber and giving 
no information to her of the real state of affairs. . . . 

That the said deed is by no meanB valid and legal. 
The sa ; d deed wa3 not read over and explained to the 
said Mt. Amani Jan nor did she receive any advice 
with respect to the same. The said Musammat was 
simpleton and an illiterate pardanashm lady. She bad 
no capacty to understand transaction and she did not 
understand the effect ol the Transaction of the gift and 
mukarran with life interest etc, nor had she any 
capacity to understand the same. She did not ask any 
body to san for her on tbe document nor d'd she ask 
any one to attest the same as witness nor did she pur¬ 
chase the stamp paper nor she got it purchased by 
others nor did she a k any one to fair copy the docu¬ 
ment on the stamp paper nor did any relation of iha 
said Musammat sign and attest the said deed as a witness 
although the near relations of the e«id Musammat viz. 
Ahmad A i Khan, Mukarram A i Khan, Ismail Khan, 
Nazir H 1 . 3*11 Khan, Ba-h'r Khan aud Abdul Karim 
Khan, own brotuers ol Mian Khun, deceas'd, were 
alive at that time and some of them are ali\e at thi 9 
time also. Amnuddm Khan quite falsely defrauded 
Mt. Amani Jan and fraudul ntly ask* d the said 
Musammat to execute a Mukhiarnama in his favour 
as it was necessury aud without it the work suffered. 
Amiruddin Khan brought intd existence the said tam- 
lihnama by practising fraud and by making wrong 
statement." 

According to this pleading, the ca c e ia that Bibi 
Amam Jan, when she executed tbe document, 
did not know that it purported to be a deed of 
gift and did not intend to execute such a deed, 
and that therefore, her mind did not go with 
the d. ed and it was not, in fact, her deed. It is 
a clear pleading that the deed was void ab initio 
and the relief claimed is expressly confined to a 
declaration to this effect. It is as follow’s : 

‘ That it may be determined by the Court that Mt. 
Bibi Amani Jan did not execute a tamhknama In 
favour of AmiruJd n Khan in respect of iho property 
in suit, that Amiruddin Khan did not acquire any title 
thereto, and that the principal defendunt9 have not 
acquired any title to the same by virtue of inheritance 
of Amiruddin Khan." 

[0] In support of his contention that Art. 91 
applies to the suit, tbe learned counsel tor the 
appellants has referred to several decisions of 
the Privy Council and one of this Court. 
Some support is afforded by Cyan Prakash 
v. Mt. Dukhan Kuar , A. I. R. (25) 1938 


Pat. G9 : (173 I. c. 479), where the impug¬ 
ned deed of relinquishment was said to have 
been executed under the impression that it was 
a deed handing over the management of tbe 
property. It was held in that case that the 
deed was voidable and not void ab initio and 
the suit was barred under Art. 91. The full facts 
of the case do not appear from the report-, and, in 
view of tbe several decisions of high authority 
bearing on the point, 1 do not consider it cecas- 
sary to make any attempt by consulting the 
original records of the case to ascertain these 
facts. Atmaram Maneklal v. Bai Ihra , 7o I. a. 

108 : (a. I. h. (35) 1948 P. c. ll L) and Janki 
Kunivar v. Ajit Singh , 14 1. A. 148 . (15 Cal 
58 P. C.), relied upon by the learned counsel, 
are casrs where the deed in question was found 
to be a voicaUe deed. In tbe former, the fin¬ 
dings of the Court w^re that the respondent 
si joed the document while under the appellants* 
influence and protection and without- independnt 
advice when she was suffering great distress and 
was unfit to understand how adversely her 
rights were affected by it, and that in fact she 
did not understand its meaning and legal con¬ 
sequences. The distinction between fch:3 case 
and the one before us appears clearly from toe 
following passage, which l cite from Hem 
Chandra v, Suradhaui Dehya , A. I. R. (-27) 

1940 p. C. 134 : (I. L. R. (i940) Kar. P. C. 271) : 

‘Though there may not bo ‘a clear understanding 
of each detail of a matter which may b greatly involved 
in tt-cdnicalities’ — to use Lord Buckmaster’s words — 
there may still be an intelligent comprehension of the 
bargain on tbe part of the lady. In wucti a case the 
bargain is good and is good as a whole. But if a fea¬ 
ture of the transaction affecting in a high decree the 
expediency of her enter.ng into it is not understood by 
iho lady, tbe bargain cannot be divided into parts or 
otherwise reformed by the Courts as to uphold certain 
portions of it wmle rejecting others. Her anewer to a 
suit upon the deed is noi that she has an equitable 
defenco to the enforcement of a certain 9tipulauon but 
that it is not her deed. The protection extended to a 
person in her situation is protection against being held 
bound by a tran-action which never had ber free and 
intelligent consent." 

Here, not merely is it tbe case that Bibi Amani 
Jan did not understand an important feature of 
the transaction, but that she was unaware of 
the nature of the transaction itself. The transac¬ 
tion, therefore, was ab m\Uo void as against her. 
In J anki Kunwars case, (i4 I. a 148 : 15 Cal, 
53 P. C.), the deed in question was impugned on 
the ground of mental imeompetence, unconscion¬ 
able bargain and undue influence, and it was 
found that all the facts relied upon were known 
to the executant from the date of the deed and 
he was not shown to be incapable of having 
that knowledge and of allowing it to operate 
upon his mind. The case is obviou3ly entirely 
different from the one before us. 
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[9] With reference to the finding of the Addi¬ 
tional District Judge that Amani Jan had no 
independent advice, it is urged that the absence 
of independent advice merely makes the trans- 
action voidable. In support the cases of Gycin 
Prakash v. Mt. Dukhan Kuar, (A. I. R. (25) 
1938 pat. 69 : 173 I. o. 479) and Atmaram 
Maneklal v. Bai Hira, (75 I. A. 108 : A. I. R. 
135) 1918 P. C. Ill), are cited. I have already 
made my comments on these decisions, and 
would only cite the following passage from 
Kalyan Mai v. Ahmad Uddm Khan t A. i. R. 
(2i) 1934 P. C. 203 : (151 I. c. 45), showing the 
nature of protection which the Courts give to a 
vardanashin woman : 

“The more faot that tho woman live3 in eeolusion or 
aits behind a pardah does not necessarily show that 
she is weak-minded, ignorant or incapable of under¬ 
standing her affairs. Any general proposition ascribing 
to her such incapcity would be at variance with actual 
facts. It is, however, clear that the Courts, in their 
anxiety to protect pardanabhin ladies, have repeatedly 
affirmed the doctrine that a person, who is interested 
in upholding a transaction with pardanashin woman, 
Uas to prove, not only that the deed was executed by 
her, but also that it was explained to, and wa3 really 
understood by her.” 

Here, the Additional District Judge has found 
that the lady^had no independent advice, and, 
taking all the circumstances into account was 
not satisfied that she understood the nature of 
the document which she was executing. In the 
circumstances, she could not be bound by the 
document and it is void ab initio against her. 

[10] This brings me to the second point. Our 
attention has been drawn to Mt . Naurozi v. 
Najaf Ali, A. I. R. (26) 1939 pat. 321 : (194 l. 0. 
508) and various passages in Amir Ali’s and 
Roland Wilson’s books on Muhammadan Law 
as authorities that, where the donor and the 
donee are closely related and the donee i3 living 
with the donor, a physical departure of the 
donor from the premises affected is nob neces¬ 
sary in order to complete a gift. This is exactly 
the position as it was understood by the learned 
Additional District Judge. He observed at page 
48 of the paper book : 

“Exception has, however, been made for cases in 
which the donor and donee b)th reside in the same 
property and have close affinity of blood relationship. 
All the same, even in a case like this 3ome ‘overt aot 
by the donor indicating a fair intention on his or her 
part to transfer possession and to divest himself or 
herself of all control over the subjeot-matter of the 
gift’ is essential for completion cf a deed cl gift.” 

And proceeded to consider whether the fact3 of 
the case before him brought it within this excep¬ 
tion. He found on a consideration of the evi- 
dence that the allegation that Amiruddin lived 
with Bibi Amani Jan wa3 not made out and 
that, in fact, be lived in another house. As 
regards tho transaction of mokarari, he found 
it to be entirely fictitious and an act of Amirud¬ 


din alone without the knowledge of Amani Jan. 
Amani Jan, he pointed out, was by then an old 
lady and Amiruddin, as her sole manager, oould 
easily get his name mutated in the Municipal 
registers and prepare papers by way of rent 
receipts and so on, indicating that Amani Jan 
was holding the property as mokararidar under 
him. The finding being one of faot, it ia not 
competent for us to go into the merits of the 
matter. 

[11] Our attention has been drawn to three 
items as being serious errors of record. First of 
all, it is said, the Additional District Judge ia 
wrong in stating at page 43 of the paper-book 
that defendants’ witness No. 6 doe3 not say any 
thing about the document having been read out 
by the scribe to Amani Jan. We have been 
taken through the relevant portions of the 
evidence of the witness. There is no direct state¬ 
ment to the effect that the soribe read the 
document to Amani Jan, and it was open to 
the learned Additional Di3iricfc Judge to put hi3 
own interpretation on the evidence. I am not 
prepared to say that the interpretation which he 
put upon it was incorrect. Besides, as ia clear 
from the passage which I have cited from 
Kalyan Mai's case } (a. I. R. (21) 1934 P. 0 . 
208 : 151 I. C. 45) the mere reading of the 
dooument is not sufficient; the Court must be 
satisfied that it was understood by her, and no 
attempt has been made in the evidence to prove 
this. All that is stated is that the dooument was 
read to her. It does not appear that she was a 
woman of special intelligence or education. The 
mere reading of the dooument, therefore, could 
not be sufficient. For*instance, the mere reading 
of tho document was held to be insufficient in 
Hem Chandra v. Suradhani Debya, (A. I. B. 
(27) 1940 P. C. 134 : I. L. R (1940) Kar. P. 0. 271), 
although, in that particular case, both the Courts 
in India had held that the lady in question had 
considerable capacity for business. 

[12] Secondly, it is pointed out that, with 
reference to Money Suit No. 12 of 1936 instituted 
by the heirs of Amiruddin for recovery of rent 
from the tenants of the katras in the suit 
property, the Additional District Judge wa3 
under a misapprehension that the tenants pleaded 
that Amani Jan was the owner of the property, 
whereas, in fact, they set her up as the moka - 
raridar in possession and, therefore, entitled to 
realize the rents as against the plaintiffs in that 
case who were claiming to be the owners of the 
property. The point is not of much importance 
as the defence taken by these tenants ba3 no 
evidentiary value on the question as to whether 
the transactions of gift and mokarari were genuine 
and were given effect to. None of the tenants 
whose written statement this purports to e 
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appears to have been examined as a witness. It 
is further clear from a perusal of the judgment 
of the Additional Distriot Judge that the nature 
of the pleading was recited in describing the 
course of events, and that no reliance was placed 
on it by the Additional Distriot Judge for coming 
to a decision on the point at issue before him. 

[13] Thirdly, it is urged that the Additional 
District Judge wrongly described the rent receipts 
Ex8.o(65) to C (85) granted on behalf of Amani. 
jan as mokararidar to the tenants holding the 
katras as having been granted by Amiruddin, 
whereas, in fact. Exs. 0 (83) to G (85) were granted 
by one Nokram Ali after the death of Amiruddin. 
Here, again, the mistake is not one of any con¬ 
sequence. The receipts in question were granted 
in the years 1934 and 1935 long after the two 
transactions, namely, tho gift and the mokarari , 
the genuineness of which wa are concerned with. 
The fact that, in granting these receipts, printed 
forms describing Amani Jan a3 mokararidar 
were used does not necessarily prove that she 
was in tact, a mokararidar. On the plaintiff’s 
case, in her capacity as owner of the property, 
she was entitled to the rent and the person 
granting the receipts may not have noticed, or 
attached importance to, the misdescription in 
the printed form. As I have already said, these 
receipts were granted long after the transactions 
in question and have very little bearing on the 
genuineness of those transactions. 

[11] This brings me to the fourth point, non¬ 
consideration of material documentary evidence. 
It is pointed out that there was much docu¬ 
mentary evidence on record to show that effect 
was given to the gift in favour of Amiruddin 
Khan, that Amiruddin Khan got himself regis- 
fcered in the municipal papers, that there ace 
papers to show that the municipal dues were 
paid in his name, and further that there are rent 
receipts purporting to have been granted on 
behalf of Amani Jan as mokararidar to the 
tenants of the katras and by Amiruddin Khan 
to Amani Jan as mokararidar [Exs. c (5S) toe 
(Gl)l. Stress is particularly laid on the fact that 
tho Additional District Judge does not refer in 
his judgment to Exs. C (58) to C (64). I do not 
think that, in view of the finding which was 
arrived at by the Additional District Judge, the 
omission to refer expressly to Exs. c (58) to c 
( 61 ) is of any importance. He has found that, 
after the (loath of her husband, Amani Jan’s 
affairs were completely in the hands of Amiru- 
ddin Khan. Regarding the payment of munici¬ 
pal dues, he has found that, although the 
payment was made in his name, the money was 
actually obtained from Amani Jan, so that she 
was left with the impression that the money wa 3 
being paid in her name. As regards the receipts 


to the tenants of the katras, ho has said that 
Amiruddin 

“could very easily cat tbo receipts printed in the 
name of Amani Jan as his mokararidar and grant them 
to tenants without tho knowledge of the illiterate old 
woman Amani Jan.’’ 

Surely, in these circumstances, the failure of the 
Additional District Judge to give a similar ex¬ 
planation in respect of the rent receipts Exs. 0 
(58) to p (64) i3 of no consequence. 

[15] Finally, there is the objection that the 
reasons relied upon by the Subordinate Judge 
for hi3 findings have nob been considered. The 
main question for decision before the Subordi¬ 
nate Judge was whether Amani Jan executed 
the deed of gift knowing it to be such and 
intending to execute it as such. He commenced 
by correctly laying down the onus of proof, that 
it is nob sufficient to show that the document 
was read out to the executant, but it must be 
proved that she understood its nature and effect, 
that it is incumbent on the Court when dealing 
with the disposition of property by a pardana- 
shin woman to be satisfied that the transaction 
was explained to her, and so on. But, in consi-j 
dering the point, be seems to have lost eight of 
the weight of onus thrown upon persons who 
claim under an instrument executed by a par - 
danashin woman. On a perusal of bis decision, 
it is clear that he has come to hi3 conclusion 
largely on circumstantial evidence which is 
quite consistent with the possibility that Amani 
Jan did not, in fact, understand the nature of 
the deed that she was executing. He considers, 
first of all, the age of Amani Jan and concludes 
that she was about forty four years old, and not 
sixty three as was suggested on behalf of the 
plaintiff. Next, he says that Amani Jan Wd3 “by 
no means a (sic) novice in execution of regis¬ 
tered documents.” Thirdly, he points out that 
the person who signed on her behalf was her 
klcatera cousin (mother's sister’s son) and he 
also acted as one of IhG identifiers before the 
Sub-Registrar. He takes into account that the 
other identifiers before the Sub Registrar and 
attesting witnesses are one of them the son 
ot a neighbour, another a tenant in the suit 
property and the other two persons who lived a 
short distance away. Also, another identifying 
witness 13 the brother of the pir of Amani Jan’s 
mother. Only one of these persons is alive, 
lie has not been examined as witness. Although 
he had asserted at the commencement of his 
judgment that the onus of proof was on tho 
defendants, he accepted without question tho 
explanation of defendant 6 that this person iB 
in collusion with the plaintiff and considers it 
to bo a matter for remark that the plaintiff had 
not the courage to examine this man. It is on 
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such considerations that the Subordinate Judge 
felt himself justified in accepting as proving the 
fact at issue the direct evidence given by 
defendant 6 a,nd two other witnesses whose 
names do not appear on the document as having 
been present at the time of its execution. The 
evidence of these witnesses has been considered 
by the learned Additional District Judge and he 
has further pointed out certain important con¬ 
siderations on which he has based his Endings 
against the defendants. These considerations 
were entirely lost eight of by the Subordinate 
Judge, and, to my mind, they form a sufficient 
answer to the weak reasoning of the Subordinate 
Judge and a specific reference to the reasoning of 
the Subordinate Judge was not necessary. Besides 
this. I have already referred to the remarks of 
the Privy Council in Ralyan Mai's case, (a.I R. 
(21) 1934 P. G 208 : 151 I. C. 45) as to whether 
the mere reading of a document to a pardana - 
shin woman is sufficient, even where she is a 
woman of special intelligence and education. 
jHere the evidence, even if it is entirely accepted 
dees not go beyond the mere reading of the 
document. The finding of tho learned additional 
District Judge, therefore, appears to be entirely 
justified. 

f 16 ] For ihe reasons which I have given 
above, ! consider that this appeal has no merit 
and must be dismissed with costs. 

Sinha J. — I agree. 

d.h. Appeal dismissed. 

A. I. R. (37) 1950 Patna 252 [C. A 7 . 63.] 

Agarwala C. J. 

Parsadi Dusadh — Appellant V. Md. Afaq 
and others — Respondents. 

A. F. A. D. No. 664 of 1948, D/- 20th December 
1949, from decision of Sub-Judge, Patna, D/- 14th April 
1948. 

Civil P, C. (1908), S. 100 — Finding of fact — 
Inference of status of tenant from entries in settle¬ 
ment record. * 

An inference a? to the states of a tenant drawn from 
entries in the record of rights is an inference of fact and 
evtn it there be an error in interpreting a portion of 
the record, there is no error of law which makes the 
finding assailable in second appeal. [Para 3J 

Annotation : (’4l-Com.) Civil P. C., Ss. 100 and 101 
N. 29 Pt. 2 and N. 35. 

Ram Anugrah Prasad —for Appellant. 

M. Rahman—tor Respondent?. 

Judgment—This appeal is by the defendant 
against a decision of the Subordinate Judge of 
Patna, reversing a decision of the Munsif of 
Barb. The appeal arises out of a suit fur reco¬ 
very of khata No. 70 of tauzi No. 8588 of village 
Akbarpore. The plaintiffs alleged that this khata 
was granted to two brothers, Etwari and Tukan 
in consideration of their rendering services of 


gorait to the plaintiffs. They further alleged 
that on Tukan’s death without issue, the grantor 
resumed his half of the tenure, but later made a 
regrant to Etwari. At a partition between the 
mahks in 1926, 74 acres of khata 70 fell to the 
pat i of the plaintiffs. They alleged that Etwari 
stopped rendering' services in 1362, aod con¬ 
sequently they have come to resume possession. 

[2] The defence was that the Jand in ques¬ 
tion did not constitute a service tenure but was 
a grant made by the British Government to the 
defendant for past services. 

[3J The first Court dismissed the suit. On 
appeal the appellate Court held that although 
the plaintiffs had not been able to prove the 
original grant to Etwari and Tukan or the sub¬ 
sequent grant to Etwari, the evidence did 
establish that the land was granted to the two 
brothers in consideration of their rendering 
gorairi services. This conclusion was in-tho main 
based on the entry in the record of rights id 1910 in 
which this land was receded as a jagir goraiti 
of Etwari and Tukan. Such an entry of course 
is not conclusive that this merely was a case of 
land beiDg granted in consideration of rendition 
of services if the entry by itself might have been 
construed otherwise. But as was pointed out by 
Mukherjee J in Narendra Chandra v. Hagen- 
dra Chandra , 45 C. W. N. 654 : (A. I. R. (28) 
1941 Cal 506), an inference as to the status of a| 
tenant drawn from entries in the record of rights 
is an inference of fact and even if there be an 

| 

error in interpreting a portion of the record,! 
there is no error of law which makes the finding 1 
assailable in second appeal The appellants con- 
tend that the onu9 in this case lay on the plain¬ 
tiffs. That is not disputed, but the production 
of the record of rights discharged the onus to 
the extent of showing that this land constitutes 
a goraiti jagir, that is to say, it was a grant in 
connection with the rendering of the service of 
a gorait and not for services of a public nature, 
a gorait being a zaminiar’s servant who acts as- 
an intermediary between tho zamindar and the 
tenants in certain matters. A reference was also 
made to the decision in Bhagi Malik v. Satya- 
badi , 17 pat. 316 : (a. I R. (Q6) 1938 pat. 507)- 
Ail that was held in this case was that a zamin¬ 
dar is not ordinarity entitled to resume ebauki- 
dari lands. It is quite obvious from the entry in 
the record of rights to which a presumption or 
correctness attaches that the land in question in 
this appeal is not the land granted for rendering 
ehaukidar; service at all. That rule has, there¬ 
fore, no application 

[4] The strongest point raised by the appel¬ 
lant was a question of limitation. It appears 
that in the partition proceedings in 1926 the 
defendant put forward the contention that the 
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land in question had been granted to him for 
past services by the British Government. It is, 
therefore, argued that this amounted to a denial 
of any claim whioh the plaintiffs might assert 
to be entitled to resume the land. If the ques¬ 
tion of limitation had to be decided only with 
reference to the position taken up by the defen¬ 
dant in 1926, there would be much to be said for 
the question of limitation which he now raises. 
Bug the plaintiffs asserted that up to 1352 the 
defendants had been rendering goraiti service to 
them. Their evidence has been accepted as true 
by the Court of appeal balow, and it does receive 
considerable support from entries in receipts 
showing that Etwari and Tukan used to collect 
vent from the tenants on behalf of the landlord. 
One of those receipts i3 subsequent to the deter¬ 
mination of the partition proceedings Although, 
therefore, it does not carry the plaintiffs as far 
as 1352 up to which date they assert that the 
defendants rendered services as gorait9 it does 
show' that even after they had claimed the whole 
of the land for past services under a grant made 
by the British Government, they were still ren- 
dering the ordinary normal services of gorait to 
the zamindar. In these circumstances, I am not 
prepared to differ from the Court of appeal 
below either on the question of limitation or 
with regard to the construction that ha3 been put 
upon the entry in the record of rights. 

[5] The appeal is accordingly dismissed with 
coats. 

K-S. Appeal dismissed. 

A. I. R. (37) 1950 Patna 253 [C. N. 64.] 

Reuben and Das JJ. 

Shital Prasad Singh and others — AppeU 
lants v. Surendra Nath Chatterji and others 
— Respondents. 

A. F O. 0. No. 130 of 1947, D/-19-12-1949, from 
order of Sub Judge, Bhagalpur, D/-15-2-1947. 

(a) Civil P C. (1908), O. 3, R. 4 —Advocate deriv¬ 
ing his authority under vakalatnama — Power to 
compromise suit. 

\Vh»re the Advocate derives his authority under a 
vakalatnama, his powers depend upon the instrument 
which empowers him. [Para 4] 

His endorsement on the cjtupromise petition must 
indicate that he tiled it in exorcise of authority to com¬ 
pound on behalf of hie olionts. Signing merely as filing 
the petition is not enough. " [Para 4] 

Annotation: (’44 Com.) Civil P. C., O. 3, R. 4, N. 7. 

(b) Civil P C. (1908), S. 47 _ Execution — Pro¬ 
ceedings for revival -Judgment-debtors aware of 

proceedings — Want of notice if vitiates order for 
revival. 

Where proceedings for rev ving the execution case did 
not show that any of the judgment-debtors was una ware 
of the proceeding®, an objection that notices were not 
=orved on some of the judgment-debtors before reviving 
ha execution case is more or lest of a technical nature 


and the order for revival cannot be interfered with on 
that ground. [Para 5] 

Annotation: (’44-Com.) Civil P. C., S. 47, N. 71a. 

(c) Civil P. C. (1908), O. 21, Rr. 2 and 15 — 
Execution—Compromise with one of decree-holders 
—Effect. 

Where in execution proofedings, the. judgment deb¬ 
tors enter into negotiations for compromise with ona 
of the decrop-holdcrF, who has no authority to repre¬ 
sent the other decree-holders, the judgment-debtors act 
at their own risk and if there Is any loss it must fall on 
them and not on the innocent decree holdors. [Para 6] 

Annotation : (’41-Com.) Civil P. C., O. 21, R. 15, 

N. 8. 

Ragho Saran Lall — tor Appellants. 

S. Mustafi — for Respondents. 

Reuben J. — This is.ao appeal by four 
judgment debtors against an order of the Sub¬ 
ordinate Judge of Bhagalpur dated 15th February 
1947, reviving an execution cast) in which, on 
3rd April 1945, he had recorded an order of dis¬ 
missal on full satisfaction. 

[2] It arises in the following circumstances. 
The decree under execution was a mortgage 
decree obtained in the year 1938 by four brothers 
Jitendra Nath Cuatterji, Surendra Nath Chatfcerji, 
Nripendra Nath Chatterji and Brajenira Nath 
Chatterji agaiust as many as twenty six judg¬ 
ment-debtors. The execution was taken out for 
the realisation of Rs. 14,000 and odd as the 
deoretal amount. On 3rd April 1945, a satisfac¬ 
tion petition was filed in the Court of the Sub¬ 
ordinate Judge purporting to be on behalf of all 
the decree-holders but signed by only one of 
them Surendra Nath Chatterji. It also bore the 
signature of Mr. B. K. Neogi, Advocate, who 
had represented the decree.holders in the suit. 
By this petition, it was stated that the parties 
had agreed to settle the matter at Rs. 12,000 re¬ 
mitting the remaining decretal amount, that out 
of this amount Rs. 2,400 was already deposited 
in Court and the balance Rs. 9,600 was being 
paid in cash to the decree holders that day. 
Three days later, on Gth April 1945, a petition 
was filed by Amarendra Nath Chatterji and 
others representing Brajendra Nath Chatterji 
deceased, asserting that they were not parties to 
the compromise, and that the petition of satis¬ 
faction has been filed in fraud of them. A similar 
petition was filed on the 10th by Nripendra Nath 
Chatterjee and the representatives of Jitendra 
Nath ( bat ter ji deceased. They sought the setting 
aside of the order of (dismissal and ?) revival of 
the execution case. This has been allowed. 
Hence, the present appeal. 

[3] Mr. Ragho Saran Lai for the appellants 
urges, first of all, that it is not open to the 
decree-holders-applicants to question the com. 
promise because, by their subsequent conduce, 
they have acquiesced in it. He relies upon the 
fact that, at a later stage, they have applied for 
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their Ehares o{ the money said to have been 
taken by Surendra Nath Chatter jee from the 
judgment-debtors. The circumstances in which 
this happened are clear from the papers to which 
we have been referred. On 23rd May 1945, Jiten- 
dra Nath Chatterjee and Nripendra Nath Chatterji 
applied to the Court for the prosecution of 
Surc.ndra Nath Chatterji and others under Ss. 
196, 206 and 203, Penal Code, in connection with 
the filing of the petition of satisfaction. This 
petition was dismissed by the Subordinate Judge, 
wbo was of the opinion that no criminal offence 
was made out. Before him Surendra Nath 
Chatterji expressed his willingness to deposit the 
shares of the other. decree.holders out of the 
amount of Rs. 9600 received by him, and in ac¬ 
cordance with this, the Subordinate Judge, on 
18th February 1946, directed him to make the 
deposit. It was only after this order was passed 
that the other decree holders, from time to time, 
appliod to the Subordinate Judge for directing 
deposit, of their shares. There was at no stage 
any acceptance by them of the alleged compro¬ 
mise. Under the decree, they were certainly 
entitled to share in the amount realised by 
Surendra Nath Chatterji. All that they asked for 
was their shares, but they did not give up their 
rights to proceed against the judgment-debtors 
for the balance. 

[ 4 ] Mr. Ragho Saran Lall next relies on the 
provisions of o. 3, R. 4 , Civil P. 0. He concedes 
that, as regards two of the original judgment- 
debtors (judgment-creditors?), namely, Jitendra 
Nath Chatterji and Brajendra Nath Chatterji, 
who were dead at the time of the filing of the 
satisfaction petition, it cannot be urged that they 
were represented by Mr. Neogi. He contends, 
however, that Mr. Neogi represented the brother 
Nripendra Nath Chatterji and to that extent it 
should be held that the compromise is binding. 
There are two difficulties in the way of this con¬ 
tention. Firstly, the vakalatnama under which 
Mr. Neogi derived his authority is not before us 
and no attempt has been made to show that his 
authority extended to the compounding of the 
case on behalf of his clients. Our attention has 
been drawn to Souvendra hath v. Tarubala 
Dasi, 34 O. W. N. 463 : (A. I. R. (17) 1930 P. C. 
158), as an authority that the power to compro¬ 
mise was within the general powers of Mr. Neogi 
as an Advocate. The observations of their Lord¬ 
ships to this effeot have regard to the powers of 
Advocates appearing without a vakalatnama. 
They made it clear that different considerations 
apply where the Advocate derives his authority 
under a vakalatnama ; in such a case, his powers 
depend upon the instrument which empowers 
him. Secondly, it appears from the petition of 
satisfaction itself that Mr. Neogi signed merely 


as filing the petition. There is nothing in his 
endorsement to indicate that he filed it in exer- 
ci36 of authority to compound on behalf of his 
clients. 

[5.1 The third point raised is that notices were 
not served on several judgment-debtors before 
reviving the execution case. In the circumstan¬ 
ces of this case, thi3 objection appears to be more 
or less of a technical nature. There is no doubt 
that, as regards the service of notice, there has 
been an irregularity. The petitions for revival 
were filed soon after the execution case was dis¬ 
missed on full satisfaction. Instead of issuing 
notices in the ordinary course, the Subordinate 
Judge directed that they be put up in the pre- 
sence of the parties, and the order-sheet shows 
that, from time to time the judgment-debtors or 
the lawyers of the judgment-debtors appeared 
in the case. The case was adjourned from date 
to date till February 1947 when it was finally 
disposed of. During all this time, there was nc 
objection on the part of any of the judgment- 
debtors that notices had not been served on them 
all, or that any of the judgment-debtors was 
unaware of the proceeding. In particular, as re-’ 
gards the appellants before us, there is no sug¬ 
gestion even now that they did not know of the 
proceedings, and that the order of the Subordi¬ 
nate Judge was passed behind their back. The 
objection is entirely rested on Orders Nos. 86, 87 
and 89 of the Subordinate Judge, which show 
that he directed the issue of notices to some of 
the judgment-debtors, who are residents of 
Banka Sub-division, but, as talbana was filed 
only in respect of some of them, notices did not 
issue upon them all. The last order, however, is 
to (be effect that notices need not issue on the 
remaining judgment-debtors because of a petition 
by the decree holder to the effect that notices 
were not necessary so far as those judgment- 
debtors were concerned. We have nothing be¬ 
fore us to show who those judgment-debtors were 
and whether they were necessary parties to this 
proceeding. In these circumstances, I do not think^ 
there is any reason for interfering with the order 1 
passed by the Subordinate Judge. 

[6] Finally, objection is taken to the form in 
which the order of the Subordinaee Judge has 
been passed. The Subordinate Judge directed 
that execution should proceed for twelve annas 
share out of the balance of the decretal dues 
after excluding Rs. 9,600 said to have been paid 
to the decree-holder Surendra Nath and further 
that it should issue for such amount of the other 
decree holders* share of that sum as was not 
deposited by Surendra Nath in Court. In other 
words, the Subordinate Judge directed that cre¬ 
dit should be given to the judgment-debtors 

for such portion of that amount of Rs. 9,600 as 
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Surendra Nath might deposit for payment to 
the other decree-holders and, for the balance, 
execution should issue against the judgment- 
debtors. The learned counsel objects that there 
is no finding of fraud againBt the judgment- 
debtors, and it is not equitable that they should 
be penalised for the fraud of one of the decree- 
holders. Accepting the contention that there was 
no fraud on the part of the judgment debtors, 
we have two innocent parties to decide between. 
On the one hand, the remaining decree holders 
are not blameworthy in any way. On the other 
hand, the judgment-debtors have entered into 
negotiations with one of the decree-holders, who 
had no authority to represent the other decree- 
holders, and with a lawyer who had represented 
the decree-holders in the original suit, but who 
admittedly did not do so in the execution pro¬ 
ceedings, the different sets of decreeholders 
having engaged other lawyers in the execution 
proceedings. In acting as they did, the judgment- 
debtors acted at their own risk and if there ia 
any loss, it must fall on them and not on the 
innocent decreeholders. The general impression 
that one gets from a persual of the order-sheet 
which shows that the hearing of this miscellan- 
ous matter extended over nearly two years in 
the course of which several attempts were made 
to induce Surendra Nath Chatterji to deposit 
the shares of the other decree-holders, is that the 
Subordinate Judge did all he could to save the 
judgment-debtors from suffering as a result of 
the mistake committed by them. I do not think 
the order finally passed by him is open to any 
objection. 

[7] On the above grounds, I consider that the 
appeal has no merit and must be dismissed with 
costs. 

Das J. — I agree. 

v.B B. Appeal dismissed. 


A. I. R (37) i960 Patna 255 [ G . N. 65.] 
Dab and Mahabir Prasad JJ. 

Anath Nath Bose — Appellant v. Manmatha 
Nath Basu and others — Respondents. 

A. F. O. D. No 477 of 1946, D/-13 12 1949, from 
decision of Addl. Sub J , Gaya, D/- 5 8-1946. 

Contract Act (1872), S. 69 _ Evidence Act (1872), 
S. 115 — Contribution — Suit tor— Plaintiff taking 
advantage of excess payment by defendant —Estop¬ 
pel. 

Certain mokarari and zamindari properties wore 
partitioned between A and B on tbo basis of gross 
income in proportion of 2 to 1. A wbo was entitled to 
two-third ebare was given a little more than two thirds 
of zamindari property and one-third mokarari pro¬ 
perty. B who was entit'ed to one-third share received 
a little mnre than two thirds of mokarari property and 
one-third of zamindari. Under a decree for mokarari 
rent, A claiming that he was liable to pay only one- 


third share of the rent paid the whole amount under 
protest and sued B for contribution alleging that B 
being in possession of two-thirds of mokarari pro¬ 
perty had agreed to pay rent to that extent. B denied 
the agreement which was not established. B raised the 
plea of estoppel on the ground that B though in posses¬ 
sion of only one-thiid share of zamindari property had 
paid reveoue and cess in respect of it in excess of his 
share of the liability without any objection or payment 
on the part of A: 

Held that, in the circumstances, A by bis conduct of 
allowing B to pay revenue and cess in respect cf 
zamindary properties in excess of the amount of such 
demands attributable to the assets of such properties in 
bis possession and having thus let B to act to his die 
advantage was esiopped from olaiming a refund of the 
amount paid by him by way of mukararl rent in 
excess of the amount attributable to the assets of tbc- 
mukarari property in His possession as it is an establi¬ 
shed principle that one who seeks equity must do 
equity. A had, therefore, no right to claim contribution 
either in law or equity. [Paras 14, 16] 

Annotation : ('46-Man.) Contract Act, S. 69, N. 14: 
(’46-Man.) Evidence Act, S. 115, N. 3 (c), 5. 

Lalnarain Sinha , B. P. Ratnar, Rajhishore Prasad 
and Bindcshwa'ii Prasad Sinha — 

for Appellant. 

B. C. De , 8. A 7 . Banerji and Amarnath Banerji — 

for Respondents. 

Mahabir Prasad J. — This appeal is by 
defendant 1 who is aggrieved by the decree 
passed against him for Rs. 5,760 besides interest 
by way of re-imbursement of the amount paid 
by the plaintiffs which, according to them was 
payable by the defendant. 

[ 2 ] The facts are these. The plaintiffs and 
defendant 1 are successors-in-interest of one Rai 
Pasbupati Nath Bose, since deceased, who had 
acquired permanent mukarari rights in villages 
mentioned in Sobs. A and B of the plaint. The 
total mukarari rent payable for the tenure is 
Re. 15,512-13 11 per year to the superior land¬ 
lord Out of Ibis amount, Rs. 12,462-12-0 is paid 
to the landlord and the balance i3 paid as 
revenue and cess to the Government, Late Rai 
Pasbupati Nath was possessed of considerable 
estate comprising bouse and other properties in 
Calcutta, and zamindary and mukarari proper¬ 
ties in Bihar. The tenure, the rent of whioh is in 
question, is a part of that estate. In the year 
1931 a suit for partition of the estate between 
the plaintiffs and tbe defendant was institut¬ 
ed on the Original Side of the Calcutta High 
Court. The suit was referred to arbitration of 
one R. 0. Deb, solicitor who happened to be a 
relation of the parties. During the pendency of 
the suit and the proceedings before the arbi- 
trator, a receiver w 7 as appoit ted who held posses- 
sion of tbe properties under partition. The 
arbitrator made three interim awards: (l) dated 
23rd February 1932; (2) dated 80th August 1933, 
dividing house and other properties in Calcutta; 
and (3) dated 8th April 1986, dividing the 
zamindary and mokarari properties in Bihar. 
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By the preliminary decree passed by the Cal- 
culfcta High Court, the plaintiffs were held 
entitled to two thirds and the defendant to one- 
third of the estate of Rai Pashupati Nath. The 
arbitrator was required to make the allotments 
accordingly. It appears that for purposes of 
partition, properties were valued by agreement 
between the parties which valuation was on the 
basis of gross income cf the properties in ques. 
tion as mentioned in a document dated 26th 
March 1934. marked as ex. 1 before a Commis¬ 
sioner. This is an agreement between the parties 
regarding partition scheme and contains a state, 
menfc of valuation ol all the mauzas forming 
the estate of late Rai Pashupati Nath in the 
district of Gaya. Exhibit 1 mentions separately 
the villages forming the zamindary and mukar- 
rari properties allotted to the plaintiffs and the 
defendants. Valuation of each village is noted 
against it. There is nothing in Ex. 1 to indicate 
as to Low' the outgoings in respect of these 
properties were to be made It appears that after 
the allotments were made by the arbitrator, the 
receiver, who was in possession of the estate, 
had three separate accounts opened. In one of 
them be dealt with the income from the pro¬ 
perties alloted to the plaintiffs, in the other with 
the the income allotted to the defendant, and in 
the third one with the funds collected a3 arrears 
of the period before the allotment by way of 
joint fund belonging to the parties. Out of this 
third account, he used to discharge the liabilities 
of the estate, and if this joint fund fell short of 
the requirements, he used to draw in proportion 
of two-thirds and one-third from the separate 
accounts kept for the properties allotted to the 
plaintiffs and the defendants. There is no diffe¬ 
rence between the parties in regard to the facts 
stated up to this stage. 

[3l On 2nd May 1938, the receiver was dis¬ 
charged and the parties got possession of the 
properties allotted to them. 

[4] The plaintiffs allege that at the time of 
partition, although the liability for payment of 
the mukarrari rent was not specifically distri¬ 
buted between the parties, it wa3 understood 
that the plaintiffs and the defendants would be 
responsible for the payment of the rent due to 
the proprietors in proportion of the assets of 
mukarrari tenure held by them in severalty. 

[6] It appears that the total gross income of 
the mukarrari properties as fixed by the arbi¬ 
trator by agreement between the parties is 
Rs. 35.211. Similary, the total gross income of the 
zamindary property is Rs. 1 56,648. Out of the 
gross income of mukarrari properties, as stated 
above the plaintiffs were allotted, to the amount 
of Rs. 12,327, and out of gross income of zamin- 
dary properties to the amount of Rs. 1,15,579 


making a total of Bs. 1,27,906, as representing 
their two-thirds share of the estate of Rai Pasha, 
pati Nath in Bihar. The defendant on the other 
hand, was allotted Rs. 22 894 out of the gross 
income of mukarrari properties and Rs. 41,069 
out of the gross income of zamindary properties 
making a total of Rs. 63,953 as against his one- 
third share of the estate. 

[6] The case of the defendant is, as alleged 
in para. 9 of the written statement, that the 
parties agreed to the partition of the joint zamin¬ 
dary and mukarrari properties, aooording to the 
valuation of different villages on the footing of 
the gross annual income in consideration of their 
mutually agreeing that the entire outgoings in 
respect of the zamindary and mukarrari pro¬ 
perties would after partition be met and dis¬ 
charged by the defendant to the extent of a 
one-third share and by the plaintiffs to the 
extent of the remaining two-thirds. According to 
the defendant, therefore, the annual total liabi¬ 
lity of the mukarrari property to the extent of 
Rs. 18,639 and the annual total liability of zamin¬ 
dary property to the extent of rs. 27,872 had 
to be added together making a total of Rs. 46,412 
and odd to be paid in proportion of two-thirds 
and one third shares by the plaintiffs and the 
defendant; in other words, although, according 
to the allotments made, the defendant was in 
possession of two. thirds of the mukarrari pro- 
perties, and the plaintiffs were in possession of 
the mukarrari properties only to the extent of 
one-third, and the plaintiffs, on the other hand, 
were in possession of more than two-thirds of the 
zamindary property and the defendant was in 
possession of less than one-third of that property, 
the liability for the payment of outstandings in 
respect of the two kinds of properties were to be 
in proportion of their shares of two-thirds and 
one-third of the estate. Two-third liability of the 
mukarrari property to be paid by the plaintiffs as 
alleged by the defendant was Rs. 12,359-12-8, and 
that in respect of the zamindary property pay¬ 
able by him was rs. 18,581-9-4, making a total of 
Rs. 30,941-6 0. The liability of the mukarrari pro¬ 
perty payable by the defendant was Rs 6,179-14-4 
being the one-third of the total liability ol the 
mukarrari property and Rs. 9,290-12 5 in respect 
of his one-third share of the zamindary pro- 
perty, making a total of Rs. 15,741-10-9, although 
defendant 1 was allotted les3 than one-third of 
the zamindary property, the balance being made 
up by allotment to him of the mukarrari pro¬ 
perty in excess of his one.third share. 

[7] It appears that even after the parties ha 
taken possession of the properties allotted o 
them, the entire outgoings of the estate were 
treated as one unit out of which one-third wa 
paid by the defendant and two-thirds by tne 
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plaintiff irrespective of the possession of the pro. 
perties in zamindary and mukarrari properties. 
The system under which the receiver, while in 
possession of the estate, used to make payments 
of the outstandings in proportion to the respec- 
1 five shares of the parties was continued. 

[8] According to the plaintiff, as already state- 
ad, the understanding arrived at between the 
parties was that the plaintiffs and the defendant 
would be responsible for the payment of the 
mukarrari liabilities due to the landlords in 
proportion of the estates of mukarrari tenure 
held by them in severalty; in other words, the 
defendant being in possession of the mukarrari 
properties to the extent of two-thirds were liable 
to pay Bs. 12,359-12.8. As the defendant default¬ 
ed in payment of the mukarrari rent in accor- 
dance with this understanding, in execution of a 
decree passed in Rent Suit No. 3 of 1940 against 
the plaintiffs and the defendant, the entire 
mukarrari tenure was put up to sale for a sum 
of Rs. 13,000 odd, and, although the plaintiffs, 
as alleged by them, were prepared to pay their 
3hare of the liability which, according to them, 
was one-third, the defendant did not come for¬ 
ward to pay his own share of two-thirds and 
attempted to take possession of the tenure under 
S. 171, Bihar Tenancy Act. The plaintiffs, a 3 
alleged by them paid to the Court in satisfaction 
of this joint decree against them and fcho defen¬ 
dant, under protest to the extent of rs. 10.382-4-9 
which was in excoss of their share of the liabi¬ 
lity. The amount paid by them in excess was 
Rs. 5,130-9-9 which, according to them, was legal 
and justly payable by the defendant. On these 
allegations, the present suit was instituted for 
recovery of Rs. 5,130-4-9 by way of contribution. 

[9] The defence to the action is that there was 
no understanding, as alleged by the plaintiffs, 
for payment of the outstandings in respect of the 
mukarrari properties in proportion of the mukar- 
ran tenure held by them in severalty. To the 
contrary, the basis of allotting the zamindary and 
mukarrari properties on valuation made with 
reference to gross annual inoorne of these pro¬ 
perties was adopted in view cf the agreement 
which was arrived at between the parties, namely, 
that tho entire outgoings in respect of the zamin¬ 
dary and mukarrari properties, would be met by 
the parties to the extent of one-third by the 
defendant and to the extent of two-thirda by tho 
plaintiffs treating the entire outstandings of tho 
estate as one unit. In accordance with this agree¬ 
ment, tho defendant alleges that he had paid his 
Ifuota of one third of the rent of the mukarrari 
tenure, and tho amount paid by the plaintiff in 
satisfaction of the joint decree in Rent Suit No. 3 
of 1940 was their own quota of the total mukar¬ 
rari, rent, justly and legally payable by them and 
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that the amount of Rs. 5136 9-9 was not paid by 
the plaintiffs in excess of their share of the 
liability. 

[10] The most important issue, which fell to 
be decided, was: 

“Was there any agreement between the plaintiffs 
and defendant 1 that the entire outgoings of both tho 
zamindari and rnokarrari properties should be discharged 
by the plaintiffs and defendant 1 in proportion to 2/3rd 
and 1 /3rd respectively as alleged in para. 9 of tho 
written statement or was there any understanding aa 
mentioned in para 4 of the plaint?” 

[11] The learned Additional Subordinate Judge 
negatived the agreement pleaded by the defen¬ 
dant as also the understanding relied upon by 
the plaintiffs. He held as follows; 

“Having regard to all the evidence and circumstances 
discussed above, I hold that there was no agreement or 
understanding between tbe plaintiffs and defendant l 
for payment of tbe entire outgoings including rnokarrari 
rent of tbe rnokarrari properties in proportion to 2/3rd 
and 1 /3rd respectively as stated by defendant 1 in 
para. 9 of the written statement. I further hold that 
there was also no specific understanding between tho 
parties as stated by the plaintiffs in para 4.” 

He, however, decreed the plaintiffs’ suit because 
he held that in the absence of any agreement 
or understanding in this behalf, the plaintiffs 
under tho law' and equity were responsible for 
payment of the mukarrari dues in proportion of 
the assets of the mukarrari tenure hold by them 
in severalty, and that they had, therefore, paid 
the amount claimed by them in excess of the 
amount of the mukarrari rent for which they 
were liable. 

[12] It is contended on bohalf of the appellant 
by Mr. Lalnarain Sinha that the learned Addi¬ 
tional Subordinate Judge erred in not taking 
into account all the circumstances in the case, and 
in holding that under tho law' and equity the 
plaintiffs were entitled to recover this amount 
from the defendant. He referred to the evidence 
of witness No. 2 for the plaintiffs, Kshitish Chan¬ 
dra Bflgchi, w’ho i3 the agent for the plaintiffs, 
and who attended the proceedings of the parti¬ 
tion before tho arbitrator on behalf of the plain¬ 
tiffs. Mr! Lalnarain Sinha submits that on his 
evidence it is established that tho plaintiffs have 
been paying revenue and ce33 of the zamindary 
properties only to the extent of two-thirds 
although they are in fact in possession of more 
than two-thirds of tho zamindary properties. 
Even during the period for which the mukarrari 
rent w ? as realised by execution of the docree in 
Rent Suit No. 3 of 1940, the plaintiffs had paid 
only two-thirds of the total revenue and cess 
payable for the zamindary properties although 
they were in possession of moro than two-thirds 
of such properties. He submits that irrespective 
of the faot whether the agreement pleaded by 
the defendant is proved or not, the plaintiffs are 
not entitled to claim refund of the amount 
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alleged to have been paid by them in excess of 
their share of the liability of the mukarrari tenure 
on the basis of the extent of possession of the 
assets of the mukarrari properties unless they 
make a refund of the amount paid by the defen¬ 
dant by way of revenue and ces3 in respect of 
the zamindary property in excess of their share 
of the liabilities calculated on the basis of their 
possession of the assets of the zamindary pro¬ 
perty. The plaintiffs having taken advantage of 
the payments made by the defendant in respect 
of the zamindary property and having allowed 
them to make that payment on the footing that 
the plaintiffs would make payment of the 
mukarrari rent in accordance with their share of 
the total liability of the estate considered as one 
unit, are estopped from alleging and proving 
that the plaintiffs and the defendant either by 
reason of any agreement or under the law or 
equity are responsible for the payments of the 
mukarrari dues in proportion of the assets of the 
mukarrari tenure held by them. The contention 
merits serious consideration. 

[13] It appears that the defendant has brought 
a suit in the Calcutta High Court against the 
plaintiffs claiming a declaration that the plain- 
tiffs and the defendant are under an obligation 
to pay and discharge the entire outgoings of the 
zamindary and mukarrari properties partitioned 
between the parties under the award of the arbi¬ 
trator in the proportion of one-third and two- 
thirds respectively, and, for a decree for 
Bs. 12,258-3-0. This suit was instituted on 30th 
February 1945, after institution of the suit out of 
which the appeal arises, on 3rd July 1944. The 
suit in the Calcutta High Court is still pending. 
The issue whether there was an agreement of 
the kind pleaded by the defendant or the under¬ 
standing relied upon by the plaintiffs in respect 
of the liabilities regarding outstandings of the 
estate will have to be decided in that suit. It 
seems that the present case can be disposed of 
on a shorter ground of estoppel without deciding 
finally this issue between the parties. This issue 
may be left to be decided in the suit pending 
before the Calcutta High Court in a larger con¬ 
text, when all the materials relevant to the 
decision of this issue will be before the Court. 

[14] Reverting to the ground of estoppel urged 
on behalf of the appellant. It is common ground 
that the share of the plaintiffs in the whole estate 
is two-thirds and that of the defendant is one- 
third as also that the allotments made by the 
arbitrator proceeded on the basis of an agreed 
valuation of these properties with reference to 
their gross income, and, that as a result of this 
allotment, the plaintiffs are in possession of the 
zamindari properties in excess of their two- 
thirds share and the defendant is in possession 
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of the mukarrari properties in excess of his one- 
third share. It'is also common ground that the 
liabilities in respect of these two kinds of pro¬ 
perties—mukarrari and zamindary—used to be 
paid by the parties in proportion of two-thirds 
ana one third on the basis of the total outstand¬ 
ings being one unit up to the date of the suit. 
It is clear that it was only in respect of the 
payment of the decree in Rent Suit No. 3 of 1940 
that the dispute in regard to the payment of the 
mukarrari liabilities on that basis arose between 
the parties. It is also not denied by the plain¬ 
tiffs that they have not been paying revenue 
and cess of the zamindary properties in pro¬ 
portion of the assets of these properties in their 
possession, that is to say, they have been pay¬ 
ing in proportion of two-thirds and one-third 
of the total liabilities. [After quoting from the 
deposition of p. w. 2 Kshitisb, His Lordship 
proceeded: ] The conclusion seems irresisti¬ 
ble that, in the circumstances, the plaintiffs by, 
their conduct of allowing the defendant to payj 
revenue and cess in respect of zamindary pro¬ 
perties in excess of the amount of such demands-. 
attributable to the assets of such properties in 
his possession and having thus let the defendant 
to act to his disadvantage are estopped from 
claiming a refund of the amount paid by them 
by way of mukarrari rent in excess of the; 
amount attributable to the assets of the mukar¬ 
rari property in their possession. The plaintiffs 
are, therefore, not entitled to recover in any! 
event the amount claimed by them in the suit.' 

[15] The situation would have been entirely 
different if the plaintiffs had* intimated to the 
defendant that he was not to pay the liabilities 
in respect of the zamindary property in excess- 
of the amount attributable to the assets in his 
possession, and that they would not pay in res¬ 
pect of the outstandings of the mukarrari pro- 
perty any amount in excess of that attributable 
to the assets in their possession. The defendant 
in that event could not escape the responsibility 
of meeting the liability in respect of the mukar¬ 
rari property proportionate to the assets in bis 
possession unless he proved the agreement 
pleaded by him in his defence. While, therefore, 
it may be possible to hold the defendant liable 
in future for the portion of the outstandings 
referable to the assets of the mukarrari in his 
possession, if the agreement pleaded by him an 
repudiated by the plaintiffs is not established, 
the plaintiffs, in the circumstances of the pre¬ 
sent case, cannot claim contribution in respec 
of the amount paid by them as mukarrari re 

and involved in the suit. 

[16] Mr. B. C. De for the respondents pressed 

the claim for contribution on the ground o 
equity. It is no doubt true that the right ana 
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duty of contribution is founded on doctrines of 
equity. In the present case, however, it is not 
possible to work out the equities between the 
parties in respect of the liability for the pay¬ 
ment of the outstandings, unless the scheme of 
partition of the whole estate, based as it was on 
the most unusual method of valuing the proper¬ 
ties to bo partitioned on their gross income, is 
examined. It is likely that on such examination 
the agreement between the parties to value the 
properties on the basis of their gros3 income may 
be found to include, by necessary implication, 
the agreement in respect of the outstandings as 
pleaded by the defendant. On the other hand, 
such examination may reveal circumstances com¬ 
pletely negativing such an agreement and justi¬ 
fying the understanding pleaded by the plaintiffs 
or affording grounds for application of the 
equitable doctrine of the person in possession of 
a property being liable for payment of its out- 
standings. The learned Additional Subordinate 
Judge erred in applying this principle and de¬ 
creeing the suit for contribution on the ba?i3 of 
the defendant being responsible for the payment 
of duos of tho mokarrari property in proportion 
of the assets held by him without examining the 
scheme of partition under which the plaintiffs 
and the defendant came to hold in severalty 
mukarrari and zamindary properties in varia¬ 
tion of their shares of two-thirds and one-third. 
What is more, he seems to have missed that the 
plaintiffs not having adhered to this proportion 
so far as the payments in respect of zamindary 
properties were concerned, were not entitled to 
press this principle to their advantage in res¬ 
pect of the outstandings of the mokarrari pro. 
perties. It is an established principle that one 
who seeks equity must do equity. It is clear 
that the plaintiffs in the present case having 
failed to prove the understanding pleaded by 
them have no right to claim contribution from 
the defendant either in law or in equity. 

[17] In view of these considerations without 
deciding whether tho agreement pleaded by the 
defendant or tho understanding pleaded by tho 
plaintiffs has been established, it is held that the 
plaintiffs have failed to make good their claim 
in respect of tho amount covered by the suB, 

[ 18 ] The appeal is accordingly allowed, and 
tho suit of the plaintiffs is dismissed. In the 
circumstances, there will be no order as to costs. 
The parties must bear their own costs through¬ 
out. 

Das J— I agree. 

Appeal allowed. 
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Sunirmal Dutta — Petitioner v. Province 
of Bihar — Opposite Party. 

Criminal Misc. No. 885 of 1919, D/- 24th January 
1950. 

(a) Public Safety—Bihar Maintenance of Public 
Order (No. 2) Ordinance (IV [4] or 1949), S. 4 — 

Failure to submit report by Advisory Council _ 

Bihar Maintenance of Publice Order Act (III [3' of 
1950), S. 26. 

Where there was a proper reference to the Advisory 
Council on 24th September 1949 but no further informa¬ 
tion was called for by th9 Council and no report was 
submitted by the Advisory Council to the Provincial 
Government at all there are no proceedings pending 
which could be saved and continued under S. 26, Bihar 
Maintennnceof Public Order Act (III [:)] of 1950). There 
being a failure to comply with tho mandatory provi¬ 
sions of sub*ss.(4) and (5) of S. 4 of tho Ordinance tho 
detention of the detenu is illegal. [Paraa 19 and 20 | 

(b) Public Safety—Bihar Maintenance of Public 

Order (No. 2) Ordinance (TV [4] of 1949). S. 4 (1) 
proviso — Proviso is valid. [Para 3] 

(c) Public Safety — Bihar Maintenance of Public 
Order Act (III [3] of 1950), Ss. 5, 26 — Reference 
to Advisory Council constituted under Bihar Main¬ 
tenance of Public Order (No. 2) Ordinance of 1949 . 

If a member of tho Advisory Council constituted 
under the Ordinance of 1949 was not qualified to bo 
a member under the Act, tho Advisory Council on the 
operation of the Act, ipso facto stood dissolved; never¬ 
theless the reference made to the then existing Council 
under the law as it was and tho steps taken by the 
Advisory Council would be deemed to have been made 
under the Act. [Para 21] 

73. C. Ghosh and D. K. Sinha — for Petitioner. 

Government-Advocate — for Opposite Party. 

Sarjoo Prasad J. — This application under 
s. 491, Criminal P. C. relates to an order of 
detention passed against the applicant by the 
province of Bihar purporting to be under 8. 2(i) 
(a), Bihar Maintenance of Public Order (no. 2) 
Ordinance, 1949, (For the sake of brevity, we 
shall hereafter call this Ordinance as tho Ordin¬ 
ance of 1949). The order of detention in this 
case was passed on 2nd July 1949, and a copy 
of the order was served on the applicant on 5fch 
July 1949, on 25th July 1919 a copy of the 
grounds on which the detention order was made 
which purports to be dated 22nd July 1949 , wag 
served on the applicant. It is not quite clear 
from the records as to when a representation was 
made by the applicant against the order in ques¬ 
tion; but we are informed that such a represents 
tion was made and the matter was referred to tho 
advisory Council constituted under sub-s. ( 3 ) of 
8. 4 of the Ordinance of 1919 on 24 th September 
1949, and the records were received by the Chair¬ 
man of tho said Advisory Council on 26th Septem¬ 
ber 1919. Thus far the facta are admitted. At one 
stage it w 7 as suggested by the learned Government* 
Advocate appearing for tho Crown that the 
Advisory Council had called for further informa- 
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tion from the Provincial Government in connec- 
tion with the representation made by the detenu. 
We, therefore, directed that an affidavit should 
he filed on behalf of the Crown giving full 
particulars and the date on which the materials 
were called for, and the date on which the 
materials and further information were received 
by the Advisory Council. We accordingly ad- 
journed the hearing of this application to enable 
the learned Government Advocate to file the 
affidavit required. The learned Government 
Advocate, however, finally submitted that be was 
unable to file any such affidavit. The result is 
that we have assumed for the purposes of this 
case in the absence of any definite information 
on the point, that the Advisory Council after 
tho reference had been made to it did not call 
for any further information from the Provincial 
Government or receive any such further mate¬ 
rials or information from the Provincial Govern- 
meat, and the case will now have to be decided 
•jpon the facts a3 we have stated above. 

[2] Mr. Ghosh appearing for the petitioner in 
go far as I have been able to understand his 
argument, has raised two points in support of 
his claim that the detention of the petitioner is 
illegal. He says firstly ; (l) that the grounds for 
detention are vague and indefinite, and (2) that 
there being no compliance with the mandatory 
provisions of the Bihar Act in of 1950 (The 
Bihar Maintenance of Public Order Act, 1949) 

hereinafter called the Act of 1950. 

[3] It would be convenient to deal with his 
arguments seriatim. I propose, therefore, to take 
up his first argument based upon the vagueness 
or insufficiency of the grounds of detention com¬ 
municated to the petitioner. \\ e have had the 
advantage of examining the grounds, and we 
are not satisfied that there is any substance in 
the complaint of the petitioner. We consider 
that the grounds stated are specific and definite. 
It is true that they do not disclose the source 
from which informations are derived, but, in my 
opinion, it is not obligatory on the Provincial 
Government to disclose the source of their in¬ 
formation. It was open to the petitioner, if he 
felt any difficulty in making his representation 
on account of any supposed vagueness to ask for 
further particulars. It is not suggested that the 
petitioner in this case ever did ask for 3 uch 
particulars and was refused. That being so, 
there is evidently no merit in this objection. 
Even if there had been any insufficiency or 
vagueness in view of the proviso to sub-S. (l) of 
B. 4 of the Ordinance of 1949, it i3 not open to us to 
hold that the order of detention is illegal, unlaw¬ 
ful or improper on this account The proviso has 
since been held by their .Lordships of the Federal 
Court to be valid (See Lakshmi Narain Das v. 


The Province of Bihar , the decision being, of 28th 
November 1949 : (A. I. R. (37) 1950 F. 0, 59.) 
The matter was again examined by a Division 
Bench of this Court in Tabarak Khan v. Pro- 
vince of Bihar t cri. Misc. no. 784 of 1949, 
decided on 23rd December 1949, (A. i. R. (37) 
1950 Pat. 228) where again it wa3 held that the 
proviso was valid. In any case ths clarity or 
inadequacy of the grounds is largely a matter for 
consideration by the Advisory Council and the 
Ordinance itself provides a machinery to scruti. 
nise the basis of the grounds of detention. There 
is no doubt that if that machinery of the Advi¬ 
sory Council functions properly, many of 
the grievances which are ventilated in Court will 
find their adequate consideration at the hands 
of the Advisory Council. I, therefore, see no 
substance in the contention urged on behalf of 
the petitioner. If the grounds of detention are 
correct, and we have no reason to think other¬ 
wise, they disolose that the conduct of the peti¬ 
tioner constitutes a menace to the State and is 
prejudicial to public safety. The Provincial 
Government may have, therefore, ample justifi¬ 
cation for his detention. As, however, we have 
decided to set the petitioner at liberty for rea¬ 
sons given here below due to unfortunate non- 
compliance by the authorities with the mandatory 
provisions of the law as it then stood or as it 
stands at present, we hope that the petitioner 
will utilise hi 3 liberty for the benefit of and in 
service of the State and prove himself a worthy 
and responsible citizen of his country. 

[4] The consideration of the second point 
urged on behalf of the petitioner has presented 
no small difficulty in so far as it involves inter¬ 
pretation of S. 26 of Act III [3] of 1950. In order to 
appreciate the point involved and before turn¬ 
ing to the provisions of the Act of 1950, it would 
be useful to refer in this connection to some of 
the relevant provisions of the Ordinance of 1949. 

[5] Section 2 (l) (a) of the Ordinance in ques¬ 
tion provides that the Provincial Government 
with a view to preventing a person, 

“from acting in any manner prejudicial to the Dub no 
safety and the maintenance of Public Order may make 
an order directing that he be detained. 

[6] Section 4 (l) of the Ordinance provides, in- 
ter alia that where an order in respect. of any 
person under cl. (a) of sub-s. (l) of S. 2, is ma 0i 
the authority making the order should, *9 soon 

as may be after the order is made, communicate 

to the person affected thereby” the - t 

‘ grounds on which the order has been F 18 . £„ 0 f 

him and such other particulars as are in the °£ 1Q i{ h0 
such authority sufficient to enable him ffiraake, 
wishes, a representation against the order 

which representation may be made by’the per¬ 
son concerned tvithin fifteen days of e r 
of such communication. There is a pr 
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the said 3 ub-s. (l) of S. 4 "which states that nei¬ 
ther the order nor the detention of the said per¬ 
son thereunder will be invalid or unlawful or 
improper on the ground of any defect, vagueness 
or insufficiency of the communication made to 
such person under this section. I had occasion 
to refer to the proviso in considering the first 
point urged for the petitioner. In sub-s. (2) of 
S. 4 of the Ordinance, it is further provided that 
after the receipt of the representation, or in case 
no representation is received after the expiry ol 
the period fixed therefor, the Provincial Govern, 
ment shall within three months oi the order, 
place before the Advisory Council constituted 
under sub-9. (3), the grounds on which the order 
has been made and the representation, if any, 
made by the person concerned together with any 
other relevant material which the Provincial 
Government may consider necessary. Sub-seotion 
1 4 ) of 8. 4 then provides that, the 

“Advisory Council shall, after considering the mate¬ 
rials placed before it and if necessary after calling 
for such further information from the Provincial 
Government or from the person concerned, as it may 
deem necessary, submit, within 'three weeks of its 
receiving the materials, and further information, a 
report to the Provincial Government.” 

Then under sub-s. (5) of 8. 4 of the Ordinance 
the Provincial Government after considering the 
report of the Advisory Council, may confirm, 
modify or cancel the order made under c-1. (a) 
of eub-s (l) of S. 2. 

[7] Now, after this order contemplated by 
sub-s. (5) of 8. 4 has been made, s. 3 (l) of the 
said Ordinance provides that an order made 
under cl. (a) of sub-s. (l) of S. 2 shall be in force 
for a period not exceeding six months from the 
date on which it is confirmed or modified under 
eub-s. (5) of S. 4 though it would be open to the 
Provincial Government at any time within the 
expiry of that period to revoke the order in 
question. 

[8] It is quite clear, therefore, that in this 
particular case although the proceedings in res- 
peefc of this detenu had reached up to the stage 
o! making a reference to the Advisory Council 
as contemplated by sub-s. (2) of S. 4, the 
Advisory Council has neither called for further 
information nor submitted its report B3 con¬ 
templated by sub s. U) of s. 4 the Ordinance; 
and, therefore, no final order has been or could 
be passed by the Provincial Government which 
under s. 3 of the Ordinance could take effect 
for a period not exceeding six months from the 
date on which it is made as provided by sub s. 
(6) of S. 4 of the said Ordinance. 

[9] This Ordinance was subsequently replac¬ 
ed by an Act of the Provincial Legislature which 
is the Bihar Maintenance of Public Order Act, 
1949 (Bihar Act in [3] of I960) most of the relevant 


provisions of this Act are identically the same 
as the provisions of the Ordinance of 1949. 

[10] Section 2 of the Act is exactly in the 
same terms as S. 2 of the Ordinance. In other 
words, this Act also authorises the Provincial 
Government, if satisfied with respect to any 
particular person that with a view 7 to preventing 
him from acting in any manner prejudicial to 
the public safety and the maintenance of the 
public order, it is necessary to detain him in 
custody, to direct such detention. Section 4 of 
the Act is in the samG terms as S. 3 of the Ordi¬ 
nance; while S. 5 of the Act contains similar pro¬ 
visions as S. 4 of the Ordinance with this differ 
ence that the various provisions as to the period 
during which the grounds are to be communicat¬ 
ed or the representation is to be made, or the 
matter is Lo be referred to the advisory Council 
and the report is to be submitted by the Council 
have been altered. It is necessary to mention 
this difference as to the various periods separately, 
because Mr. Ghosb sought to rest his argument 
on that basis. 

[It] Section 5 of the Act provides inter alia 
that the authority making the order under cl. (a; 
of sub-s. (l) of 8. 2 shall communicate to the 
person affected by the order the grounds on 
which the order has been made against him 
within fifteen days of the date on which the order 
is served on him. It would appear that in the 
Oidinance of 1949 there was no such period given, 
and the only provision was that the grounds bad 
to be communic.atod as soon as may be after the 
order is made. Again, under the Act of 1950 after 
communication of the grounds the detenu has 
been allov/ed to make a representation within 
ten days of the receipt of such communication; 
whereas in the Ordinance of 1949, the period 
allowed for making such a representation was 
fifteen days from the receipt of the communica¬ 
tion of the grounds. Then again sub-s. (2) ci 
S. 5 of the Act of 1950 provides inter alia that 
after the receipt of the representation by the 
detenu, the Provincial Government shall within 
six weeks of the service of the order on the person 
in respect of whom it is made, place before the 
Advisory Council constituted under sub-s. (3), 
the grounds on which the order has been made 
and the representation made by the person con¬ 
cerned together with any other relevant material, 
which the Provincial Government may consider 
necessary. This period we shall notice was three 
months under the Ordinance of 1949. Under sub- 
s. ( 4 ) of s. 5 of the Act of 1950 the Advisory 
Council shall after considering the materials, 
placed before it and if necessary, after calling 
for such further information from the Provincial 
Government or from the person concerned, sub¬ 
mit a report to the Provincial Government 
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within twelve weeks of the date of the service of 
the order on the person in respect of whom it is 
made. The period for submission of a report by 
the Advisory Council under the Ordinance of 
1949 was very much different. It provides for 
submission of a report, as w r e have seen above, 
within three weeks of its receiving the materials 
or further information from the Provincial 
Government. 

[12] These above alterations as to the various 
time factor are material and significant. The 
fixation of the period under the Act of 1950 for 
submission of a report by the Advisory Council 
within twelve weeks of the date of the service 
of the order on the person affected is distinctly 
an improvement upon the provisions of the 
Ordinance where there w T as no time fixed within 
which the Advisory Council could either call for 
information or the Provincial Government could 
be compelled to submit such information or 
materials. No argument ha3, however, been 
addressed to U3 as to the effect of such a vague 
provision upon the validity or invalidity of the 
Ordinance of 1919. We, therefore, as at present 
advised have to confine ourselves to the bearing 
of these provisions on the submissions made at 
the Bar. 

[13] I have already pointed out that the 
Ordinance has since been repealed by the Act of 
of 1950 which came into operation on 4th January 
1950 a 3 published in th9 Bihar Gazette, Extra¬ 
ordinary of that date. The date 4th January 1950 
on which the Act of 1950 came into force is very 
material. The repealing provision in the Act is 
3.26 which provides in subs, (l) that “The 
Bihar Maintenance of Public Order (No. 2) 
Ordinance 1919, is hereby repealed.” In sub s. (2) 
at the same time it adds a saying clause and 
says : 

“All proceedings commenced, officers appointed or 
.•authorised, rules and orders made, sentences passed or 
aots ordered or done, in exercise of any jurisdiction or 
power conferred by or under tho provisions of the said 
Ordinance shall be continued and be deemed to have 
been respectively commenced, appointed or authorised, 
made passed, ordered or done under this Act and any 
enactment or document referring to any of the said 
provisions shall be construed to rofer to this Act or to 
the corressponding provision thereof. 

[14] It is the interpretation of this section of 
the Act which has caused some difficulty. We 
have seen from the above that S. 26 of the Act of 
1950 does not contain only a repealing clause bub 
also a saving clause. 

[15] Mr. Gho3h on behalf of the applican t 
contends that the detention of the applicant i9 
illegal inasmuch as it did not comply with the 
mandatory provisions of Act Hi [3] of 1950. He 
says that the effect of sub-s. (2) of S. 26 of the Act is 
that the order passed under the Ordinance of 1949, 


would be deemed to have been passed under 
this Act of 1950, and inasmuch as there was no 
compliance with the mandatory provisions of 
s. 5 of this Act of 1950 in regard to the com- 
munication of the grounds or the reference to 
the Advisory Council within the period allowed 
by the Act the order of detention cannot be sus¬ 
tained. If this argument of Mr. GhoBh is 
accepted it w T ould lead to most anomalous conse¬ 
quences. I have already shown above that the 
various periods for steps to be taken under the 
Ordinance of 1949 and the Act of 1950 differ. 
Mr. Ghosh contends that in view of 8. 26 of the 
Act of 1950 in effect the periods given in the Act 
of 1950 should be substituted for the periods 
given in the Ordinance of 1949, and then it should 
be examined from that point of view whether 
there has been compliance with the law by the 
authorities concerned. I do not understand how 
this argument can be justified on any principle, 
unless Mr. Ghosh thinks that the Act of 1950 is 
in the nature of the declaratory statute and 
therefore, retrospective, which on the plain terms 
of S. 26 it is not. His argument, if pressed to its 
logical sequence, would come to this that even 
if the provisions of the Ordinance of 1949 may 
have been duly complied with before Act ill [3] of 
1950 came into force and the detention may have 
been consequently legal, yet when this Act HI [3] 
of 1950 came in operation the detention would be 
rendered illegal because, according to him, steps 
were not taken in compliance with the provisions 
of this Act. It is obvious that the law as it then 
stood under the Ordinance provided for different 
time factors, and these changes in regard to time 
factors were introduced only when Act ill [3] of 
1950 came into operation. It would be, therefore, 
impossible to hold that the detention would be 
illegal because steps were not taken and, as I 
have said could not be taken for obvious reasons 
in accordance with Act III [3] of 1950. 

[16] The question then is as to what is the 
real effect of S. 26 of Act III [3] of 1950 which is 
both a repealing section as well as a saving pro¬ 
vision in regard to the prosecution commenced, 
orders made or acts done under the Ordinance 
which has since been repealed. It has been con¬ 
tended by the learned Government Advocate for 
the Crown that the effect of S. 26 is that the 
order of detention passed under the Ordinance 
of 1949 would be deemed to have been P^ea 
under the Act of 1950 as from the date on whicb 
the Act came into foroe, in other words,^ from 
4 th January 1950. Thi3 contention, in my 
opinion, is equally too wide to merit acceptance. 
The effect of this argument would be that accor¬ 
ding to the learned Government Advocate toe 
order of detention would be deemed to have been 
passed on 4th January 1950. Tnis argument m- 
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volves various difficulties. One obvious difficulty 
is that if this argument is accepted a final order 
passed under the Ordinance, as contemplated by 
aub-s. (l) of S. 3 of the Ordinance whioh may be 
about to expire at or about the period when this 
Act came into force will get ipso facto a further 
extention of about six months from 4th January 
1950 and w T e will have to assume by some sort of 
legal fiction that on 4th January i960, the date 
on which this Act came into operation not only 
that the original order detaining the detenu had 
been passed on that date but also the subsequent 
order as confirmed or modified by the Provin¬ 
cial Government was passed simultaneously on 
the same date. It is, therefore, impossible for us 
to accept either of the two contentions advanced 
by the applicant or on behalf of the Crown. 

[17] I have said already that S. 26 of Act III 
[3] of 1950 is both repealing section as well as a 
saving section in respect of the previous legisla¬ 
tion, i. e., the Ordinance of 1949. It has to be 
observed that- s. 26 of the Act appears to have 
been copied word for word from s. 21 of the 
Ordinance ignoring the fact that in S. 5 of the Act 
which corresponds to S. 4 of the Ordinance vari¬ 
ous changes had been introduced in regard to 
the time factors, and, therefore, those changes 
were obviously inconsistent with tho provisions 
of the repealed Ordinance. At page 295 of Crai- 
8es on Statute Law, 4th Edition it 13 stated : 

“Tho effect of a repeal without any express savings 
is thus stated by Tindal C. J. in Kay v. Goodwin t 
1830-6 Bing. 576 : (8 L J C P 212) where lio says, I 
take the effeot of repealing a Btatute to be to obliterate 
it as completely from the records of the Parliament as 
if it had never been passed; and it must be considered 
as a law that never existed except for the purpose 
of those aotions which were commenced, prosecuted, 
and concluded whilst it was an existing law". 

Again at page 298, tho passage occurs: 

“Where an Act confirming jurisdiction is repealed 
by a later Act containing a saving clause to the effect 
that tho repeal shall not affect any jurisdiction created 
by the repealed Act, that jurisdiction, in the absence of 
inconsistency between the two Acta, should be treated 
as continuing not withstanding the repeal. The rule 
is thus stated by Collins M. R. in Rc. U (1906) 1 Ch. 
730: (75 L. J. Ch. 421), which turned on the question 
whether S. 5, Trustee Act, 1850, which applied to pro¬ 
perty held by a criminal lunatic, was wholly repealed 
by S. 342, Lunacy Act, 1890, which does not deal 
directly with criminal lunatics. Fie said ‘‘There were 
one or two other cases cited whioh have an important 
application to tho present ease, that is to say, ca 3 e 3 
where you find in an Act a repealing clauso followed by 
a saviDg clause. There you have to see how far the 
two enactments can co-exist.” 

[ 18 ] It w'ould thus appear that the repealing 
as well as the saving provisions in S. 26 have 
to be read in such a manner as not to create 
any incompatibility and to give effect to the 
intentions of the Act and not so as to defeat its 
purpose. Bearing in mind that principle, it 
seems to us that whatever proceedings may 
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have been commenced and orders made and 
Acts done under the Ordinance shall bs conti¬ 
nued or deemed to have been passed or done 
under this Act. Therefore, if a final order within 
the meaning of sub-s. (5) of S. 4 of the Ordin¬ 
ance has . been already passed that order will 
take effect as provided under s. 3 of the Ordi¬ 
nance. If no such final orders have been passed, 
but only proceedings have been commenced 
or Acts done and in so far a3 they have 
been properly done under the Ordinance, they 
shall be continued or deemed to have been done 
under tho Act. We find in this particular case 
that reference had been properly made to the 
advisory Council on 24th September 1949. 
If after such a reference the proceedings had 
been duly pending before the Advisory Council 
or in other words, the Advisory Council had 
called for further information from the Provin¬ 
cial Government, and if the Provincial Govern¬ 
ment had submitted the materials or were 
contemplating to do so then when Act ill [3] of 
1950 came into operation i. e. on 4th January 
1950, the proceedings would have been validly 
continued. 

[19] It is again necessary to recapitulate the 
procedure laid down under the Ordinance after 
reference to tho Advisory Council. The first is 
that the Advisory Council, if nocessary, may call 
for further information from the Provincial 
Government or from the person concerned. The 
second stago is that the Provincial Government, 
if called to supply any further information, may 
do so, but there is no time limit given in the 
Ordinance for this purpose. Thirdly, where the 
Provincial Government or tho party concerned 
has furnished the information required where 
further information is required, then from re¬ 
ceipt of such further information or where no 
such information has been required, from the 
receipt of the materials originally, the Advisory 
Council shall within three months submit its 
report. Then the last stage is that the Provin¬ 
cial Government may then confirm, modify or 
cancel the Order after the receipt of the report. 
Again there is no time limit given within which 
the Provincial Government is to pass this final 
order of confirmation. As I have 3aid, if the 
mattor had been duly pending in all these stages, 
or in any one of them as provided by tho Ordin¬ 
ance, then on the operation of tho Act on 
4th January 1950 those proceedings shall be con¬ 
tinued and shall be governed by the provisions 
of this Act. If there are no proceedings pending, 
then there is nothing to be continued. It is for 
this reason that we wanted further materials 
from the learned Government Advooate to 
satisfy ourselves if there was any proceeding 
ponding; but on the facts as we now find, the 
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only thing which ha3 been done so far is that 
there w 7 as a proper reference to the Advisory. 
Council on 24tb September 1949. We take it that 
there was no further information called for as 
there is nothing to support that inference. That 
being so under the Ordinance of 1949 it was 
jnecessary lor the Advisory Council to submit 
its report within three weeks from the date on 
which the Council received the materials origi¬ 
nally, that is, on 25th September 1949. Noth- 
ing appears to have happened thereafter and it 
is admitted that no reports have been submit¬ 
ted. The result is that there i3 no proceedings 
(pending. In dealing with Criminal Miscellaneous 
Nos. 854 and 870 of 1949 this Bench pointed out 
as follows: 

“Under sub-e. (4) of S. 4 Public Order Ordinance, 
the Advisory Council has to submit a report within 
three weeks of its receiving the materials and further 
information, if any, be called for, to the Provincial 
Government. On receipt of such report the Provincial 
Government confirms, modifies or cancels the original 
order made. The order so confirmed and modified 
remains in force for a period not exceeding six months 
irom the date of confirmation or modification. If, 
therefore, the Advisory Council fails to submit a report, 
then the result ig that the Provincial Government is 
-•tot in a position to confirm, modify or cancel the order. 
If the Provincial Government is not in a position to 
confirm or modify the order, then S. o with regard to 
the duration of the order becomes infruetuous. There¬ 
fore, it seems to us that the provisions of sub-s. (4) 
and sub-s. (5) of S. 4, Public Order Ordinance, are not 
merely directory, but mandatory, they being integral 
parts of the Bchemo envisaged by the Public Order 
Ordinance.” 

[20] As I have said, we have to take it that 
though the representation of the petitioner was 
sent to the Advisory Council there was no report 
submitted nor did the Provincial Government 
call for any report or take any other action in 
respeofc of the petitioner. Therefore, the irresisti- • 
hie conclusion is that so far as this petitioner is 
concerned, there has been a failure to comply 
with the provisions cf sub-s. (4) and (5) of s. 4, 
Public Order Ordinance, 1949. These provisions 

j being mandatory the detention of the petitioner 
lis clearly illegal. 

[21] Tho subsidiary question involved in con¬ 
sidering the provisions of the Ordinance of 1949 
and Act III [3] of I960 is about the constitution 
of the Advisory Council. Under sub-s. (3) of 
3. 4 of the Ordinance, the Advisory Council con¬ 
stituted was to consist of not less than three 
persons one of whom was to be its chairman 
and the chairman and the members of the 
Council had all to be appointed by th9 Brovin- 
cial Government. The Ordinance did not lay 
down any qualification for the membership of 
the Advisory Council. The Act, however, provides 
in suh-s. (3) of s. 5 that the Provincial Govern¬ 
ment shall constitute an Advisory Council when¬ 
ever necessary consisting of not less than three 


members w 7 ho are or have been or are qualified 
to be appointed as Judges of a High Court. It 
may well be, as w r e have been informed it was 
in this case, that a member of the Advisory 
Council constituted under the Ordinance may 
not be so qualified, and in that case on the opera- 
tion of the Act i-e., on 4th January i960 thej 
Advisory Council constituted under the Ordinance 
ipso facto stood dissolved; yet nonetheless the 
reference made to the then existing Council 
under the law as it was and the steps taken by 
Advisory Council in question would be deemed* 
to have been made under the Act. After the 
operation of the Act the Provincial Government 
may have to reconstitute an Advisory Council at 
an early date because the maximum period pro¬ 
vided under sub-s. ( 4 ) of s. 5 of the Act for 
the submission of the report by the Advisory 
Council is wfithin tw T elve weeks of the date of 
the service of the order on the person affected. 
That being so, if this period expires without any 
report being submitted by the Advisory Council 
the detention would be illegal inasmuch as the 
provisions of sub-ss. (4) and ( 5 ) of S. 5 of the 
Act HI [3] of 1960 appears to us to be mandatory 
and integral parts of the scheme of the Act for 
the very same reasons as the corresponding 
provisions of the Ordinance of 1949 as already 
decided by us in criminal Misc. Nos. 864 and 87C 
of 1949. That being so, the detention in this case 
i3 illegal and the petitioner i3 entitled to be set 
at liberty without any delay. 

[22] I would accordingly allow 7 this applica¬ 
tion and direct that the petitioner be released 
forthwith. 

[23] Das J. — 1 agree that the application 
should be allowed and the petitioner released. 

[24] I wish merely to add a few words about 
the effect of S. 26, Bihar Maintenance of Public 
Order Act, 1949 (Bihar Act ill [3] of i960). As 
my learned brother has said, the section repeals 
the Ordinance of 1949 and contains a saving 
clause. In England, in Acts passed in or since 
1S90 certain savings are implied by statute in all 
cases of express repeal unless a contrary inten¬ 
tion appears in the repealing Act : see the Inter¬ 
pretation Act, 1SS9, S. 38 (2). There are similar 
provisions in the Bihar and Orissa General 
Clauses Act. These implied savings relate mainly 
to transactions past and closed, anything duly 
done or suffered under the enactment repealed 
etc. 

[25] Section 26, Bihar Act III [3] of 1S5C 
refers to some of these implied savings, and then 
states further that with regard to proceedings 
commenced under the Ordinance of 1949 they 
shall be deemed to have been commenced ana 
shall be continued under Bihar Act III [3] or 
1950 . I think a distinction must be drawn be- 
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tween transactions past and closed, and pending 
proceedings. With regard to past and closed 
transactions, which are saved no new date of 
commencement is given. That is why the in- 
terpretation sought to be placed by the learned 
counsel for the Crown, wa3 perhaps, too widely 
stated. For example, a sentence passed under 
the Ordinance of 1949 does not commence again 
on 4th January 1950 —the date on which Bihar 
Act, ill [3l of 1950 came into force. Section 26 
merely saves the sentence from obliteration, but 
does not give it a fresh commencement. As to 
pending proceedings that is, proceedings validly 
commenced and pending on the date of repeal 
they have to be continued under the new Act. 
Mr. Ghosh canvassed for the other extreme view 
when he submitted that the new time limits 
should be applied retrospectively to past acts, 
which it would be impossible to do. I do not 
think that that is the meaning of S. 26. 

[26] The reason why the petitioner's present 
detention is not justified in law is this. Section 26 
does not revive anything not in force or existing 
at the time when the repeal takes effect. In the 
absence of a report by the Advisory Council and 
a final order by the Provincial Government, the 
detention of the petitioner became illegal after 
the expiry of three weeks from 25th September 

1949, under the then existing law, that is, the 
Ordinance of 1949. Therefore, on 4th January 

1950, there was neither any valid final order of 
detention, nor any legally valid pending proceed¬ 
ing against the petitioner which could be saved 
and continued under S. 26. 

d.ti. Application allowed. 


(b) Public Safety—Bihar Maintenance of Public 
Order Act (III [3] of 1950), S. 2 (1) (a)-Detention 
under— Validity—Constitution of India, Arts. 21 
and 226—Criminal P. C. (1898), S. 491. 

The provisions of the Bihar Act having become 
void on the coming into force of the Constitution the 
detention of a person under S. 2 (1) (a) of that Act 
cannot legally continue after 26th January 1950 by 
virtue of Art. 21 of the Constitution and the detenu 
i 3 entitled to be released. [Para 30] 

(c) Evidence Act (1872), Ss. 77 and 78-Order of 
Government —Printed copy—Proof. 

A printed copy of an order signed by the President 
of the Indian Union but not purporting to be pub¬ 
lished by order of Government is no proof of the 
order. Such an order it not proved under. S. 78 can 
bo proved by production of the original or its certifies 
copy under S. 77 or possibly even by an affidavit or 
a responsible official. [Pant 17. 

Annotation* (’46-Man) Evidence Act, S. <8 N. 2. 

(d) Constitution oi India, Arts. 13 and 22 (/1 
Scope. 

Article 22 (7) was never intended to be a mean3 or 
avoiding the operation of Art. 13 (1). It is a pro 
vision for action not before, but after the Constitution 
has come into iorce. and it was intended for prospec¬ 
tive, and not retrospective operation. In other word?, 
it relates not to Art. 13 (1), but to Art. 13 (2). After 
Parliament or the President has in effect by order 
modified the provisions of Art. 22 (4), then a law 
may be made which perhaps otherwise would have 
been void or ultra vires under Art. 13 (2), but n- 
order or law made under Art. 22 (7) can operate 
upon a law which has already become void unde- 
Art. 13 (1). [Paras 20 and 62] 

(e) Constitution of India, Arts. 13 (1) and 372 (I 
_ Interpretation. 

The various provisions of the Constitution have to be 

so read as to make them consistent, if possible, auu 

therefore Art. 372 cannot have been intended to prs 

serve laws or portions of laws which Art. 13 (1 

renders void. There is no inconsistency between 

Art. 13 (1) and Art. 372 (1) if Art. 372 is regarded as 

anolving to only such cases as do not come within 
11 J b - - ... r Porn a 94 nnd ft 2 I 
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Brahmeshwar Prasad — Petitioner v. The 
State of Bihar and others. 

Criminal Misc. No. 977 of 1949, D/- 14-2-1950. 

*(a) Public Safety—Bihar Maintenance of Public 
Order Act (III [3] of 1950)—Validity of —Consti¬ 
tution of India, Arts. 13 and 22. 

The detention provisions in the Bihar Act III [3] of 
1950 are completely inconsistent with the fundamental 
rights prescribed in Art. 22 (4) and (5) of the Consti¬ 
tution of India and consequently, directly the Consti¬ 
tution came into force on the mid-night of 25th Janu¬ 
ary 1950, these provisions became void under Art. 13 (1) 
of the Constitution and they could not bo revived or 
rendered valid by any Act of the President purporting 
to do so under Art. 22 (7) read with Art. 373 of the 
Constitution; nor could the President do so by any 
adaptations contemplated by Art. 372 of the Consti¬ 
tution. [Paras 19, 20, 57, 60 and 62,] 

The provisions of the impugned Act relating to 
duration of detention being inextricably mixed up 
with the provisions of safeguards laid down therein 
the doctrine of severability cannot apply and therefore 
the entire Act becomes void. [Para 28] 


(f) Constitution of India, Art. 22 (7)—Scope. 

Article 22 (7) merely entitles tbe President to 

specify circumstances, define clarses in which a per¬ 
son may be detained under any pre-existing law tor 
preventive detention, but without those limitations 
imposed by Art. 22 (4). It does not authorise mak¬ 
ing a new detention law that can gland by itself, 

° [Para 29] 

(g) Public Safety —Bihar Maintenance oi Public 

Order Act (III [3] of 1950), S. 5 (1) Proviso-Proviso 
being repugnant to Art. 22 (5) of the Constitution 
has become void from 26th January 1950-Proviso 
being severable from rest oi the section it can br 
eliminated from consideration in examining lega¬ 
lity of detention. (Obiter,) [Paras 33 and 64] 

(h) Public Safety—Bihar Maintenance of Public 

Order Act (III [3] of 1950), S. 5 (6)—Sub-section (6; 
is designed to prevent Court from ascertaining i: 
detention beyond three months is in accordance 
with report of Advisory Council — It is repugnanr 
to Art 22 (4) and as such void—It is however 
severable from rest of Act — (Obiter.) [Para 38] 

(i) Constitution of India, Amts. 13 and 254 - 
Applicability. 

Par Sarjoo Prasad J. — Art. 254 can only apply if 
there is a legislation uy Parliament in regard to some 
of those matters enumerated in List I or in List III o' 
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fcscb. VII. Where the repugnancy complained of is 
against the Constitution of India itself the relevant 
provision applicable is not Art. 254 but Art. 13 of the 
Constitution. [Para 58] 

(j) Public Safety — Preventive Detention (Exten¬ 
sion of Duration) Order, 1950— Validity—Constitu¬ 
tion of India, Arts. 373 and 392. 

The power to make adaptations in the Constitution 
itself could be exercised under Art. 392 (3) by the 
Governor-General of the Dominion of India only before 
the commencement of the Constitution and not after 
:t. Therefore, the Preventive Detention (Extension of 
Duration) Order dated 2Gth January 1950 and purpor¬ 
ted to be signed by the Governor-General is of no 
value at all for purposes of adaptationof the Constitution 
Act; nor can it be of any value for purpose of Art. 373 
because, under that Article, it is only the President who 
can act after the commencement of the Constitution. 

[Para 63] 

Basanta Chandra Ghosh and D. E. Sinha 

—for Petitioner. 

Government Advocate —for the State of DiLar. 

Meredith C. J. — This is an application 
under 8. 491, Criminal P. C. and also under 
Art. 226, Constitution of India, made on behalf 
of one Brahmeshwar Prasad through and by his 
brother Rudreshwar Prasad. This detenu was a 
teacher in the Naugachia High English School, 
fie was arrested on 3rd March 1949 under s. 151, 
Criminal P. C. t and lodged in the Bhagalpur 
Camp Jail where he has been in custody ever 
since. On 13th March, there was a detention 
order under Act v [ 5 ] of 1947. That Act having 
been declared ultra vires and having been re¬ 
placed by an Ordinance, there was a fresh 
detention order under the Ordinance on 6th 
Juno. That Ordinance in turn, was declared 
ultra vires by this Court, and was replaced by 
Ordinance iv [ 1 ] of 1919, under which a fresh 
order was made and served on 5th July. On 6th 
December, the present application was preferred. 
A rule was issued, and 16th January was fixed 
for hearing. It eventually came up on ISth 
January, this Court having in the meanwhile 
held that the provisions in the Ordinance for re¬ 
ference to an Advisory Council and report by 
that Council, w T ere mandatory, and non-com¬ 
pliance would make the detention illegal. The 
Government Advocate, however, stated that a 
fresh detention order had been passed under 
sub s. ( 1 ) (a) of 8. 2, Bihar Maintenance of Public 
Order Act (Bihar Act Hi [3] of 1950), which had 
replaced the Ordinance on 4th January 1950, and 
he asked for a fresh adjournment to prove 
that order. He was given an adjournment for 
seven days, and it has been established that 
in fact a fresh detention order under Act in [3] 
of 1950 was passed on 35th January, and was 
served on 16 th. 

[2] By the time the matter once more came 
up for hearing, the New Indian Constitution had 
come into force, and Mr. Basanta Chandra 
Ghose on behalf of the petitioner asked that the 


application should be treated as one also under 
Art. 226 of the Constitution, and contended that 
Act hi [ 3 ] of 1950, at least in so far as it related 
to detention, had become void on 26th January 
1950, as being repugnant to certain of the provi¬ 
sions prescribing fundamental rights in Part III 
of the Constitution, and consequently the deten¬ 
tion, being under a void Act, had since the 26th 
January become illegal. 

J3] Article 13 ( 1 ) of the Constitution provides: 

“All laws in force in the territory of India im¬ 
mediately before the commencement of this Consti¬ 
tution, in so far as they are inconsistent with the 
provisions of thi3 Part, shall, to the extent of such 
Inconsistency, be void.” 

Mr. Ghosh’s contention is that there is an incon¬ 
sistency, and that the inconsistent provisions are 
not severable from the remaining provisions 
with regard to detention. 

[ 1 ] In order to understand his argument, it 
is necessary to set out briefly the scheme of the 
Act in relation to detention. Under S. 1 (2), the 
Act is to remain in force for a period of two 
years from the date of its commencement. 
Under S. 2 (1) (a) the Provincial Government, if 
satisfied with respect to any particular person 
that, with a view to preventing him from acting 
in any manner prejudicial to the public safety 
and the maintenance of public order, it is neces¬ 
sary so to do, may make an Order (a) directing 
that he be detained, and under S. 2 (5) so long as 
there is in force in respect of any person such 
an order as aforesaid directing that he be detain¬ 
ed, he shall be liable to bo removed to and de¬ 
tained in such place and under such conditions, 
including conditions as to maintenance, dis¬ 
cipline and the punishment of offences and 
breaches of discipline, as the Provincial Govern, 
ment may from time to time by general or 
special order specify. 

[ 5 ] Under S..5 (3) the Provincial Government 
shall constitute an Advisory Council, whenever 
necessary, consisting of not less than three 
members who are or have been or are qualified 
to be appointed as Judges of a High Court. 
Under S. 5 (l) within 15 days of the service of 
the detention order, the grounds on which the 
order has been made are to be communicated to 
the detenu so far as such communication can be 
made without disclosing facts which the autho¬ 
rity considers would be against the public inte¬ 
rests to disclose, and such other particulars are 
to be communicated as in the opinion of the 
detaining authority are sufficient to enable the 
detenu to make, if he wishes, a representation 
against the order. 

[6] The detenu may, within 10 days of receipt 
of the grounds, make a representation, and it is 
the duty of the authority to inform him of this 
right and afford him the earliest practicable 
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opportunity of making this representation. There 
is, however, a proviso that neither the detention 
order nor the detention shall be invalid or 
unlawful or improper on the ground of any 
defect, vagueness or insufficiency of the commu¬ 
nication made to the detenu. 

[7] Under S. 6 ( 2 ) the Provincial Government 
shall, within sis weeks of the service of the de¬ 
tention order, place before the Advisory Council 
the grounds on which the order has been made 
and the representation, if any, together with any 
other relevant material which the Provincial 
Government may consider necessary. 

[8] Under S. 5 [4] the Advisory Council after 
considering the materials and, if necessary, after 
calling for further information is to submit a 
report to the Provincial Government within 12 
weeks of the date of the service of the deten¬ 
tion order. 

[9] Under sub-s. ( 5 ), after considering the 
report of the Advisory Council the Provincial 
Government may confirm, modify or cancel the 
detention order, and under sub-3. (G) all parti¬ 
culars contained in any correspondence between 
the Government and the Council and the report 
made by the Council shall be confidential and, 
notwithstanding anything contained in any law 
for the time being in force, no Court shall be 
entitled to require any public servant to produce 
before it any of the said documents. 

[ 10 ] It will be noticed that the Government 
only has to consider the report. It does not have 
to act in accordance with it. So, even if the 
Council advises that there are no sufficient 
grounds for detention, the Government may 
still confirm the detention order and the Court 
is also prevented from looking into this matter 
by examining the report. 

Cll] Under S. 4 (1), it is provided that the 
detention order shall bo in force for a period not 
exceeding six months from the date on which it 
is confirmed or modified under S. 5 (5), though 
the Government may at any time revoke the 
order. Then it is further provided that, if in the 
opinion of the Government it i3 necessary or 
expedient to do so, it may at any time before 
the expiry of six months and after giving an 
opportunity for a further representation and 
making a fresh reference to the Advisory 
Council and considering its report, direct that 
the order shall continue in force for a further 
period of six months from the date on which, 
but for such direction, it would have expired, 
and thereafter if and so often as it is again 
extended by further a similar direction made in 
the same manner. 

[12] I have dealt with these provisions in 
what seems to me a more logical order than that 
which obtains in the Act. It will be clear that 
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actually there is no express limit of time within 
which a case has to be referred to the Advisory 
Council. Government has to make the reference 
within six weeks of the service of the order it is 
true, but no period is prescribed within which 
the service must be made, and the validity of 
the detention order has not been made to depend 
upon service, as is clear from S. 2 (5). The same 
remarks apply to the report of the Advisory 
Council. This is to bo made within 12 weeks 
from the date of the service of the order, but 
again there i3 no provision under wffiich the 
order has to be served promptly. Thirdly, the 
Government only ha3 to consider the report of 
the Council and need not act in accordance 
therewith, so that, under the Act, detention may 
legally continue without any report by the 
Council that it is, in its opinion, justifiable. It is 
so to continue ordinarily up to six months from 
the date of confirmation. That is to say, assum¬ 
ing that the confirmation is passed directly upon 
receipt of the Council’s report, it will continue 
for six months plu3 12 weeks from the date of 
the service of the order. But to thi3 has to be 
added the indefinite period before service of the 
order and also the indefinite period which the 
Government may take under s. 5 (5) to consider 
tho report of the Council before confirming it, 
and, a3 no time limit is fixed, the Act leaves it 
open to the Government to extend the period by 
sitting indefinitely upon the report of the Advi¬ 
sory Council, and it is impossible for the Court 
to examine whether there has been any excuse 
or justification for so doing. Finally, still without 
any support in the opinion of the Advisory 
Council, the Government may renew and re¬ 
new (?) the order for successive periods, so that 
the detention may be made to continue for the 
full two years for -which the Act is to remain in 
force. 

[13] Mr. Gho3h argues, and, iu my opinion, 
quite correctly argues, that these provisions are 
completely inconsistent with those contained in 
Art. 22, els. (4), (5) and (G) of Part III of the 
Constitution. Article 22 ( 4 ) says : 

“No law providing for preventive detention shall 
authorise the detention of a person for a longer period 
than three months unless—(a) an Advisory Board con¬ 
sisting of persons who are, or have been, or are qualified 
to be appointed as, Judges of a High Court, has repor¬ 
ted before the expiration of the said period of three 
months that there is in its opinion sufficient cau 3 e for 
such detention : Provided that nothing in this sub¬ 
clause shall authorise tho detention of any p^-eon 
beyond tho maximum period prescribed by any law 
made by Parliament under sub-cl. (b) of cl. (7) ; or (b) 
such person is detained in accordance with the provi¬ 
sions of any law’ made by Parliament under sub cla. (a) 
and (b) of cl. (7).” 

[14] That i3 to say, no law can authorise deten. 
tion for a period longer than three months ex- 
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oept subject to condition (a) or condition (b). 
Condition (b) cannot enter into the picture in 
the case of a law made before the Constitution 
comes into force, and, in any event, Act III [3] 
of 1950 clearly provides for detention up to two 
yearn irrespective of any law made by Parlia¬ 
ment under sub-cls (a) and (b) of cl. (7). It 
also authorises detention up to periods much 
longer than six months irrespective of whether 
the Advisory Council has or has not reported 
within three months that there is sufficient cause 
for detention, or indeed reported within three 
months at all. As I have pointed out, if service 
is delayed, the report of the Council may not be 
due until after the expiry of three months. 

[15] Thus there is no getting away from the 
fact that the detention provisions in Act III [3] 
of 1950 are completely inconsistent with the 
fundamental rights prescribed in Art. 22, cl. (i), 
and consequently, directly the Constitution came 
into force these provisions became void under 
Art. 13 (l). The learned Government Advocate 
has not denied, and he could not deny, the in¬ 
consistency, but has adopted three lines of reply; 
first, that steps were taken successfully to pre¬ 
vent the Act becoming void ; secondly, that the 
inconsistent provisions are severable from the 
main provision for detention, which, therefore, 
remains valid; and, thirdly, that, irrespective of 
whether the detention provisions in the Act 
became void or not, the continued detention of 
the petitioner is valid under and by reason of an 
order made by ihe President under cl. (7) of 
Art. 22. I shall deal witli these conditions in 
turn. 

[1G] The learned Government Advocate asaed 
for time to prove that the President had made 
an order under cl. (7) which removed the incon¬ 
sistency, and so prevented the provisions from 
becoming void. We gave sufficient time to pro¬ 
duce such an order with the result that what 
purports to be a printed copy of an order of the 
President together with a cyclostyled copy of 
what purports to be a letter from the Joint 
Secretary to the Government of India to the 
Chief Secretary to the Government of Bihar has 
been produced. I reproduce the first in full: 

“MINISTRY OF LAW. 

New Delhi, the 26th January 1950. . 

No. C. O. 8.— The following Order made by the Presi¬ 
dent is published for general information : 

TIIE PREVENTIVE DETENTION (Extension of 
Duration) ORDER, 1950. 

In exercise of the powers conferred by sub-el-. (:o 
and (b) of cl. (7) of Art. 22, of the Constitution of ludia 
read with Art. 5573 thereof, and of all other powers ena¬ 
bling him in that behalf, the President is pleased to 
make the following order, namely: — 

1. (1) This order may be called the Preventive De¬ 
tention (Extension of Duration) Order, 3950. 

(2) It Ehall come into force at once. 


2. Where in any class of cases or under any cir¬ 
cumstances specified in any law providing for preven¬ 
tive detention in force at the commencement of the 
Constitution of India (hereinafter referred to as ‘the 
Constitution’) any person was, immediately before such 
commencement or is at any time thereafter, in deten¬ 
tion in pursuance of an order made under such Jaw,, 
such person may be detained for a period longer than 
three months under such law without obtaining the 
opinion of an Advisory Board in accordance with the 
provisions of sub-ol. (a) of cl. (4) of Art. 22, of the 
Constitution. 

3. The maximum period for which any persoD, as is 
referred to in para. 2, may be detained, shall in the 
case of a person in detention immediately before the 
commencement of the Constitution, be three months 
from such commencement, and in the case of a person 
detained in pursuance of an order made after such 
commencement, be three months from the date of 
such order. 

Rajendra Prasad, 
President.” 

As will be seen, it is dated 26th January 1950, 
and it is numbered c. O. 8. But there has also 
been placed before us the Gazette of India 
(Extraordinary) of 26th January 1950, contain¬ 
ing a precisely similar order also dated 28 th 
January, and also numbered Cr o. 8, but pur¬ 
porting to be signed not by Kajendra Prasad, 
President, but C. Rajagopalachari, Governor. 
General. The letter to which I have referred is 
to the effect that through an oversight an in¬ 
correct copy of the Ministry s Notification 
no. c. o. 8 wa 3 sent the previous day. The mis¬ 
take which orginally occurred in the Gazette 
Extraordinary dated 26th January 1950, contain- 
icg this order was now being corrected by the 
Press by the issue of an errata slip. Two correct 
copies of the order were being sent for the use 
of the State Government. The copies of the 
order sent the previous day were to be destroyed. 

[17] This letter has not been properly proved, 
nor has the printed order purporting^ to be 
signed by the President. Under S. 78, Evidence 
Act, Acts, Orders or Notifications of the Executive 
Governments may be proved by any document 
purporting to be printed by order of such Govern¬ 
ment. Therefore, the original Notification in 
the Gazette of India, of the 26 th signed by the 
Governor-General may he said to be properly 
proved, but the document signed by the Presi¬ 
dent is not headed ‘ Gazette of India”. There 
is nothing to show if it has ever been printed m 
the Gazette of India. It purports to be an order, 
of the President, but it does not purport to have 
been published by order of Government- I j 
might have been printed by any one and it *?,! 
therefore, no proof of the order of the Presiden 
Such an order, if not proved under S. 78, cou 
be proved of course by the production o* 6 
original or by production of a certified copy 
under S. 77, Evidence Act, or possibly even by 
an affidavit by a responsible official. But none 
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of those oourses have been adopted. We were 
asked by the learned Government Advocate to 
give a further adjournment for a week to pro. 
duce the necessary proof. But for reasons which 
will appear we did not think it desirable or 
necessary to do so, particularly as this case had 
already been adjourned on several occasions 
despite the protests of Mr. Ghosh. The position 
is this. Either the order was originally made ' 
•and signed by the President, and there was a 
mere mistake in printing it in the Gazette, or 
it was orginally mistakenly signed by the 
Governor General and correctly printed, but on 
discovery of the mistake it was re-signed by the 
President and reissued. In the circumstances I 
will consider both suppositions, and, as, in my 
opinion upon neither supposition is the Act 
saved, it makes no difference. (I shall note that 
after this judgment had been completed, namely, 
on Monday 13th February, a certified copy of 
the President’s order C. O. 8 has been placed 
before us). 

[18] Article 22(7) is as follows: 

"(7) Parliament may by law prescribe — 

(a) the circumstances under which, and the class or 
classes of cases in which, a person may be detained for 
a period longer than throe months under any law pro¬ 
viding for preventive detention without obtaining the 
opinion of an Advisory Board in accordance with the 
provisions of aub-cl. (a) of c!. (4); 

(b) the maximum period for which any person may 
in any class or classes of cases be detained under any 
law providing for preventive detention; and 

(c) the procedure to be followed by an Advisory Board 
in an inquiry under sub-cl. (a) of cl. (4).” 

It has to be read with Art. 373, which says that 
“until provision is made by Parliament under cl. (7) 
of Art. 22, or until the expiration of one year from 
the commencement of this Constitution, whichever is 
earlier, the said article shall have effect as if for any 
"eferenco to Parliament in els. (4) and (7) thereof there 
were substituted a reference to the President and for 
any reference to any lav/ made by Parliament in those 
clauses there were substituted a reference to an order 
made by the President.” 

Therefore, for the words in cl. (7) “Parlia¬ 
ment may by law prescribe” wo may read “the 
President may by order prescribe”. I will pro. 
ceed first on the assumption that the President 
did in fact make the order on the 2Gth. In my 
judgment no such order made by him under 
cl. (7) could in any way prevent an Act be¬ 
coming void under Art. 13 (l), and this for two 
reasons. The first and primary reason is that 
under Art. I3(i), quite clearly, provisions be. 
come void, if they become void at all, direofcly 
and instantaneously with the Constitution oom. 
ing into force, whereas an order by the Presi. 
dent can only originate and become valid after 
the Constitution has come into force. There can 
be no such order of the President except a 3 a 
consequence of the Constitution having come 
into force and given him power to make it. 


That is to say, such order must be logically 
subsequent to the voidability which tho coming 
into force of the Constitution itself affects. That: 
in my opinion, follows directly and logically 
from the laws of cause and effect. But it is in 
fact not necessary to enter into philosophical 
questions of the infinite divisibility of time and 
the nature of simultaneity, because in fact we 
are here concerned with a time lapse of over ten 
hours. The Constitution camo into force on the 
midnight of 25th, and the Act, if it became void 
at all, became void then. But the President did 
not enter upon hi3 office until he took the oath 
on 20th at 10-15 A. M. 

[19] As to these propositions, there can be no 
question. Article 394 of the Constitution provides 
that certain articles, with none of which we are 
concerned, shall come into force at once, and the 
remaining provisions shall come into force on 
2Gfch January 1950. Article 367 (l) makes the 
General Clauses Act, 1S97, applicable, and the 
General Clauses Act provides in s. 5 (3) that, 
where an Act is to come into force on a certain 
day, it shall come into force at midnight of the 
preceding day. That is to say, the day begins 
directly after midnight of the preceding day. 
Under Art. GO the President must make and 
subscribe an oath before entering upon his office. 
The same thing is apparent from the Constitu¬ 
tion (Removal of Difficulties) Order No. I pub¬ 
lished with notification No. C. 0. 1 in the 
Gazette of India (Extraodicory) of 7th January 
1950, which prescribes that such person as the 
Constituent Assembly shall have elected as 
President shall, before entering upon his office, 
make and subscribe the oath or affirmation 
prescribed in Art. GO. Notification no. f. 35 /4/49 
Public, published in the Gazette of India (Extra¬ 
ordinary) on 26th January 1950, shows that the 
Governor.General proclaimed the new Constitu¬ 
tion at 10-15 A. M. on 2Gth January. After that 
the President took the oath, and took hia seat 
as President of India and assumed the office. 
Quite clearly th8 President could make no valid I 
order until after 10-15 A. M. on 2Gth, whereas 
those provisions in Act ill [3] of 1950 ropugnant 
to the Constitution became void directly after 
midnight on 25fch. It i3 quite apparent that the 
subsequent order cf the President could not 
restore an Act which had already become void 
and ceased to exist. Nor does bis order purport 
to do so. 

[20] My own opinion is that Art. 22 (7) was, 
never intended to be a means of avoiding the 
operation of Art. 13 (l). It i3 a provision for 
action not before, but after the Constitution has 
come into force, and it was intended for prospec¬ 
tive, and not retrospective operation ; and this 
i3 particularly apparent if we read it in connac- 
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tion with Art. 22 (4) (b). In other words, it 
relates not to Art. 13 (l), but to Art. 13 (2), 
which says : 

“The State shall not make any law which takes 
away or abridges the rights conferred by this Part and 
any law made in contravention of this clause shall to 
the extent of the contravention, be void.” 

After Parliament or the President has in effect 
I by order modified the provisions of Art. 52 (4), 

| then a law may be made which perhaps other¬ 
wise would have been void or ultra vires under 
Art. 13 (2), but no order or law made under 
Art. 22 (7) can operate upon a law which has 
i already become void under Art. 13 (1). 

[21] The second reason why the order of the 
President under Art. 22 (7) cannot save the Act 
in any view is that even in the light of that 
order, even taking Art. 22 ( 4 ) as modified by 
that order, there is still a clear repugnancy. 
Under cl. 3 of the order, the maximum period 
for which any such person, as is referred to in 
para 2, may be detained shall, in the case of a 
person in detention immediately before the com¬ 
mencement of the Constitution, be three months 
from such commencement, so that Art. 22 ( 4 ) 
(b) as so modified becomes in effect : No law 
providing for preventive detention shall autho¬ 
rise the detention of a person for a longer period 
than three months unless it also provides that 
such person shall not be detained for more than 
three months after the commencement of the 
Constitution. But Act III [3] of 1950 authorises 
detention for a much longer period without any 
such proviso or safeguard. 

[22] Now let us examine the position on the 
assumption that the order under Art. 22 (7) was 
made not by the President, but by the Governor- 
General. The first difficulty is that, though signed 
by the Governor-General, it does not purport to 
bo an order by the Governor-General. The recital 
is : 

“In exercise of the powers conferred by Bub ols. (a) 
and (b) of cl. (7) of Art. 22 of the Constitution of India 
read with Art. 373 thereof and of all other powers 
enabling him in that behalf, the President is pleased to 
make the following Order.” 

Therefore, it 13 still an order of the President, 
even though signed by the Governor-General. 

[23] Undoubtedly the Governor-General could 
by a suitable order have removed the whole 
difficulty. Under Art. 392 (l) 

"the President may, for the purpose of removing any 
difficulties, particularly in relation to the transition 
from the provisions of the Government of India Act, 
1935, to the provisions of this Constitution, by order 
direct that thiB Constitution shall, during such period 
as may be specified in the order, have effect subject to 
Euch adaptations, whether by way of modification, 
addition or omiseion, as he may deem to be necessary 
or expedient.” 

And under Art. 392 (3) 

‘‘the powers conferred on the President by thi3 
article shall, before the commencement of this Con¬ 


stitution, be exercisable by the Governor-General of th& 
Dominion of India.” 

The Governor-General under these provisions 
could have, before the commencement of the 
Constitution, so modified it as to prevent any 
repugnancy arising under Art. 22 ( 4 ) and any 
voidability under Art. 13 (l). But in that case he 
would have to make that order in his own name 
—as his own order and not as an order of the 
President. In the second place, this is not what 
he purported to do, and the order, though it 
contains a reference to cl. ( 7 ) of Art. 22 and 
Art. 373 and all other powers generally, contains 
no reference to Art. 392, and, thirdly, the 
Government, having definitely taken the posi¬ 
tion that there was in fact no order of the 
Governor-General, but only a clerical error in 
printing the Gazette, cannot, in the circumsfcan. 
ces, rely upon any order of the Governor- 
General. 

[24] There was another way in which it has 
been suggested the difficulty could have been 
avoided, namely, by modification by the Presi¬ 
dent of Act III [3] of 1950 under the provisions of 
Art. 372 (2), so as to bring it into line with the 
provisions of Art. 22. It i3 unnecessary to exa¬ 
mine this since it is not contended that any such 
action has been taken by the President. But it 
may be noted that here the difficulty would still 
remain that, the Constitution having come into 
force before the President assumed office, the 
law had lapsed and become void before the Pre. 
sident could pass any order, and the President 
under Art. 372 (2) can clearly only adapt and 
modify a law which is still existing and valid, 
and cannot recreate something which is already 
gone. We have to read the various provisions of 
the Constitution so as to make them consistent, 
if possible, and therefore Art. 372 cannot have 
been intended to preserve laws or portions of 
laws which Art. 13 (l) renders void. There is no 
inconsistency between Art. 13 (l) and Art. 372 (l) 
if we regard Art. 372 as applying to only such 
cases as do not come within the mischief of 
Art. 13 (1) and that this is the correct interprefca-j 
tion is clear from the use of the words “subject 
to the other provisions of this Constitution’* in 
Art. 372 (l), and the use of the words “in force** 
in Art. 372 (2). 

[25] I now come to the Becond line of reply 
of the learned Government Advocate, namely 
severability. 

[26] Put crudely, the argument comes to this. 

If a law provides for detention of six months, 
but the Constitution says that no law shall pro. 
vide for detention for more than three months, 
then that law is not wholly void, but can be 
regarded as a good law as regards detention up 
to three months. The fallaciousness of such an 
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argument is at once apparent. It would mean, 
not severing the bad portion of the law from the 
good and leaving the latter, but substituting a 
new and different law in place of the old. In fact 
it would mean legislation by the Court and the 
\ abolition of one law and the substitution for it 
of a new and different law. 

[27] In particular, however, the learned 
Government Advocate says: Let us blot out and 
remove all the provisions which contain incon¬ 
sistency— the provisions for duration and the 
Advisory Council—and there still remains the 
bare provision in 9. 2 (l) (a): 

"The Provincial Government, if satisfied with respect 
to any particular person that with a view to preventing 
him from acting In any manner prejudicial to the 
public safety and the maintenance of publio order it ia 
necessary so to do, may make an order (a) directing 
that he be detained.” 

He suggests that this is severable, and, though it 
fixes no duration for the detention, it can be in¬ 
terpreted consistently with the Constitution as 
authorising detention up to three months, and it, 
therefore remains valid. It does not in terms 
purport to authorise detention for more than 
three months, but leaves the period of detention 
entirely indefinite, and it is, therefore, not incon- 
Bistent with Art. 22 (4). 

[28] The difficulty, however, is that the other 
provisions of the Act containing a number of 
safeguards form an integral part of the legisla- 
tion. A provision for bare detention for three 
months without any safeguards at all is some¬ 
thing entirely different from what the Legislature 
actually enacted in Act ill [3] of 1950. The Legisla- 
ture obviously did not intend that a man should 
be detained even for threo months without certain 
safeguards being taken. For example, as I have 
pointed out, under 8. 5 (4) the Advisory.Council 
is to submit its report within 12 weeks of the 
date of the service of the order, and the Govern¬ 
ment is to consider that report. True, no period 
is fixed for service, but presumably the Legisla¬ 
ture intended that the order should be served as 
soon as the man is detained. Twelve weeks, it is 
to be noted, is less than three months. Therefore, 
the Legislature never enacted that a man could 
be detained for even three months without cer¬ 
tain steps being taken within that period as 
safeguard, so that here again, if we adopt the 
course suggested by the learned Government 
Advocate, we are in fact legislating. We are sub. 
stituting a different law for the impugned law 
and, be it noted, we are substituting a definitely 
harsher law. Who is to eay that the Legislature 
would ever havo agreed to the enactment of 
such a law? The rule and test as to severability 
is, I apprehend, this. If by taking away the bad 
parts, you in any way modify or alter what is 
left then the bad parts are not Eeverable, That, 


however, is what we are asked to do. The Act 
has to be taken a3 a whole. The provisions for. 
detention enacted by the Legislature cannot Lei 
separated from the safeguards, and the safeguards 
are inextricably mixed up with the provisions; 
for duration. You cannot tear an Act to pieces, take 
away the bad pieces, and then build a different 
structure by putting together the pieces which re. 
main. That is legislation, and it is legislation on 
lines which the Legislature itself, had it been put to 
it, might never have approved. I gravely doubt 
indeed whether the Legislature would ever have 
consented to pass a bare Act for detention without 
any specification of duration, without any pro¬ 
visions for safeguarding the rights of the subject. 
Yet that is iu3t what would remain in the pre¬ 
sent case if w'e take away the inconsistent 
provisions. I am, therefore, clearly of opinion 
that thi3 is a case where severance is not possi¬ 
ble. 

[29] There remains the third argument of the 
learned Government Advocate, namely, that the 
order of the President validates the detention pro- 
prio vigore\ in short, that the President has himself 
enacted legislation for detention which can stand 
by itself. In my opinion, the position has only 
to be thus clearly stated to refute the argument. 
The President never purported to do anything 
of the sort, nor has he any power to do so° 
Article 22 (7) merely entitles him to specify cir¬ 
cumstances and define classes in which a person 
may be detained under any pre-existing law’ for 
preventive detention, but without those limita-j 
lions, imposed by Art. 22 ( 4 ). It does not autho-l 
rise making a new detention law' that can standi 
by itself. Quite clearly, if, where the President! 
makes the order, there is no detention law' in 
force, the President cannot make one, nor, a 3 
I have said, has he purported to do so. He can 
merely provide for the extension in time of a 
detention under some subsisting law', and his 
order is in fact headed “The Preventive Deten¬ 
tion (Extension of Duration) Order.” 

[30] Thus, in my judgment, every line of 
reply to the contentions of Mr. Ghosh fails, and 
there is no getting away from the fact that the 
detention provisions of the Act, and with it the 
power to detain, lapsed on 26th January. Under! 
Art. 21 of the Constitution, no person shall be de. 
prived of his life or personal liberty except* 
according to procedure established by law*, and 
the detention cannot legally continue for one 
moment after the lapse of the law. 

[31] As this case will almost inevitably go to 
the Supreme Court, it is advisable to deal briefly 
with Mr. Ghosh’s other and further contention 5 
He has argued that the order of the President 
under Art. 22 (7) is a bad order because there¬ 
under the President has delegated his power 
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and has not himself specified clearly the cir¬ 
cumstances and the classes of cases in which his 
order is to operate. I do not consider that con- 
rent ion is sound. 

[ 32 ] Mr. Ghosh further argues that the pro¬ 
viso to S. 5 (l) of Act m [3] of 1060 is inconsistent 
with the provisions of Art. 22, cl (5). The pro¬ 
viso says that neither the detention order nor 
the detention shall be invalid or unlawful or 
improper on the ground of any defect, vagueness 
or insufficiency of the communication of the 
grounds and particulars. Article 22 (5) says that 
when any person is detained in pursuance of an 
order made under any law providing for pre¬ 
ventive detention, the authority making the 
order shall, as soon as may be, communicate 
io such person the grounds on which the order 
has been made and shall afford him the earliest 
opportunity of making a representation against 
she order. The only qualification is in cl. (G) 
that facts need not be disclosed which such 
authority considers to be against the public 
interest to disclose. The proviso, however, goes 
much further. Under the proviso, the detention 
is still valid even if the grounds communicated 
are so vague and indefinite as to amount to no 
^ound at°all and as to afford no opportunity 
to make a representation. For, example, under 
the proviso, the detention would still be valid 
yen if the only ground given is we do not 
>ike your face.” Clause (5) of Art. 22 is manda- 
tory,and clearly means that detention in vio- 
T fltion of this provision becomes illegal. But the 
proviso makes the detention in violation of this 

provision nevertheless legal. 

[33] In my opinion, these contentions are 
correct, and I consider that the proviso, what¬ 
ever may have been the case before 26th Janu¬ 
ary, became void from 2Gth January. I also 
consider, however, that the provisions are 
clearly severable. Remove the proviso, and the 

• rest of the Act remains unchanged and fully 
operative. Mr. Ghosh concedes that he can cite 
no decision ia which it has been held that the 
proviso is an integral part of the Act and i3 

not severable. . ... 

[ 34 ] If the proviso goes, we are simply taken 

back to the position as laid down by the Full 
Bench of this Court in Nek Molidiurncid v. 
'Province of Bihar , A I. R. (36) 1949 Pat. 1 . (50 
cr. L. j. 44 F. B.), namely, that we have to 
examine the grounds to see that they are suffi¬ 
ciently clear and definite to enable a represen¬ 
tation to be made. The grounds were served 
upon the detenu on 26th January, within 15 days 
of the order, and they have been placed before 
us. Mr. Ghosh on the analogy of certain Divi¬ 
sion Bench decisions of this Court, contends 
that they are vague and indefinite. I cannot 


agree with him. They are set out at great length 
and in great detail partially in a printed docu- 
ment extending over two foolscap pages, and 
supplemented by a passage in type, relating to 
this particular detenu. It is first stated that he 
is an important member of the Communist 
Party of India, and the document then goes on 
to state that the Communist Party of India has 
adopted a highly secret programme of overthrow¬ 
ing through violence, the Government of India, 
a3 constituted by law, and that this plan has 
been put into operation. It is stated that Govern¬ 
ment have information that Communist cells 
functioning in Bihar have received secret direc¬ 
tives to build up illegally large stocks of fire¬ 
arms and ammunition, to smuggle explosives 
on a large scale, and to collect implements for 
breaking jails, and that there is intention to ex¬ 
ploit the Services to turn against Government 
so as to bring about a complete collapse of the 
Government and the Administration. Then it 
is said that Government had information re¬ 
garding the Party’s plan to carry out sabotage 
of important industrial and other installations. 
It is ~ said that in recent weeks mobs under 
Communist influence have violently attacked 
police escorts in attempts, sometimes successful 
to rescue Communists from custody, and Govern- 
ment has reasons to suspect strongly that the 
Party has already resorted to murder for defec¬ 
tion from and acting against the interest of the 
party. It is unnecessary to set out in detail the 
rest of the printed portion. The typed portion 
goes on to say that Shri Brahmeshwar Prashad 
has been a very active member of the Commu- 
nist Controlled Students’ Federation, and, al¬ 
though a school teacher, he continued to be one 
of the active members of the Communist Party, 
and Government is satisfied that, using his 
somewhat special position in the village com¬ 
munity as a school master, he has been respon¬ 
sible for secretly carrying on propaganda in the 
area between Naugachia and Bihpur explaining 
the Party’s programme to overthrow Govern¬ 
ment through violence. Even on his arrest he 
delivered an inflammatory speech to the students, 
who had assembled urging them to carry on the 
activities of the Communist Party of India 
during his absence. 

[35] I am not in the least concerned with 
whether these allegations, either with regard to 
the Communist Party generally or with regard 
to Brahmeshwar Prasad in particular, are true 
or false. But they er8 certainly quite clear and 
definite and sufficient to enable a representation 
to be made, and indeed Mr. Ghosh tells us tha 
the detenu ba 3 already made a detailed repre¬ 
sentation, and that in itself indicates, to my 
mind, that the grounds furnished are not vague. 
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t36] Therefore, I am of opinion that, were 
the detention otherwise legal, the detenu would 
not be entitled to release on the ground of any 
vagueness or insufficiency in the grounds and 
particulars furnished. 

[87] Next, Mr. Ghosh argues that the fresh 
order against the detenu made under Act ill [3] 
of 1950 on 15th January was not bona fide be¬ 
cause it was made only because the Government 
had reasons to believe that this Court was go¬ 
ing to declare that the detention was illegal for 
non-compliance with the mandatory provisions 
in the Ordinance regarding the Advisory Coun¬ 
cil. Even upon the assumption that Government 
did make this fresh order because it was anti¬ 
cipated that the Court was going to declare the 
detention illegal, that doe3 not make the order 
mala fide or a fraud on the statute. If Govern¬ 
ment was of opinion that the continued deten¬ 
tion of this man was necessary for the main¬ 
tenance of public order, it was certainly quite 
natural and proper, as soon as any irregularity 
was realised in the detention, to take steps to 
make it proper and regular. What else could 
Government be expected to do in the circum¬ 
stances? Such circumstances do not justify the 
inference that Government is merely attempting 
to frustrate and override the orders of this 
Court. They rather suggest that Government’s 
sole object is to secure the detention and custody 

of a man they, rightly or wrongly, regard a 3 
dangerous. 

[38] Mr. Ghosh further argues that the pro- 
visions of 8. 5 (G) of Act III [3] of 1950 are in¬ 
consistent with Art. 22 of the Constitution. The 
effect of Art. 22 (4) is that no one is to be 
detained for more than three months unless in 
accordance with a report of the Advisory 
Council that there is sufficient cause for euch 
detention. That necessarily means that the 
Court, in order to examine whether a detention 
is in accordance with this mandatory provision 
mu3fc be enabled to see and examine the report 
of the Advisory Council. But S. 6 (G) of the Act 
aays that all particulars contained in any cor¬ 
respondence between the Provincial Govern¬ 
ment and the Advisory Council and the report 
made by the Advisory Council shall be confi¬ 
dential, and, notwithstanding anything contain¬ 
ed in any law for the time being in force, no 
Court shall bo entitled to require any public 
servant to produce before it any of the said 
documents. In short, this provision is designed 
to prevent the Court from ascertaining if deten¬ 
tion beyond three months is in accordance with 
the report of the Advisory Council. As such it 
^appears to be calculated to evade the safeguard 
laid down as a fundamental right in the Consfci- 
tution, and there is an inconsistency which 
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renders it void. It is, however, in my opinion, 
severable, and the rest of the Act could stand 
unaltered after its excision. This would merely 
mean that the Court, despite this provision, 
could call for and examine the report, but it 
would not make the detention illegal if found to 
be in accordance with that report. 

[39] As, in my view, for the reasons given in 
the first part of this judgment, the detention of 
Brahmeshwar Prasad has become illegal since 
26th January, I would order his immediate 
release from custody. 

[40] Sarjoo Prasad J —This rule relates to 
an application filed under S. 491, Criminal P. C., 
on behalf of tb9 petitioner. The petitioner has 
been in detention ever since 4th March 1949 
under successive orders of detention passed by 
Government. lie filed this application in Decem¬ 
ber 1949 but the application was ordered to be 
put up for admission after the decision of ori- 
minal Miscellaneous No. 784 of 1949 which has 
since been disposed of on 23rd December 1949. 
Eventually this application wa3 admitted and 
rule issued on 4th January 1950, returnable 
within ten days. When the application again 
came up for hearing on isfch January 1950, it 
was stated by the learned counsel for the Crown 
that in this case a fresh order of detention has 
been passed against the petitioner under cl. (a), 
sub-s. (l) of S. 2, Bihar Maintenance of Public 
Order Act, 1949 (Bihar Act ill [3] of 1950). The 
petitioner’s counsel appeared to have no instruc¬ 
tion on the point in regard to this fresh order 
of detention, and counsel for the Crown wanted 
time to intimate to the Court if this fresh order 
of detention had been served on the petitioner 
or not. He was accordingly allowed time to 
do so. 

[41] The petitioner alleges that his detention 
is illegal, and that the order of detention passed 
against him under 8. 2 (l) (a) of ordinance iv 
[4] of 1949 had spent its force, and in any case 
the mandatory provisions of the law not having 
been complied with, it was not open to Govern¬ 
ment to detain him any further. In view of the 
fact that a fresh order of detention under Bihar 
Act III [3] of 1950 had been passed on the peti¬ 
tioner, the question whether or not his detention 
under the previous order passed under Ordin¬ 
ance IV [4] of 1949 is not of much importance. 

If the matter had rested there, we would have 
had to hold that the detention of the petitioner 
is not illegal because of this fresh order passed 
under Bihar Act ill [3] of i960. A Bench of this 
Court, when dealing with a similar question in 
Criminal Misc. No. 30 of 1950 to which I was 
also a party, held: 

“The order, yrxma facie , Is a regular order under 
the provisions of the Act, and it Is, therefore, neces- 


274 Patna Bbahmeshwar Prasad v. State of Bihab (Sarjoo Prasad J.) A. I.R 


Eary for the petitioner to show that what happened 
previously in eon.e way operates as a bar to prevent 
the legality of the subsequent detention order.” 

It was also held in that case that fresh deten¬ 
tion orders can be passed as it was clear from 
the provisions of S. 2 (l) (iii) of the Ordinance 
and those of 8. 4 (i) (iii) of the Act. It is true 
that in that case a question was raised as to 
Bihar Act III [3] of i960 being ultra vires in 
view of the fact that S. 2 (6) to (16) and 8. 8 
of the Act contain certain provisions dealing 
with the case of an absconder which were alleged 
to be repugnant to the procedure laid down in 
the Criminal Procedure Code. The Court con. 
Bidered irrelevant to answer this question as the 
provisions referred to therein were entirely 
Beparate and severable from the provisions 
which relate to the validity of the order of 
detention, and the procedure prescribed for the 
making of that order. In view of that previous 
decision we would have been bound to hold that 
this order of detention passed against the peti- 
tioner under Act III [3] of I960 was a valid 
order and could not be interfered with by this 
Court; but by the time the matter again came 
up for hearing, fresh developments took place. 

[42] On the morning of 26th January I960, 
“The Constitution of India” came into operation, 
and when the matter was again put up before 
us, the advocate for the petitioner filed a fresh 
affidavit on 3lst January I960, in which he 
claimed that Act III [8] of 1960 was ultra vires 
the Bihar Legislature and the provisions of 8. 2 
(l) (a) read with 88 4 and 6 of the said Act were 
inconsistent with the provisions of Part III of 
the Constitution of India, and, therefore, void. It 
is obvious that Act ill [3] of I960 could not be 
challenged as ultra vires on account of its be¬ 
ing inconsistent with the provisions of the 
Constitution of India. What the petitioner ac¬ 
tually meant was that Act ill [3] of 1960 was 
void on account of its being inconsistent with the 
provisions of the Constitution Act. 

[ 43 ] The argument, therefore, which has been 
advanced before us proceeds upon the footing 
that the provisions relating to preventive deten¬ 
tion under Act III [3] of I960 are repugnant to 
the provisiors in Part III of the Constitution of 
India, and. as such, the Act is void on account 
of the repugnancy. This argument has raised an 
important constitutional question, and we have, 
therefore, to examine the implications of this 
question in all its bearings. 

[ 44 ] In the first place, it has to be seen if the 
provisions of the Bihar Act III (3] of 1960 rela. 
ting to preventive detention are really in con¬ 
flict or inconsistent with the provisions relating 
to fundamental rights in Part III of the Consti¬ 
tution of India; and, in the second place, if those 


provisions are inconsistent, whether Bihar Acfc 
ill [3] 1950 is void to the extent of such incon¬ 
sistency or it is void as a whole because those 
provisions constitute an integral part of the Act* 

[46] I shall briefly refer to the relevant pro- 
visions of the Constitution of India in order to 
appreciate the point which arises in this case. 

[46] Article 13 (a) of the Constitution of India 
says: 

“All laws in force in the territory of India im* 
mediatly before the commencement of this Constitution 
in so far as they are inconsistent with the provisions 
of this Part, shall to the extent of such inconsistency, 
be void.” 

Now Art. 13 (8) (b) defines what is meant by the 
term “laws in force” mentioned in Art. 13 (l)» 
It says: 

“ Maws in force* includes laws passed or made by a 
Legislature or other competent authority in the territo¬ 
ry of India before the ot mmencement of this Constitu¬ 
tion and not previously repealed, notwithstanding that 
any such law or any part thereof may not be then in 
operation either at all or in particular areas.” 

The Bihar Act ill [3] of 1960 would evidently, 
therefore, come within the definition of “laws in 
furce” in the territory of Bihar which is a part 
of territory of India 'immediately before the 
commencement of this Constitution. 

[47] Now, Art, 21 of the Constitution of India 
says: 

“No person shall be deprived of his life or personal 
liberty except according to procedure established by 
law.** 

Then comes Art. 22 which is perhaps the most 
relevant article which falls to be scrutinised in 

this caee. Article 22 (l) says: 

“No person who is arrested shall be detained in custody 
without being informed, as boon as may be, ol the 
grounds for Bucb arrest nor shall he be denied the right 
to consult, and to be defended by, a legal practitioner of 
bis choice.” 

The words "as soon as may be” are significant. 
It enjoins that no person who is arrested shall 
be detained in custody unleee he is informed, as 
soon as may be, of the grounds for such arrest and 
detention. I may then refer to sub-cl. 3 (b) of 
Art. 22 which says: 

“NothiDg In cle. (1) and (2) shall apply to any person 
who is arrested or detained under any law providing 
for preventive detention.” 

In other words, this is an exception to the gene¬ 
ral provisions contained in els. (l) and (2) of 
Art. 22. Then Art. 22 (4) proceeds to lay down a 
procedure for preventive detention which says: 

“No law providing for preventive detention ehaU 
authorise the detention of a person for a longer period 
than three months unless an Advisory Board consisting 
of pereonB who are, or have been, or are qualified to be 
appointed as, Judges of a High Court baa reported be¬ 
fore the expiration of the 6aid period of three mont B 
that there is in its opinion sufficient cause for soon 

detention.” 

Then comes a proviso which says: _ . 

“Provided that nothing in the eub-clause eh * 
authorise the detention of any person beyond the max-- 
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mam period prescribed by any law made by Parlia¬ 
ment under sub cl (b) of cl. (7) or in those cases where 
such person is detained in accordance with the provi¬ 
sions of any law made by Pariament under sub-cls. (a) 
and (b) 01 ol (7).° 

[48] The analysis of this provision shows, in 

; the first place, that it does not authorise the 

preventive detention of any person for a period 
longer than three months under any law; but it 
makes an exception for detention for a longer 
period in two cases only: (l) The first exception 
is where an Advisory Board has reported before 
the expiration of the period of three months that 
there in its opinion sufficient cause for such de. 
tention. The proviso to sub-cl. (a) of cl. ( 4 ) of 
that Article constitutes a further safeguard, 
namely, that even by this exceptional procedure 
which arises on the report of an Advisory Board, 
there shall be no detention of any person beyond 
the maximum period prescribed by any law 
made by Parliament under sub cl. (b) of cl. (7). 
(2) Then comes the independent sub cl. (b) of 
cl. (4) of the Article which makes another excep¬ 
tion for detention beyond the maximum period 
of three months: namely, where such person is 
detained in accordance wffh the provisions of 
any law made by Parliament under sub els. (a) 
and (b) of cl. (7). Shortly put, therefore, sub- 
cls. (a) and (b) of cl. ( 4 ) provide exceptions for 
detention beyond the period of three months (i) 
where an Advisory Board reports to that effect, 
and (ii) where Parliament has made any law 
for such detention as contemplated by cl. (7) of 
that Article. 

[ 49 ] We next come to another clause of 
Article 22 , and that is clause (6). This clause 
provides that where a person is detained in pur¬ 
suance of an order made under any law provid¬ 
ing for preventive detention, the authority 
making the order shall, as soon as may be com¬ 
municate to such person the grounds on which 
the order ha9 been made and shall afford him 
the earliest opportunity of making a representa¬ 
tion against it. But cl. (6) of the Article adds a 
rider to this clause, namely, that the authority 
making such an order, as is referred to in cl. (6), 
shall not be bound to disclose facts with such 
authority considers to be against public interest 
to disclose. I shall have to refer to these clauses 

■v of Art. 22, namely, els. (e) and (6) together when 
I come to consider the corresponding provisions 
of the Bihar Act, in [3] of 1950. 

[50] Then comes cl. 7 of Art. 22 which is 
another very pertinent clause. I have already 
said; when dealing with cl. ( 4 ) of the Article, 
that it is referred to in cl. (4) in connection with 
two important matters. In the first place, 6ven 
on the report of an Advisory Board, it would 
not be open to the authorities to detain a person 
for any period longer than the maximum period 


prescribed by any law framed by Parliament 
under sub-el. (b) of this Article. Sub-clause (b) 
of this Article, therefore, gives power to Parlia¬ 
ment to prescribe by law the maximum period 
for which any person in any class or classes of cases 
may be detained under any law providing for 
preventive detention. In the second place, sub- 
cl. (b) of cl. (7) gives a sort of a plenary power 
to Parliament to prescribe by law the cireum. 
stances under which and the class or classes of 
cases in which, a person may be detained for a 
period longer than three months under any law 
providing for preventive detention without obtain¬ 
ing the opinion of an Advisory Board in accord¬ 
ance with the provisions of sub-cl. (a) of cl. ( 4 ), 

[51] If, therefore, Parliament proceeds to act 
under cl. (7) of Art. 22 and prescribes by law 
that a person may be detained for a period longer 
than three months in a certain class or classes 
of cases or under certain circumstances, it may 
do so notwithstanding the provisions of cl. ( 4 ) 
of Art. 22 . This power which is given to Parlia- 
ment, therefore, is important in two ways. On 
the one hand, it may provide the maximum 
period for preventive detention thereby limiting 
the period provided by any law for that purpose. 
On the other hand it gives a power to Parlia. 
ment to prescribe a longer period for detention 
than that contemplated by cl. ( 4 ) of the Article 
and irrespective of the procedure laid down in 
that Article for reference to any Advisory Board. 
Therefore, it comes to this that even if a law 
may prescribe for preventive detention a period 
longer than that contemplated by cl. ( 4 ) of 
Art. 22. and the procedure for reference to an 
Advisory Board laid down therein, that law for 
preventive detention may still continue to be 
good and valid if Parliament acting under cl. ( 7 ), 
Art. 22 prescribes a longer period for detention 
irrespective of the provisions of sub-cl. (a) of 
cl. (4) of that Article, subject of course to the 
limitations prescribed in cl. 17 ) itself. 

[62] Having examined the provisions of 
Art. 22 which, as I said, are most important 
provisions of the Constitution of India dealing 
with the protection against arrest and detention, I 
shall now proceed to examine the relevant pro¬ 
visions of the impugned Act, namely, the Bihar 
Act ill f3] of i960. 

[63] Under s. 2 ( 1 ) (a), Bihar Act, if the Pro¬ 
vincial Government is satisfied with a view to 
preventing a person from acting in any manner 
prejudicial to the public safety and the main¬ 
tenance of public order it may make an order 
directing his detention. Then under S. 5 it ia 
provided that where an order is made under 
ol. (a) of eub.B.. ( 1 ) of 8. 2 within fifteen days of 
the date on which the order iB served on the 
person in respect of whom it is made, the autho- 
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rity making the order shall communicate the 
grounds on which the order has been made 
against him and such other particulars as in the 
opinion of the authority may be sufficient to 
enable him to make a representation against the 
order. It is to be noted that there is no period 
provided in the Act during which the order can 
be served upon the person concerned. There is 
a period of limitation provided for making a 
representation against the order by the detenu 
which is within fifteen da^s from the service of 
the order, but there is no period of limitation 
provided during which the order has to be 
served on the detenu. It may be argued on be¬ 
half of Government that in the absence of any 
such period it has to be assumed that the service 
of the order should be made within a reasonable 
time. In fact, in this case the order passed 
under the Act was served almost immediately 
but that is immaterial when we are examining 
the provisions of the Act itself. There is obvious- 
ly a lacuna in the Act in regard to this period. 
If, therefore, Government were to delay the 
service of the order (even assuming for certain 
reasonable administrative difficulties) for over 
a period of three months, the provisions of the 
Act enable them to do so; and they can thereby 
continue to detain the individual without any 
service of the order for a period longer than 
three months. This would be in apparent con- 
flict with cl. (4) of Art. 22 of the Constitution of 
India. The date of service of the order is very 
material inasmuch as the other procedure laid 
down in S. 5 , Bihar Act only arise after the 
service of that order. But whether these pro¬ 
cedures are followed or not, it cannot be said 
that the order of detention would be thereby 
rendered illegal merely beoause no service ba3 
been effected. In fact, in dealing with criminal 
Misc. No. 30 of 1960 decided on 24fch January 
1950, this Court definitely pointed out that the 
validity of the detention depends on the existence 
of the order and not on the service thereof. 
This then i 9 the first point of inconsistency be¬ 
tween the Bihar Act and the Constitution of 

India. 

[64] It is next pointed out that the proviso to 
sub-s. (1) of S. 5, Bihar Act is also in conflict 
with els. (5) and (6) of Art. 22. The proviso says 

that 

“neither the said order nor the detention of the said 
person thereunder shall be invalid or unlawful or im¬ 
proper on the ground of any defect, vagueness or 
insufficiency of the communication made to Buch person 
under this section.” 

Section 5, however, prescribes that the authority 
making the order shall, as soon as may be, com¬ 
municate to such person the grounds on which 
the order has been made and shall afford him 
the earliest opportunity of making a representa- 


A. I. R. 

tion against the order. It is contended, in the 
first place, that cl. (5) of Art. 22 enjoins upon 
the authority to communicate the grounds of 
detention, but it does not authorise him to take 
shelter under any vagueness or insufficiency in 
the communication of the grounds. What is re¬ 
quired by the Act is that the grounds should be 
communicated as they are. Of course, it em¬ 
powers the authority not to disclose facts which 
he considers improper to disclose in public inte¬ 
rest. The proviso in question, on the contrary, 
gives a very large power to the authorities and 
says that even if the communication of the 
grounds are vague and insufficient or defective, 
the detention shall not be rendered invalid or 
unlawful on that account. I shall have occasion 
to examine this ground of repugnancy in a sepa¬ 
rate place because the question would still re. 
main whether the repugnancy of the proviso 
would affect the other provisions of the Act 
relating to preventive detention, or whether it is 
merely severable from those provisions of the 
Act which could subsist in spite of this repug- 

Danoy. . 

[66] I may then refer to some of the other 

sub-sections of S. 6, which deal with the proce¬ 
dure for reference to the Advisory Council. I 
should mention here another little point which 
has also arisen for consideration. Under the 
Constitution Act, it is only said in cl. (5) of 
Art. 22 that the authority making the order of 
detention shall afford the person concerned the 
earliest opportunity for making a representation 
against the order. The earliest opportunity may 
be ten day 3 or may be beyond ten days from 
the date of service, of the communication of 
grounds to the person detained. To put it diffe¬ 
rently, the Constitution Act does not create any 
disability or place any limitation on the detenu 
to make a representation within ten days of the 
communication of the grounds of detention, 
whereas the Act in sub-s. (l) of S 5 does create 
such a disability and a limitation, so that if the 
detenu fails to make a representation within 
that period his representation may be thrown 
out altogether as time-barred. Sub-s. (2) of S. 6. 
Bihar Act, again provides for reference to an 
Advisory Council the grounds on which an order 
of detention has been made and the represents- 
tion, if any, made by the person together with 
other relevant materials. Then it proceeds to say 
that the Advisory Council shall if necessary 
after calling for such further information from 
Government or from the person concerned sub¬ 
mit a report to the Provincial Government again 
within twelve weeks of the date of the service 
of the order on the person concerned. I have 
already pointed out that in all these cases we 
find that the time starts running from the date 
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of service of the order, but there is a lacuna in 
the Act as to the period during which this ser¬ 
vice is to be made. This twelve weeks may well 
be within a period of three months or it may be 
much beyond the period of three months, but 
cl. (4) of Art. 22 , Constitution Act says that there 
shall be no detention beyond a period of three 
months unless within that period an Advisory 
Board has reported that in its opinion there is 
sufficient cause for such detention. Here again 
there appears to be a repugnancy between the 
Act and the Constitution of India. But this is 
not all. 

[66] As we proceed to examine sub ss. (6) and 
(6) of S. 6, Bihar Act, we find that there are fur¬ 
ther grounds of repugnancy. Sub-section ( 5 ) says: 

"After considering the report of the Advisory Coun¬ 
cil, the Provincial Government may confirm, modify, 
or oancel the order made under cl. (a) of sub-e. (1) of 

B. 2.” 

Now, again it is quite clear from the provisions 
that the Provincial Government is not bound to 
respect the report of the Advisory Council. It 
may or may not accept the report at all. But 
this is not what is contemplated by cl. 4 (a) of 
Art. 22 of the Constitution. In that clause the 
authority detaining the person concerned is 
bound by the report of the Advisory Board. If 
the Advisory Board thinks that any further 
detention is undesirable, the authority detaining 
is bound to release. If, on the other hand, the 
Advisory Board thinks that a longer detention 
is justified, the authority detaining has to act upon 
that opinion of the Advisory Board. Again the 
difficulty arises as to the time-lag. Under S. 6 
of the Act although the Advisory Council is 
bound to submit its report within twelve weeks 
from the date of the order, there is no period 
fixed within which the Provincial Government 
is to pass its final order. They can wait even 
upon the submission of the report of the Advisory 
Council for an indefinite period and thereby pro- 
long the detention of a person. In dealing with 
Cri. Misc. No. 886 of 1949 decided on 24th Janu- 
ary 1950, Sumrmod v. Province of Bihar , 

A. I. R. (37) 1950 Pat. 559,1 referred to this ano¬ 
maly when examining the corresponding provi- 
sions of both the Public Order Ordinance (No. 2) 
IV [4] of 1949 as well as the Act of 1950. Thus it 
is to be noticed that there is no limitation in Act 
ill [3] of 1950 either for service of the order or for 
the passing of the final order as contemplated by 

B. 4 of the Act after the submission of the report 
of the Advisory Council. This again is material 
because it is only when such a final order has 
been passed by Government that under S. 4 of 
the Act this order shall remain in force for a 
period not extending six months from the date 
on which it is passed ; though, of course, it is 


open to Government to revoke the order within 
that period or even to extend it as provided 
therein. 

[67] Then again sub-s. (6) of S. 5 provides: 

‘‘All particulars contained in any correspondence be¬ 
tween the Provincial Government and the Advisory 
Counoil and the report made by the Advisory Council 
shall be confidential and no Court shall be entitled to 
require any publio servant to produce before it any of 
the said documents. M 

This provision evidently would be in clear con¬ 
flict with cl. 4 (a) of Art. 22 under which it 
would be open to a Court of law to see whether 
an extension beyond tho period of three months 
is justified in view of the opinion of an Advisory 
Board justifying such detention. For all these 1 
reasons, it has been contended and, in my opi¬ 
nion, rightly contended that Act Til [3] of 1950 is 
repugnant to the Constitution of India, and, as 
such, it is void. 

[58] Another point which has been argued be- 
fore us can be formulated in this way. Article 
246 of the Constitution Act provides for the sub¬ 
ject-matter of the laws to be made by Parlia¬ 
ment and by the Legislatures of States. It says 
that the matters enumerated in List I in the 
Scb. vii of the Constitution are matters over 
which Parliament has got exclusive power 
to legislate. Then it also provides that the Legis- 
lature of any State specified in Part A or Part B 
of Sch, l also have power to make laws with res- 
pect to any of the matters enumerated in List III 
in the Sch. Vii referred to as the “Concurrent 
List’ 1 , whereas the Legislature of a State specified 
in Part A or part B of Sch. l, has exclusive power 
to make laws for such State or any part thereof 
with respect to any of the matters in List II of 
the Schedule referred to as the ‘ State List". 
Now List I, therefore, is the “Union List”, and 
in the “Union List" our attention is drawn to 
item 9 which provides for preventive detention 
for reasons connected with "Defence, Foreign 
Affairs, or the security of India”. Then List ill 
which is the 1 Concurrent List” shows item 3 
enumerating 

"Preventive detention for reasons connected with the 
eecurity of a State, the maintenance of public order, or 
the maintenance of supplies and services essential to 
the community etc.” 

It is, therefore, argued that on the Concurrent 
List it is open to a State as also to Parliament 
to frame laws for preventive detention though 
under item 9 of List I it would be open exclu¬ 
sively to Parliament to legislate in regard to 
preventive detention for reasons connected with 
Defence, Foreign Affairs, or the security of India. 
It is true that preventive detention for reasons 
connected with Defence, Foreign Affairs or the 
security of India are exclusively within che pur- 
view of Parliament and constitute its exclusive 
field of legislation but where preventive deten- 
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tions are for reasons connected with the security 
of a State and maintenance of public order, 
power has been given under the Concurrent List, 
as already shown above, to the States concerned 
to legislate in regard to this matter. Therefore, 
from that point of view, it could not be said that 
Act III [3] of 1950 which deals with preventive 
detention for maintenance of public order would 
be illegal or ultra vires. Our attention has been 
drawn to Art. 254, Constitution Act, where it is 
provided that 

“If any provision of a law made by the Legislature of 
a State is repugnant to any provision of a law made by 
Parliament which Parliament is competent to enact, or 
to nny provision of an existing law with respect to one 
of the matters enumerated in the Concurrent LiGt, then, 
subject to the provisions of ol. (2), the law made by 
Parliament, whether passed before or alter the law 
made by the Legislature of suoh State, or, as the case 
may be, the existing law shall prevail and the law made 
by the Legislature of the State shall to the extent of 
the repugnanoy, be void.” 

It is contended on the basis of this section also 
that tbo Bihar Act III [3] of 1950 being repugnant 
to the Constitution of India is void to the extent 
of its repugnancy. This may raise another ques¬ 
tion as to the pith and substance of the legisla¬ 
tion impugned. Section 254, however, has really 
no application to the case in hand. Section 254, 
can only apply, if there is a legislation by Parlia¬ 
ment in regard to some of those matters enumerat¬ 
ed in List I or in List III of Sob. 7. Here the 
repugnanoy complained of is against the Constitu¬ 
tion of India itself. Therefore, the relevant provi¬ 
sion applicable is not Art. 254 of the Constitution 
but Art 13 of the Constitution to which reference 
has already been made; and if it can be held, as it 
has been held above, that the provisions of Act III 
[3] of 1950 are repugnant to the Constitution of 
India, then those provisions to the extent of their 
repugnancy would be void on the plain terms of 
Art. 13 (l) of the Constitution. 

[69] The question then arises whether the 
entire provisions relating to preventive detention 
under Act ill [8] of 1950 are void on account of 
the repugnancy or only some of the provisions of 
the Act are void. If we can find that the offending 
provisions ate not separable, then it has to be 
declared that the entire provision relating to pre¬ 
ventive detention under the Bihar Act ill [3] of 
1950 is void on account of its repugnancy. If, on 
the other hand, they are separable, then there is 
no reason why only those provisions should not 
be declared to be void and other provisions of 
the Act held to be valid. 

[60] In deciding criminal Miec. No. 854 of 
1949 and Criminal Miso. 870 of 1949 my brother 
Das and myself held that the provisions of sub- 
8s. (4) and (5) of S. 4, Public Order Ordi¬ 
nance are not merely directory but mandatory, 
they being integral parts of the scheme envisag¬ 


ed by the Public Order Ordinance, This 8. 4, 
Public Order (no. 2) Ordinance IV [ 4 ] of 1949 
almost exactly corresponds to 8. 5 of the Act. 
Therefore, in connection with another application 
of a similar nature cri. Miso. No 885 of 1949 
decided on 24th January 1950 Sunirmal v. 
Province of Bihar , (a. i. R. (37) 1950 Pat. 259) I 
again pointed out that 

“the provisions of sub-88.(4)and(5) of 8.5 of Act III [3] 
of 1950 appear to us to be mandatory and Integral parta 
of the scheme of the Act for the very same reasons as 
the corresponding provisions of the Ordinance of 1949 
as already deoided by us in Cri. Misc. Noe. 854 and 870 
of 1949.” 

I, therefore, hold that the provisions of the Bihar 
Aot in [3] of 1950 relating to preventive detention 
are void as being repugnant to or inconsistent 
with Art. 22 ( 4 ) and ( 5 ) of the Constitution of, 
India. 

[6l] At an earlier stage of this judgment, I 
have pointed out that under Art. 22 (7), Constitu¬ 
tion Act, Parliament has the power to legislate 
so as to prescribe the maximum period for which 
a person may be detained under any law provid¬ 
ing for preventive detention, or ifc may provide 
by legislation for detention for a period longer 
than three months under any law providing for 
preventive detention without obtaining the 
opinion of an Advisory Board in accordance 
with the provisions of sub cl. (a) of cl. (4) of 
Art. 22. This power which is vested in Parlia¬ 
ment by virtue of cl. (7) of Art. 22 can be also 
exercised by the President of the Indian Union 
until the expiration of one year from the com¬ 
mencement of thi3 Constitution or until pro¬ 
vision is made by Parliament under cl. (7) of 
Art. 22. In other words, so long as Parliament 
itself does not do it, the powers exercisable by 
Parliament under Art. 22 (7) could be exercised by 
the President of the Indian Union. The Constitu¬ 
tion Act under Art. 372 also provides that 

“all the law in fores In the territory of India immedi¬ 
ately before the commencement of this Constitution 
Bhall continue in force therein until altered or repealed 
or amended by a competent Legislature or other com¬ 
petent authority”. 

In ol. ( 2 ) of the same Article the Constitution 
provides for adaptation of the provisions of any 
law in force in the territory of India in order to 
bring them in accord with the provisions of this 
Constitution, and ifc siys that the President may 
by order direct such adaptations and modifica¬ 
tions of such law whether by way of repeal or 
amendment as may be necessary or expedient in 
order to fulfil the purpose of adaptation. It further 
provides that the law shall as from such date as 
may be specified in the order, have effect subject to 
the adaptations and modifications so made, and 
the said adaptations or modifications shall not 
be questioned in any Court of law. This power of 
the President to direct adaptations of the pro- 
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’visions of any law in force in the territory of 
India can be exercised subject to the limitation 
provided in cl. (3) of Art. 372, Now, sub cl. (2) of 
Art. 372 pre-supposes that although the pro- 
visions of a law in force in the territory of India 
may not be in complete accord with the pro¬ 
visions of the Constitution Aot, yet, the President 
by virtue of adaptation orders may bring them 
in consonance with the provisions of the Consti¬ 
tution Aot, and thereby render those laws effec¬ 
tive. A question may arise whether by such 
adaptation the President could cure any repugn- 
ancy or inconsistency in a law in foroe in the 
territory of India immediately before the com¬ 
mencement of the Constitution. The answer 
evidently seems to be in the affirmative. The 
power exercisable under Art. 372 oan be exer¬ 
cised by the President only after the commence¬ 
ment of the Constitution. Under Art. 394 of the 
Constitution, barring some of the provisions 
mentioned therein, all the remaining provisions 
of the Constitution Act came into force on 26 th 
January 1960, in faot immediately after midnight 
of 26fch January. The President of the Union 
could not enter upon his office or discharge his 
functions as such until he had taken his oath of 
office as required by 8. 60, Constitution Act. 
This oath of office was taken by the President 
after the commencement of the Constitution 
sometime at about 10 16 A. M. on 26tb morning. 
That being so, the President could act under 
Art. 372 only after the commencement of the 
Constitution. It does not appear, however, that 
there was any adaptation order passed by the 
President in relation to Aot III [3J of 1950 so as 
to modify these provisions or to repeal or amend 
it in order to make it consistent or in accord 
with the provisions of the Constitution of 
India. 

[ 62 ] Even if the President had purported to 
do so, the problem still remains whether he could 
thereby revive the provisions of an Aot which 
became void on account of repugnancy as soon 
as the Constitution came into operation. I have 
shown above that the President was not com¬ 
petent to act until he had taken his oath of 
■office, and there was a difference of about ten 
hours between the commencement of the Consti¬ 
tution and the assumption of the office by the 
President. The considerations which apply to 
the interpretation and application of Art. 372 
cannot apply to the interpretation and application 
of Art. 13 of the Constitution. Article 372 comes 
under Part XXI ot the Constitution of India deal- 
ing with temporary and transitional provisions. 
It definitely saves the operation of all laws which 
were in force before the commencement of this 
'Constitution, and it provides that those laws 
shall continue to be in force- Those laws shall 


not be, therefore, void but any inconsistency in 
such laws may be cured by adaptations aa 
provided under cl. (2) of Art 372. The pro¬ 
visions of part III of the Constitution Act which 
deal with fundamental rights stand on an en¬ 
tirely different footing. There Art. 13 is a special 
provision whiSh acts and operates upon all laws 
which purport to interfere with fundamental 
rights of people, and it says very definitely that 
all laws in force in the territory of India im¬ 
mediately before the commencement of this 
Constitution in so far as they are inconsistent 
with the provisions of Part III shall to the 
extent of such repugnancy be void. Therefore, 
Art. 372 and the powers of adaptation laid down 
therein would apply to all other legislations 
which are not affected by Art 13, Constitution 
Act and which do not interfere with the funda¬ 
mental rights of individual as laid down in 
Part III, of the Constitution. Therefore, if there 
is any enactment the provisions of which offend 
against the provisions of Art. 22, Constitution 
Act by operation of Art. 13, those provisions 
shall become void. At one stage I was inclined 
to think that the clause under any law providing 
for preventive detention, as used in cl. 7 (a) and 
(b) of Art. 22 would cover both class of cases, 
namely, laws which were in existence before the 
commencement of the Constitution and laws 
which came into operation after the commence- 
ment of the Constitution. But the difficulty in 
adopting the former interpretation would be in 
the application of Art. 13, Constitution Act. 
Article 13 would render void the provisions of 
any law which are inconsistent with part III of 
the Constitution as soon as the Constitution 
commenced to operate. Now, the Parliament or 
the President could not be expected to aot ac¬ 
cording to the procedure envisaged under Art. 22 
(7) until after the Constitution commenced. 
Therefore, by any such act or legislation of 
Parliament or that of the President the law 
whioh had already become void ex proprio vigors 
Art. 13 of the Constitution could not be restored 
to life and rendered valid. I have since had the 
advantage of reading the judgment prepared by 
my Lord the Chief Justice and I agree that the 
phrase “any law providing for preventive deten¬ 
tion” must be taken to relate to prospective 
laws, that is, laws which oame into operation 
after the commencement of the Constitution and 
which would fall under Art. 13 (2), Constitution 
Act. That being so, the provisions relating to 
preventive detention in Act HI [3] of 1950 having 
already become void as soon a3 the Constitution 
commenced, they could not be revived by any 
act of the President purporting to do so under 
Art. 22 (7) read with Art. 373 of the Constitution; 
nor, in my opinion, could he do so by any 
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adaptations contemplated by Art. 872, Constitu¬ 
tion Act. 

[63] In course of arguments it was intimated 
to us by the learned Government Advocate ap¬ 
pearing for the State of Bihar that the President 
of the Indian Union had under some notification 
of the Indian Union purported to prescribe law 
under Art. 22 (7) read with Art. 373, Constitution 
Act. The hearing of the application was accord¬ 
ingly adjourned to another date to enable the 
learned Government-Advocate to produce the 
order in question. As I have said, the power 
under Art. 373 is exercisable by the President 
until the expiration of one year from the com¬ 
mencement of the Constitution, or until pro¬ 
vision is made by Parliament under Art. 22 (7). 
A notification was subsequently produced before 
us on behalf of the State of Bihar purporting to 
be signed by the President of the Indian Union. 
The notification is dated 26th January 1950. 
The notification purports to be in the exercise 
of powers conferred by sub-d. (a) and (b) of 
cl. (7) of Art. 22 of the Constitution of India 
read with Art. 373 thereof and of all other powers 
enabling the President to act in that behalf. 
The President under the said notification had 
made the following order, namely : 

“1. (1) This order may be called the Preventive 
Detention (Extension of Duration) Order 1950. 

(2) It Ehall come into force at once, 

2. Where in any ciasff*of oases or under any circum¬ 
stances specified in any law providing for preventive 
detention in force at the commencement of the Consti¬ 
tution of India (hereinafter referred to as 'the Consti¬ 
tution’) any person was, immediately before such 
commencement, or is at any time thereafter, in deten¬ 
tion in pursuance of an order made UDder such law, 
such perEf n may be detained for a period longer than 
three months under such law without obtaining the 
opinion of an Advisory Board in accordance with the 
provisions of eub*cl. (a) of cl. (4) of Art. 22 of the 
Constitution. 

3. The maximum period for which any such per¬ 
son, as is referred to in para. 2 may be detained, 
shall, in the case of a person in detention immediately 
before the commencement of the Constitution, be three 
months from such commencement, and in the caee of a 
person detained in pursuance of an order made after 
suoh commencement, be three months frem the date 
of such order.” 

Mr. Gbosh appearing for the petitioner contends 
that there is nothing to indicate that the notifi¬ 
cation produced has been published under the 
authority of Government, neither the original 
has been produced nor has it been shown that it 
is a part of the publication in the Gazette of 
India. For these reasons he contends that the 
Court should not take any notice of the aforesaid 
notification produced by the learned Govern¬ 
ment Advocate. In reply he refers to another 
notification bearing the same number and the 
same date as the one produced by the learned 
Government Advocate. But this notification is 


said to be an extract of the Gazette of India 
dated 26 th January 1960. The terms of the noti¬ 
fication are also exactly similar to the one pro¬ 
duced by the learned Government Advocate with 
this difference that the notification which must 
be held to be authentic, being an extract from 
the Gazette of India, Extraordinary, is signed by 
“C. Rajagopalacbari, Governor-General.” Mr. 
Ghosh contends that the notification in question 
is not signed by the President but signed by the 
Governor-General. Now, under Art. 392 (i), 
Constitution Act, the President may for the pur¬ 
pose of removing any difficulties, particularly in 
relation to the transition from the provisions of 


the Government of India Act, 1935, to the pro- 
visions of this Constitution, by order direct that 
this Constitution shall, during such period as 
may be specified in the order, have effect sub¬ 
ject to suoh adaptations, whether by way of 
modification, addition or omission, as he may 
deem to be necessary or expedient. Under cl. (3) 
of Art. 392 the powers conferred on the President 
by this Article, that is, the power to make 
adaptations in this Constitution itself by way of 
modification, addition or omission, for the pur¬ 
pose of removing any difficulties in course of 
transition may be exercised by the Governor- 
General of the Dominion of India. But this 
power can be exercised by the Governor-General 
of the Dominion of India only before the 
commencement of this Constitution. He cannot 
exercise this power of adaptation after the 
commencement of this Constitution. Therefore, 
the notification produced by Mr. Ghosh which 
purports to be signed by the Governor-General 
and is dated 26th January 1950, could not be of 
any value at all for purposes of adaptation of 
the Constitution Act; nor could it be of any 
value for the purpose of Art. 373 because under 
Art. 373 it is omy the President who could act 
after the commencement of ibis Constitution. 


The learned Government Advocate, however, 
gays that the notification produced by Mf* 
Ghosh is incorrect being due to some error in 
printing. He has not, however, produced any 
affidavit in support of this contention. He has 
not produced the original notification on whic 
he relies for the purpose of showing that it ^as 
the President who acted under Art. 373 of t 0 
Constitution; nor has he produced any aut ^^ 0 
cated copy thereof ; nor has he show 7 n tba ^ 
order on which he relies has been publish 1 

the Gazette of India, ordinary or extraordinary. 

There is, therefore, no material before us 
which we can hold that the President has 
ported to act under Art. 373, Constitution ^ 
and that the notification produced by 
is incorrect. After the preparation of * £ n0m _ 

ment the learned Government Advocate P 
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ed before us a certified copy of the notification 
dated 26th January 1960 signed by the President 
of the Indian Union. But, a3 I have already 
said, this is immaterial and dees not affect the 
legal position which I have discussed above, and 
by this notification the President could not revive 
the provisions of a law which due to their in¬ 
consistency in Constitution of India as given in 
part 111 of the Constitution had already become 
void. I am, therefore, constrained to hold that in 
any view of the matter the detention of the 
petitioner is illegal. 

[64] In view of what I have held, it is un¬ 
necessary for me to dilate upon the question 
whether the proviso to sub-s. (l) of S. 5, 
Bihar Act III [3] of 1950, even if void on account 
of repugnancy is severable from the other pro¬ 
visions of the Act. Mr. Ghosh appearing for the 
petitioner submits that it is not. He would have 
us hold that it is an integral part of the scheme 
of the Act relating to preventive detention. I am 
afraid I cannot accept this contention of the 
petitioner. It is quite obvious that this proviso 
is severable and if I had not otherwise come to 
the conclusion that the entire provisions of the 
Act relating to preventive detention are repug¬ 
nant to the Constitution of India, I would have 
held that the proviso could be eliminated from 
consideration in examining the legality or other¬ 
wise of the detention of the petitioner. In that 
event, it was sufficient for us to see whether or 
not the communication of the grounds to the 
petitioner was such as to enable him to make a 
representation against the order of detention. It 
is not open to us to examine the correctness or 
otherwise of the grounds of detention. Even od 
the authority of the decision in the case of Nek 
Mohammad v. Province of Bihar , A. I. R. (36) 
1949 Pat. 1 : (60 cr. L. J. 44 F. B.), all that this 
Court is entitled to say is that, if no particulars 
are given or particulars are given in such a way 
as to make it impossible for the detenu to make 
a representation against the order, then there is 
a failure to comply with the mandatory provi¬ 
sions of the section, and the detenu i3 deprived, 
to use the words of the section, “the earliest 
opportunity of making a representation.” This 
does not mean that it is open to this Court to 
examine the correctness cr otherwise of the 
grounds of detention which is really the function 
of 'Government or the Advisory Council or 
Advisory Board constituted for the purpose. 

[65, Mr Ghcsh for the petitioner has relied 
upon n number of decisions of this Court in this 
connection. It must be said that some of the 
decisions have gone to the extent of criticising 
the propriety of the grounds of detention com¬ 
municated to the petitioner ; but these decisions 
are at best merely illustrative. So far as the 


grounds furnished to the petitioner are concerned, 
we have examined them carefully and I do not 
think that there i3 any vagueness or indefinite¬ 
ness about the grounds alleged. That being so, I 
would have bten reluctant to hold that the 
detention of the petitioner i3 illegal on this 
account. But in view of the reasons advanced 
above, I must hold that the detention of the 
petitioner is illegal and he should be set at 
liberty forthwith. 

K.s. Detenu released , 
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Agarwala 0. J. 

Ramjatan Bhagat and others — Petitioners v. 
Babu Net Lal Sah and others — Opposite 
Party. 

Civil Revn. No. 288 of 1949, D/- 8-12-1949, against 
order of Munsif, Banka, D/- 12-3-1949. 

Civil P. C. (1908), O- 1, R. 10; O. 22, R. 4 — 
Redemption suit — Death of one of defendants — 
Application for addition of legal representative after 
limitation —Continuation of suit by addition — T. P. 
Act (1882), S. 60, Proviso. 

A right to redeem a mortgage continues until it has 
been extinguished by an act of parties or by a decree of 
a Court. Where, during the pendency of a suit for 
redemption, one of the defendants die3 and an application 
for the addition of his legal representative is made after 
the period of limitation prescribed therefor and the 
right to redeem is not extinguished, it is in the interest 
of the parties that the suit should be allowed to proceed 
with representative added as a party rather than driv¬ 
ing the plaintiff to institute a fresh suit against the 
surviving defendants and the legal representative of the 
deceased defendant. [Para 2] 

Annotation: (’44-Com.) Civil P. C., O.l R. 10 N. Ill 
O. 22 R. 4 N. 7 and 8. 

S. C. Misra—iot Petitioners. 

S. K. Sarhar and S. N. Prasad - for Opposite Party, 

Order.—This is an application by the defen¬ 
dant, and arises out of a suit against two persons 
for redemption of a mortgage. During the 
pendency of the suit, one of the defendant mort¬ 
gagees died. No steps were taken within the 
relevant period of limitation to bring the heirs 
of the deceased defendant on to the record, with 
the result that the Court ordered that the suit 
had abated as against the deceased, and that it 
should proceed a3 against the remaining defen¬ 
dant. Later, the plaintiff applied under o. 1, 
R. 10, Civil P. C. to add as a party to the litiga¬ 
tion the widow and heir of the deceased defen. 
dant on the ground that she was a nejessary 
party to the litigation, and that, without her 
being on the record, the rights of the parties 
could not be fully adjudicated. The defendant 
objected alleging that the suit had abated as 
against both defendants and that the application 
under O. 1, R. 10 should be treated as an appli. 
cation to set aside the abatement. The Court 
took the view that there was no ground on which 
the abatement could be set aside, but that this 
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was a case in which it was right and proper that 
the application under o. 1 R. 10 should be allow- 
ed. It is against that order that the defendant 

has moved this Court. 

[ 2 ] It. is contended on his behalf that a morfc. 
gage being one and indivisible, in a suit for 
redemption all the mortgagees are necessary 
parties, and that, if they are not all on the 
record, or that, if one of them dies and his 
heirs are not brought on to the record, the suit 
abates as a whole. For the opposite party, it is 
contended that the right to redeem continues to 
exist until it has been extinguished by an act of 
the parties or by a decree of a Court, and that, 
as there has been no decree in the present case 
extinguishing the rights of the parties, or any 
act of the parties having that result, the mort¬ 
gagors are entitled to maintain a fresh suit to 
enforce th6 mortgage, and, in those circumstances, 
it is in the interest of the parties that this suit 
should be allowed to proceed with the widow of 
the deceased defendant added as a party. For 
this proposition, reliance is placed on the decision 
zn Joti Lai v. Sheodhayan Prashad, A. I. R. 
(23) 1936 Pat. 420 : (lfi Pat. 607). To this the 
defendant-petitioner replies that an order of the 
Court deciding that a redemption suit has abat¬ 
ed in fact extinguished the right to redeem, and 
that, in this case, there being no appeal from 
the decision of the Court on the refusal to sub- 
stitute the heir of the deleased defendant, the 
order has become final. There is nowhere in the 
order of the Court a decision that the suit has 
abated as a whole. All that the Court below has 
decided is that the suit has abated against the 
deceased defendant. The order cannot, therefore, 
be treated or construed as an order declaring 
-that the right of redemption of the mortgagees 
has been extinguished. That being so, the plain- 
tiff-mortgagors would be entitled to institute a 
jfresh suit for redemption impleading the surviv¬ 
ing defendants of this suit and the widow and 
I heir of the deceased defendant, and as no ques¬ 
tion of limitation would arise in such a suit, it 
(would merely amount to driving the parties to 
an additional litigation not to allow the present 
suit to continue with the addition of the widow of 
■the deceased defendant. In these circumstances, I 
would reject the contention that has been advanc¬ 
ed on behalf of the defendant and discharge this 
2 ule with costs. Hearing fee three gold mohurs. 

G.M.J. Rule discharged. 


A. I. R. (37) 1950 Patna 28a [0. N. 69.] 

Sinha and Reuben JJ. 

Abdul Gafoor Butcher — Judgment-debtor 
— Appellant v. Mohammad Rasul Nizamudditi 
— Decree - holder — Respondent. 

A. F. A. 0. No. 52 of 1948, D/- 23rd Deoember 1949, 
from order of A. D. J., Manbhum, D/- 17fch January 
1948. ’ 

Civil P. C. (1908), O. 23, R. 3 — Compromise 
decree—Construction—Execution. 

Where a compromise deoree in a money suit entitled 
the deoree-holder to realise the deoretal amount out of 
a deposit standing at the credit of the judgment-debtor 
in a bank and attaohed by the Court under 0. 38, R. 5 
of the Code but there was nothing to restriot him to 
this remedy and when the letter from the Court 'direct¬ 
ing payment out of the attaohed deposit reaohed the 
bank, the bank had olosed its doors and no reply was 
received from the bank : 

Held that it was open to the deoree-holder to prooeed 
against other property of the judgment-debtor : 

[Paras 4 and 6] 

Held further that the maxim res pent domino 
governed the case and. therefore, the ownership of the 
deposit remained in the judgment-debtor who must 
bear the loss in the absence of any equity in his favour# 

[Paras 7, 9 and 11] 

Annotation ! (’44-Oom.) Civil P. 0., 0. 93, B. 8, 
N. 27 and 33. 

B. C. De and A . N. Chatterji— for Appellant. 

K. C. Sanyal and Shamsul Hoda—lor Respondent. 

Reuben J.— This is an appeal by a judgment- 
debtor against an order of the District Judge of 
Manbhum Singhbhum confirming an order of 
the Subordinate Judge, Dhanbad, dismissing an 
application under S. 47, Civil P. C. It arises in 
the following oircumsfcances : 

[2] Toe deoree under execution was passed 
on 13th November 1946, on a compromise in a 
money suit. The decretal dues were settled at 
Rs. 2,443, and the decree-holder agreed to realise 
thi 3 sum out of a deposit standing at the oredifc 
of the judgment-debtors in the Hazradi Bank 
Dhanbad, and attached by the Court under 
O. 38, R. 6, Civil P. 0. The deoree was signed 
on 18th November 1946, and the decree-holder 
applied for execution on 21st November 1946. 
By the time the letter from the Court reached 
the bank directing payment out of the attached 
deposit the Bank bad closed its doors, and no 
reply was received from the bank. The objec¬ 
tion under S. 47 that the decree-holder cannot 
proceed against any property of the judgment- 
debtors except the deposit in question ha3 been 
rejected by the Courts below. Hence, this appeal. 

[3] Learned counsel for the appellant argues 
that the question is, which of two innocent 
parties should suffer. His client, he says, did all 
he could to make the bank deposit available to 
the decree-holder; all that was necessary was a 
letter from the Court to the Bank to sanction 
payment to the decree-holder and his client is 
not to blame if the letter did not issue in 
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time. If anything, it was the decree-holder who 
was to blame, for the judgment-debtor has 
sucoeeded in getting from the bank the balance 
of the deposit after leaving a sufficient amount 
io meet the decretal dues. He urges that under 
the compromise it is not open to the decree-holder 
to proceed against any other property of the 
judgment-debtors. 

[ 4 ] Before considering the first point it is 
necessary to decide if it is open to the decree- 
holder to proceed against other property of the 
ljudgment-debtors. 

[6] The compromise is in the following terms: 

“l. That the plaintiff will get a deoree for the sum 
of Rs. 2443 inclusive of costs. 

2. That out of the amount attached and oredited in 
She name of the defendants the plaintiff will be at 
liberty to withdraw the said sum of R^. 2443. (Two 
(thousand four hundred and forty throe rupees.) and the 
defendants will get the balance. Manager Hazradi Bank 
may be directed to pay Rs. 2443 to the plaintiff and the 
rest may bo paid to the defendants. 

3 The Intimation may accordingly be sent to the 
manager Hazradi Bank (Dhanbad Branoh) . . . . ” 


and the decree is exactly in accordance with 
these terms. 

[6l This entitled the decree-holder to take 
payment from the said deposit, but there is 
nothing to restrict him to this remedy. The 
correct view to be taken in these circumstances 
'is very forcibly put by Beaumont 0 J., in the 
following words with which I respectfully agree : 

“In arranging consent decree of the nature in question 
sit is usually the oreditor, and not the debtor, who is 
master of the situation, and I can see no justification 
for holding that by taking a charge upon specific pro¬ 
perty, the primary object of which as I have pointed 
out, is to secure him against other creditors, the creditor 
abandons his right to proceed against other property of 
the debtor. Such an abandonment should not be pre¬ 
sumed in the absence of language making clear the 
intention to abandon.” {Ourappa Ourushidappa v. 
Amarangji Vawchand, A. I. R. (28) 1941 Bom. 90 at 
p. 92 : I L. R. (1941) Bom. 299 F.B ). 

il think the Courts below have correctly decided 
"this point. 

[7] Coming to the other point, it seems to me 
that the rule that governs the ca3e i3 what 
Blackburn J., called the "old civil law maxim 
res pent domino — Martineau v. Hitching, { 1872) 
7 Q. B. 43G : (41 L J Q B. 227), vide also The 
Parchim, (1918) A. o. 157 at p. 1G8 : (87 L. j. p. 
18), subject to an equity in favour of the owner 
if the loss is caused by the default of the other 
party ( Sweeting v. Turner , (1871) 7 Q B 310 : 
41 L. J. Q-B. 68). This principle is embodied 
in 8. 84, Negotiable Instruments Act, 1881 and 
3. 26, Sale of Goods Act, 1930 : Vide also 
Ramzan & Co v Shari ff Mohammad, A. i. r. 
(11) 1924 Born. 520 : (76 I. C. 578). 

[8] The question, therefore, is ‘ In whom is 
the ownership of the deposit vested?" There can 
be no doubt on this point. Under the decree the 


decree-holder merely got the right to payment 
of Rs. 2,443 out of the deposit and was not 
entitled to withdraw the sum till the necessary 
authority had issued from the Court to the bank, 
and the bank closed its doors before the Court’s 
letter reached it. Even when a cheque i3 issued 
by a debtor in favour of the creditor, and the 
creditor is thereby empowered to go to the bank 
and demand payment forthwith the deposit 
remains the property of the debtor. Still more 
would it remain the deposit of the judgment- 
debtors in this case. Here, there was at mo3t a 
charge on the deposit created by the decree, and 
even a charge does not amount to a transfer of 
interest Mt t Indrani v Makar ag Narain t 
A. I. R (24) 1937 Oudh 217 : (13 Luck. 101 F.B.). 

[9] So the ownership of the deposit remained 
in the judgment debtors and the loss must be 
borne by them unless there is some equity in 
their favour. The onu3 of proving that there 
was such an equity was on them. In thi3 case, 
no attempt has been made to discharge that 
onus. In fact, no equity was pleaded in the 
application under S. 47, the only plea being that 
under the terms of the compromise the decree- 
holder’s sole remedy was against the deposit. It 
was only at the stage of the appeal in the Dis¬ 
trict Court that it was pleaded that the appellant 
was prevented by the compromise from withdraw¬ 
ing the decretal amount and has withdrawn the 
balance of the deposit. No e/idence is tendered 
in support of the alleged withdrawal, and a 
perusal of the order sheet of the execution case 
throws doubt on this plea. 

[10] I have mentioned that the execution case 
was filed on 2lst November 1946. The decree- 
holder prayed that a letter be sent to the mana¬ 
ger of the bank requesting him to remit the 
money, and asked that if the monej 7 did not 
come, the decretal dues be realised by attach- 
mont.and sale of other property of the judg. 
ment-debtors. No list of suob other properties 
was filed and no question of attaching such other 
property arose then or could arise till after the 
attempt to get the deposited money had failed. 
For some reason the Subordinate Judge delayed 
in issuing the letter. He asked for a copy of 
the order by which the deposit had been attach¬ 
ed, an order passed by bimself and presumably 
readily available to him, as it is uulikely that 
the record of tbe suit had left his office for 
deposit in the record room. Matters were thus 
delayed till 17th December 1946, when the judg¬ 
ment-debtor appeared and asked for time to file 
an objection. It is difficult to see why ho should 
want to object. As I have said the question of 
attaching any other property would only arise 
after the attempt to get the deposit money had 
failed, and the judgment-debtor should have been 
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anxious that the letter should issue as soon as 
possible to the bank. The objection wa9 filed on 
3rd January 1947, and the necessity for issuing 
the letter was lost sight of till the objection was 
dismissed on 16th April 1947. Then at last the 
matter was thought of, and it was directed that 
the letter be sent. Once more the dccree-holder 
was asked to supply information for the pur¬ 
pose. There is a note dated “7.5” in the margin 
stating that a letter had been issued but, ap¬ 
parently, this is a false entry for the next order 
dated 19th May 1947, is to the effect that no 
letter has been sent. A fresh direction was then 
made and the letter was issued, apparently ■with¬ 
out the information asked for being supplied by 
the decree.holder. One wonders why the infor- 
mafcion was asked for and so much precious time 
wasted when, in the end, it was possible to do 
without the information. On 3rd June 1947, the 
letter came back undelivered as the bank bad 
closed its doors. During all this time, the record 
shows that no letter was issued to the bank, and 
I have not been able to find any trace of any 
communication reaching the bank in the rest of 
the order sheet which extends up to -27th Febru¬ 
ary 1948. If this is so, how is it that the judg¬ 
ment-debtors have got the balance of the amount 
due to them ? The deposit had been attached by 
the Court, and it is unlikely that any payment 
would be made out of it without orders from the 
Court. To come hack to the point I am consi¬ 
dering, viz., whether there is any equity against 
the decree-holder in favour of the judgment- 
debtors, can it be said that he was responsible for 
the delay in issuing the letter ? Even if some 
blame attaches to him for not supplying infor¬ 
mation which was subsequently found to be 
unnecessary, can the loss be attributed to the 
delay ? We do not know when the bank closed 
its doors. It may have done so before the decree 
was passed, in which case no amount of - delay 
on the part of the decree-holder could have made 
a difference. 

[11] In view of the above circumstances, I 
think the loss must be borne by the judgmenfc- 
I debtors. 

[ 12 ] This appeal has no merit and must be 
dismissed with costs. 

Sinha J.—I agree. 

v.R.B. Appeal dismissed. 

A. I. R. (37) 1950 Patna 284 [C. N. 70.] 

Becben and Das JJ. 

Raja Ram Singh — Appellant v. Kanhaya 
Rai and others — Respondents. 

A. F. A. D. No. 744 of 1948 and Civil Revn. No. 700 
of 1947, D/-18-1-1950, from decision of 2nd A. Sub-J., 
Arrah, D/-16-3T918. 


&. I. St 

(a) Provincial Small Cause Courts Act (1887)fc 
S. 27—Setting aside decree on ground of fraud. 

Where a decree passed by a Small Cause Court is 
sought to be set aside cn the ground of fraudulent 
suppression of summons and fraud ie not proved, the 
decree cannot be set aside merely on the finding 
that the summonses were not properly served. 

[Para 5] 

Annotation : (’40-Man.) Pro. S. C. C. Act, S.27 r 
N. 1. 

(b) Provincial Small Cause Courts Act (1887), 
Sch. II, Art. 8 — Transfer of Property Act 
(1882), S. 105 — Rent — Share of fruit on manga 
trees. 

Ancestors of A planted certain mango trees in the 
gairmazrua land of the landlord B, merely a3 trespas¬ 
sers, but there was agreement between B and the 
ancestors of A by which half the share in the trees and 
the fruit thereof was to be taken by B and the other 
half by the ancestors. B settled the laDd with C re¬ 
cognizing C as his tenant. C, by a registered sale deed 
transferred his rights to D who, by a suit in the Small 
Cause Court claimed half the share in the fruit trees 
on the land from A. The question was whether the 
share in fruit amounted to ‘rent' within Art. 8 of 
Sch. If, Provincial Small Cause Courts Act and whether 
D could claim the share: 

Held, (i) that the word 'rent’ was not defined by tb& 
Provincial Small Cause Courts Aot but the share in 
fruit was not a payment for the use and occupation of 
any land and hence was Dot rent within the meaning 
of the Bihar Tenancy Act; nor was it rent within the 
meaning of S. 105, *T. P. Act- as the share was pay¬ 
able under an agreement between the parties which- 
did not amount to a lease. Tbe suit for the share was 
therefore not a suit for rent within Art. 8 and hence 
was cognizable by the Small Cause Court: Case law 
discussed. [Paras 6, 7] 

(ii) that on settlement of the land with C. the rights 
of the landlord B in the trees passed to C who had 
validly transferred them to D. D wae, therefore, entitl¬ 
ed to tbe half share of fruit of the trees: 24 W, R. 
330 and A. I. R. (17) 1930 Pat. 382, Eel on. 

[Para 8] 

Annotation : (’46-Man.) Pro. S. C. C. Act, Sch. II- 
Art. 8, N. 2; (’45-Com.) T. P. Act, S. 105, N. 59,. 
Pts. 3, 5. 

A. B. Saran, K. N. Chaturvedi and L. 1\. Sinha — 

for Appellant. 

K. Ray , B. K. Skarma and Asghar Hussain— 

for Respondents. 

Das J. — Thi 3 second appeal has been beard 
along with the application in revision, and this 
judgment will govern them both. These twe 
cases were originally placed before Meredith J. 
(as be then was), who directed that they be 
placed before a Division Bench for disposal. 
The second appeal arises out of Title suit No. 
ISO of 1946, and the revision out of S. C. C. Suit 
No. 145 of 1946 (hereinafter to be referred to as 
title suit and S. S. O. suit respectively.) 

[2] The two principal questions which arise 
for decision are (1) whether a suit for a half 
share in the fruits of fourteen mango trees 
standing on plot NO. 6575 of holding NO. 85 
recorded as gairmazrua malik, against a person 
who is recorded in the record-of-rights as being. 
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in possession of half share in the trees, is cogniz¬ 
able by the Court of Small Causes; and ( 2 ) 
whether the right to the half share in the fruits 
passed to the present appellant, who was defen¬ 
dant first party in the title suit and plaintiff in 

V the s. C. C. suit, by reason of the transfer made 

* by one Bharat Narain with whom the land on 

whioh the trees stand was settled by the then 
landlord, Mabanand Sahaya, whose interest has 
3 ince been transferred to the defendants third 
party in the title suit. 

[ 3 ] The material facts are the following. 
Mahanand Sahaya was the sixteen annas land¬ 
lord of the land in question. The plaintiffs in 
the title suit, respondents before us, alleged that 
sometime before survey fourteen mango trees 
were planted by the ancestor of themselves and 
the defendants second party. The landlord used 
to appropriate half the fruits of the trees, and 
the other half was appropriated by themselves 
and the defendants second party. Mahanand 
Sahaya settled the land of Plot No. 6675 and 
some other lands on cash rental with Bharat 
Narain, and recognised him as his tenant. Bharat 
Narain sold his interest in the land with the 
trees to the defendants first party (theappellant) 
by means of a registered sale deed, dated 14th 

V April 1936. The latter filed a Small cause court 
Suit No 63/56 of 1943 against the plaintiffs and 
the defendants second party claiming half share 
of the fruits. This suit was first decreed ex 
parte. There was an application under O. 9, 
r. 13, Civil P. C. by defendants 3 and 4 (defen¬ 
dants second party in the Title Suit). The ex 
parte decree was set aside. A contested deoree 
was then passed in favour of the present appel¬ 
lant. The plaintiffs respondents alleged that the 
decreo was obtained by fraudulently suppressing 
summons and they brought the title suit for two 
declarations and an order of injunction. The 
declarations they asked for were, ( 1 ) that the de¬ 
cree obtained in the Small Cause Court suit was 
a nullity and in any view, not binding on them, 
and ( 2 ) that the present appellant was not the 
landlord and, therefore, not entitled to get half 
share of the fruits from them. Several issues 
were joined between the parties, of which issues 
4 , 6 and 6 were the mo3t important. Issue No. 4 

. related to the question if the claim in the title 
suit was barred by res judicata. Issue No. 6 
raised the question if the decreo passed in the 
Small Cause Court suit was valid and binding. 
Issue no. 6 related to the question if the present 
appellant had any right to the half share in the 
fruits. The learned Munsif, who dealt with the 
suit in the first instance, held against the appel¬ 
lant on all the questions. He held that the ap¬ 
pellant had no right to get half share of the 
fruits, that the suit was not barred by res judi¬ 


cata and that no summons was served on the 
plaintiffs respondents in the Small Cauee Court 
suit. It is to be observed, however, that the 
learned Munsif did not find any fraud in con¬ 
nection with the Small Cause Court suit. He 
merely held that no summons was served on the 
plaintiffs-respondents. On the findings mention¬ 
ed above, the learned Munsif passed a decree in 
favour of the plaintiffs-respondents. An appeal 
was then made which was heard by the learned 
Second Additional Subordinate Judge who 
affirmed the findings of the learned Munsif and 
dismissed the appeal. Then, the present second 
appeal ha3 been filed in this Court from the deci¬ 
sion of the Courts below. 

[4] The application in revision arises out of 
the Small Cause Court suit filed by the appel¬ 
lant of the second appeal in which he claimed 
half share of the fruits for a subsequent period, 
namely 1352 and 1353 faslis. Thi3 suit was dealt 
with by the same Munsif who decided the title 
suit. On the decision in the title suit, the 
learned Munsif, as Small Cause Court Judge, 
held that the present petitioner was not entitled 
to half share in the fruits, and the suit was not, 
therefore, maintainable. On that view lie dis¬ 
missed the suit. The application in revision is 
directed against that order of dismissal. The ap. 
pellanfc in fchs second appeal is the petitioner in 
the civil revision. For the sake of convenience, 
I shall call him the appellant throughout the 
judgment. 

[ 5 ] There is one matter which, I think, can 
be disposed of at the very out eet. If the Small 
Cause Court had jurisdiction to take cognizance 
of the suit for the recovery of half share of the 
fruits of the fourteen mango trees, then the 
decree passed by the Small Cause Court in small 
Cause Court Suit No. 56 of 1943 must he held to 
be binding on the plaintiffs-respondents. No 
fraud having been found by any of the two 
Courts below in connection with the earlier Small 
Cause Court suit, the decrea passed therein can. 
not be set aside merely on a finding that sum¬ 
monses were not properly served. A separate suit 
on tha f ground only would be barred under the 
provisions of O. 9, R. 13, Civil P. C. This aspect 
of the matter appears to have been lost sight of 
by the Courts below. Therefore, the two principal 
questions which fall for decision in these two 
cases are those w’hich I have stated at the begin¬ 
ning of this judgment. 

[6] It would, I think, be convenient to take 
up first the question if the Small Cause Court 
has jurisdiction to tak6 cognizance of a suit for 
the recovery of half share in the fruits of the 
fourteen mango trees. We have been referred 
to Arts. 8, 13 and 35 of Sch. 2 , Provincial 
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Small Cause Courts Act, The main argument, 
however, relates to Art. 8. Section 15 (l) of the 
Act states that a Court of Small Causes shall 
not take cognizance of the suits specified in 
Bch. 2, as suits excepted from the cognizance 
of a Court of Small Causes. Sub-section (2) of 
B. 15 states that subject to the exceptions speci¬ 
fied in 8cb. 2 and to the provisions of any 
Act for the time being in force, ail suits of a civil 
nature of which the value does not exceed 
Rs. 600 shall be cognizable by a Court of Small 
Causes. Article 8 of Scb. 2 reads: 

“a suit for the recovery of rent, other than house rent, 
unless the Judge of the Court of Small Causes has bfen 
expressly invested by the Provincial Government with 
authority to exercise jurisdiction with respect thereto." 

The position, therefore, comes to this if the suit 
for the half share of the fruits of the fourteen 
mango trees is a suit for rent, then by reason of 
Art. 8 of scb 2, such a suit will not be cogniz¬ 
able by the Court of Small Causes. The ques¬ 
tion, therefore, is if the half share of the fruits 
of the fourteen mango trees is rent or not. The 
word 'rent* does not appear to have been defin¬ 
ed in the Provincial Small Cause Courts Act, or 
the General Clauses Act. The Bihar Tenancy Act, 
defines rent as meaning whatever is lawfully 
payable or deliverable in money or kind by a 
tenant to his landlord on account of the use or 
occupation of the land held by the tenant. It is 
not disputed that the plaintiffs-respondenfcs were 
not in occupation of the land on which the trees 
stand. They have been recorded in the record 
of-rights as being entitled to a half share in the 
trees. They are not tenants of the land and do 
not use or occupy the land. Therefore, it is clear 
and not disputed that the half share of the fruits 
of the fourteen mango trees does not come with- 
in the definition of rent as given in the Bihar 
Tenancy Act Learned counsel for the respon¬ 
dents has very strenuously contended before us 
that fruit bearing trees, as distinguished from 
standing timber, are immoveable property as 
defined in the T. P. Act, and the half share of 
the fruits of such trees is rent within the defini¬ 
tion of 8. 105, T. P. Act. In my opinion, there 
is a very short answer to this contention. It was 
nowhere the case of the respondents that a lease 
of the trees, assuming they are immoveable pro¬ 
perty within the definition of the Transfer of Pro¬ 
perty Act, was given in their favour by the land¬ 
lord. As a matter of fact, such a lease if made from 
year to year, or for any term exceeding one year, 
or reserving a yearly rent, could be made only by 
a registered instrument (vide, the provisions of 
8 . 107, T. P. Act). It is not the case of the res¬ 
pondents that any written or registered lease 
was made in their favour. Learned counsel for 
the appellant has referred us to S. 117 T. P. Act 


and has contended that planting of trees is agri¬ 
culture, a term wider than mere cultivation, and 
therefore, none of the provisions of Chap. 6, 
T. P. Act apply to the present case. It is, I 
think, unnecessary to deal with that argument 
in the present case. As I have stated above* 
there was no plea that a lease was made in 
favour of the respondents in respect of the trees* 
TVhat happened was that the ancestors of the 
respondents planted certain trees on the pair- 
mazrua land of the landlord. In doing so they 
acted as mere trespassers and could be sued in 
eviction. But there was an agreement between 
the landlord on one side and the ancestors of tha 
respondents on the other to the effect that half 
share in the trees and the fruits thereof would be 
taken by the landlord and the other half would 
be appropriated by the respondents. Such an 
agreement did not, in my opinion, constitute a 
lease within the meaning of the Transfer of Pro¬ 
perty Act, and the half share of the fruits paya¬ 
ble to the landlord as a result of the agreement 
was not rent within the meaning of 8. 106 , T. P. 
Act. In this view of the matter, it is unnecessary 
to consider and examine in detail any apparent 
conflict of the case law on the subject, such as 
has been referred to by Meredith J. in bis order 
directing the cases to be placed before a Division 
Bench for disposal. I may, however, refer very 
briefly to the case law on the subject. As I have 
already stated, the word c rent f has not been 
defined in the Small Cause Courts Act. In the 
Oxford Dictionary the word has been shown as 
having various meanings, one of which is 

“the return or payment made by a tenant to the owner 
or landlord, at certain specified or oustomary times, for 
the use of lands or houses.” 

The meaning of the word ‘rent* in Art. 8 
of scb. 2, Small Cause Courts Act, has given 
rise to decisions, not all of which are uniform. 
In the Full Bench decision of the Calcutta High 
Court in Sins Chandra v. Nasim Quaz\ % 4 
0. W. N. 367 : (27 Oal. 827), the question, 

raised was if a suit brought by an assignee for 
recovery of arrears of rent assigned after they 
fell due, was a suit for recovery of rent, and 
therefore, excepted from the Court of Small 
Causes The majority of the Judges held that such 
a suit was a suit for rent within the meaning of 
Art. 8. Banerjee J. dissented from that view. The 
view expressed by the majority of the Judges was 
that the money was due as rent at the time of 
the assignment, and the assignment did not 
deprive it of that character, so far at all events 
as the tenant was concerned. BaDerjee J. said: 

“The Act does not define .... rent ; but according 
to the ordinary signification of the term, it ineana (I 
confine my remarks to money rent) money payable by 
one pereon for use aod occupation of land to anot et 
person under whom he holds the land.’ 
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The view of Banerjee, J. was that if the land¬ 
lord had transferred to the plaintiff not only his 
right to the arrears of rent, but also his interest 
in the land, it was then only that the transferee 
could be said to be claiming the amount in the 
same right as the landlord; but as the landlord s 
interest in the land had not been transferred to 
the assignee of the arrears of rent, the claim for 
the amount ceased to be one for rent after the 
assignment, by reason of the second characteristic, 
namely, that of the debt being due to the land¬ 
lord, no longer attaching to it, and it became 
reduced to a claim for an ordinary debt. In an 
earlier decision in Brojonath v. Gopi Shekrani t 
S3 Cal. 836, it was held that a suit by the pro¬ 
prietor of a bustee land for the recovery of 
municipal taxes from the owner of a but in the 
bustee was a suit cognizable by the Small Cause 
Courts, becauee Art. 8 was expressly limited to 
suits for rent, and the liability in the suit under 
consideration was not a liability for rent. In 
Prohlad v. Sashadhar Rai t 14 C. W. N 994 : 
(7 I. C. 663) the defendant took a lease of a ferry 
appertaining to the plaintiff’s putni mehal for 
four years agreeing to pay Its. 60 to him annu¬ 
ally. A suit wa3 brought in the Small Cause 
Court for the amount due for 1313. The conten¬ 
tion of the defendant was that the suit was for 
rent, and the Small Cause Court had no juris¬ 
diction to try it. In that decision, it was obser¬ 
ved that each case of this class must be 
determined according to its own peculiar circum¬ 
stances, and it was held that what was claimed 
in the suit was a sum payable under a contrac¬ 
tual relationship and referable to that relation- 
ship; therefore it was in no senee rent. In the course 
of the arguments, reference was made to s. 3, 
T. P. Act, and also to 8. 3 (25), General Clauses 
Aot. In the case, Maharaja of Kashmir v.Fat- 
teh Din t 164 P. K. 1888 at p. 431, it was held that a 
Buit for rs. 27 as money due for the use of a 
masonry outlet, alleged to be the property of the 
plaintiff, for the irrigation of the defendant’s land 
was a Buit for the recovery of a sum in the 
nature of rent, and not being for house-rent, was 
not cognizable by a Court of Small Causes under 
Art. 8 of sch. II. Rattigan J. observed : 

“There is no definition of ‘rent’ in tbe Act, but we 
take it that tbe term as there used has the ordinary 
meaning of a compensation paid to the owner of im- 
movable property for its uee or occupation. In’thisBenee 
the money due for the use of the outlet would be rent.” 

The two decisions of our own High Court which 
have been brought to our notice are Jhalcar 
Sahu v. Rajkumar Tewari , 17 P L. T. 88 : 
(A. I. R. (23) 1936 Pat. 102) and Kameshwar 
Singh v MahaUr Past , 16 pat. 626: A. l. R. 
(23) 1986 Pat 4C3). In tbe earlier decision it was 
held that a suit for recovery of money value of 
bhauli produce of some Mahua trees was not a 


suit for rent, but a suit for money only, and 
under 8. 102, Civil P. C., no second appeal lay, 
Reliance was placed on Maung Kywe , v, 
Maungkala, 4 Rang. 503: (AIR. (14) 1927 Rang. 
94), where compensation claimed for the lease of 
palm trees was held to be not rent, as the trees 
did not come within the definition of immovea- 
ble property. Learned counsel for tbe respon¬ 
dents has contended before us that neither in the 
Rangoon decision nor in the single Judge deci¬ 
sion of this Court referred to above, was the 
question considered from the point of view of the 
use of the word ‘rent’ in S. 106 , T. P. Act. Our 
attention has been drawn to some decisions of 
this Court in which fruit-bearing trees have been 
held to be immoveable property witbin the 
meaning of the Transfer of Property Act or 
Registration Act (vide Bodha Ganden v. Ash - 
loke Singh , 6 Pat. 766 : (A. I. R. (14) 1927 Pat. l) 
and Lalji Singh v Nawab Chaudhury , 7 Pat. 
646 : (A. I. R. (16) 1928 Pat. 662). In tbe second 
decision, Kameshwar Singh v. Mahabir Pasi } 
15 pat. 626 : (A. I. R. (23) 1936 Pat. 403). the 
question which arose for consideration was one 
of limitation, namely, whether Art. 110, Limi¬ 
tation Act applied or Art. 2 (b) of Sch. 3, 
Bengal Tenancy Act, It seems to me that the 
real question at issue in that case was whether 
money due on settlement by auction of date and 
toddy palm trees was rent within tbe meaning of 
tbe Bihar Tenancy Act, though it was observed 
that the payments sued for were not rent, and 
suits to realise them ought to have been brought 
in a Small Cause Court. It was decided that 
Art. 110, Limitation Act applied, which is also 
an Article relating to recovery of rent, though 
not within the meaning of the Bihar Tenancy 
Aot. Therefore, the question whether the pay¬ 
ment was rent within the meaning of the Trans- 
fer of Property Act was not considered nor 
decided in that case. Assuming, however, that 
the question is still at large, I am of the view, 
as I have already stated, that the payment in 
the particular case before us is not rent either 
within tbe meaning of the Bihar Tenancy Act 
or the Transfer of Property Act. Here, the pay. 
ment is not for tbe use and occupation of any 
land ; therefore, it is not rent within the mean- 
ing of the Bihar Tenancy Act; nor was there any 
lease of the mango trees in question. Therefore, 
the payment is not rent within the meaning of 
8.105, T. P. Act. 

[7] Learned counsel for the appellant has 
also contended before us that 8. 117, T. P. Act 
will apply, and even if there was a lease it 
wa3 for horticultural purposes : therefore, the 
provisions of chap. V, T. P. Act, will not apply. 
Our attention has been drawn to a number of 
decisions where it has been held that the term 
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'agricultural purposes’ is of a wide import and 
includes horticultural purposes as well. In my 
view, it is unnecessary to consider this aspect of 
the case as I am satisfied that this is not the 
'case of a- lease of the mango trees. The suit for 
: bo If share in the fruits of the fourteen mango 
trees standing on Plot NO. 6575, holding No. 85, 
was, therefore, cognizable by the Court of Small 
Causes. As to Arts. 13 and 35 (ii) of Sch. 2, I 
need say only a few words. Article 13 clearly 
has no application, because the payment was 
neither malikana, hakk, cess or other dues paya¬ 
ble by a person by reason of his interest in the 
•immoveable property, etc. As to Art, 35 (ii), 
there are decisions of this Court which show that 
mere wrongful cutting of a tree or taking of 
fruits from a tree is not necessarily penal so as 
to bring the person, who cuts the tree or takes 
the fruits, within the purview of the Penal Code; 
Therefore, the jurisdiction of the Small Cause 
Court is not at all barred. (See Damodar Jha 
v. JBnldeo Prasad , 11 p. L. T. 741: (a. I. R. (17) 
1930 pat. 575) and Bharosa Singh v. J kauri 
Sao } 161 I. C. 937 : (A. I. R. (23) 1936 Pat. 428). 
Moreover, the bar of Art. 36 (ii) of Sch. 2 was 
not pleaded in any of the Courts below, and the 
question is not purely one of law. 

[8l I now turn to the other principal question 
for decision in these two cases; namely, whether 
the right to the half share in the fruits passed to 
the appellomt. I have already stated that the 
appellant is a purchaser from Rharat Narain by 
meane of a registered sale-deed, dated 14th 
April 1936. As to Bharat Narain’s interest, the 
respondents themselves stated as follows in 

a 

para. 3 of their plaint : 

"That Babn Mabanand Sahai, the proprietor, settled 
the lands of Plot No 6575 along with other lands with 
Babu Bharat Narain 8ingli on nakdi rent and treated 
him as tenant, and Babu Bharat Narain Singh entered 
into and continued to be in possession of the lands 
settled with him as a tenant.” 

Learned counsel for the appellant has contended 
that the interest of the landlord in the trees 
would pass to Bharat Narain with the settlement 
of the land, and has relied on Shaikh Moham¬ 
mad Ali v. Bolakee Bhuggnt, 24 W. R. 330. 
That was a suit to recover possession of a tree 
and of its produce where the defendants were 
admitted to be the plaintiff’s tenant as to the 
land on which the tree stood. It was held that 
the tree was rightly presumed to be included in 
the lease, and that it was for the plaintiff to 
establish that he was entitled to remain in 
possession of the tree notwithstanding the lease. 
In Jaigobind Singh v. Bhawani Singh, 9 rat. 
401: (a.I.R. (17) 1930 pat. 382), it was held that a 
settlement of land carries with it, in the absence 
of express reservation, the right to fish when 
there is water on the land. Bharat Narain’s 


lease was not in dispute; rather it was admitted 
by the respondents. Therefore, Bharat Narain 
was entitled to the half share of the fruits, and if 
he was so entitled, be had transferred the same to 
the appellant by means of the registered sale-deed 
referred to above. My view, therefore, is that the 
right to the half share in the fruits passed to the 
present appellant. 

[9] The result, therefore, is as follows : The 
second appeal is allowed, the decisions of the 
Courts below are set aside and the suit of the 
plaintiffs-respondents will now stand dismissed. 
The appellant will be entitled to his costs through, 
out. The application in revision is also allow- 
ed and the order of dismissal passed by the 
learned Small Cause Court Judge on the finding 
that the suit is not maintainable is set aside. 
The Small Cause Court suit is remanded, and 
must now be heard on merits on the question as 
to the money value of the share payable to the 
present petitioner. This remand is necessary, as 
the learned Small Cause Court Judge did not 
arrive at any findings on this question, in view 
of his finding on the maintainability of the suit. 
The petitioner will get his costs but there will 
be no separate hearing fee as the second appeal 
and the application in revision have been heard 
together. 

Reuben J—I agree. 

D.R.R. Order accordingly. 
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SlNHA AND NARAYAN JJ. 

Motilol Sahu—Appellant v. Ugrah Narain 
Sahu and others — Respondents. 

A. F. A. D. No. 1131 of 1947, 22 12 1949, from de¬ 
cision of A. Sub-J., Arrah, D/-9-4-1947. 

T. P. Act (1882), S. 54 — Registered sale deed — 
Recital of payment of full consideration and delive¬ 
ry of possession — Non-payment of price—Posses¬ 
sion and deed remaining with vendor — Title, if 
passes to vendee. 

Where a registered sale deed recited the passing of 
full consideration and the delivery of possession to the 
vendee but it was found that actually not a farthing 
passed under the sale deed and the possession and 
the registered sale-deed remained with the vendor: 

Held that the inference was irresistible that the in¬ 
tention of the parties wa3 that title would not pass un¬ 
less consideration money was paid. As the considera¬ 
tion was never paid title in the property remained with 

the vendor: A. I. R. (36) 1949 Pat. 364, Rel, on. 

[Para 5] 

Annotation: (’45-Com.), T. P. Act, S. 54, N. 14, 
Pts. 12 & 13. 

D. N. Varma and Kanhaiyaji — for Appellant. 

O. P. Das , Shambhu Nath and B. G. Ghosh 

_for Respondents. 

Sinha J. — Thi 3 is a defendant’s second ap¬ 
peal from the decision of the learned Additional 
Subordinate Judge of Arrah, dated 9th April 
1947, reversing that of the Munsif of the same 




1950 


Motilal V. Ugrah Nabain (Sinha J .) 


Patna 289 


I>Iace dated 29th June 1946, in a suit for eject¬ 
ment. 

[s] The plaintiffs-respondenfcs instituted the 
suit for possession in respect of the southern por¬ 
tion of survey plot no. 71 in khata No. 199 of 
village Nasriganj on the basis of a sale-deed ad¬ 
mittedly executed by the defendant on 17th 
January 1941. The plaintiffs’case wa3that plain¬ 
tiffs 2 to 4 having obtained the sale-deed execut¬ 
ed another sale-deed in favour of plaintiff 1 on 
2nd July 1943, and thereupon the plaintiffs came 
in possession of the disputed property. Sub¬ 
sequently, the defendant dispossessed plaintiff 1 . 
Hence, the suit for possession and mesne profits 
as also for injunction. 

[3l The suit was contested by the defendant 
on the ground that though he executed the sale 
deed on 17th January 1941, no consideration was 
paid for that deed with the result that the regis¬ 
tered document remained with the defendant, 
and the transaction was never given effect to, 
as the intention of the parties was that the title 
yyould pass only upon payment of the considera- 
tion money. 

[4] The trial Court dismissed the suit holding 
that the plaintiffs were never in possession be- 
oauBa the contract between the parties appears to 
have been that the title would pass only upon 
payment of the consideration money, and as con¬ 
sideration never passed, title and possession both 
remained with the defendant. On appeal by the 
plaintiffs, the lower appellate Court ha3 reversed 
that decision and come to the conclusion which, 
as will presently appear, is not very consistent. 
In part 1 of its judgment the lower appellate 
Court finds that on a true construction of the sale 
deed itself the inference was that the title would 
paBS on the execution of the sale-deed ; but in 
the latter part of the judgment, it has observed 
that the contract between the parties was that 
possession will not be delivered over to 
the purchaser without the payment of the con- 
sideration money, and that on that ground the 
plaintiffs were not entitled to recovery of posses¬ 
sion and mesne profits. Therefore, the lower ap¬ 
pellate Court passed a conditional decree for 
possession on payment of the consideration 
money, namely, as. noo. 

[6] In thi3 second appeal, the learned counsel 
for the defendant-appellant has contended, and 
in my opinion rightly, that the finding of the 
appellate Court is inconsistent, and that on a 
proper consideration of the salo-deed in question 
(Ex. A) the intention of the parties unmistakably 
was that the title would not pass until the money 
bad been paid, and as the money remained up. 
paid for about three years, the contract fell 
through and the transaction was never given 
affect to. We have read the original document, 

135) P/37 A' 33 


the sale-deed of 1941, and the recitals are on the 
same line3 as in the case which went before a 
Letters Patent Bench, in the case of Md< Mur - 
taza v. Abdul Rahman , 27 Pat. 122: (A i,R. (36) 
1949 Pat. 364). It is clearly recited that for a 
consideration of Rs. 1100 the property was being 
sold as the money was very urgently needed; 
and that every farthing of the consideration 
money had been paid up and possession made 
over to the purchasers. But both the Courts be¬ 
low have found that possession was never deli¬ 
vered to the purchasers, nor wa3 the registered 
sale-deed itself, which continued in the custody 
of the vendor. Both the Courts below have agreed 
in finding that not a single farthing passed 
under the document. Hence, the construction, 
whioh was put in the case rofered to, is the con¬ 
struction which must be placed upon Ex. A. The 
inference, therefore/is irresistible that the inten¬ 
tion of the parties was that title would not pass 
if money had not been paid, and a 3 the money had 
not been paid, the title remained where it was. In 
other words, the transaction was a dead letter. 
That being so, the decision of the learned Munsif 
was more correct and the decision of the lower 
appellate Court was a confused one, inasmuch 
a3 the lower appellate Court has divorced the 
question of title from the question of posses¬ 
sion. It title was to pass on the execution of the 
sale-deed, certainly the vendees were entitled to 
possession also. But the lower appellate Court 
has found that it was intended that possession 
woull pass only upon payment of the considera¬ 
tion money. That, in effect, amounts to a find¬ 
ing that the contract between the parties was 
that title would pass to the vendees only upon 
payment of the consideration money. That not 
having been done, it is clear that title remain¬ 
ed where it was, namely, with the vendor, 
the defendant-appellant. The lower appellate 
Court ha3 rightly observed that the contract 
between the parties must be determined with re¬ 
ference to the sale-deed itself, and, on a reference 
to the deed itself, it is clear, as already pointed 
out, that the parties intended that the passing 
of the consideration was sine quamon of the 
passing of the title. 

[6] In view of these considerations, the judg¬ 
ment and decree passed by the lower appellate 
Court are set aside and those of the trial Court 
restored with 003ts throughout. 

Narayan J»—I agree. 

K,s * Appeal allowed . 
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Sinba and Reuben JJ. 

Laxmi Narayan Narayan Singh and 
another — Appellants v. Dipen Rai and others 
-— Respondents. 

A. F. A. 0. No. 120 of 1948, D/- 81-1-1950, from an 
order of D. J., Sarau, D/- 22-3-1948, 

(a) Civil P. C. (1908), 0.22, Rr. 3, 12, O. 21, 
R. 90, Ss. 141 and 151 — Proceedings to set aside 
sale—Appeal—Abatement, 

The proceedings to set aside a sale under 0. 21, B. 90 
are ‘proceedings ]r] execution’ within the meaning 
of O. 22 R. 12, and hence an appeal in a proceeding for 
petting aside a sale on the ground of fraud does not 
abate by death of the only appellant and absence of an 
application fer substitution of hie legal representative 
within £0 days under O. 22, R. 3. The appeal is still 
pending and an application for substitution, being 
really an application to be allowed to continue the 
proceedings, comes under the inherent powers of the 
Court ard the Court can allow it in Its discretion if it 
is satisfied that the application was filed within reason¬ 
able time*. C-nse law aisevssed ; A. I. R. (10) 1923 
Pat. 29 and A. I. R. (8) 1921 Pat. 107, Dissent- 

[Paras 10, 12] 

Even assuming that these proceedings are not 
'proceedings in execution’ provisions for abatement in 
O. 22 do not apply to them as they in teims apply to 
‘suits or are made to apply to appeals’ by R. 11. The 
only positive provision which mates the provisions 
applicable to any proceedings under the Code is S. 141 
but, confined as it is to original matters in the nature 
of suits such as proceedings in prebate, guardianship 
etc., it is net a\ailable to apply the provisions as to 

abatement to a proceeding under 0. 21, R. 00. 

[Para 7] 

Annotation: (’44-Com.) Civil P, C. O. 22, R. 12, 

N. 1, Pt. 28; S. 141, N. 2, 3. 

(b) Civil P. C. (1908), S. 115, O. 21, R. 90—Pro¬ 
ceeding to set aside sale—Revision. 

Where in an appeal from a proceeding to set aside 
a eale, an appellant dies and the Court, UDder a 
mistaken view of law, applies O. 22, R. 3 and decides 
that the appeal has abated in absence of an application 
for substitution of legal representative within 90 days, 
it amounts to refusal to exercise jurisdiction vested in 
it and hence a revision lies against the order. 

[Para 18] 

Annotation : (’44 Ccm.) Civil P. C. S. 115, N. 11, 

O. 21, R- 90 N. 61. 

Krishna Prakash—iot Appellants. 

Earnarayan Prasad —for Respondents. 

Reuben J.—This appeal is directed against 
an order of the District Judge of Saran, treat- 
ing as abated an appeal directed against an 
order of the Munsif at Cbapra setting aside an 
execution sale under O. 21, R. 90, Civil P. O. 

[2] The sale which is challenged was held as 
long ago as 1942 in execution of a decree ob¬ 
tained in 1940, an area of 14 bighas 11 kathas 
being sold for Rs. 1,641. Delivery of possession 
was given in the year 1943. The application 
under O. 21, R. 90 was filed in October 
1946, and was allowed by the Munsif on the 
finding that there was fraud in the conducting 
of the execution, by which fraud knowledge of 


the sale was kept from the judgment-debtor 
till within thirty days of the finding of the. 
application, and that by reason of this fraud 
the judgment-debtor had suffered substantial- 
injury. The decree-holder appealed against thie 
decision. In October 1947, he died and an appli¬ 
cation for substitution in his place was filed by 
the appellants, the son and the widow of * the 
said decree-holder, in March 1948, that is to say,, 
beyond the period of ninety days. The appli¬ 
cation has been dismissed as time-barred. 

[3] It is contended by the appellants that 
the provisions of Civil P. C. relating to abate¬ 
ment had no application to the appeal before 
the District Judge. 

[4] I reproduce below the relevant rules of 
O. 22, Civil P. C.: 

“3 (1) Where one of two or more plaintiffs dies and 
the right to sue does not survive to tbe surviving 
plaintiff or plaintiffs alone, or a sole plaintiff or sole 
surviving plaintiff dies and tbe right to sue survives,, 
the Court, on an application made in that behalf, 
bD all cause the legal representative of the deceased 
plaintiff to be made a party and shall proceed with 
the suit. 

(2) Where within the time limited by Jaw no appli¬ 
cation is made under sub-rule (1), the suit shah 
abate so far 88 tbe deceased plaintiff is concerned and, 
on tbe application of tbe defendant, tbe Court may 
award to him the cost which he may have incurred 
in defending the suit, to be recovered from the estate 
of the deceased plaintiff. 

11. In the application of this Order to appeals, 
so far a 3 may be, the word ‘ plaintiff’ shall be held to 
include an appellant, the word ‘defendant’ a respon¬ 
dent, and the word ‘suit’ an appeal. 

12. Nothing in rules 3, 4 aDd 8 shall apply to pro¬ 
ceedings in execution of a decree or order.” 

Rule 4 relates to substitution when a defenani 
dies and R. 8 to tbe insolvency of a plaintiff. 

[5] At first eight, it would appear that the 
effect of R. 11 is to apply R. 3 to the appeal 
before the District Judge. But it has been held 
by the majority of a Full Bench of this Court 
(Das, J dissenting) in Muhammad Taki V. 
Fateh Bahadur Singh 9 Pat. 372' (a. I. R. (16) 
1929 Pat. 665 that R. 11 must be read sub¬ 
ject to R. 12. Therefore, the applicability of 
the provisions regarding abatement to an ap¬ 
peal depends upon their applicability' to the 
original proceedings out of which the appeal 
has arisen. Tbe learned District Judge held 
that a proceeding under O. 21, R. 90, is not a 
proceeding in execution of a decree and, there¬ 
fore is not excluded from the operation of the 

provisions as to abatement by R. 12. 

[6] This finding of the District Judge finds 
apparent support from the decision of Das and 
Ross JJ. in Jagdish v. Sureshwar , 6 Pat. b. J* 

253: (A. I. R. (8) 1921 pat. 107), dealing with 
the effect of a similar exemption as to proceed¬ 
ings in execution contained in o. 23, B. 4» 
of the Code, and an apparently direct case on 
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the point is Gobind Nath v. Pratap Udai 

Nath t 2 pat. 243. (A. I. R. (10) 1923 Pat. 29) 
decided by Das and Adami JJ. The latter case 
arose out of an application under 8. 213, Ohota 
Nagpur Tenanoy Aot for setting aside a sale 
held in execution of a rent decree. This section 
corresponds to 0. 21, R. 90, Civil P. 0., but, 
unlike the Code of Civil Procedure, the Chota 
Nagpur Tenanoy Aot contains in s. 265, sub-s. (3), 
cl. (a), an express direction making the provi¬ 
sions of the Code of Civil Procedure relating to sub¬ 
stitution and addition of parties applicable to “all 
suits, appeals and proceedings before the Deputy 
Commissioner" under the Act. The decision is, 
therefore, not a binding authority in the present 
case. In the course of this judgment, in the 
last mentioned case, Da3 J. reaffirmed his opi. 
nion already expressed in the case of Jagdish 
v.Sureshwar, 6 Pat. L. J. 253: (a.i.r. (8) 1921 Pat. 
107) (ante) that an application for setting aside a 
sale cannot be regarded as an application in a 
proceeding in execution of a deoree or order. 

[7] Accepting this opinion as correct for the 
sake of argument, does it follow that the provi¬ 
sions regarding abatement necessarily apply to 
such a proceeding? In my opinion, it does not. 
A perusal of 0. 22 , R. 3, shows that in terms it 
relates to a suit. The same is the case with 
respect to Rr. 4 and 8. There is nothing in any 
of these three rules which would make them 
applicable to any proceeding other than a suit. 
Then, R. 11 provides that these provisions shall 
apply to appeals, the necessary amendments 
being deemed to have been made in them by the 
substitution of ‘‘appellant*' for the word "plain¬ 
tiff”, "respondent” for the word "defendant” 
and "appeal” for the word "suit”. Rule 12 
merely excludes proceedings in execution of a 
decree or order from the application of the pro¬ 
visions. But it has no positive effect to apply 
the provisions to other proceedings. The positive 
provision is contained in 8. 141 of the Code 
whioh I reproduce below : 

“The procedure provided in this Code in regard to 
suits shall be followed, as far as It can be made applica¬ 
ble, in all proceedings in any Court of civil jurisdiction.” 

The corresponding provision in the Code of 1882 

was 8. 647, which ran as follows : 

“The procedure herein prescribed shall bo followed 

as far as it can be made applicable, in all proceedings in 

any Court of oivil jurisdiction other than-euits and 
appeals.” 

A difference of opinion arose between the High 
Courts as to whether this provision covered pro¬ 
ceedings in execution, and, by an amendment in 
1892, an explanation was added to the section : 
"This section does not apply to applications for 
the execution of deorees which are proceedings in 
Buits.” In the meantime, a decision of the Allaha¬ 


bad High Court in Fakirullah v. Thakur Prasad , 

12 ALL. 179 : (1890 A. W. N. 53) interpreting this 
section in its unamended form was taken to the 
Privy Council, and it was held by the Judicial 
Committee in Thakur Prasad v. Fakir- ullah t 
17 ALL. 106 : (22 I. a. 44) that the section did 
not apply to proceedings in the suit, but it related 
to original matters in the nature of suits, such 
as, proceedings in probate, guardianship and so 
on. It is now well settled that 8, 141, Civil P. C. 
must be interpreted in the same sense. It is not 
available, therefore, to apply the provisions as 
to abatement to a proceeding under o. 21, R. 90, 
even supposing that such a proceeding is not one 
in execution. ■ 

[8] I have noticed above that Rr. 3, 4 and 
8 in terms relate to suits and speak of a suit, a 
plaintiff and a defendant. An application under 
O. 21, R. 90, may be made by the decree-holder 
or by any person entitled to a share in a rate¬ 
able distribution of assets, or whose interests are 
affected by the sale. It is quite possible, there¬ 
fore, that persons who do not answer to the 
description either of plaintiff or defendant will 
be impleaded as parties to such an application. 
How, are the provisions as to abatement to be 
applied to such parties? Are they to apply only 
to the case of the death or insolvency of a plain¬ 
tiff and the death of a defendant and not to the 
case of the death or insolvency of other parties? 

[9] It is true that the provision in O. 22, R. 12, 
expressly excluding proceedings in execution of 
decrees or orders, suggests puma facie that the 
provisions as to abatement are intended to apply 
to other proceedings. But the apparent difficulty 
oreated by this rule is, to my mind, dissolved by 
a study of the scheme of the Code. A suit, 
according to the scheme, passes through several 
stages. There is a stage prior to the decree in 
the Court of first instanoe. Then, there is the 
stage of appeal and. finally, the stage of execu¬ 
tion. There may be various miscellaneous pro¬ 
ceedings at all the three stages. So far a 3 the 
first two stages are concerned, the Code has 
made it clear that the provisions as to abate¬ 
ment will apply, and the application of the pro¬ 
visions to the suit of the appeal, as the case may 
be, will to this extent affect any miscellaneous 
proceedings or appeals pending at that stage. Ifc 
is as regards the third stage that a. 12 excludes 
proceedings from the application of the provi- 
sions as to abatement. Once the execution has 
been finally disposed of, the suit is at an end. 
The provisions of o. 22, thus, cover all the stages 
of a suit, and b. 141 of the Code which makes 
these provisions applicable to other proceedings 
of a civil nature. In the above analysis, I have 
not thought it necessary to complicate matters by 
considering how proceedings in revision or review 
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of judgment would fit into the different stages 
of a suit. 

[ 10 ] According to my analysis, a proceeding 
under o. 21, R. 90, is a proceeding in execution. 
With all respect, I read the words “proceedings 
in execution” in R. 12 in a different sense from 
that adopted by Das J. in the case Jagdish v. 
Sureshwar , 6 Pat. L. J. 253 : (a. i. r. (8) 1921 
Pat. 107) (ante) where he says : 

“Nor do I see how a proceeding for setting aside a 
sale can (quite apirt from this consideration) be regard¬ 
ed as a proceeding in execution. Suoh a proceeding 
may eventually result in the execution proceeding being 
reopened, but, in my view, it cannot be regarded as a 
proceeding in execution. Execution proceedings ordi¬ 
narily end with sale which results in satisfaction or part 
satisfaction of the deoreo.” 

He cites the Full Bench decision iu Abdul Gani 
v. Baja Ram l 1 Pat. L. J. 232 : (A. I. R. (3) 
1916 Pat. 216 P. B.) in support of this opinion. 
That was a decision as to whether an appeal lies 
from an order under o. 21, B. 95, Civil P. C. 
and involved only an interpretation of s. 47 of 
the Code. Tae question whether a proceeding 
under 0. 21, R. 95, i3 a proceeding in execution 
was not considered. That it is a proceeding in 
execution would appear from a decision of 
Jenkins C. J. and Ray J. in Hari Charan v. 
Manmatha Nath, 41 cal. l : (A. I. R. (1) 1914 
Cal. 126), relating to proceedings under o. 21, 
Rr. 100 and 101, a decision which wa3 approved 
by a Full Bench of this Court in Bhubuneswar 
Prasad v. Tilakdhari hall, 4 Pat. L. J. 135 : 
(A. I. R. (6) 1919 Pat. 192). If an application 
under 0. 21, R 100, which oom93 at a stage when 
the execution sale has become final, can be 
regarded as a proceeding in execution, then this 
description will apply with all the more force to 
a proceeding under o. 21, R 90, whioh attacks the 
sale and may result in the setting aside of the sale 
and the reopening of the execution proceedings. 

I would not interpret the words “proceeding in 
execution” as meaning a proceeding in whioh the 
applicant seeks to execute the decree, but a proce¬ 
eding which relates to a period before the execution 
of the decree or order has been finally disposed of. 
Order 21, R. 90, comes at a stage before the sale 
has even been confirmed. Under R. 92, the sale 
does not become absolute unless the application 
under o. 21, R. 90, has been disposed of, or the 
period limited for the filing of such an applica. 
tion has expired without an applnation having 
been filed. In the present case, it is true that the 
application has come long after the execution 
was disposed of. But, that is not a difficulty 
which matters to my interpretation, for the Le¬ 
gislature, by B. 18, Limitation Act, has given 
sanction to the equitable view that where a 
party by the fraud of another has been kept out 
of the knowledge of his rights, the party defraud¬ 


ed will be put baok in the position in which he 
would have been if he had not been so defended.. 
In this sense, the execution, though long dispos- 
ed of i3 re-opened and the application under 

O. 21, r. 90, is an application in execution. 

[11] My analysis of the stages of a suit and 
my interpretation of the words “proceedings in 
execution” are supported by Thakur Prasad v. 
Fakir-ullah, 17 all. 106 : (22 I. A. 44 (p. 0 .)) 
(ante), the line of reasoning adopted in which 
decision and in a number of subsequent decisions 
wa3 followed by a Full Bench of this Court in 
Bhubaneshwar Prasad v. Tilakdhari Lodi, i 

pat. L. J. 135 : (A. I. R. (6) 1919 Pat. 192) 
(ante). The Judicial Committee pointed out in 
that decision that the whole of chap. 19, Civil 

P. C. (1882), consisting of 121 sections is devot¬ 
ed to "procedure in executions.” This Chapter 
corresponds to Part n comprising S3. 36 to 74, 
Civil P. C. (1908), and 0. 21 of Sob. 1 and the 
whole of the Boh. 3 to this Code. Proceedings 
under these provisions, therefore, should be re¬ 
garded as proceedings in execution. I would also 
cite the obiervations of Das J. in Muhammad 
Taki v. Fateh Bahadur, 9 Pat, 372 at p. 381 : 

(A. I. R. ( 16 ) 1929 Pat. 565 (F. B.)) *. 

“Reading the Code as a whole, it seems to me that 
there is a prooedure for suits, a procedure for execution, 
and a procedure for appeals; and Rr. 3, 4 and 8 apply 
to suits by their own force and to appeals by force of 
R. 11; but thoy do not apply to proceedings in execu¬ 
tion as contemplated by Chap. (Part.?) II and 0. 21 of 
the Code.” 

With great re3p:-ot I would suggest that the view 
taken by Das J. in Jagdish v. Sureshwar , 6 
pat. L. J. 253 : (A. I. R. (3) 1921 Pat. 107) 
forces him into a decision which is not consis¬ 
tent with the provisions of the Civil Procedure 
Code. In the case before him, in an appeal 
against an order under 0. 21, R. 90, an applica¬ 
tion was made by the appellant to the High 
Court to record a compromise to the effect that 
on his paying a certain sum into Court by a 
particular date the auction sale which was the 
subject-matter of the litigation should be set 
aside. In the opinion of bis Lordship, the pro¬ 
ceeding not being one in execution, the provi¬ 
sions of O 21, R. 2 were not applicable, but the 
compromise could be recorded under o. 23, R. 3. 
Order 23, R. 3, on its term3 relates to the adjust¬ 
ment of a suit or the satisfaction of the plaintiff 
by the defendant in respect of the whole or part 
of the subject-matter of a suit. When the mat¬ 
ter arose at the stage of the proceedings unler 
O. 21, R. 90, the suit had terminated in a decree 
and the rights of the plaintiff whatever they 
were had merged in the decree. The question of 
the adjustment of the suit, therefore, could no 
longer arise, and the provisions of 0. 21, R. 2, 
would appear to have been more properly appli- 
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oable. This view as urged by Mr. Das J. as he 
had by then become, at p. 613 of Harihar Pra¬ 
sad v. Gopal Saran t 14 pat. 488 : (A. I. R. (22) 
1936 Pali. 386). 

[12] For the reasons which I have given 

I kbove, I consider that the rules regarding abate- 
nent contained in 0. 22, Civil P. 0., did not 
ipply to the appeal before the Distriot Judge. The 
position, therefore, was that the appeal did not 
ibate by reason of the death of the appellant 
ind the absence of an application for substitu¬ 
tion within the period of ninety days, thereafter, 
*nd was still a pending appeal at the time when 
the application for substitution was filed. As has 
been explained in F. A. Mcnaught v. Mt. 
Saraswati Thakurain l 13 Pat. 777 : (A. I. R. 
(22) 1936 Pat. 117), such an application is really 
an application for being allowed to continue the 
proceeding {vide also Mt. Gulab Kuer v. Md. 
Zaffar Hussan Khan t 6 Pat. L. J. 358 : (a.i.r. 
(8) 1921 Pat. 180). There is no express provision 
of law under which such an application can be 
entertained. This is done under the inherent 
powers of the Court, and this jurisdiction is dis¬ 
cretionary. It was, therefore, open to the Dis¬ 
trict Judge in the present case to consider the 
application and, if he was satisfied that the ap¬ 
plication was filed within a reasonable time of 
the death of the appellant, to permit the appli- 
cants to continue the appeal. For the purposes 
of the present case, it is not necessary to consider 
what would bo the position if the proceeding in 
execution in which substitution is sought is no 
longer pending, for instance, having been dis¬ 
missed for default in prosecution following the 
death of the original applicant, in which case 
the question would arise whether the Court is 
functus officio and cannot entertain such an 
application. 

[13] The question as to whether in the pre¬ 
sent case an appeal lies to this Court against the 
order passed by the District Judge has not been 
raised before us. It is not necessary to consider 
the point as this is obviously a case in whioh, 
supposing an appeal does not lie, we must inter¬ 
fere in revision, the ground of interference being 
that the District Judge under a wrong impres. 
sion as to the correct view of the law has refus¬ 
ed to exercise jurisdiction which was vested in 
him. 

[14] In the result, I would allow this appeal, 
set aside the order of the Distriot Judge, and re¬ 
mand the case to the District Judge to be dealt 
with in the light of the above remarks. The costs 
in the case will follow the result. The hearing 
fee will be assessed at two gold mohars. 

Slnha J. — I agree. 

D.R.R. 
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Das J. 

Mohan Jha and other — Appellants v. Shiva¬ 
dayal Prasad and others — Respondents. 

A. F. A. D. No. 1039 of 1948, D/-16tk January 1950, 
from a decision of 2nd Add). Sub-J., Darbhanga, 
D/-31st March 1948. 

Tenancy Laws —Bihar Tenancy Act (VIII [8] of 
1885), Ss. 103B, 102—Entry in record of rights not 
one of particulars required by S. 102 — Presumption 
— Finding — Error of record — Civil P. C. (1908), 
S. 100 — Evidence Act (1872), S. 35. 

An entry in the remarks column of the record of 
rights with regard to certain plot3 that a suit was 
brought in reepect of those plots by a plaintiff on the 
strength of sale-deed and it was dismissed does not 
carry with it any statutory presumption of accuracy 
under S. 103 (B), Bihar Tenancy Act, the entry being 
not one of the particulars required to be entered under 
S. 102, and the finding of tho lower appellate Court 
on the basis of such an entry that the sale-deed was 
not valid or operative being arrived at by committing an 
error of record is not binding in second appeal. 

[Para 6] 

Annotation : (’44-Com.) C. P. O., Sa. 100, 101, 
N. 32, 53 ; (’46-Man.) Evi. Act, S. 35, N. 3, 12. 

Rati Kant Choudhury and Baxdya Nath Jha 

—for Appellants. 

Sirinath Singh and T. Pd. — for Respondents, 

Judgment—Thi3 is a second appeal by de¬ 
fendants 2, 3, 6 and heirs of defendant 5 from 
the decision of the learned Additional Subordi¬ 
nate Judge of Darbhanga, dated 31st March 1948, 
reversing in part the judgment and decree of 
the learned Munsif of Madhubani, dated 26th 
May 1947, in a suit for a declaration of title and 
possession of 1 bigha, 12 kathas and lj dhurs of 
land forming part of two plots 10630 and 10631, 
and of plot no. 6661 in its entirety. The case of the 
plaintiffs-respondents was that they bad purchas¬ 
ed the lands from two persons Faturi Jha and 
Bulan Jha, defendants 9 and 10 in the auction. 
The sale deed in favour of the plaintiffs-respon¬ 
dents was dated 18th of November 1943. There were 
three persons named Ramji Jha, Nanda Jha and 
Durgadut Jha. Durgadut died issueless. Ramji bad 
two sons.Markande Jha and Chiranjib Jha. Nanda 
had a son called Lambodar Jha. Admittedly, 
Lambodar Jha separated from Markande Jha and 
ChiraDjib Jha. The case of the plaintiffs-respon¬ 
dents was that there was a partition between 
Markande and Chiranjib also, and a3 a result 
of such partition, the three plots in question fell 
to the share of Chiranjib Jha. The plaintiffs- 
respondents alleged that they had purchased two 
thirds share from Faturi Jha and Bulan Jha, 
grandson and son respectively of Chiranjib Jha. 
Defendant 7 was the widow of Chiranjib Jha, 
and defendant 8 was the widow of another son 
of Chiranjib called Kulanand Jha. The main 
contest was by defendants 1st party. There were 
two sets amongst defendants 1st party. One set 
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consisted of defendants 1 and 4, and the other 
set of defendants 2 , 3, 5 and 6. The present ap. 
pellants represent the second set. On behalf of 
these defendants, the plea taken was that the 
disputed plots were the joint property of Mar- 
kande Jha and Chiranjib Jha. It was alleged 
that Markande and Chiranjib were members of 
a joint family, and Markande was the karta. 
Markande executed two registered sale-deeds, one 
on 8th January 1892, and the other on 16th 
January 1892. The Courts below concurrently 
found that the sale-deed of 8bh January 1892, 
related to plot No. 10631, and the other sale-deed 
of 16th January 1892, related to plots 10630 and 
6661. The defendants first party who relied on 
these two sale-deeds, said that Markande as 
karta of the family having sold the lands to the 
defendants, the plaintiffs-respondents had ac- 
quired no title by reason of the sale-deed in 
their favour executed on 18fch November 1943. 

[ 2 ] The learned Munsif, who dealt with the 
suit in the first instance, held that Markande 
and Chiranjib were members of a joint family 
who owned and were in possession of the dispu- 
ted plots, and Markande was the karta of the 
joint family. He further held that the defen. 
dants had acquired good title by the two sale- 
deeds of 1892, both of which were valid and 
operative. He held that the defendants were in 
possession since 1892. On these findings, the suit 
was dismissed. The learned Subordinate Judge 
affirmed the finding of the learned Munsif on the 
question of Markande and Chiranjib being 
members of a joint family of whioh Markande 
was the karta. He held, however, that only one 
of the sale deeds, namely, that executed on 8 fch 
January 1892, was valid and operative. He held 
that the other sale-deed dated 16th January 


the sale deed in favour of the plaintiffs respon. 
dents was for consideration. Earlier he had 
affirmed the finding of the learned Munsif that 
Markande and Chiranjib were members of a 
joint family who owned and possessed the dis. 
puted plots. Markande left sons. Cairanjib also 
left heirs other than those who transferred to the 
plaintiffs-respondents. If all these persons consti¬ 
tuted a joint family under the Mitakshara law, 
no one member would have any specified share 
in the property. The question how the plaintiffs 
respondents acquired any title by a purchase 
from two members of the family only has to be 
considered and decided. It is not known whether 
those two members, who sold to the plaintiffs 
respondents, were junior members in the family 
or not. If they were junior members, they would 
not be competent to sell any part of the joint 
family property, and the purchaser would 
acquire no title by a purchase from junior mem¬ 
bers. These questions have to be considered and 
deoided in connection with the title of the plain¬ 
tiffs respondents. The learned Subordinate 
Judge has not considered these questions. 

[4] Secondly, it is contended that the findings 
of the learned Subordinate Judge with regard to 
the possession of the plaintiffs-respondents or 
their vendors is not based on any evidence in 
the record. The learned Subordinate Judge, it 
appears, has rejected the oral evidence as to 
possession of both parties as unsatisfactory. He 
has referred to some documents which the pre¬ 
sent-appellants produced to show their possession, 
suoh as rent receipts granted in the name of 
Markande. He has not referred to any docu¬ 
mentary evidence on the side of the respondents 
which would show that the respondents came in 
possession in 1943, or that their predecessora-in- 


1892, was not valid or operative. He further interest were in possession before 1943. The 

found that the vendors of the plaintiffs respon- learned Subordinate Judge seems to have arrived 

dents and co-sharers were in possession of the at the finding of possession merely on the pre¬ 
disputed plots on the day on which the sale-deed sumption that possession follows title. The find- 

in favour of the plaintiffs-respondents was exe- ing is really based on no evidence, and cannot 

cuted. On these findings, he gave a decree for be accepted as binding in second appeal, 

joint possession to the plaintiffs respondents [ 5 ] Thirdly, it is contended that with regard 

with regard to the two plots covered by the to the sale-deed of 16th January 1892, the learn- 

sale-deed of 16th January 1892. ed Subordinate Judge has committed an error 

[3] Learned counsel for the appellants has of record, and ha 3 further misdirected himself 
taken three substantial points before me. Firstly, with regard to the presumption arising out of an 
he has contended that the learned Subordinate entry made in the record-of-rights. In the 
Judge did not consider how the plaintiffs respon. record-of-rights with regard to plots 10630 and 
dents acquired any title by a purchase from two 6661, there is a note in the remarks column to 

members of the family when other members of the the effect that a suit, numbered 172/106 dated 

joint family had not joined; nor did he come to 3rd April 1903, was brought in respect of these 

any finding that the persons, who executed the two plots by a plaintiff on the strength of a 

sale-deed in favour of the plaintiffs-respondents, kebala, and the suit was dismissed. The name 
were aoting on behalf of the others either as the of the plaintiff is not mentioned. The date of the 
karta of the family or otherwise. It appears that sale-deed is not given. The learned Subordinate 

the learned Subordinate Judge merely found that Judge thought that this entry in the record-of- 
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rights had a statutory presumption of correctness 
under S. 103B (3), Bihar Tenancy Act. He 
further held that the plaintiff referred to in the 
entry meant Biseswar Jha, the transferee under 
the sale-deed of 16th January 1892. In my opinion, 
the learned Subordinate Judge was wrong in 
thinking that there was any statutory presump, 
tion of accuracy attaching to that particular 
entry in the remarks column. The entry about 
,l a suit in the Civil Court is not one of the parti¬ 
culars required to be entered under S. 102, Bihar 
Tenancy Act. In my opinion, the entry was not 
an authorised entry, and does not oarry with it 
any statutory presumption of accuracy under 
8. 103B, Bihar Tenancy Act ; nor was it an 
entry made under 8. 107 (2) of the said Act. 
Furthermore, the entry by itself does not show 
who had unsuccessfully brought the suit regard, 
ing those two plots on the strength of a sale- 
deed. The learned Subordinate Judge said that 
Janak Jha, a nephew of Biseswar Jha, who had 
been examined on behalf of the appellants, did 
not say that Biseswar Jha had not brought any 
such suit as was referred to in the remarks 
column of the record-of-rights. From this failure 
to make a denial, as the learned Subordinate 
Judge puts it, ho concluded that Biseswar Jha 
was the plaintiff. Learned counsel for the ap- 
peliants has drawn my attention to the evidence 
of Janak Jha, D. W. 6. In the examination in 
chief, this witness had atated very clearly that 
Biseswar Jha had never filed any case in respect 
of the disputed lands. The learned Subordinate 
Judge, therefore, committed an error of record 
when he said that Janak Jha had not denied the 
entry in the remarks column of the record of 
rights. This error of record vitiates, to a large 
extent, the finding of the learned Subordinate 
Judge. Therefore, the finding of the learned 
Subordinate Judge with regard to the validity 
of the sale deed of 16th January 1892, is vitiated 
on two substantial grounds: firstly, erroneously 
thinking that there is a statutory presumption 
of accuracy attaching to the particular entry in 
the remarks column of the record of rights; and 
secondly by committing the error of record 
mentioned above. That finding cannot, therefore, 
bo accepted as binding in second appeal, 

[6] Tho result, therefore, is that the appeal is 
allowed, the decision of the learned Subordinate 
Judge is set aside and the case must now go baok 
on remand to the learned Subordinate Judge for 
a fresh consideration of the evidence and a deci¬ 
sion in accordance with law in the light of the 
observations made above. Co3ts of this appeal 
will abide the result of the fresh decision. 

D.H. Appeal allowed . 
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Meredlth C. J. and Sarjoo Prasad J. 

Bageshwari Devi and others —Petitioners v. 
Indian Union . 

Criminal Revn. No. 1549 of 1949, D/-I6th February 
1950, against order of A. 8. J., Gaya, D/-23rd September 

1949. 

(a) Penal Code (I860), S. 441 —Intention—Proof. 

In order to constitute criminal trespass.the provoca¬ 
tion must prove that the aomsed had the intention to 
intimidate, insult or annoy when he raado the entry. 
A mere knowledge that the trespass is likely to oansa 
insult or annoyance does not amount to an ln'ent to 
insult or annoy within 3. 441. Where certain persona 
re oooupy the lands uoquired from them by the Govern¬ 
ment In the belief that the lands would be restored to 
them on return of the compensation money, they 
oannot be held guilty under 8. 441 in the absence of 

any criminal intention a3 required by tho section. 

[Para 4] 

Annotation ! (’46-Man.) Penal Code, Ss. 441 and 
447, N. 1. 

(b) Criminal P. C. (1898), S. 522—Dispossession 
by show oi force. 

An order for restoration under 8. 522 oan be passed 
in favour of a person only if he has been dispossessed 
by u=e of oriminal force. Otherwise, the order would be 
illegal. [Para 5] 

Annotation : (’49-Gom,), Cr. P. O., 8. 522, N. 4, 
Pt9. 1 and 2. 

(c) Criminal P. C. (1398), S. 239 (a)—Same offence 
—Same transaction. 

Where several persona ooramit severally aot3 of 
trespass without any community of purpose, it cannot 
be said that the acts are committed in the course of the 
eame transaction so a3 to justify their joint trial under 
8. 239 (a). [Para3 0 and 8] 

Annotation : (’49-Com,) Cr, P, 0. 8. 239, N. 4. 

Madan Mohan Prasad — for Petitioners. 

Government Advocate — for the State. 

Sarjoo Prasad J. — This application is on 
behalf of 34 petitioners who have been oonvioted 
by a Magistrate, vested with first class powers of 
Gaya under 8. 447, Penal Goie, and sentenced 
to a fine of Rs. 209 eaoh, in default, to undergo 
simple imprisonment for 1 month eaoh. The order 
of conviotion and sentence has been affiirrned by 
the Additional Sessions Judge of Gaya, Mr. N. 
Ahmad. 

[ 2 ] The prosecution case is that the lands of 
village Kharanti, to which the petitioners belong, 
with the houses of the petitioners were acquired 
in connection with the construction of an aero¬ 
drome by Government sometime in the year 
1942-43 and compensations were paid to the 
petitioners in respect of those acquisitions. Th9 
petitioners had evacuated the houses, and had 
gone and settled in a nearby locality. Subsequent¬ 
ly there was an outbreak of fire, and houses of 
these petitioners, which they had constructed later 
after acquisition of their houses in the village, 
were burnt to ashes and destroyed by the fire 
in the year 1946. Thereafter, these petitioners took 
shelter in the verandah of structures which had 


29G Patna 


Bageshwabi Devi v. Indian Union (Sarjoo Prasad J.) 


£. I .Mr 


been constructed by the military at the site of 
the village and, which, after the termination of 
the war, had been lying vacant. Subsequently, 
it is alleged that they started building houses on 
the old sites, and when the site was inspected by 
cne T. S. Jotwani on 5th March 1948, he noticed 
that the villagers generally re-occupied their old 
sites, and he submitted a report cf this fact to 
the Collector for necessary aotion. The Collector 
then directed that an enquiry should be made 
by the land acquisition officer, and an enquiry 
was accordingly made and a report submitted 
to the Collector. This report is Ex. 6 in the case. 
It is alleged by the prosecution that as the peti¬ 
tioners failed to vacate the premises, they were 
liable to be prosecuted under s. 447 , Penal Code. 
When the matter came before the Subdivisional 
Magistrate, he issued notice to the petitioners to 
show cause why they should not be prosecuted 
for trespass* On 11th June 1948, cause was shown 
by the petitioners. In that show-cause petition 
they alleged that they had constructed their 
houses rn the Government acquired lands with 
the permission and consent of the then land 
acquisition officer, Mr. Sanyal, after their houees 
had been destroyed by fire in the year 1946 . 
They say in paras. 11 and 12 of their petition 


I think it is at best a case of civil trespass, and the 
point being doubtful whether the oppoeite parties were 
permitted or were under a bona fide impression of 
having been permitted, though actually not so, I do 
not think criminal prosecution should lie. The proceed¬ 
ing should, therefore, be dropped.” 

It appears, however, that after some discussion 
with the District Magistrate, the petitioners* 
prosecution commenced ending in their convio^ 
tion and sentence as stated by me above, 

[3] In support of this petition, three points 
have been urged by learned counsel for the 
petitioners. The first contention is that there is 
nothing to show that there was any criminal 
intent on the part of the petitioners, and, therefore, 
there has been no offence committed under 8 . 44T, 
Penal Code. The second contention is that there 
should have been no order for restoration of the 
possession passed by the learned Magistrate under 
S. 522, Criminal P. C., as the said section had no 
application to the facts of the case and the third 
point raised is that there should not have been a 
joint trial of all the petitioners as there was no 
community or identity of purpose. 

[ 4 ] In regard to the first contention, it seems 
pretty clear from the circumstances of this case 
that there was no question of any criminal 
intent. Seotion 441, Penal Code requires that in 


that they approached Mr. Sanyal for the return 


order to constitute “criminal trespass’* the act 


of lands as the war was over and the lands ac- must have been done with intent to commit an 


quired by the Government were lying useless 
while the petitioners were in urgent need of the 
lands which Government had acquired from 
them, and that Mr. Sanyal, sympathising with 
their helpless condition, allowed them orally to 
erect their dwellings on the old sites of their 
houses and directed them to refund the com¬ 
pensation received by them minus 15 per cent, 
on receipt of notices, and gave assurance that 
he would get everything done in communication 
with the Government. The petitioners further went 
on to say that on the oral order of Mr. Sanyal. 
the then land acquisition officer, they construc¬ 
ted their houses on the old sites, though the said 
sites had teen acquired by the Government 
about a year ago. They further stated that they 
had submitted a long application before Mr. 
Sanyal for fixing the amount of compensation 
to be returned by them to Government, but on 
which application no action appears to have 
been taken. They accordingly prayed that they 
should not be prosecuted for trespass, and they 
further alleged that they had made a represen. 
tation to the higher authorities including the 
military authorities for consideration of this 
question of settlement of the lands with them. 
On this cause being shown before the learned 
Subdivisional Magistrate, the learned Magistrate 
observed, as it appears from the order-sheet 
dated 11th June 1948, that 


offence or to intimidate, insult or annoy any 
person in possession of any such property/* This 
criminal intent has of course to be gathered from 
the circumstances of each case. In this case all 
that I find is that these petitioners, whose houses 
and lands had been acquired previously by 
Government for the purpose of an aerodrome, 
had returned to this place because their houses 
had been destroyed by fire and they were allowed 
to stay in the military structures which had been 
constructed by Government. It may be that they 
may have no right to construct buildings upon 
the old sites, but still it could not be said that 
there were any criminal intention in building 
upon those lands. Their case is that they did BO 
on the faith of some understanding given to them 
by Mr. Sanyal, the then land acquisition officer. 
They may not be perfectly right in assuming 
that they had been allowed to build their houses 
upon the old sites, or that they had any legal 
right to do so. But still it could not ba said that 
they had any criminal intent in that regard. It 
has been pointed out in various cases that in 
order to constitute criminal trespass it must be 
essentially proved that the person actually in¬ 
tended to annoy the owner and that by such 
conduct on the part of the acaused person 
annoyance was caused; the mere knowledge that 
by such conduct the trespass is likely to cause 
annoyance may not be sufficient to impute orb 
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minal intent on the part of the person who oom- the same. The learned Government Advocate 


mits the act of trespass. In Queen.Empress v. 

Bayapadayachi, 19 Mad. 240, it has been held 
that though the accused may have known that, 
if discovered, bis act would be likely to cause 
annoyance to the owner of the house, he cannot 
be said to have intended either actually or con¬ 
structively to cause such annoyance. It is one 
thing to entertain a certain intention and another 
to have the knowledge that one’s act may possi¬ 
bly lead to a certain result. Section 441 is so 
worded as to show that the act must be done with 
intent and does not, as other section do, embrace 
the case of an act done with knowledge of the 
likelihood of a given consequence. The same view 
has been expressed in a later Full bench of the 
same High Court in Vullappa v. Bheema Row , 
41 Mad. 156 : (A. i. r. ( 5 ) 1918 Mad. 136 : 19 or. 
L. J. 162). It has been held by the Full Bench 
in tbat case that : 

“Trespass is an offence under S. 441, Penal Cede, 
only if It is committed with one of the intents specified 
in the section, and proof that a trespass committed with 
Borne other object was known to the accused to be likely 
or certain to cause insult or annoyance is insufficient to 
sustain a conviction under S. 448, Penal Code.” 

Again, in another case in Emperor v. Baldewa , 
56 ALL. 33 : (A. I. R. (20) 1933 ALL. 816 : 35 
Cr. L. J. 947) it was observed that every unlaw¬ 
ful act was not necessarily an offence, and the 
mere entry without right upon another’s land 
did not render the accompanying trespass a cri¬ 
minal trespass. There is a distinction between 
the phrases “with intent” and “with knowledge”; 
it must be proved by the presecution that the 
accused had the intention to intimidate, insult or 
annoy when he made the entry, and it is not 
enough that the prosecution should ask the Court 
to infer that the entry is bound to cause intimi- 
dation, insult or annoyance. A mere knowledge 
that the trespass is likely to cause insult or 
annoyance does not amount to an intent to in- 
suit or annoy within S. 441, Penal Code. Now, it 
is contended by the learned Government Advocate 
appearing on behalf of the State that there is a 
definite finding by the learned Additional 
Sessions Judge to the effect that there was a cri- 
minal intent on the part the petitioners. He re¬ 
ferred us to the passage in the judgment of the 
learned Sessions Judge which runs as follows: 

“The evidence shows that they were repeatedly asked 
to vacate, but, in spite of that, much to the annoyance 
of the authorities they continued to hold on. The very 
act of recapturing their old sites in the circumstances 
of the case was an offence coming within the mischief 
of the definition of criminal trespass.” 

This finding is challenged by the petitioner. Now, 
we have tried to examine the record from this 
point of view as to whether in spite of being re- 
peatedly asked the petitioners refused to vacate 
the sites in question or to desist from reoccupying 


has referred us to the evidence of Mr. Sanyal on 
the point; but that evidence only show’s that Mr. 
Sanyal merely told the petitioners not to con¬ 
tinue to build up their dwellings on the lands 
and this he did at a time when Mr. Sanyal had 
ceased to be the land acquisition officer. That 
does not mean that the petitioners were warned 
that if they continued to go on building, they 
would be committing an aot of trespass on the 
land; nor does it show that the petitioners were 
repeatedly asked not to build. He then draws our 
attention to another statement in the evidence 
from which it appears that there was some ser¬ 
vice of notice upon the petitioners to vacate the 
land, but no such service appears to have been 
proved in this case. On the other hand, the report 
(Ex. 6), submitted to the District Magistrate., 
definitely states that : 

“it is clear from his report (meaning thereby the report 
of the amin who went to the spot along with tbo then 
land acquisition officer, Mr. Sanyal) that hope was held 
out to the tenants of a chance of the restoration of their 
old lands, and the condition on which such restoration 
could take place, if at all, was also intimated to them, 
viz. the refund of the compensation money minus 15 p. o.” 

This evidently shows that the petitioners were 
acting on the faith of some understanding given 
to them that the lands would be restored to the 
petitioners on payment of the compensation 
money to Government. In my opinion, there, 
fore, the learned Subdivieional Magistrate had 
rightly held that at best it should be a case of 
civil trespass, if at all, and it was not a case; 
where the petitioners could be held oriminally: 
liable. In fact, the learned Additional Sessions 
Judge does not seem to be very sanguine in 
regard to that part of his finding, and, therefore, 
goes on to observe that the very act of recaptur- 
ing their old Bite3 w r ould constitute a case of 
criminal trespass. For the reasons which I have 
given above, there was no act of criminality 
when they originally entered upon the site; nor 
could it be said to be an act of criminality 
because they continued to be on the site in the 
belief tbat they would get settlement of their old 
lands on payment of compensation. In fact, we 
are told that their application is still pending 
before the higher authorities and has not been 
finally disposed of. In these circumstances it 
was indiscreet to launch a criminal prosecution 
against the petitioners. 

[5] The next point urged is about the appli¬ 
cation of s. 522, Criminal P. C. The language of 
B. 522 is absolutely clear. I fail to understand 
how the learned Magistrate could act under this 
provision of the law. Section 522 applies where 
a transaction is attended by criminal force or 
show of force or criminal intimidation and it 
appears to the Court that by such force any.’ 
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person has been dispossessed of any immovable 
property. It is only in such a case that under 
3. 522 the Court may, if it thinks fit, order that 
the person dispossessed may be restored to 
possession. There is no such case here of any dis¬ 
possession or show of force and criminal inti¬ 
midation. At any rate, there is no such finding 
on the point anywhere in the record. That being 
30, the order passed under S. 522, Criminal P. C., 
is clearly illegal. 

[6] Lastly, it has been urged that the joint 
trial of the petitioners is also illegal. Now, it 
may be that the act of trespass, if any, com- 
mitted by the petitioners individually may be 
similar. But unless it is shown that there was 
3ome identity or community of object amongst 
them, it could not be said that their offence 
came within the purview of 8. 239 (a), Criminal 
P. C.; in other words, it could not be said that 
the act of trespass, if any, committed by each 
individual accused was committed in the course 
of the same transaction. If any authority is 
needed on the point, I may refer to the decision 
in Samiullah Sahib v. Emperor , 60 Mad. 
735 : A. I. R. (14) 1927 Mad. 177 : (27 Cr. L. J. 
1381) which was a case where a number of 
persons were all separately engaged in fishing, 
and were merely several poachers gathered in 
the same place at the same time, and there was 
no evidence of any common object or common 
intention. All those persons were tried together 
for offences under S3. 379 and 447, Penal Code 
as having been committed in the course of the 
same transaction, and convicted. It was held by 
Jackson J. sitting singly that the case3 ought 
not to have been jointly tried, and that such 
joint trial was not a mere irregularity, but 
vitiated the trial altogether. He accordingly set 
aside the conviction of the petitioners in that 
case. The illustration which has been given by 
the learned Judge in the course of his discussion 
of the matter is quite illuminating. He says: 

“The terms of the section itself offer the best solu¬ 
tion of these problems. Were the offenoes oommitted in 
the oourse of the same transaction; or, in other words, 
were the offenders putting through the same thing? A, 

B and C travel in the same train without tiokete; the 
purpose of each is to bo conve}ed without paying; it is 
a similar purpose but not identical, because A does not 
intend that B and 0 ehall escape paying and so with B 
or C. They cannot be jointly tried.” 

There is obviously a difference between a simila- 
rity of purpose and identity of purpose, and 
unless it could be shewn that there was an 
identity of purpose or community of purpose, it 
could not be said that the offence committed by 
all the accused was in the course of the same 
transaction. The position may have been diffe¬ 
rent if all of them combined together to do a 
certain illegal act. For instance, if all the three 


persona in that illustration had, with the com- 
mon purpose, intended to travel without tiokete 
and without any payment to the railway autho¬ 
rities, the purpose would be identical. But in the 
absence of any evidence of common intention or 
communinty of purpose or eonspiraoy, it could 
hardly be said that the individual act of trespass 
committed by one accused was in the course of 
the same transaction as an act committed by 
another accused. In that view of the matter, I 
would hold that the joint trial of the aocused 
persons was also illegal. In any event, in view 
of my finding that there was really no criminal 
intent on the part of the petitioners, I hold that 
the petitioners have been wrongly convicted of 
an offence under 8. 447, Penal Code. I accord, 
ingly acquit the petitioners and set aside the 
order of conviction and sentence passed against 
them, and direct that the fine, if paid, should 
be refunded. The application is, therefore* 
allowed. 

[7] Meredith C. J. — I agree that the peti¬ 
tioners have been wrongly convicted, and must 
be acquitted. 

[8] With regard to the question of joint trial, 

I am of opinion that there are no materials in 
this case upon which a finding can be based that 
the r6*oocupation by the various petitioners of 
their various holdings all formed part of the 
same transaction. For all we know the different 
petitioners, who apparently re-occupied their 
lands at intervals over a fairly long period, may 
have acted quite independently, or one petitioner 
may have decided later to rebuild on the old 
site, because he saw that the other petitioners 
had already rebuilt on their old sites, and there 
had been no protest or interference : in other 
words, the intention of each petitioner would 
merely be to rebuild his own house on his own 
land, but not necessarily to further rebuilding 
by all the petionersof their houses on their lands. I 
The case was not, in my opinion, one whioh 
could fall either within S. 239 (a) or S. 239 (d),| 
and it is not contended that there i3 any other 
clause of 8. 239 which is applicable. 

K.s. Accused acquitted. 

A. I. R. (37) 1930 Patna 298 [G. N. 75.] 
Reuben and Jamuar JJ. 

Lai Suraj Prasad — Appellant v. Bam 
Charitar Singh and others — Respondents. 

A. F. A. D. No. 279 of 1946, D/- 18-1*1950, from 
decision of Diet. Judge, Motihari, D/- 4-12-1945. 

(a) Civil P. C. (1908), O. 41, R. 31 — Judgment of 
affirmance — Contents of. 

A judgment of an appellate Court should contain the 
grounds on which its deoi9ion is based. It is not suffi¬ 
cient for the appallate Court to state in general terms 
that it agrees with the reasoning of the subordinate Cour , 
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although in a judgment of affirmance it is not neces¬ 
sary that the appellate Court should repeat all that has 
been said by the subordinate Court, there must bo a 
sufficient discussion to show that it has applied its own 
mind to the evidence. [Para 8] 

Annotation : (’44-Com.) Civil P. 0., 0. 41, R. 31, 

N. 3. 

(b) Civil P. C. (1908), S. 100—Concurrent finding 
of fact — Interference. 

Where the appellate judgment after carefully consi¬ 
dering the evidence on the point confirms the trial 
Court’s finding as to farzi nature of a sale, the finding 
will not be interfered with in seoond appeal even though 
aio reasons are given for the deoision. [Para 8] 

Annotation : (’44-Com.) Civil P. C., 83 . 100 & 101, 
N. 54. 

(c) Limitation Act (1908), Arts. 142 & 144 — Co¬ 
owners — Adverse possession. 

An uninterrupted sole pjssession by one oo-owner of 
undivided property does not by itself amount to ouster 
of his co-owners and is not sufficient to establish his 
adverse possession against them. This principle will 
apply even more strongly where the co-sharer is in 
possession as representing all the co-sharera. [Para 11] 

Annotation : (’42-Com.) Limitation Act, Arts. 142 & 
144, N. 35, Pts. 1 and 13. 

C. P. Das , K. P. Upadhyaya and Rameshioar 
Misra — for Appellant. 

L. K, Jha and Iiameshwar Choudhri — 

for Respondents. 

Reuben J. — This is an appeal by defendant 4 
against an order of the District Judge of Moti- 
foari, reversing a deoision of the Subordinate 
Judge of the same place. 

[2] The suit was brought by the plainfciff-res- 
pondent for partition of 21 bigha3 purchased by 
him on 10th October 1941, from defendants 6 and 
7 out of their half share of a tenancy of 61 big. 
has 7 kathas in village Jagdishpur, taken in 
settlement from the Turkaulia Factory on 13th 
February 1922, by their father Kripal Narain 
Singh and certain other persons. According to 
the plaintiff, the settlees were (l) Kripal Narain, 
(2) defendants 2 and 3, who are brothers (3) 
Ohaturbbuj Sahay deceased, father of defen¬ 
dants 6 and ( 4 ) Jadulai deceased, father of 
defendant 1, whereas defendant 4 denies that 
Chaturbhuj and Jadulai had any interest in the 
property. The Courts below did not find it 
necessary to investigate this point, as they were 
merely concerned with the share of Kripal 
Narain and the parties were in agreement that 
his share was one-half. 

[3] In the year 1929 the tenancy was sold in 
execution of a certificate for arrears of rent 
filed by the Battiah Estate, to whom the land- 
lord’s interest had by then passed, and was 
purchased by defendant 4, the brother-in-law of 
defendant 3. The case of the plaintiff is that 
this sale wa9 brought about by the fraud of 
defendants 2 and 3, who were managing the 
property on behalf of all the co-sharer3, and that 
they purchased it themselves in the farzi name 
•of defendant 4, that the possession of defen¬ 


dants 2 and 3 remained unchanged and that, by 
reason of the fraud, the purchase enured to the 
benefit of all the co-sharers. It was further their 
oase that, the certificate have been filed against 
defendant 2 alone, the sale had the effect of a 
money sale ; therefore, only the share of defen. 
danfc 2 passed, and the share of Kripal Narain 
remained unaffected. 

[4] The defence of defendant 4 was that hia 
purchase was genuine and on his own account, 
that Kripal Narain surrendered his interest in 
1925 and, therefore, his sons had no interest 
which they could transfer by the sale in favour 
of the plaintiff and further that, after the sur¬ 
render by Kripal Narain, the tenancy was wholly 
represented by defendant 2 and so the certificate 
sale operated as a rent sale. He also attacked 
the genuineness of the sale in favour of the 
plaintiff. 

[6] The Subordinate Judge disbelieved the 
story of surrender. He found that Kripal Narain 
and defendant 2 were at first recorded in the 
landlord’s papers as tenants in respect of the 
tenancy and, after the death of Kripal Narain, 
his son defendant 6 was mutated in his place, 
that, therefore, defendant 2 did not represent the 
tenancy and the certificate sale left the share 
of Kripal Narain unaffected. He held that defen¬ 
dant 4 was merely the farzidar of defendants 
2 and 3, and that the sale was brought about by 
defendants 2 and 3 in fraud of their co sharers. 
He further held to be fictitious a zarpeshgi deed 
executed by defendant 4 in favour of defendant 
9 in respect of this tenancy. According to him, 
the possession of defendants 2 and 3 as manag¬ 
ing the property on behalf of all the co-sharers 
remained unchanged by these transactions. He 
dismissed the suit, however on the finding that 
the sale in favour of the plaintiff was itself 
fictitious. 

[6] The District Judge accepted all the find- 
ings of the Subordinate Judge in favour of the 
plaintiff. He came to a contrary conclusion on 
the question of the genuineness of the sale-deed 
in favour of the plaintiff, and, therefore, reversed 
the deoree of the Subordinate Judge and decreed 
the suit. 

[7] The appeal has been pressed on three 
grounds: 1 . That the decision of the District 
JuJge is defective as he has not come to a 
definite finding regarding the farzi nature of 
the purchase by defendant 4. 2. That defendant 

2 represented the holding, and the sale operated 
to transfer the interest of Kripal Narain’s sons. 

3 That, even on the findings of the District 
Judge, the plaintiff was not in present posses¬ 
sion of the property and is not entitled to 
partition. 
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[8] The impression that the District Judge 
was not definite about the farzi nature of the 
purchase by defendant 4 is created by bis dis¬ 
cussing at some length what, in view of the 
certificate sale being a money sale, the position 
would be if the purchase was really by defen¬ 
dant 4. At p. 41 of the paper book, however, 
the District Judge has come to a definite con¬ 
clusion accepting the Subordinate Judge’s finding 
of farzi. The defect lies not in the failure to come 
to a definite finding but in the District Judge’s 
failure to set out his reasons for his decision on 
this point. The parties are entitled to a con¬ 
sideration by the appellate Court of the evidence 
on the points raised by them, and judgment 
should contain the grounds on which the decision 
of the appellate Court is based. It is not suffi¬ 
cient for the appellate Court to state in general 
terms that it agrees with the reasoning of the 
Subordinate Court; although, in a judgment of 
affirmance, it is not necessary that the appellate 
Court should repeat all that has been said by 
the Subordinate Court, there must be a sufficient 
discussion to show that it has applied its own 
mind to the evidence. Fortunately, the point 
has been dealt with by the Subordinate Judge 
very completely and carefully, and on a perusal 
of the judgments as a whole I do not think an 
interference is called for. 

[9] Regarding the question of representation 
it is pointed out that, according to the plaint, 
the arrangement among the co-sharers was that 
defendant 2 would manage the property, that 
he would be responsible for paying the rent and 
other dues, that he would meet the other ex- 
penses, and that the balance of the income after 
meeting all these demands would be shared 
amoug the co-sharers, We are asked to treat this 
arrangement as holding out to the landlord that 
defendant 2 represented the tenancy. I do not 
think this view can be taken in face of the fact 
that the landlord’s jamabandi continued to be 
in tho names of defendants 2 and 6. 

[10] Regarding the third point, it is urged 
that the purchase by defendants 2 and 3 being 
on their own acoount, they cannot be treated 
as holding on behalf of the other co eharers, and, 
therefore, the plaintiff cannot be regarded as 
in present possession and entitled to partition. 

In this connection it is urged that the District 
Judge made a confusion between lo3S of title by 
adverse possession and loss of right of partition 
in a pure partition suit by reason of absence of 
unity of possession. This contention is not cor¬ 
rect; the District Judge went into the question 
of adverse possession in connection with an 
argument urged before him that the suit was 
barred by limitation. Later, at p. 43 of the paper 
book, he came to an express finding that the 


Phaguni A.I.B; 

plaintiff was in present possession, and that 
there was unity of possession. 

[11] According to learned counsel for the 
appellant, even this latter finding in insufficient 
to meet his point, namely, that defendants were 
in possession on their own account. ThiB argu¬ 
ment ignores the finding of fraud, the effect of 
which was that the purchase enured for the 
benefit of all the co-sharers. The position of the 
parties remained unchanged and our attention 
was not drawn to anything to show that the 
plaintiff knew of the sale and the changed 
attitude of the defendants 2 and 3. It is well 
established that uninterrupted sole possession by 
one co-owner of undivided property does not by 
itself amount to ouster of his co-owners and is 
not sufficient to establish his adverse possession 
against them, and that his possession will be 
referred to his lawful title as a co-owner and 
will be taken to be the possession of his co- 
owners, Hardit Singh v. Gurumukh Singh t 
28 c. L. j. 437: (A. i. r. ( 5 ) 1918 P- c. l): Robert 
Watson d Go. v. Ram Ghand Dutt, 17 I. A. lio: 
(18 oal. 10 P. c.) ; The Midnapur Zamindary 
Co., Ltd. v. Naresh Narayan Roy ; 29 c. w. N. 
34 : (A. I. R. (li) 1924 P. 0. 144). This principle 
will apply even more strongly in the present easel 
where, according to the findings, the co-sharersi 
in possession came into possession as represent-! 
ing all the co-sharers, and nothing has occurred 
to change that position. 

[12] In the course of the argument, it was 
faintly suggested that according to the findings, 
the fraud was that of defendant 3 and he is not 
one of the co-sharers. This contention is not 
open to the appellant, who in his written state¬ 
ment did not deny the allegations in the plaint 
that defendant 3 was one of the settlers of pro¬ 
perty along with defendant 2. On the contrary, 
in para. 15 of the appellant’s written statement 
one of the reasons assigned for the rent of the 
tenancy falling into arrear is that the land is 
" far away from the residence of defendants 2 
and 3” and in the judgment of the Subordinate 
Judge we find mention of the fact that defen¬ 
dant 3 appeared at least twice and took steps 
in the certificate proceedings. 

[13] On the above grounds, I would dismiss 
the appeal with costs. 

Jamuar J.— I agree. 

K.S. Appeal dismissed . 

A. I. R. (37) 1950 Patna 300 [C- N. 76.] 

Shearer J. 

Shaikh Ali Jan and others—Appellants v. 
Mt. Phagimi — Respondents. 

A. F. A. D. No. 1643 of 1948, D/- 17th January 1950* 
from deoieion of A. Sub*J., Hazaribagb, D/-9th August 
1948. 
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Muhammadan law— Gift—Revocation. 

Where a Muhammadan woman made a gift to her 
relations on the oondition that the donees should 
maintain her for the rest of her life and, on their 
failure to do so, sued for revocation of the gift deed 
for possession and also for arrears of maintenance for 
three years : 

Held that the plaintiff was not entitled to olaim last 
relief in a suit for revocation of gift and had to choose 
between revocation of deed and claim for maintenance 
on the grouud of breach of promise. [Para 1] 

T. K. Prasad —lot Appellants. 

A. K. Chatterj%— for Respondents. 


Judgment. — The subject-matter of the suit 
out of which this second appeal arises is certain 
land which admittedly belonged to the plaintiff. 
In 1939 the plaintiff, who is a Muhammadan 
woman, executed a deed of gift conveying the 
land in suit to the defendants, who are her rela- 
tion3. The deed of gift contains a reoital that, 
in return for the gift, the defendants undertook 
to maintain her out of the usufruot of the pro. 
party foe the rest of her life. According to the 
plaintiff, the defendants, sometime after the 
execution of the deed of gift, declined to fulfil 
this obligation, and, in 1944, she executed and 
registered a deed purporting to revoke the gift. 
The plaintiff asked for a declaration that the 
defendants had ceased to have any title to the 
property and for recovery of possession. She also 
claimed a sum of Rs. 295 as arrears of main, 
tenance for the period of three years. The suit 
was dismissed by the trial Court, but was 
decreed on appeal. The defendants asserted that 
the plaintiff was not entitled to revoke the deed 
of gift as she and they were related within the 
prohibited degrees. The lower appellate Court 
has found it as a fact that they were not so 


relate!, and Mr. T. K. Prasad, for the appellants, 
now concedes that the plaintiff was entitled to 
revoke the gift. The plaintiff wa3 under a mis- 
apprehension in thinking that the deed of gift 
was automatically revoked when she executed 
the deed of cancellation in 1944. The gift cannot 
be revoked except by a decree of Court. Mr. T.K. 
Prasad conceded that the suit might be treated 
as. in substance, a suit for revocation of the gift, 
hut contended that, in that event, the plaintiff 
was not entitled to a decree for arrears of main- 
tenance. This argument is, in my opinion, well- 
grounded. The return which the plaintiff 
expeoted for the gift which she made to the defen. 
danta was that she should be maintained by 
them for the rest of her life. Her cause of action 
for the revocation of the deed of gift was that 
the return for the gift which she had expected 
had failed. It would, no doubt, have been open 
,to her to sue for arrears of maintenance on the 
; ground that the defendants had committed a 
‘breach of contract or a breach of trust. In my 
•opinion, however, she wa3 bound to elect be- 


tween these two alternative courses which were 
open to her. If a decree for arrears of main¬ 
tenance was passed and the amount due under 
it was paid, the defendants would have fulfilled 
their obligation. As I understand it, the plaintiff 
desires to recover possession of her land. The 
appeal will be allowed an! the decree will be 
varied in that the sum of Rs. 295 allowed to 
the plaintiff will be deleted. The plaintiff i3 
entitled to costs in proportion to the extent of 
her success in this Court and in the Courts 
below. 

D.R.R. Appeal allowed . 


A. I. R. (37) 1930 Patna 301 [G. N. 77,] 

Das J. 

Devabrata Ganguli — Petitioner v. The 
State of Bihar — Opposite Party. 

Criminal Revn. No. 1634 of 1949, D/- 3th February 
1950, against order of Dist. Magistrate, Bhagalpur, D/- 
24th October 1949. 

(a) Bihar Prevention of Food Adulteration Act 

(V [5] oi 1948), S. 3 (b) and (h) — The analyst of the 
Harcourt Butler Technological Institute, Kanpur, 
is neither a public analyst within the meaning of 
S. 3 (h) nor a Chemical Examiner within the mean¬ 
ing of S. 3 (b). [Para 3] 

(b) Bihar Prevention of Food Adulteration Act 
(V [5] of 1948), Ss. 8 and 9 — Sale of adulterated 
mustard oil — Applicability. 

Seotion 8 has no application to a case where a person 
keeps or stores for sale mustard oil which is not ex¬ 
clusively derived from mustard seeds. The provision 
applicable is S. 9. [Para 3] 

(c) Bihar Prevention of Food Adulteration Act 
(V [5] of 1948), S. 9 (2)—A manager of a Mill which 
manufactures or stores for sale adulterated mustard 
oil comes within the very wide terms of S. 9 (2). 

[Para 4] 

(d) Bihar Prevention of Food Adulteration Act 

(V [5] of 1948), Ss. 9 (2) (e) and 27 — Contraven¬ 
tion of S. 9 (2) (e) — Sentence in default of fine _ 

Penal Code (1860), S. 67. 

The sentence for contravention of S. 9(2)(e) in default 
of fine imposed under S. 27, can only be simple impri¬ 
sonment, where the offence oommitted is accused’s first 
offence. Section 67, Penal Code, applies in such a oase. 

[Para 6] 

S. K, Sarkar — for Petitioner. 

G. P. Shai for Govt.-Advocate and G. Prasad — 

for Opposite Party. 

Order. — The petitioner is the Manager of 
the Hanuman Mills, Sultanganj, in the district 
of Bhagalpur. He ha3 been convioted under S. 27 
read with s. 9 ( 2 ) (e), Bihar Prevention of Food 
Adulteration Act, 1947 (Bihar Act v [6] of 1948), 
and sentenced to a fine of Rs. 125, or in default, 
rigorous imprisonment for four months. Under 
S. 22 of the Act, he has also been direoted to 
pay a sum of rs. 50 a3 costs. 

[2] The case against the petitioner was that 
he as a Manager of the said Mills, kept or stored 
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for sale mustard oil which wag not exclusively 
derived from mustard seeds and thereby contra¬ 
vened the provisions of 8. 9 (?) (e), Bihar Pre¬ 
vention of Food Adulteration Act, 1947 . The 
section which punishes such contravention, is 
S« 27 of the Act. It appears that the Sanitary 
Sub-Inspector of Bhagalpur took a sample of 
mustard oil from the petitioner. This sample 
was sent to the Chemical examiner of Govern¬ 
ment, who found that the oil was adulterated 
and not made exclusively from mustard seeds. 
It appears that at the request of the petitioner 
the same sample was sent again to the analyst 
of the Harcourt Butler Technological Institute, 
Kanpur, in the U. P. now called Uttar Pradesh. 
That analyst also submitted a report to the 
effect that the sample contained traces of linseed. 
In the circumstances, the petitioner was found 
guilty of contravening the provisions of sub s. (2) 
ol. (e) of S. 9, Bihar Prevention of Food Adul¬ 
teration Act, 1947. 

[3] The material portion of that seotion reads 
as folio ws : 

“No person Bball, directly or indireotly, himself, or 
by any other person on bis behalf, sell, expose for sale 
or manufacture or store for sale mustard oil, unless it 
is exclusively derived from mustard seeds.” 

It is clear that the oil, of whioh a sample was 
taken and whioh the petitioner stored or exposed 
for sale, was not mustard oil exclusively derived 
from mustard seeds. Learned counsel for the 
petitioner has contended before me that in view 
of the report of the analyst of the Harcourt 
Butler Technological Institute, Kanpur, the 
proviso to 8. 8 of the Act will come into opera- 
tion. There are two difficulties in the way of 
accepting the contention of learned counsel for 
the petitioner. Firstly, it seems to me that the 
report of the analyst of the Technological Insti¬ 
tute, Kanpur, was not admissible in evidence. 
The analyst of the Technological Institute, 
Kanpur, was not a public analyst within the 
meaning of S. 3 (h) of the Act; nor was he, in 
my opinion, a chemical examiner within the 
meaning of s. 3 (b) of the Act. The learned 
Magistrate was, I think, wrong in thinking that 
the analystof the Technological Institute, Kanpur, 
was a Chemical Examiner within the meaning of 
S. 3 (b) or 9. 16 (2), Bihar Prevention of Food 
Adulteration Aot, 1947. Secondly, even if the 
report of that analyst is taken in evidence in the 
absence of the analyst being himself examined, 
that report also shows that the oil in question 
iwas not mustard oil exclucively derived from 
mustard seeds. Section 8 refers to articles of 
food in general. That section, in my opinion, 
has no application to the present case, which is 
specifically dealt with in ol. (e) of sub-s. ( 2 ) 
of s. 9 of the Aot. Therefore, the question of 
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applying the proviso to sub s. (l) of S. 8 doe© 
not arise. 

[4] The next point urged before me is that the 
petitioner was merely the Manager of the Mill, 
and therefore not liable under sub-s. (2) of s. 9 
of the Act. Subjection ( 2 ) of s. 9 is expressed! 
in very wide terms. It refers to a person who 
sells, exposes for sale, manufactures or stores 
for sale, directly or indirectly, by himself or by 
any other person on his behalf. The petitioner 
comes within the very wide terms of sub-s. ( 2) 1 
of 8. 9. 

[6] It is clear to me that the petitioner was 
rightly convicted for having contravened the 
provisions of cl. (e) of sub-s. ( 2 ) of 8. 9 of the 
Act. The fine does not appear to me to be severe* 
in the oircumstances of the case. Learned counsel 
for the petitioner has, however, submitted that? 
the sentence in default of the payment of fine is 
not legal. He has referred to s. 67, Penal Code, 
and has contended that the imprisonment in 
default of the payment of fine oan only be simple 
imprisonment unnder that section. Seotion 27,j 
Prevention of Food Adulteration Act, 1947, im-l 
poses for a first offence a fine only, as given inf 
the table appended to the section. It is not inf 
dispute that the offence committed by the peti-l 
tioner is his first offence. That being the posi-f 
tion, 8. 67, Penal Code will apply, and the) 
imprisonment in default of tbe payment of fine) 
can only be simple imprisonment. The order of the* 
learned Magistrate will, therefore, be modified 
to this extent only that the imprisonment in 
default of the payment of fine will be simple 
imprisonment, and not rigorous imprisonment, 

[6] Subjeot to this modification, the applica¬ 
tion is dismissed. 

v.B.B. Sentence modified. 

. I. R. (37) 1950 Patna 302 [G. N. 78.] 
Reuben and Jamuar JJ. 

duba Dusadh — Appellant v. Shiva Prasad 

and another — Respondents. 

A. F. A. D. No. 1904 of 1949. D/- 10-3-1950, from a 
decision of Addl. Snb-J., 4th Court, Patna, D/- 15-9- 

1949. 

(a) Specific Relief Act (1877), S. 42 — Suit for 
declaration of title and possession — Essentials to 
be proved — Limitation Act (1908), Arts 120 & 144. 

In a suit for recovery of possession based on title, the 
plaintiff has to prove not only his possession within 12 
years but also his title to the property. 

A sued for declaration that he was entitled to perform 
the duty of a road-chankidar which office was hereditary 
in hi9 family and for possession of certain kasht lands 
which A alleged had been granted to his ancestors 
in lieu of their services as road-ohaukidar. A relied on 
an entry in village khatian as ‘jagir obakrahi’ in the 
name of his grand-father but could not show as to when 
and why the grant was made, who was in possession 
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before or after A*$ grand-father or whether A*s father 
had worked as chaukidar : 

Held that as A bad failed to prove the origin of the 
grant, he could not establish his title to the suit land 
and beDce could not succeed in hie suit. [Paras 9, 12] 

Annotation : (’46-Man.) Specific Relief Act, S. 42, 
N. 33. 

(b) Custom (General) — Proof cf — One instance 

cannot make custom—No general inference can be 
drawn from one instance, governing all cases — 
Evidence Act (1872), S. 13. [Para 8] 

Annotation : (’46-Man.) Evidence Act, S. 13, N. 5. 

(c) Civil P. C. (1908), Ss. 100, 101 — Finding of 

fact — Second appeal — Finding of fact arrived at 
by lower Court by relying on certain order of 
revenue officer which was not evidence in the case, 
is not binding. [Para 11] 

Annotation:(’44-Com.) Civil P. C., Ss. 100, 101, N. 52. 

Mahabxr Prasad and Ramanugrah Prasad — 

for Appellant. 

S. C, Sinha and B . B. Lai — for Respondents. 

Jamuar J. — This is a defendant's appeal 
against the judgment and decree of the learned 
Additional Subordinate Judge, 4th Court, Patna, 
dated 16th September 1949, by which he affirmed 
a judgment and decree of the Munsif, let Court, 
Patna, dated 15th February 1949, decreeing the 
plaintiffs’ suit. 

[2] The plaintiffs are brothers and their suit 
was for a declaration of their title and for re- 
covery of possession of certain kasht lands 
situated in villages Rampur Ismail, Nagwan and 
Bahpura having an area of 4.40 aoree as described 
in the plaint. The plaintiffs also claimed mesne 
profits. There wa3 a further relief sought by 
them, namely, for a declaration that they are 
entitled to perform the duty of a road.chaukidar, 
which office they alleged to be hereditary in 
their family, as the kasht lands, which are the 
subject-matter of the suit, were granted to their 
ancestor in lieu of his services as a road- 
chaukidar, 

[3] The landB have been reoorded in the survey 
kbatian as "jagir ohakrahi” in the name of one 
Chaifcu Dusadh who was the grandfather of the 
plaintiffs. Chaitu Dusadh, died in Aehin 1326Fasli 
and then, according to the plaintiffs Dburkbeli 
Dusadh, the son of Chaitu Dusadh. worked as a 
road-chaukidar and held the lands until his death 
in ohait 1336 Fasli. The plaintiffs are the sons of 
Dhurkheli Dusadh and at the time of the death 
of Dhurkheli Dusadh plaintiff l was a minor, aged 
about 5 } ears; plaintiff 2 was born six months 
after the death of Dhurkheli DuBadb. It is then 
the case of the plaintiffs that as plaintiff l, being 
a small child at the time of the death of his 
father Dhurkheli Dusadh, could not succeed him 
on his death as the road-chaukidar, one Feku 
Dueadb, a brother of Chaitu Dusadh, became the 
road-chaukidar and as such was in possession of 
the lands in suit. When Feku Dusadh died the 


plaintiffs were still minors. Hence the plaintiffs’ 
mother entered into an arrangement with one 
Palakdhari Dusadh to work as the road-chaukidar 
in place of the plaintiffs and to hold the lands 
in suit as a bataidar. Palakdhari Dusadh died 
in 1337 Fasli and then the plaintiffs’ mother 
entered into a similar arrangement with the 
defendant Suba Dusadh, a brother of Palakdhari 
Dusadh, to officiate as the road-chaukidar and 
cultivate the lands on the same terms as a 
bataidar, and he divided the produce of the lands 
making over half to the plaintiffs’ mother. 

[4] In January 1939, plaintiff 1 became physi¬ 
cally fit to work as a road-chaukidar and then, 
it is stated, he asked the defendant to relinquish 
possession of the lands and to allow him to work 
as a road-chaukidar, but the defendant refused 
to comply with this demand. The plaintiffs, there¬ 
fore, filed an application before the Subdivisional 
Officer of Dinapur to give them them {Sic) the 
relief which the defend ant had refused to give them, 
but the Subdivisional Officer rejected their prayer. 
The plaintiffs then preferred an appeal to the 
District Magistrate of Patna, who. while affirm¬ 
ing the order of the Subdivisional Officer,directed 
the plaintiffs to establish their claim in the civil 
Court before any redress could be given to them.. 
Hence the plaintiffs filed the suit out of which 
this appeal has arisen. 

[6] The defence was that the jagir land in 
suit is not hereditary in the family of the plain¬ 
tiffs but that, being attached to the office of the 
road-chaukidar, it is to be held by the person 
who is appointed as a road-chaukidar. The defen¬ 
dant claimed, in brief, that as he had been ap- 
pointed to this office he was entitled to this 
land. The defendant furthermore denied to have 
entered into any arrangement w T itb the plaintiffs’ 
mother to hold the land in batai. A further 
defence was that the suit was barred by the law 
of limitation. 

[6] In my view this appeal can be disposed 
of on the short point that the plaintiffs’ suit 
being in ejectment, the plaintiffs had to prove 
not only their possession witbiD 12 years but 
also their title to the land and as they have 
failed to prove their title, the suit i3 liable to be 
dismissed. 

[7] The entry in the survey khatian shows 
that the land has been recorded in the name of 
Chaitu Dusadh a3 his kasht land in a separate 
bhata and it was thus argued that this entry was 
in support of the argument of absolute grant in 
favour of Chaitu Dusadh. I do not think that 
this inference can be drawn from this entry. The 
fact of Chaitu Dusadh having been recorded 
separately is explained by the circumstance that 
at the time he was the road chaukidar rendering 
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hiB services and was in possession of this land 


as such. Tue Court belcw has dearly found that: 
e ‘the origin of the said tenancy is unknown. There is 
no evidence to show how and why the said grant was 
made and to whom it was originally made.” 

Unless there be some evidence showing how and 
in what circumstances the grant had been made 
to Chaitu Dusadh, I do not think that any in- 
ference can be drawn in his favour that a mere 
record of his name in the survey khatian would 
prove that there was an absolute grant of the 
land to him. The Court below ha3 repeated that 
observation by stating ‘‘There is nothing to in¬ 
dicate as to when, why ard to whom the grant 
was originally made,” and it has also been found: 

‘'Oo the evidence adduced, therefore, it cannot 
safely be said as to who worked as a road-ohaukidar 
before Chaitu who died in A3win 1326 which will be 
sometime in September 1918.” 

The Court of appeal below has been much in¬ 
fluenced by certain observations made by the 
District Magistrate of Patna in his order (Ex. 2) 
dismissing the appeal preferred to him as against 
the order of the Sub divisional Officer of Dinapur 
rejecting the prayer of the plaintiffs that 
posssession of the land in suit might he restored 
to them, on their being appointed as road-chauki- 
dars in place of the defendant. The learned Ad- 
ditional Subordinate Judge in the Court below 
has pointed out in his judgment that the District 
Magistrate of Patna stated in his order (Ex. 2 ) that: 

“strictly speaking the Collector cannot exercise any 
disciplinary control over the road-chaukidar nor can he 
resume the ancestral jaglr land and that the appoint¬ 
ment of the defendant by the S. D. 0. would amount 
more to the publio recognition of the private arrange¬ 
ment made by the family of the plaintiffs than to a 
new appointment ” 

The learned Additional Subordinate Judge then 
gave his finding : 

“Thus the order (Ex. 2) clearly shows that the suit 
land is ancestral jagir land of the plaintiffs, and that 
there is no provision of law authorising the executive 
to appoint any person as a road-ohaukidar and vest the 
suit land In him.” 

I have no doubt in my mind that the learned 
Additional Subordinate Judge has been much 
influenced by this order (Ex. 2). Whatever has 
been stated in the order (Ex. 2), the statements 
can be no more than mere observations made 
by the District Magistrate and they cannot in 
my judgment be used as evidence in this case to 
prove title in favour of the plaintiffs: indeed, 
the learned Additional Subordinate Judge in the 
Court below considers that the plaintiffs have 
succeeded in proving their title by reason of those 
very observations quoted above, for, the learned 
Additional Subordinate Judge has stated: 

", . . Keeping In mind the aforesaid order of the 
District Magistrate the point for consideration is whe¬ 
ther the plaintiffs have title to the suit land. They 
have dearly alleged in the plaint that the land is 
hereditary and is coming down from the time of their 
ancestors.The defendant asserts that the land goes with 
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the office of road-choukidar and the person appointed 
aB such by the S. D. 0. is entitled to hold the land in 
his own right. The said assertion is not supported by 
any offioial record and is negatived by the said order of 
the District Magistrate.” 

[7A] I cannot agree with this finding as this 
is not a finding based on the evidence in the case 
but rather influenced by the observations made 
by the District Magistrate in his order (Ex. 2). 
In the present suit filed by the plaintiffs, in my 
opinion, the plaintiffs have totally failed to prove 
the origin of the grant to their ancestor Chaitu 
Dusadh and thus their title to the land in suit. 
On the facts of the present case, the question of 
resumption of the land by Government does not 
arise. On the evidence adduced in the case, the 
only conclusion which can be drawn is that the 
person appointed as the road-chaukidar by 
the proper authority is the person entitled to 
the land. 

[8] With regard to the oral evidence adduoed 
in the case, the Court below has rightly stated 
that this goes no further than oath against oath. 
One witness (D. w. 6), however, stated in his evi¬ 
dence that one Dukhit, who i3 one another road- 
chaukidar, had given some of hi3 Jagir chakrohi 
chaukidari land in rehan to one Ohander, and 
the Court below has drawn the inference that: 

“That being so it appears that the jagir is transfer¬ 
able, and this indicates that the person holding the 
jagir land has an absolute Interest in it and that it can 
not be taken away by appointing another chaukidar in 
his place.” 

It is not known why and in what circumstances 
Dukhit had given some of his land in rehan to 
Chander but it is clear that this one instance 
can not make a custom and no general inference 
can be drawn from this one instance as govern¬ 
ing all cases. In this view of the matter, I am 
unable to uphold the finding of the Court below 
which is to the effect that Chaitu Dusadh had 
obtained an absolute interest in the land in 3uit 
and thus his title to it could not have been 
affected by his ceasing to work as a chaukidar. 

[9] In thi3 view of the case, I would hold that 
there is no evidence in support of the plaintiffs' 
claim that their anoestor Chaitu Dusadh had 
obtained an absolute interest in the land in suit 
and as the plaintiffs have failed to prove their 
title to this land they cannot succeed in their suit. 

[10] I would accordingly allow the appeal with 
costs and dismiss the plaintiffs’ suit. 

[11] Reuben J—I agree. It has been urged 
that the decision of the Courts below is based on 
a finding of fact which is binding in second 
appeal. The finding, such as it is, was arrived at 
in reliance on observations of the District Magis¬ 
trate in his order, Ex. 2, which are not evidence. 

We are therefore, entitled to disregard it. 

[12] Further, the findings actually indicate a 
decree against and not in favour of the plaintiff* 
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The suit ia for recovery of possession. The plain¬ 
tiff oan only succeed if he proves his title. His 
Case is that of a permanent heritable grant of 
land in favour of one of his ancestors burdened 
with the performance of a duty. Th 9 learned 
Subordinate Judge finds that there is no satisfac¬ 
tory evidence to show when, why and to whom 
tae grant was made or as to who was in posses, 
sion of^ the land before Chaitu. He finds that 
Obaifcu’s father did not work as Choukidar and 
that it cannot be ascertained whether Chaitu 
became a Choukidar in succession to a stranger 
or to a member of the family. Further, he finds 
that there is no satisfactory evidence that Chaitu’s 
son Dhurkeli succeeded him as Choukidar. How 
then can it be held that a permanent grant 

in favour of the plaintiff’s family has been 
established ? 

, D.B.R. Appeal allowed . 


A. I. R, (37) 1930 Patna 305 [C. N. 70.] 

Imam and NaRayan JJ. 

Janlti Prasad Choudhary and others — 
Appellants v. Ramkripal Pandey and others 
— Respondents . 

Federal Court Appeal No. 43 of 1949, D/-25 1-1950. 

(a) Civil P. C. (1908), 8 110 - Valuation of pro¬ 
perty — Report of lower Court-Correctness of. 

Where in an application for leave to appeal to the 
Federal Court, the High Court calls for the report of 
value of the suit property on the date of the suit from 
the lower Court and the Judge holding proper enquiry 
gives his valuation stating the grounds for arriving at 
it, what the High Coart has to look to is the principle 
which has been adopted in arriving at the valuition 
and not the precise particulars in the statements of the 
various witnesses'or the documents. [Para 4] 

Annotation : (’44-Com.) Civil P. C„ 3. llo, N. 3. 

(b) Civil P. C. (1908), S. 110 — Valuation of pro¬ 

perty in suit less than Rs 10.000 —No substantial 
question of law arising though important rights are 
In question — Leave to appeal to Federal Court 
cannot be granted. [Para 6] 

Annotation : ('41-Com.) Civil P. C., S. 110, N. 17. 

B. C. De , Janak Kxshore and K. P. Sinha 

n r) r, r, —f° r Appellants. 

B&Si Prem Lai , 8, Akbar Imam. Gantsh 
bnarma, Rajeshwari Prasad , Rat I. B. Satan 

Ramwhwar Prasid Sxnha and Mednx Prasad 
Gtngh — for Respondents. 


Order —Thi3 ia an applisation for leave to 
appeal to the Federal Court In the Court below 
tho plaintiffs had valued the property in suit 
including mesne profits at Rs. 5 , 101 . The area 
involved was ill bighas, u katbas and 3 dhurs 
of which 7G bighas odd was included i D 8oh. 1 
as appertaining to village Salha and 35 bighas 
odd in Sch. il as appertaining to village Hasan- 
pur. the plaintiffs’ suit was dismissed. An 

appeal was filed to this Court but it was con 
1950 P/39 & 10 


fined to the 76 bighas odd in village Salha. The 
deoision of the trial Court concerning 35 bighas 
odd in village Hasanpur was not questioned. 
Tm 3 Court reversed the decision of the trial 
Court and decreed the suit of the plaintiffs eon* 
earning 76 bighas odd in village Salha. Against 
the decision of this Court the defendants have 

filed the present application for leave to anneal 
to the Federal Court, 

[2] The valuation given by the plaintiffs, aa 
hag already been stated, wag as. 5,104 including 
mesne profits (Rs. 400) regarding the properties 
mentioned in 9ehs. i and 2 . The defendants in 
their written statement questioned this valuation 
asserting that the true valuation of the proper- 
ties involved was rs. 25.0C0. An issue was 
framed by the trial Court on this point. At the 
hearing, however, the issue was not pressed. 
After the decision of this Court, the question of 
the real valuation of the properties involved in 
the suit was raised by the defendants, and this 
Court directed the Court below to hold an 
enquiry and send a report as to the true valu- 
ation of the properties in suit at the time of the 
institution of the suit as well as its value at tfce 
time of the application for leave to appeal to 

the Federal Court. The Subordinate Judge, after 
holding an enquiry, has reported that the market 
value of the properties mentioned in 8chs. l and 
2 of the plaint on the date of the suit, namely, 
12th September 1910 was r?. 4,704 and that the 
market value of these lands on the date of the 
proposed appeal to the Federal Court, namely, 
20th May 1949, was so far as 8oh. l is concerned 
Rs. 35 000 and so far as Sch. 2 is concerned 
Rs. 15,000. The Subordinate Judge also gave a 
finding in pursuance of the directions of this 
Court on the point a3 to whether the dofen. 
dants, appellants to the Federal Court, were 
entitled to challenge the valuation determined 
by the learned Subordinate Judge at the original 
trial. According to his opinion, the defendants, 
appellants to the Federal Court, were not en¬ 
titled to challenge the value of the suit land in 

the Court of the first instance as determined by 
the learned trial Court. 

[8] Mr. De on behalf of the defendants chal 
lenged in the first instance the report of the 
Subordinate Judge as to the valuation of the 
properties in suit. He further contended that the 
defendants were entitled to challenge the valm 
ation as given by the plaintiffs at the trial and 
that the principle of approbating and reprobat 
mg did not arise. He further contended that 
even if the valuation as given by the plaintiffs 
and as found by the Subordinate Judge in his 
report be accepted, that is to say the true valua. 
tion of the lands in suit was below rs 10,000 

substantial questions of law arise in the ease 
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and leave should be granted to appeal to the 

Federal Court. 

[d] A :• to the valuation arrived at by the 
Subordinate Judge in his report, which he has 
submitted, we cannot find any good reason for 
supposing that he had adopted a wrong principle 
in arriving at his conclusions. The lands in suit 
were certainly subjected to flood until 1940 and 
they could not be assessed on the same rates as 
lands in village Hasanpur. According to the 
decision of this Court, the change in the situa¬ 
tion of the land was a sudden one due to the 
earthquake of 1934, and the lands which appar- 
tained to village Salha before that event came 
to be joined with the lands of Hasanpur a3 
the result of that violent event. The Sub¬ 
ordinate Judge has dealt with the evidence led 
before him at the time of his enquiry, and it 
seems to us that he had good grounds for the 
finding which he has given as to the valuation. 
In proceedings of this kind what is to be looked 
to is the principle which has been adopted in 
arriving at the valuation and not the precise 
particulars in the statements of the various 
witnesses or the documents. After having heard 
Mr. De at considerable length, no sufficient 
ground has been established for expressing an 
opinion different to that of the Subordinate 
Judge on the question of valuation and his 

report is accepted. 

[6] On the aecnnd point, having regard to the 
view already expressed, it is not necessary to 
consider the various authorities cited and the 
arguments raised by Mr. De. It is. however, to 
be borne in mind that the plaintiffs* valuation 
given in the plaint was not a notional valuation 
which he might have been compelled to give in 
order to comply with some statutory provision. 
It is abundantly clear from the plaint that the 
value given by the plaintiff was intended by 
him to be the market value having regard to the 
quality of the land and the circumstances indi¬ 
cated in the plaint. That the defendants under- 
etood this to be so is also clear from the fact 
that they asserted in their written statement 
that the real value of the land was not less than 
Bs. 25,000 and on that pleading a specific issue 
was framed at the trial. At the hearing, the 
defendants made no effort to have this issue 
determined. Such conduct should be regarded as 
one indicating acquiescence to the plaintiffs’ 
valuation given in the plaint. In the written 
etatement, it had been specifically stated that 
ibe suit should be dismissed unless the true 
valuation was given and the requisite court fee 
was paid thereon. The defendants not having 
pressed this issue, the suit proceeded on the 
basis that the properties had been properly 
valued and no further court-fee was necessary 


from the plaintiffs. It is on this footing that the 
trial proceeded, and the defendants mast be 
regarded as having accepted the valuation given 
by the plaintiffs. The question of valuation was 
again raised by them when this Court decreed 
the plaintiffs’ suit reversing the decision of the 
Court below with respect to the lands mentioned 
in soh. 1. As we have already stated, it is not 
necessary to go into this question in great detail 
or to express any definite opinion having regard 
to the fact that the valuation given by the plain¬ 
tiffs and the valuation found by the Subordinate 
Juige in his report has been aocepted by us. It 
follows, therefore, from a consideration of these 
two points raised by Mr. De that the valuation 
of the properties in suit at the time of the insti¬ 
tution of the suit was below RS. 10 000. * 

[6] As to the third point, we have been 
through the decision of this Court and we can¬ 
not find it possible to say that any substantia^ 
question of law arisee. The case is undoubtedly 
an important one where important rights are in 
question but as we read the judgment of fchis ( 
Court, it would not be possible judicially to say] 
that substantial questions of law arise out of the t 

judgment of this Court. 

[7] In the net result, the application for leave 

to appeal to the Federal Court is dismissed with 
costs : hearing fee two gold mohurs. 

£ Application dismissed. 
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DaS J. 

Chutnh.ru Bhagat and others — Appellants 
Hialal Sah and others—Respondents. 

A. F. A. D. No. 1993 of 1948. D/• 12 1 1950, from 
oFioo of Sub-J., Purnea, D/ 14-7-1948. 

(a) Civil P. C. (1908) O. 7, R. 3 - Suit for iro- 
ovable property — Sufficient description to iden- 
y land in suit—Absence of. 

In a Buit for declaration of title and recovery of pos- 
3 aion of certain portion of land the plaintiff must 
dicate the identity of the portion claimed by mm 
her by means of boundaries or by means of a map. 

, the absenoe of such indication it is not possible to 
) 9 S a decree capable of execution. The question of 
eiudioe to the defendants also comes in. 

Annotation: (’44-Com.) Civil P. C., O. 7. R. 8, N. 2, 

9.1,2. s 

(b) Civil P. C. (1908), O. 20, R. 4-Suit for dela¬ 
tion of title and recovery of possession — Judg- 
ent in -Specific Relief Act (1877), S. 42. 

In a suit for a declaration of title and recovery o 
► 8369 sion two things have to be found—title and pos- 
salon. If it is found that the plaintiffs have proved 
ibsistfng title, then they are entitled to a decree f 
covery of poaseaiion to the extent of tbe area 
bioh they have been disposed. No decree for de- 
arcation of the whole p ot of laDd bel-ng , rly 
aintlff can be granted in auch a suit, 

ben it is not asked for. n 20 R 40., 

Annotation: (’44-Com.) Civil P. 0., 0 - 20 , K 

, 6, 9; ( 46 Man.) Specific Belief Act, 8. 42, «. 
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B. N, Jha and Ashwini Kumar Sinha 

— for Appellants, 

Rajkishore Prasad and Nakuleshwar Prasad 

— for Respondents, 

Das J. — This is a second appeal by the 
defendants first party from the decision of the 
learned Subordinate Judge of Purnea dated 
14th July 1948, modifying the decision of the 
Additional Munsif of Purnea dated 28th June 
1946, in a suit for a declaration of title and re- 
covery of possession in respect of some lands 
oomprised in plot no. 1248. The short faots are 
the following: Two plots, namely, plot no. 1238 
with an area of .91 acres and plot No. 1248 with 
an area of 4.67 acres appertained to khata 
No. 207 of village Dharahra, Agamst the khata 
or bolding in question the name of one Lalit 
Dbangar was recorded as gair dakhalkar for 
two years. The tenure-holder under whom the 
land was held was one Gulab Missir, It was the 
admitted case of the parties that Lalit abandon¬ 
ed the holding, and the tenure-holder Gulab 
Missir came in possession. On the death of Gulab 
Missir his son, Ramji Missir, came in possession. 
This Ramji Missir settled portions of plot No 1248 
with different persons. Some portion was settled 
with one Lalit Dbangar; another portion, the 
exact area of which is in dispute, was settled 
with one Prem Singh. The plaintiffs- respon. 
dents alleged that an area of 1 bigta 18 kathas 
7 dhurs out of plot No. 1248 was settled with 
them by Ramii Missir by means of a parwana 
dated 12th Aghan 1329 Fasli. It appears that 
subsequently the interest of Ramji Missir was sold 
and purchased by one Syed Asad Reza, mutwalli 
Of the waqf property of one Rani Quamarunnissa 
Begum Nageshwar Singh, nephew and heir of 
Prem Singh, sfld his interest of the portion 
settled with Prem Singh out of plot No. 1248 to 
defendant 2 Girwar Narain Bhagat on 10 th 
August 1934. The present appellants based tbeir 
title on that purchase, and their case was that 
what was settled with Prem Singh out of plot 
No. 1248 was not 2 10 acres only but a much 
larger area, namely, 3.61 acres. Tbe oase of the 
plain tiffs-respondents was that the patwari of 
the waqf estate under the mutwalli Syed Asad 
Reza came in collusion with Prem Singh and 
granted rent receipts to Prem Singh in respect 
of the entire area of plot No. 1248 They further 
alleged that by the purchase whioh the appel. 
iants had made from Nageshwar Singh the 
appellants had acquired no title to more than 
210 acres settled with Prem Singh. But some 
time in 1940, that is Pous I3s7 FaBli. the appel- 
lants who are men of influence, had dispossessed 
the plaintiffs.respondents from part of tbe land 
which had been settled with the plaintiffs, 
respondents. Originally, the area from whioh the 


Chotahru Bhagat v. Hialal Sah (Das J .) 


Patna 807 

plaintiffs.respondents were alleged to have been 
dispossessed was given to be 10 kathas and odd. 
Subsequently, after the report of a pleader com 
missioner who was deputed to measure the land 
on the spot, an amendment was made by whioh 
the plaintiff-respondents alleged that they had 
been dispossessed from .69 aores out of the arep 
settled with them. 

[2] The learned Munsif who dealt with the 
suit in tbe first instance held that the plaintiffs, 
respondents bad established their title with 
regard to 1 bigha is kathas 7 dhurs of land out 
of plot No. 1248. He did not, however, accept the 
story of dispossession and gave a decree deola- 

ring the title of the plaintiffs-respondents and 

confirming tbeir possession over the entire area- 
of 1 bigha 18 kathas 7 dhurs. He farther directed 

that the plaintiffs-respondents would be entitled 

to construct a ridge or some line of demarcation 
to avoid any dispute in future. The learned 
Bubormnate Judge in appeal affirmed the deci- 
Bion of the learned Munsif on the question of 
tifcle. lie held that the plaintiffs-respondents had 
proved their settlement and their title based on 
that settlement with regard to l bigha 18 kathas 
7 dhurs out of p.ot No. 1249. Ho further held 
that what was settled with Prem Singh was 2 1C 
acres only and not 3.61 acres. He also found 
that the plaintiffs-respondents had been dis¬ 
possessed from portion of the land settled with 
them, and on the basis of the report of the plea¬ 
der commissioner he held that the area from 
which the plaintiffs respondents had been dis¬ 
possessed was 69 acres towards tbe south west 

of the land settled with the plaintiffs-respondents. 

He passed a decree affirming the deoision of the 
learned Munsif but modifying it in a way 
indicated below He sta»ed as follows* 

Jin my opinion, tbe plaintiff,' .tory of poaseseion 
and dispossession is substantially correct a D d they are 
on the facts proved in this case, entitled to a decree 
for possession. It will be. however, necessary for the 
plaintiffs to get a survey knowing pleader commissioner 
appointed for the purpose of demarcating his own 
land from the lands of the defendants and Lalit 

Dhangar out of plot No. 1248. The pleader Commis¬ 
sioner will measure out the lands of the parties as 
Indicated above and then deliver possession to the 
plaintiffs over the area from which they have been 
dispossessed by the defendants." J 

In other words the learned Subordinate Judge 

has given the plaintiffs.respondents a decree for 

possession by means of demarcation, though the 

relief of demarcation was not asked for by the 
plaintiffs respondents. 

[3] In the view whioh I have taken of this 
appeal, it would be inadvisable for me to express 
any opinion on the question of title. The point 
which has been urged before me on behalf of the 
appellants is that they were greatly prejudiced 

by the failure of the plaintiffs-respondents to 
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indicate clearly by means of boundaries efco. the 
identity of the particular portion of plot No. 1248 
which the plamtiffa-respondents were claiming 
in the emit. Learned counsel for the appellants 
b\3 d; awn my attention to 0 7, R. 3 and to o. 20, 
r. 9, Civil P C Order 7, R. 3 states that where 
tbs subject-matter of the suit is immoveable 
property the plaint shall contain a description of 
the property sufficient to identify it, and in case 
such property can be identified by boundaries or 
numbers in a record of settlement or survey, 
the plaint shall specify such boundaries or 
numbers. Order 20, R. 9 is in similar terms and 
states that where the subject-matter of the suit 
is immoveable property, the decree shall contain 
a description of such property sufficient to 
identify the same. In the case before me, the 
plaintiffs-respondents were claiming a portion of 
plot No. 1248. It is true that they did mention 
the plot number in the plaint. They also gave 
the area which th^y were claiming, namely, 1 
bigha 3 8 kathas 7 dhurs. In a schedule appended 
to the plaint it was stated that the portion which 
had been encroached on was from the southern 
side, but nowhere was it stated in the plaint 
from which side of the plot the settlement of 
1 bigha 18 kathas 7 dhurs was made in favour of 
the plaintiffs respondents. It is to be observed 
that the area of plot No. 1248 is 4 acres and odd. 

It is also to ba observed that Ramji Miss<r had 
settled portions of this plot with three different 
sets of persons, the settlement in favour of Prem 
Singh and Lalit Diiangar being earlier in point 
of time tban the settlement in favour of the 
plaintiffs-respondents. It was, therefore, very 
necessary to fix the identity of the particular 
portion which the plaintiffs-respondents were 
claimingashaving beensettled with them.Learned 
counsel for the plaiatiffs-respondents has drawn 
my attention to a petition which his clients had 
filed on 24th January 1946. In that petition a 
reference was made to an earlier demarcation 
of the different portions of the plot by a Collec- 
torate amin in a demarcation proceeding. It 
was alleged in that petition that the portion of 
ploWNo. 1248, which is south of plot No. 1249, 
marked 1 in plot No. 1248 as shown in a map 
attached to the petition aloog with the portion 
marked 2 in plot No. 1248 was the area of the 
plaintiffs’ land measuring 1 b gha 18 kathas 7 
dhurs. It was further alleged that the plaintiffs- 
respondents had been dispossessed from the area 
marked 2 in the map. The plaintiffs respondents 
wanted that the said map of the Col'ectorate 
amin should form part of the plaint so as to fix the 
identity of the lanIs which the plaintiffs respon¬ 
dents were claiming. Unfortunately, however, 
no order was passed oo this perition Order No. 45, 
dated 24th January 1946, which deals with this 
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petition merely states that a pleader com¬ 
missioner be appointed to measure the land on 
the spot. It seems to me that the points which 
the appellants have taken, namely, that the 
plaint did not clearly indicate the identity of 
the lands which the plaintiffs-respondents were 
claiming, and that the present appellants were 
prejudiced in their defence have some substance. 

[4] The learned Subordinate Judge has no 
doubt relied on the report and map of the 
pleader Commissioner. I am not saying any¬ 
thing about the correctness or otherwise of that 
report and map, but from the map which the 
pleader Commissioner prepared it appears that 
the portion which the plaintiffs-respondents 
showed as the portion from which they had 
been dispossessed had an area of .46 acres only. 
What happened was this. On behalf of the 
plaintiffs-respondents a particular place was 
shown as the place where the old ridge stood—the 
ridge which had been broken by the present 
appellants at the time of encroachment. The 
pleader Commissioner drew a line aoross the 
field at that place, and by measurement he 
found that the encroached portion, according to 
that ridge, would be .45 acres. The learned 
Subordinate Judge, however, proceeded on a 
somewhat different footing. He held that 1 bigha 
18 kathas 7 dhurs had been settled with the 
plaintiffs-respondents ; but tbe plaintiffs respon¬ 
dents were in possession of only .90 aores, that 

is, 22 and 23 kathas. The shortage was, there¬ 
fore, .69 acres and in that way the learned 
Subordinate Judge found that the encroachment 
was to the extent of .69 aores. If the learned 
Subordinate Judge was in a position defi¬ 
nitely to find that an area of .69 aores had been 
encroached on by the appellants, then the 
proper decree to pass would have been a decree 
for recovery of possession of that area. It is 
difficult to understand why the plain tiffs-res 
pondents were given a dearee for a demarca¬ 
tion of their lands when they had not asked for 

it. It is obvious that in a suit for a declaration 
of title and recovery of possession two things 
have to be found—title and possession. If it is 
found that the plaintiffs have proved subsisting 
title, then they are entitled to a decree for 
recovery of possession to the extent of the area 
from whioh they have been dispossessed. 

[ 5 ] It seems to me that unites the plaintiffs 
re : pendents indioate the identity of the lands 
which they are claiming either by means of 
boundaries or by means of a map as they pur¬ 
ported to do by their petition dated 24th Jan¬ 
uary 1946, it is difficult, if not impossible, to 
find whether they have title to the lands, an 
whether any eDOroasbment has been made by 
the appellants. It would be impossible to pa93 
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a decree capable of execution unless the identity 
of the lands is known. The question of prejudice 
also oomes in, and it would be difficult for the 
'appellants as defendants to show if they are 
able to so (sic) show, that the plaintiffs respon- 
dents have no title to the lands which they 
are claiming. 

[6] For the reasons given above, I would 
allow this appeal sefc aside the deoi 3 ion 3 of the 
Courts below, and send the case baok on remand 
to the learned Munsif for a fresh decision in 
accordance with law. The learned Munsif will 
allow the plaintiffs-respondents an opportunity 
to indicate the identity of the lands which 
they are claiming either by stating the boun. 
daries or by filing a map by way of an 
amendment, of the plaint. If after 6uch amend¬ 
ment, the appellants wish to file any additional 
written statement, they should be allowed to do 
bo, and the parties will be entitled to adduce 
additional evidence. The evidence already re¬ 
corded will be evidence in the case but any 
additional evidence which the parties may 
wish to adduce after amendment of the plaint 
and the filing of the additional written state¬ 
ment, if any, will bo recorded by the learned 
Munsif. The learned Munsif will then consider 
the entire evidence in the case afresh in the 
light of the observations made above, and there, 
after decide all the questions at issue between 
the parties. Costs incurred at the present hear¬ 
ing as also oosts incurred before the order of 
remand will abide the result of the fresh decision. 
FreBh costs incurred after the order of remand 
will be dealt with by the learned Munsif. 

D,R,R * Order accordingly . 

A. I. R, (37) 1950 Patna 309 [G . N . 81.] 

SlNHA AND Rai JJ. 

Oupteshwar Missir—Petitioner v. Chatura . 
nand Missir and others—Opposite Party. 

Civil llevn. No. 683 of 1949, D/- 24th February 1950 

Against order of Munsif, 2nd Court, Buxar, D/- 23rd 
1 v49» 

(a) Civil P C. (1908), O. 33, Rr. 5 to 8, O. 14, R.2 
—Application for leave to sue as pauper—Objection 
as to pecuniary jurisdiction of Court - Decision of 
before leave is granted. ’ 

Under the provision of 0. 33. it is not open to the 
Court to which an application for leave to sue as pauper 
has been made under O. 33, R. ?, to go Into the q, J03 . 
Von of valuation of the property, so as to determine 
the preliminary issue of jurisdiction, becau^o it is a 
matter which arisos only after the application has been 
granted and the application treated as a plaint, in 
answer to whioh the defendant ha3 to raise his pleas 
in bar of the suit or of the jurisdiction of the Court: 
Casa law discussed : [Para 5] 

Annotation: (’44 Com.) Civil P. C, 0. 33, R 7 
N. 1 ; 0. 14, R. 2 N. 2. 
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(b) Civil P. C (1908), O. 33, R. 7; O. 7. R. 10 and 
, 141 Application for leave to sue as pauper — 

Objection as to pecuniary jurisdiction — Return of 
application for presentation to proper Court. 

It is not open to a Court to decide under 0. 7, B. 10 
read with S. 141, Civil P. C. an objection as to ife 
pecuniary jurisdiction and return an application 

or leave to Bue as pauper for presentation to proper 

Court before granting it, as such an applio ttion is not 
deemed to be a plaint until it is granted and 0. 7 
relates to platnta. Section 141 whioh ia a general 
provision is also excluded by the speoifio provisions 

1D °- 33 ‘ [Para 4] 

Annotation: (’44-Oom.) Civil P. C., 0. 33, R. 7, 
N. 1 ; 0. 7, R, 10, N. 6, Pt. 2 ; 3. 141, N. 9 Pt. t. 

(c) Civil P.C. (1908), Preamble -Code is exhaus- 
tive in matters specifically provided for. 

[Pftrs 41 

Annotation : ('44-Com.) Civil P. C„ Pre. N. 4 Pt. I 

(d) Precedents—Case is an authority lor what it 
actually decides and not for what logically follows 

from “• [Para 8] 

Annotation : ('41-Com.) Civil P. C„ Pre. N. 15 

A v® lUi 

AT Sa [ an a> i d K ' Ghaturvedy —for Petitioner. 

A. Lagchi and Ii. K. Bagchi — for Opposite Party. 

Sinha J. — The petitioner mbde an applica¬ 
tion for leave to sue in for >na pauperis. In 
due course, the defendants appeared after notice 
and contested the application on the grounds, 
inter ali% % that the plaintiff was a man of 
means, and could pay toe court-fees chargeable 
on the plaint; that the suit was a champarfcous 
one that the plaintiff had under-valued the pro¬ 
perty in suit; and that, on a proper valuation of 
the subject-matter of the suit, it would be beyond 
the pecuniary jurisdiction of the Court—in this 
case the Munsif’s Court at Buxar. The defen¬ 
dants’ pleadec asked the Court to decide the 
preliminary question of jurisdiction in the first 
instance, before going into the merits of the 
plaintiff’s application for leave to cue as a 
pauper. The plaintiff’s pleader contended that 
the Court, at that stage, had no jurisdiction to 
go into that question, and that, after the leave 
prayed for had been granted, and the plaint 
registered as a suit, the Court could go into ihe 
question as a preliminary is^ue in the suit after 
the defendants had filed their written statement, 
challenging the valuation of the subject-matter 
of the suit, and the pe3uoiary jurisdiction of the 
Court dependent upon that valuation. The 
learned Munsif, relying upon certain decisions, 
presently to be notioed, accepted the defendants’ 

contention, and decided to go into the prelimi¬ 
nary. question of valuation in the first instance. 
Aggrieved by that determination of the Court 
below,^ the plaintiff-applicant ha3 moved this 
Court in revision. 

[2] The matter came, in the first instance 

for hearing before a single Judge of this Court 
who referred it to bo heard by a Division Bench. 
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[3] The only question /or determination in 
this case is whether the Court below was entitled 
to gc into the question of valuation of the 
subject-matter of the suit to determine its 
secuniary jurisdiction as a preliminary question 
before deciding the merits of the application 
itself. The answer to this question must natural¬ 
ly depend upon the interpretation of the provi¬ 
sions of O. 33, Civil P. C., relating to “Suits by 
Paupers.” It is not disputed in this case that the 
provisions of Hr. 2, 3 and 4 of O. 33 of the Code 
have been duly complied with. The argument on 
cither side in this case has centred round the 
provisions of Rr. 5 to 8 of O. 83 of the Code. It 
may be mentioned, at the outset, that there is 
no direct decision of tbi3 Court bearing on the 
question in controversy certainly none has been 
brought to our notice. Order 33, Civil P. 0 , 
does not, in terms, make any provision for return 
of the application for leave to sue as a pauper, 
in the event of the Court coming to the conclu¬ 
sion that the proposed suit, in connection with 
which the application for leave had been made, 
was beyond the pecuniary jurisdiction of the 
Court; nor, as will presently appear, is there any 
provision lor recording evidence on the question 
of the true valuation of the property in question. 
Rule 5 of O. 33 lays down the circumstances in 
which the Court shall reject the application for 
permission to sue as a pauper. The only relevant 
clause of that rule is (d), that is to say, where 
the allegations in the application do not show a 
cause of action. Rule 6 provides for reception 
of evidence on the question of the applicant’s 
pauperism, so that the applicant is entitled to 
adduce evidence in proof of his pauperism, and 
the party opposing the application is entitled to 
adduce evidence to the contrary. Rule 7 provides 
that, after reception of evidence, as aforesaid, 
and hearing of argument, the Court has to decide 
whether the application should be allowed or 
refused. Rule 8 provides that, in the event of 
the application for leave to sue as a pauper 
being granted, it shall be numbered and regis¬ 
tered as a plaint in the suit to be proceeded 
with in the ordinary course, without payment 
of court-fees on the plaint. Rule 16 provides 
that, on the application being refused, no fresh 
application for leave to sue as a pauper in res¬ 
pect of the same right to sue shall be enter¬ 
tained, but that the applicant may institute a 
suit in the ordinary manner, that is to say, on 
payment of court-fees, provided that costs of the 
party opposing the application for leave to sue 
as a pauper must first be paid. It will thus ap¬ 
pear that no provision has been made in O. 33, 
and particularly in Rr. 6 and 7, for the reception 
of evidence on the question of valuation of the 
property to determine the pecuniary jurisdiction 


of the Court, if and when that preliminary ques¬ 
tion is raised in controversy. It will also appear 
that the rules in o. 33 contemplate either the 
granting or the rejection of the leave prayed for 
but not the return of the document which case 
law has described as of a composite nature 
comprising an application to sue as a pauper 
and a plaint. It is only upon the application 
being granted that the document ripens into a 
plaint in the suit under B. 8 So long as the 
leave prayed for has not been granted, it is not 
deemed to be a plaint, and, therefore, cannot be 
returned as such, if the Court were to take the 
view that it was beyond the pecuniary jurisdic¬ 
tion of the Court. Hence, on a plain reading of 
the provisions of 0. 33, it is clear that the rules 
therein laid down do not contemplate an enquiry 
into the valuation of the property in question 
with a view to determining whether the subject- 
matter of the dispute was or was not within the 
pecuniary jurisdiction of the Court. 

[4) But it has been argued on behalf of the 
petitioner tuat the provisions of o. 7, R. 10, read 
with those of S. 141 of the Code, entitled the 
Court to return the application for leave to sue 
as a pauper to be presented to the proper Court. 
But, in my opinion, this contention is not well 
founded. Order 7 relates to plaints, and, as al¬ 
ready pointed out, such an application is notj 
deemed to be a plaint until it has been granted! 
Section 141 of the Code has the effect only or. 
assimilating the procedure in relation to suits td 
that in relation to all proceedings in any Court 
of civil jurisdiction. These are generally provi- 
sions which, in my opinion, are excluded by the 
specific provisions laid down in O. 33 of tha 
Code. It is true the Code is not exhaustive, but 
certainly it is exhaustive iu matters specifically 
provided for. An order returning a plaint to baj 
presented to the proper Court is an appealable 
order, so that, if the Court of First instance ha3 
determined the question of its jurisdiction one 
way or the other, it is open to the aggrieved 
party to prefer an appeal from that order to the 
appellate Court. But the question arises—Is an 
order returning the application for leave to sue 
as a pauper to be presented to the proper Court 
such an order as comes within the purview of 
O. 43, R. 1 (a) ? In my opinion, it cannot come 

within the purview of cl. (a) of R. 1 of O- 
because, at that stage, the application for leave 
to eue as a pauper could not be deemed to be a 
plaint. On tue other hand, if the Court found 
that the applicant is not subject to any of fc ® 
prohibitions contained in R. 6 oi O. 33, the our 
naturally would grant the leave prayed for. a 
such leave being granted, the application wou 
ripen into a plaint. The contesting party then 
would have an opportunity of raising the qae3- 


mbo 

4ion of fche Coart’s jurisdiction, pecuniary or 
otherwise, and the Court would then have the 
necessary power to go into the question of the 
valuation of the property with a view to d< ter- 
mining fche question of jurisdiction. If the Court 
came to the conclusion th'at the matter was be- 
yond the pecuniary jurisdiction of the Court, it 
would naturally return the plaint to be present¬ 
ed to the proper Court, and the aggrieved party 
may avail itself of the right of appeal. Bub it 
was argued on behilf of the opposite party that 
the determination of the question of pauperism 
by fche Court returning the plaint would not be 
binding on the Court to which the plaint may be 
presented in due oouree. The second Court will 
have the jurisdiction to determine for itself the 
question of the applicant’s pauperism. Hence, it 
wa9 argued that such a course would lead to 
duplication of proceedings under o. 33 of the 
Code. That is so. But, in my experience, such 
contingencies are rare, inasmuch as litigants are 
more prone to exaggerate the value of the pro- 
perfcy in suit, if a prayer for permission to sue 
as a pauper is to be made, than to under esti- 
mate the value of the property. In most of such 
cases, it is generally found that, in order to be. 
come qualified for suing G9 a pauper, the appli¬ 
cant very much over estimates the value of the 
property in dispute, so as to make it out that 
the largo amount of court-fees payable on fche 
plaint is beyond fche means of fche applicant. 

[5] The decision of this C>urfc in fche case of 
Bihiri Sahu v. Mt. Sudama Kuer , 19 p. L. T. 
101 (A. I. R. (25) 1938 Pat 209) was cited as an 
instance of the application under 8. Ill, Civil 
P. 0., to a matter arising under o. 33 of the 
Code. But that case is an authority only for the 
proposition that the Court hearing such an 
application has jurisdiction to allow amendment 
of fche application, as 0 . G of the Code was not 
exhaustive of the powers of the Court in such 
matters. In that case, their Loriahips pointed 
out that this Court had ruled in the case of 
Muhammad Nasrullah v. Muhammad Shukur - 

vUah> 6 P. L. T. 209 : (A. I R. (12) 1925 Pat. 30), 
that the Court had no jurisdiction to take evidence 
on the question of limitation with a view to 
seeing whether the claim wa 3 or was not barred 
by limitation. Hence, apart from authority, the 
interpretation of the rules of O. 33 of the Code 
leads me to the conclusion that it was not open 
to the Court below to go into the question of 
valuation of the property, eo as to determine 
the preliminary issuo of jurisdiction, because 
that is a matter which arises only after the 
application has been granted and the application 
treated as a plaint, in answer to which the 
defendant has to raise his pleas in bar of the 
suit or of the jurisdiction of she Court. 
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[6] The authorities bearing on the question 
may now be examined. Very strong reliance 
was plaoed both here and in the Court below on 
fche decision of a single Judge of the Madras 
High Court in fche case of Periyasami Padayachi 
v. (7 lag an a than, A. I. R. (36) 1949 Mad 162 : 
( 1 . L. R. (1949) Mad. 333). It has been ruled in 
that decision that it i3 fche imperative duty of 
a Court, when a preliminary objection as to 
jurisdiction is taken, to decide that question at 
fche earliest stage of the trial, and that, if the 
Court;, on such an enquiry, came to the conclusion 
that fche matter was beyond its pecuniary 
jurisdiction, it should return the application for 
presentation to the proper Court. The learned 
Judge in fche Madras High Court relied greatly 
on the decision of their Lordships of feha 
Judicial Committee in the case of Stuart Skinner 
v. William Orde , 2 all. 241 : (6 I. a. 126 P. 0.). 
That was a case arising under the Code of 1859. In 
that case, an application was made for permis- 
sion to sue as a pauper; bufc, during the pen¬ 
dency of fche application, the applicant obtained 
funds, with which he paid fche court-fees, and, 
thereupon, his application was registered as a 
plaint. The question that was decided by their 
Lordships of th8 Privy Council was that, for the 
purposes of limitation, the suit will be deemed 
to have been instituted on tho date the pauper 
application was filed, and not on the date when 
it was treated as a plaint on payment of full 
court-fees. Their Lordships based their conclu¬ 
sion on the terms of fche Limitation Act (Act IX 
[9] of 1871) which they have quoted in the penulti¬ 
mate paragraph of their judgment and which 
specifically provided that, in tho case of a pauper, 
fche suit would be deemed to have been filed 
when the application for leave to big gs a 
pauper was made. That decision of their Lord¬ 
ships has naturally and necessarily been 
followed by all the Courts in India. In this Court 
algo, a Division Bench has held that fche docu¬ 
ment referred to in R. 2 of 0 33, Civil P. C. is a 
complete dooament consisting of an application 
for permission to sue as a pauper and a plaint;— 
see Bank of Bikar Ltd . v. Ramchanderji 
M altar a j , 9 pat 439 : (a. I. R. (16) 1929 pat 
637). The learned Judge of fche Madras High 
Court also referred to the terms of R. 5 of 0. 83 
and the corresponding clause in fche old Coda 
which contained the words: “That his allegations 
do not show a right to sue in such Court,” Those 
words have been substituted by the words “the 
allegations do not show a cp.use of action," 
which naturally have very much enlarged the 
scope of tho enquiry by tho Court. But evtn 
then, in my opinion, there is no warrant for the 
conclusion that the Court had been empowered 
to hold an enquiry into matters bearing upon 
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H3 pecuniary jurisdiction. The Coart, in every 
case, is confined to the “allegations” in the 
application. Hence, it is open to the Court, if it 
can come to that conclusion on the allegations 
in the petition, to hold that, on these allegations, 
the matter was beyond its pecuniary jurisdiction. 
•By way of illustration, it may be supposed that 
the applicant for leave to sue as a pauper stated 
in his petition that the real value of the property 
in dispute was five thousand rupees but that he 
valued his relief onl} T at three thousand rupees, 
apparently with a view to bring the matter 
within the pecuniary jurisdiction of the Court in 
which the application was filed. It will be open 
to tbG Court to throw out the application on the 
ground that it was beyond its pecuniary jurisdic¬ 
tion. But the previsions of o. 33, which have laid 
down with a good deal of particularity, the pro¬ 
cedure to be followed by the Court when deal¬ 
ing with an application of this kind, do not 
contemplate an enquiry, that is to say, reception 
of evidence, pro and con, on the question of the 
valuation of the property. Suoh a question is 
more pertinently raised in the defendants' plead¬ 
ings in answer to the plaint, if and when the 
permission to sue as a pauper is granted. A large 
number of decisions have been noticed in the 
Madras decision, referred to above; but none of 
them, eo far as I have been able to see, except 
the Allahabad ruling presently to be discussed, 
is directly in point. It must be remembered that 
a case is an authority for wbat it has actually 
decided, and not for what may logically follow 
from that decision. The document may answer 
to the description of a plaint, and may have the 
effect of a plaint on being admitted, but is not a 
plaint eo long as the leave has not been granted, 
or the necessary court-fees paid thereon. 

[7] Another single Judge decision of the same 
Court intheoaseof Estuaramma v. Chinna , A.I.R. 
(36) 1949 Mai. 417 ; (1948-2 M. L. J. 623), has taken 
the same view, following mainly the decision re- 
[erred to above. In that case, the learned Judge 
also relied upon an amendment of the original 
R. 5 (d) of o. 33 of the Code, which amendment 
aces not find place in the Code as amended by 
this Court. The other decisions of Madras High 
Court in Sivaminatha v. Gopilaswami, A. I. R. 
(26) 1939 Mad. 81 : (183 I. c. 545); Govindaraju 
v. Uanumantha Rao, A. I. R. (32) 1945 Mad. 

V : (1944-2 M. L. j 258) and Brahamaramba v. 


Seetharaviayya, A. I. R. (3i) 1947 Mad. 405 : 
(I. L. R. (1947) Mad. 820), of the Calcutta High 
Court in J agidisivari Debi v. Tirikari Bibi, 
A. I. R. (23) 1936 Cal. 23 : (62 Cal. 711), and of 
the Bombay High Court in Toiaram v. Dattu> 
A. I. R. (30) 1943 Bom. 143 : (i. L. R. (1943) Bom. 
188), are not cases directly in point. They have 
only been relied upon to show that, in proceed¬ 


ings commenced under o 33, Civil P. C. certain 
matters, which ordinarily can be gone into in a- 
suit, have been entertained by the Court bolding 
the enquiry. But tbos9 are matters incidental to 
the institution of a claim to property. 

[8] On behalf of the* petitioner, relianoe was 
placed upon the decision of a Division Bench of 
this Court in the case of Tulshi Mahatani v, 
Gajadhar Marwari , 61 I. C. 891 (Pat.) which 
has laid it down that it is not open to a Court 
to investigate tbe question whether the applicant 
has overruled his olaim in order to enable him 
to sue as a pauper. That decision has not dis¬ 
cussed the relevant provisions of the Code, 
though it may incidentally help the petitioner's 
contention. The decision of the Allahabad High 
Court in the case of Nur Muhammad v. Jamil 
Ahmeed , 62 I. c 683 : (a. i. r. (6) 1919 all. 213), 
supports tbe petitioner’s contention that the pro¬ 
visions of o. 33, Civil P. C. do not entitle the 
Court to return an application for leave to sue 
as a pauper for presentation to tbe proper 
Court. 

[9] Apparently, there is a divergence of 
judicial opinion on the question in controversy in 
the present case; but I would prefer to act upon 
the plain words of the statute as contained in 
O. 83 of the Code, and hold that the Court in 
the present case exceeded its jurisdiction in 
deciding to go into the question of valuation of 
tbe property in order to determine the question 
of jurisdiction. 

[10] The application is, therefore, allowed, 
and the order of the Court below set aside. It ia 
directed that the Court below should determine 
the question of the petitioner's pauperism aa 
quickly as possible. In the special circumstances 
of this case, there will be no order as to 
costs. 

Rai J.—I agree. 

D.R.R. Appli:ation allowed , 
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SlNEA J. 

Premlal Jlajra and others — Petitioners v. 
The King. 

Crimiml Revns. Noa. 1531 and 1542 of 1949, D/- 
31st January 1950, against order of S. J. Purnea, D/- 
17th September 1949. 

Criminal P. C. (1898), S. 239(d) — Same transac¬ 
tion. 

In a pending suit a Commissioner was appointed to 
take charge of and harvest the standing paddy crop on 
the land in dispute. The accused persons reDi’sled the 
Commissioner in removing the paddy crop3 already 
cut and the next day removed the remaining portion of 
the standing crops : 

Held that the accused persons, from start to finish, 
were acting in pursuance of the common design to 
prevent the Commissioner from taking charge of the 
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property and harvesting the crop. The two incidents 
were parts of the same transaction and a joint trial of 
the accused under Ss. 353 and 379, Penal Code was 
not illegal, [Para 7] 

Annotation (’49-Com.) Cr. P. C., S. 239 N. 6. 

S. P. Samaiyar and S. L. Nandkeolyar — 

for Petitioners. 

Th6 Standing Counsel — for the Crown. 

Order. — These two applications in revision 
arise out of a single oase for the prosecution result¬ 
ing in the conviction of the six petitioners, four 
in the one and two in the other, who have been 
convioted and sentenced by the Courts below 
under S. 379, Penal Code to nine month' rigorous 
imprisonment and under 8. 353, Penal Code, to 
six months’ rigorous imprisonment, no separate 
sentence being recorded in respect on the convic¬ 
tion under s 143, Penal Code. The two sentences 
of imprisonment were direoted to run conour 
rently. 

[2] The prosecution oase, shortly stated, is that 
there had been a dispute betweon one Sital Singh 
on the one hand and some of the petitioners on 
the other in respect of about 40 bigba 3 of culti¬ 
vated land in village Kamalpur within the 
Police station Daamdaha. Sital Singh had insti¬ 
tuted a civil suit in respeot of the property, and 
had prayed for appointment of a receiver in 
respect of the property. He had also obtained an 
order from the Court appointing a pleader of the 
Court, Babu Ram Narain Das Commissioner, to 
go t) the spot, and take charge of and harvest 
the standing paddy orop on the entire area. He 
reached the spot on the afternoon of 12 th janu. 
ary 1948, and started getting the standing paddy 
orop harvested. He could succeed in getting the 
standing paddy crop cut out in respect of about 
four to five bighas. As it beoarne evening time, 
he directed the labourers, who had cut the crop 
to store it in a neutral Khalihan, belonging to 
Sk. Subedar in the same village for safe custody 
and thrashing; but the accused party led by the 
petitioner Parmanand Thakur, who is said to be 
a Socialist leader in that locality, resisted the 
romoval of the crop, and used bad abusive 
languages against the Commissioner, and even 
threatened him with use of force. Finding the 
attitude of the mob, consisting of the petitioners 
and many others, very threatening, the com. 
missioner did not think it safe and advisable to 
persist in bis attempt to get the cut paddy 
removed to the Khalihan of Sheikh Subedar. 
He left the crop in oharge of a constable Moham¬ 
mad Kazim Khan and Barka Besa, who were 
there on the spot in connection with an appre. 
bended breaoh of the peace in that loca’ity. Oa 
the morning of 13th January 1948, the petitioners 
cams with a large mob, and began harvesting 
the paddy. The Commissioner sent a report of 
the occurrence of the last evening and of the 


The King (Sinha J.) Patna 81S 

morning of 13ih January, to the Subordinate 
Judge who hid deputed him, as also to the Police 
station. On receiving the report, the Sub Inspec¬ 
tor of Dhamdaha Police station arrived at the 
spot at about 2 p. m. on 13th. Saeing the Police 
Sub-Inspector arriving, the mob dispersed, taking 
away with them bulk of -the paddy cut and 
leaving some standing paddy crop behind. On 
the report of the Commissioner, the Sub-Inspee- 
tor drew up a first information report, and 

after investigation, submitted charge sheet against 
the petitioners and nineteen others, in all twenty 

five persons, for trial under ss. 144, 145, 353 and 
379, Penal Code. * 

[3] At the trial, the prosecution examined a 
large number of witnesses including the public 
officers like the commissiorer and the constables. 
The defence of the petitioners was a denial of 
the occurrence- The accused did not examine any 
witnesses on their behalf. The trial Court 
acquitted nineteen accused persons on the ground 
that they bad not been properly identified as the 
persons who were concerned in the crime. He 
convicted the petitioners, and sentenced them as 
stated above. The lower appellate Court only 
oonvGrted the conviction of some of the pefci. 
tioner3 under s. 144 to one under S. 143 , Penal 
Coda. But that modification did not affect the 
substantive terms of imprisonment given to each, 
one of these petitioners. 

[4] In this Court, it has not been argued 
before me that the Commissioner did not go to 
the spot, or that he had not taken charge of the 
standing paddy crops, or even that he was not 
legally in possession. The only point argued in 
support of the application for revision is that 
the joint trial of the two substantive offences, 
under s. 353 and 379, Penal Code was illegal. It 
is, therefore, necessary to set out the two charges 
against the petitioners, namely, (l) that, on or 
about 12th January 1948 they assaulted Mr. E. N. 
Das, the pleader commissioner (a public servant) 
in the execution of the duties ae such public 
servant, and prevented him from discharging 
his official duties and that thereby they com^ 
milled an offence under s. 353, Penal Code; and 
(2) that, on 13th January 1948, they committed 
theft of standing paddy crops from about 31 
bighis of land, worth about three thousand 
rupees, from the possession of the Sub Judge’s 
Court, Pornea, (Title Suit No. 1 of 1948). 

[5] It i3 contended that these two charges, 
one in respect of the occurrence on 15th January 
and the other in respect of the occurrence on 13th 
January, could not have been legally joined and 
triad together. If this contention is well founded 
in law, it is manifest that the convictions unde* 
either of these two sections cannot be sustained. 
The answer to this contention depends upon the 
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interpretation of S. 239 with particular reference 
to cl. (d) which authorises the joint trial of 
'‘persons accused of different offences com- 
init-f'd in the course of the same transaction.” 
On behalf of the petitioners, it has been con¬ 
tended that the aforesaid two offences could 
not be said to have been committed in the 
course of the same transaction, and that, as a 
matter of law and fact both, the occurrence on 
12th January, had nothing to do with the occur¬ 
rence cn 13tb January. On the other hand, the 
prosecution version is that the two occurrences 
were parts of the same transaction, and that a 
common purpose ran through both the incidents 
on the two dates aforesaid. The finding of both 
the Courts below is that these six petitioners 
were certainly present on both the occasions, 
and were concerned in offering resistance to the 
•ommissioner when he proposed to remove the 
paddy crops already cut on 12 th afternoon, and 
in removing the remaining portion of the stand- 
ing crops except for a few bighas on the 
morning of 13th January. The Courts below 
have taken the view that these petitioners who 
were the ring leaders of the mob, acted in con* 
«ert in defiance of the commissioner, and pre¬ 
vented him from discharging his duties aod 
ultimately removed the crops of which he had 
been commissioned by the Court to take charge. 
It is true that the two occurrences are separated 
by about twelve to fifteen hours; but the fact 
remains that the mob on both the occasions led 
by these petitioners, acted in the way they did 
with a veiw not only to obstructing the Commis* 
sioner in the discharge of his duties but also to 
preventing him from exercising hi3 functions in 
respect of the standing crops. Reliance was 
placed upon a decision of a Division Bench of 
the Bombay High Court, in the case of Krishna - 
ji y Emperor , A. I. R. (19 1 1S32 Bom. 277 : (39 
Or. Ij. J. 619) in which Beaumont C. J. has made 
the folio wing observations: 

“But the mere fact that there may have been a com¬ 
mon purpose of that nature canoot make two perfectly 
distinot offences part of the same transaction. A mere 
common purpose does not constitute a transaction and 
in my opinion, there was no sufficient connexion 
between these two offences to justify their being tried 
together under S. 235 or S. 239 (d).“ 

These observations were made with special 
reference to the facts of the case before the 
Court. In the case before their Lordships of the 
Bombay High Court, there were two distinct 
offences one of theft on 28to May 1931, in the house 
of the complainant, and the other the offence of 
breaking into the house of the complainant, and 
committing theft on 7th June 1931. In that case, 
the Magistrate had framed a single charge both 
under S. 390 and under 8 457, Penal Code, on 
the assumption that they were offences of the 
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same kind, and therefore, a joint trial was per. 
missible under 8. 234, Criminal P. C. In the 
High Court, for the first time, the conviction 
was sought to be supported on the ground that 
the two offences had been committed by the 
accused -persons in order to compel the com. 
plainant to quit his house. Broomfield J. who 
agreed with the Chief Justice, observed that the 
two incidents of the two dates, as aforesaid, 
could not reasonably be regarded as parts of the 
same transaction. Hence both their Lordships of 
the Bombay High Court did not treat the two 
incidents as parts of the same transaction but 
as two distinct and separate offences committed 
on two dates, separated by about ten days in 
between them. Reliance was also placed upon a 
decision of the Division Bench of this Court, in 
the case of Ghintaman v. Emperor , 24 Pat. 803: 
(A. I. R (32) 1945 Pat. 388) to which I was a 
party. There also the facts were of an entirely 
different nature and Meredith J. (as he then 
was) made the following pertinent observations 
with respeot to the question of the legality of the 
joinder of the two charges under Ss. 214 and 
302, Penal Code: 

“The progecution has not sought to prove that there 
was any conspiracy between the different persons tried, 
that those who attempted to get the matter bushed up 
were acting in oonoert with Chintaman. No attempt haa 
been made to prove any continuity of purpose as be- 
ween them. .. . 

That would entirely distinguish the present case 
from the case then before their Lordships. The 
learned counsel for the petitioner also invited 
my attention to the decision of a Division Bench 
of this Court in the case of Oobinda Chandra 
v. Emperor , 5 Pat. L. J. 11 : (a. I. R. (7) i920 
Pat. 230. 21 cr. L. J. 161). In that case accused 1 
had seized the woman with a criminal intent 
when he was attacked by her husband, and 
aooused 2 and 3 thereupon appeared on the 
scene, and assaulted the husband. It was held in 
those circumstances, that, in the absence of proof 
that the three accused were acting for a common 
purpose in execution of a common design, a joint 
trial of accused 1 under S. 354 and of accused 
2 and 3 under S. 323, Penal Code was illegal. 
Their Lordships have made the following obser¬ 
vations with reference to the evidence on the 
record in that case: 

“There is no evidense on the record to suggest or 
prove that aocused 2 and 3 ware particips crimmis 
with accused 1 in hi3 acta or purpose relative to the 
assault which they committed upon Mt. Khiradmani.’ 

[5j Though, in that case, their Lordships held 
the joint trial to be illegal, they adopted the fol¬ 
lowing observations of their Lordship3 of the 
Bombay High Court in the ca3e of Emperor v. 
Datto Hanmantt 30 Bom. 49 : (2 cr L. J. 578) 
bearing on the construction of 9. 239, Criminal 

P. C. 
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“Acaotdiao' to its etyroologioal and dictionary mean* 
ing, the word ‘trao3aition* means carrying through’ 
and suggests, wa think not necessarily proximity in 
time so much as continuity of action and purpose 

We think the foundation for the procedure in that 
section is the association of two persons concurring 
from start to finish to attain the same end.” 

[6] Their Lordships alao adopted the follow¬ 
ing language used by a Division Bench of the 
Madras High Court in the case of V enkatadri 

v. Emperor, 33 Mai. 602 : (5 I. 0 847): 

‘ 4 I think—and this seems to be the effect of the 
decisions—that at least in a otrfcain class of oases—the 
present case Is alleged to be within that category— 
community of purpose or design and continuity of 
action are essential elements of the connection neces¬ 
sary to link together different aots into one and the 
same transaction. In such cases, the acts alleged to be 
connected w,%th each other must have been done in 
pursuance of a particular end in view and as accessory 
thereto or perhaps as suggested by the circumstances 
in which the acts in pursuance of the original design, 
were done and in close proximity of time to those 
acts.” 

[7] Applying those tests to the facts of tbe 
,present case, in my opiaion, there is no doubt that, 
from start to finish, these petitioners were 
acting in pursuance of the common design to 
prevent the Commissioner from taking charge of 
the property and harvesting the crop, which he 
|had been commissioned by the Court to do in a 
jpending litigation between the parties. Hence, 
I would hold that the joint trial in this case 
was not illegal and that the two incidents were 
parte of the same transaction within the meaning 
,0f 8. 239 (d), Criminal P. C. 

[8] As that is the only point raised in support 
of the petitions—a point which was raised for the 
first time in this Court, which I have held to be 
without any substance—the applications must be 
dismissed, and the rules discharged. If the 
petitioners are on bail they must surrender and 
serve the remaining portion of their sentence. 

D.H. Rules discharged . 
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Das J. 

Panchan J . Rathore—Petitioner v. Mohan 
Mogha—Opposite Party. 

Criminal Revn. 1609 of 1940, D/- 1st February 
1950, against order of 8. J., Manbkum-Singbhura, 
D/- 2nd December 1949. 

Criminal P. C. (1898), Ss. 133 and 147-Conver¬ 
sion of proceeding under S. 133 into one under 
S. 147. 

Where in a proceeding initiated under S. 133, the 
Magistrate after hearing the parties and perusing the 
oftU3o shown i 3 satisfied that the real dispute between 
the part oa ia aa to the right of user of certain public 
pathway ia respect of whioh there is an apprehension 
of the breach of p3aco aod the Magistrate orders the 
drawing up of proceedings under S. 147 and directs 
the parties to file their written statements, the order 


is perfectly within jurisdiction: A. I. R. (3) 1916 Cal* 
161 and 9 I. C. 262 (Cal.), Disting . [Para 2] 

Annotation : (’49-Oom.) Cr. P. C., S. 133 N. 5 ; 
S. 147 N. 17 Pt. 4. 

M. K. Mukharji —for Petitioner. 

S. K. Sarkar for S . C. Ma?umdar — for Opposite 
Party. 

Order.—The principal point for considera¬ 
tion on this application ia if a proceeding under 
S. 147, Criminal P. C., started by the learned 
Sub-divisional Magistrate of Dhanbad on 
16th September 1949, is with jurisdiction or not. 
The facts are these. On a Police report, dated 
24th August 1949, relating to the fencing 
and digging of ditches on a path, alleged to be 
a public path between two collieries, regarding 
which there was an apprehension of a breach 
of the peace, the learned Sub-divi3ional Magia- 
trate directed the issue of a conditional order 
under S. 133, Criminal P. C. This was on 
26th of August 1949. The order stated that 
either the obstructions should be removed or 
cause should be shown by lGfch of Septem¬ 
ber 1949. On 16th September 1949, the Magis- 
trate, who was on that date acting as the Sub- 
divisional Magistrate heard the parties and 
perused the cause shown. After hearing the 
parties and perusing the cause shown, he was 
satisfied that the dispute really related to an alleg¬ 
ed right of user of a particular piece of land, and 
inasmuch a3 there w*as an apprehension of a 
breach of the peace, ho directed the drawing up 
of a proceeding under 8. 147, Criminal P. C. 
On the noxt date the parties filed written state¬ 
ments, and the case was transferred to Mr. 
G. P. Varma. Subsequently, the case was trans- 
ferred to another Magistrate on the transfer of 
G. P. Varma. 

[ 2 ] The question before me is if the order of 
the learned Magistrate acting as the Sub-divi¬ 
sional Magistrate on 16th of September 1949 
and directing the initiation of a proceed¬ 
ing under 8. 147, Criminal P. C. is an order 
with jurisdiction. It is not disputed that the 
Magistrate who passed the order on that date, 
was a Magistrate of the first class, and that he 
was acting as the Suh-divisional Magistrate on 
that date. The point which is urged on behalf 
of the petitioner is that a proceeding under 
S. 133 once started must be brought to termina¬ 
tion, and that without terminating that pro- 
ceeding, it was not open to the Magistrate to 
start a proceeding under 3. 147, Criminal P. C. 

It seems to me that there is now no proceeding 
under 8. 133, Criminal P. C. The learned Ma¬ 
gistrate, on hearing the parties and on perusing 
the cause shown, was satisfied that the section 
which would properly apply in tbe present case 
was 8. 147 of the Code. In my opinion, the 
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'learned Magistrate was right in that view. I have 
my seif examined the cause shown and the 
written statements filed. It appears that the 
opposite party before me claimed not merely 
tbafctbe land in question was a public path 
over which every member of the public had a 
right to access; but also claimed that the oppo¬ 
site party had a right of easement over this 
land—an easement of necessity there being no 
other way by which the opposite party could 
transport coal from its colliery. It seems, there¬ 
fore, that the real dispute between the parties 
relates to an alleged right of user of the land 
in question. That being so, the learned Magis¬ 
trate was right in his view that 8. 147 was the 
proper section, particularly when the police 
report showed, and the learned Magistrate was 
so satisfied, that there was an apprehension of 
a breach of the peace over the dispute regarding 
the alleged right of user. The learned Magis¬ 
trate bad, in my opinion, jurisdiction to start 
a proceeding under S. 147, Criminal P. C., on 
the materials, before him. Learned counsel for 
the petitioner bad relied on two decisions. The 
first is Sarojbashini Devi v. Sripati Charan t 
42 Cal. 702 : (A. I. R. (3) 1916 Cal. 151). That 
was a case in which the learned Magistrate 
allowed a proceeding under s. 133 to drop with¬ 
out following the procedure prescribed by 
S. 187 (1). The facts of that case are entirely 
different and the principle laid down in that 
decision has no application to the facts of the 
present case. The other decision • is Abdul 
Rahman v. Safar Ah, 15 c. w. N. 6G7 : (9 I 0 . 
262). That was a case in which in a proceeding 
under S. 133, Criminal P. C., an order was 
passed under 8. 247, Criminal P. C., without 
taking any action in accordance with the pro¬ 
cedure laid down in 8. 145, Criminal P. C. It 
appears that the learned Magistrate in that case 
passed an order under 8. 147 in a proceeding 
under S. 133, Criminal P. C. without taking any 


A. I. R. (37) 1950 Patna 316 [0. N. 84.] 
Reuben and Jamuar JJ. 

Kamakshya Nariin Sin^h—Appellant v. 
The Province of Bihar—Respondent. 

First Appeal No. 33 of 1949, D/ 9 1-1950. 

Court-fees Act (1870), S. 7 (iv) (c) — Suit for 
declaration and injunction—Valuation for court-lee 
and jurisdiction -Suits Valuation Act (1887), S. 8. 

Where in a suit for declaration and injunction the 
plaintiff states the amount at which he values the relief 
sought for purposes of court-fee, no separate valuation 
is necessary for purposes of jurisdiction as under 8. 8, 
Suits Valuation Act, the value as determinable for the 
computation of court-fees and the value for purposes of 
jurisdiction are the same. [Para 2] 

Annotation: (’49-Com.) Court-fees Act, 8. 7 (iv) (o) 
N. 4. N. 21, 22, Pt. 1, Suits Valuation Act, S. 8, N. 5. 
Pfc. 1. 

Shambhu Prasad Singh— for Appellant, • 

Gcvt. Advocate —for Respondent. 

Order,— The question which arises in this 
case is as to the correct court-fee payable on the 
plaint. The plaintiff appellant sued for a decla¬ 
ration that the Private Forests Act, 1946 (Bihar 
Act, ill [3] of 1946) is ultra vires and for an in¬ 
junction restraining the Provincial Government 
from taking over the management of the forests 
of his estate under the said Act. In his plaint 
he valued the prayer for perpetual injunction 
at Rs. 5,100 and paid court fee thereon. He also 
paid a court-fee of Rs. 18 - 12.0 for the declara¬ 
tion sought, and added the sentence: ' The value 
of the suit for the purpose of jurisdiction is laid 
at Rs. 1,00 COO (Rupees one lakh) whioh is within 
the pecuniary jurisdiction of this Court.” It is 
contended by the Stamp Reporter that under 
the provisions of 8. 8, Suits Valuation Act, the 
valutation of the suit for purposes of jurisdiction 
and for court-fee should be the same, and that, 
therefore, the ad valorem court fee should be 
charged on the higher valuation which the plain¬ 
tiff himeelf has put upon the suit.* 

[ 2 ] It appears to us that this case is on all 


evidence. It is obvious that no order under fours with th9 case of Gobinda v. Hanmaya t 45 


S. 147, Criminal P. C. can be passed without Bom. 567: (a. i. R. (8) 1921 Bom. 65) in which 
first initiating proceeding under that section and their Lordships of the Bombay High Court 

following the procedure laid down therein. In accepted the lower valuation which was mentioned 
the case before me, the learned Magistrate had in the plaint, pointing out that under 8. 7, cl. (iv), 

jurisdiction to start a proceeding under 8. 147, Court-fees Act, the plaintiff was entitled to 

Criminal P. C. and he passed an order direct- value the relief sought by him and a further 
ing the filing of written statements, etc. In statement as to the value for the purposes of 
other words, ho followed the procedure which jurisdiction was unnecessary. Our attention has 
Las to be followed in a proceeding under S. 147, been drawn to Manni Lai v. Radhe Gopalji, 

Criminal P. C. In my opinion the order of the 47 all 501: (A. I. R. (12) 1925 All. 602), in 

learned Magistrate dated 16th September 1949 which Piegott J. in a similar case held that a 
is an order with jurisdiction. court fee should be charged on the sum-total of 

[3] The remit, therefore, is that the applica- the two valuations mentioned by the plaintiff, 
tion fails, and the rule is discharged. That was a case in which his Lordship was of 

K S. Rule discharged, the opinion that the value put upon the injunc- 

- tion sought was a nominal one. We are not pre- 
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pared in the present case to say this of the 
valuation put by the plaintiff on hia prayer for an 
injunction. The decision in substance ia to our 
mind in support of fcbe plaintiff in tbe present 
case. Hia Lordship pointed out that under the 
provisions of 8. -7, Court fees Act, read with 8. 8, 
Suits Valuation Act, the valuation for purposes 
of the court fees is to be determined first and that 
for purposes of jurisdiction must f ollow the valua¬ 
tion thus determined. Section 7 (iv) (c) requires 
jthe plaintiff to state the amount at which he values 
,tbe relief sought. This has been done in the pre- 
( sent case, the valuation put on the relief being 
IBs.5, 100 . Section 8, Suits Valuation Aot f provides 
that the valne as determinable for the computa. 
tion of court fee3 and the value for purposes of 
jurisdiction shall be the same. It follows, there¬ 
fore, that Rs. 5,100 i3 the correct valuation of 
^he suit for purposes of jurisdiction. The state 
ment in the plaint that the value of the suit for 
purposes of jurisdiction is laid at Rs. l 00,000 was, 
therefore, uncalled for. Apparently this valua¬ 
tion was for the declaration sought. It gives the 
valuation of the property and was unnecessary 
and should be ignored. Let the court-fees paid 
on the plaint be accepted as sufficient. 

Order accordingly . 

A. I. R (37) 1950 Patna 317 [C. N. 85.] 

ReEBEN AND JaMUAR JJ. 

Abinash Chandra Chikraverty — Appellant 
v. Sm . Kamla Devi — Respondent. 

i95o° OQd Appeal No ' 677 of 1948, D/ ' 13th Februar y 

Court-fees Act (1870), Section 7 (iv) (b) — 
Partition Act (IV [4] of 1893), S. 4 - Co-sharer 
owning five-sixth share selling entire property- 

Owner of one-sixth share suing for declaration of 
title, possession and partition —Prayer tor permis¬ 
sion under S. 4, Partition Act, to buy out defen¬ 
dant’s share - Court-lee paid ad valorem on one- 
sixth share and in addition fixed fee for partition — 
Suit decreed except for prayer under S. 4 —Appeal 
in respect of that prayer only — Prayer simply 
amounts to asking for partition indicating the 
manner in which it should be made-Court-fee 
chargeable on appeal is only partition court fee 
and not ad valorem tee on value of entire property. 

« , , [Paras 3 and 41 

Annotation : (’49-Com.) Court-fees Aot, 8. 7 (iv) (b), 

K. D. Chaterji—loi Appellant. 

8. C. Mulcherji —for Respondent* 

Judgment. — Toe plaintiff-appellant; filed a 
suit for partition in respect of a house which 
formerly belonged to him-elf and his brother 
the respective shares being one.sixth and five' 
Sixth. The brother execute! a sale deed in 
favour of the defendant-respondent in aspect of 
the entire house. The plaintiff in this suit asks 
for the declaration of bis title to one.sixth share, 


for recovery of possession and for partition. 
Further, he asks for an order under S. 4 Parti¬ 
tion Act of 1893 permitting him to buy out the 
defendant. On his plaint, he paid ad valorem 
court-fee on his prajer lor declaration of hia 
title and recovery of possession on the value of 
his one-sixth share, and paid besides a partition 
courfc-fee of Rs. 18-12-0. The Court of first 
instance found tbe plaintiffs title and decreed 
possession. As regards the remaining prajers. 
in view of considerable improvements found by 
it to have been made by the defendant to the 
house, the Cjurt direoted that the plaintiff, 
instead of getting any portion of the house, 
should get the equivalent value amounting to 
R9. 700. In appeal to the District Court, the 
plaintiff asked for the relief under S. 4. Partition 
Act, namely, to be permitted to buy out the 
defendant. His appeal being dismissed, he has 
filed the present appeal. In both the appellate 
Courts, he has paid merely the court fee for 
partition. The court-fee payable on the memo¬ 
randum of appeal in this Court has been deter¬ 
mined by the taxing officer under 8. 6, Court 
fees Aot. We are concerned with the oourt.fee 
payable on the plaint and on the memorandum 
of appeal in the lower appellate Court. 

[2] According to the St*rap Reporter, the suit 
is one for confirmation of possession or recovery 
of possession, and, as the plaintiff wants to get 
the whole house for himself, ad valorem court- 
fee is payable also in respect of the value of the 
five-sixths share of the house. 

[3] It appears to us that the view taken by 
the Stamp Reporter is incorrect. The relief in 
question is of an equitable nature and does not 
follow as a consequence of any finding as to the 
title of the plaintiff. The relief in this case is 
one under 8. 4, Partition Aot, which provides 
that, where a share of a dwelling house belong, 
ing to an undivided family has been transferred 
to a person who ia not a member of such family 
the Court in a suit for partition shall, if a mem¬ 
ber of the family being a share holder undertakes 
to buy tbe share of the transferee, make a 
valuation of such share and direct the sale of 
such share to such share, holder, and may give all 
neoessaiy and proper directions in that behalf. 
Tne section does not in terms require any parti, 
oular form of application to be made by the 
share-holder member of the family, and it is open 
to the share-holder to get this- relief at any stage 
of the suit. The section in terms applies to a 
suit for partition brought by a transferee, but 
has been eitended to suoh a suit bought by a 
member of the famil>, Satyabhama De y t 
J at'ndra Moh m 49 O. L J. 13i : (A. I R. (ig) 

1929 cal. 269). Section 2 Partition Act is also 
relevant. It provides that, when in a suit fgr 
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partition it appears to the Court that, by reason 
of the nature of (he property to which the suit 
relates, or of the number of the share-holders or 
of other .special circumstance, a division of the 
property cannot reasonably or conveniently be 
made, and that a sale of the property, and dis¬ 
tribution of the proceeds would be more bene¬ 
ficial for all the share holders, the Court may, if 
it thinks fit on the request of any of such share¬ 
holders interested individually or collectively to 
the extent of one moiety or upwards, direct a 
sale of the property and a distribution of the 
proceeds. This provision as also the provision in 
3. 4, appears to prescribe modes in which a 
partition can be made. In this aspect of the 
matter, it appears to us that the plaintiff, in 
asking for relief under S. 4, Partition Act, was 
doing no more than asking for partition anl 
indicating the manner in which the partition 
should be made. 

[ 4 ] It has been suggested in the Stamp 
Report that, even taking the above view, the 
court fee payable on the memorandum of appeal 
should be the same as that pa d on the plaint. 
We do not agree. The appellant has succeeded 
so far as his suit was for declaration of title and 
recovery of possession. All he is now asking for 
is partition and the court-fee paid by him is 

sufficient to cover this. 

D.R.R. Order accordingly. 


A. I. R, (37) 1950 Patna 318 [ G . N. 86.] 

SlNHA AND NAR\YAN JJ. 

Raghuraj Prasad Singh — Appellant v. 
Basudeo Singh and others — Respondents. 

A. F. A. D. Nog. 156 to 164 of 1947. D/- 9-2-1950, 
from decision of Addl. Sub-J., Gaya D/- 7-9-1946. 

(a) Tenancy laws—Bibar Tenancy Act (VJII [8] 
of 188 5), S. 40 (6) _ Order passed by Collector on 
appeal from order under S. 40 (5) — Jurisdiction of 
Commissioner to interfere with order. 

As the Legislature in S. 40 (6) has declared that the 
decision of a Collector on an appeal from an order 
under S. 40 (5) fhall be final, the Commissioner has no 
jurisdiction to interfere with that order, even though he 
has the power of superiorendenoe over such officer. 
Any reversal or modification by him wou'd bs ultra 
vires. [Para 4] 

(b) Evidence Act (1872), S. 115—Estoppel against 

judgment and statute — Order of Court having no 
jurisdiction to decide question raised - Order can¬ 
not be pleaded as an estoppel—No estoppel against 
statute — Want of jurisdiction appearing on face 
of proceeding —Question of approbating and repro¬ 
bating does not arise. [Paras 5, 6] 

Annotation : (’46-Man.) Evidenoe Act, S. 115, 
N. 41, 50. 

(c) Civil P. C. (1908), S. 9 — Consent if can give 
jurisdiction. 

Where there is no inherent jurisdiction, neither 
acquiescence nor request nor any application on the 
part of a party can give 8Uoh jurisdiction. (Para 5] 

Annotation : (’44-Com.) Civil P. C., S. 9, N. 5. 


Bajkishore Prasad, Lakshmi N . Sitiha and Atoadh 
Kishore Prasad — for Appellant. 

Lalnarayan Sinha and Lakshman Satan Sinha 

—for Respondents. 


Narayan J. — These are plaintiff’s second 
appeals in suits for rent. The plaintiff had 
originally claimed the value of produce rent for 
the years 1350 and 1351 but as during the pen¬ 
dency of the suits the produce rent was com¬ 
muted into cash rent, the plaintiff sought an 
amendment of the plaint and claimed oash rent 
for the years 1348 to 1351. The prayer was allowed 
and the jama of Rs. 9-3.6 per acre as fixed by the 
Rent Commutation Officer on 20th September 939 
was inserted in the plaint by an order of the 
learned Munsif dated 19th April 1945. An appeal 
having been preferred against the order of the 
Rent Commutation Officer fixing at Rs. 9-3-6 
per acre, the order of the Rent Commutation 
Officer was confirmed by the Collector on 4th 
January 1941. Against the order of the Collector 
the tenants as well as the landlord filed revision 


applications before the Commissioner, and the 
Commissioner remanded the cases with the direc¬ 
tion that fresh rates should be fixed after a local 
inspection. After remand, the Rent Commuta¬ 
tion Officer by an order dated 6th January 1944 
reduced the rates as originally fixed, and a re¬ 
vised schedule was accordingly prepared. The 
claim having been made on the basis of Sch. 1 
the defendants pleaded that the plaintiff was not 
entitled to a higher jama than the one fixed by 
the Commutation Officer after remand. The 
learned Munsif overruled this contention and 
decreed the plaintiff’s claim at the jama as 
originally fixed by the Rent Commutation 
Officer. On appeal the learned Subordinate Judge 
dismissed the claim for 1348 as time-barred and 
decreed the claim for the remaining years at the 
reduced rate which had been entered in Sch. 2. 

[2] The contention on behalf of the plaintiff- 
appellant before us is that the order of the Com¬ 
missioner remanding the cases for fixing fresh 
rates is ultra vires t inasmuch as according to 
the statute the order of the Collector is final in 
all such matters, and neither the Commissioner 
nor the Board of Revenue has jurisdiction to 
question, modify or reverse that order. 

[3] According to sub-s. (6) (a) of 8. 40, Bihar 
Tenancy Act, an appeal shall lie from an order 
referred to in sub-s. (5) of 8. 40 to the Collector 
of the diatriot or to any officer especially em¬ 
powered by the Provincial Government by 
notification to hear such appeals, if such order 
is passed by any officer other than the (’olleofcor 
of a district, and the decision o] the Collector 
of the district or of any officer so empowered 
on any such appeal shall be final. The statu e 
thus does not provide for any appeal or revision 
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application to the Commissioner or the Board of 
Revenue. Section 112B ( Bihar Tenanoy Aot 
which provides for an appeal from (sic) an order 
made under S. 112A contains similar provisions, 
and it was ruled by this Court in Radha- 
krishnaji v. Ramkhelawan , 24 Pat. 234 : (a.i.r. 
(32) 1945 Pat. 179). that because of the provisions 
of 8.112B, Bihar Tenancy Act, whioh enacts that 
the order of the Collector, or the prescribed 
authority, on appeal from the decision of the 
Rent Reduction Officer shall be final neither the 
Commissioner nor the Board of Revenue, has 
jurisdiction to question, modify or reverse that 
order, and that any reversal or modification by 
them would be ultra vires . As was pointed out by 
Agarwala J., (as he then was) in this decision, 
where the Legislature has deolared the decision 
of a particular officer or tribunal to be final, no 
other tribunal can substitute its own decision for 
the decision of that tribunal and that aven if the 
Commissioner or the Board of Revenue has the 
power of superintendence over Rent Reduction 
Officers and the Collector of the district in ap¬ 
peal, that power is confined to preventing such 
officers from exercising a jurisdiction not con- 
ferred on them or compelling them to exercise 
a jurisdiction which they have omitted to exer¬ 
cise. There is no power in the Commissioner or 
the Board of Revenue even if they oonsider that 
the decision of the subordinate tribuuai is wrong 
in law or in fact, to come to another decision or 
to substitute their own decision in place of the 
decision of the subordinate tribunal. Their Lord¬ 
ships in this oase referred with approval to the 
decision of Rankin C. J. in Manmathanath 
Biswas v. Emperor , GO cal. 619 : (a. i. r. ( 20 ) 
1933 Cal. 132 : 34 Cr. L. J. 299), in which their 

Lordships of the Calcutta High Court had to 
consider the power of superintendence a 3 laid 
down in 8. 107, Government of India Act. The 
principle laid down by Rankin C. J. in this oase 
would be fully applicable to a case in which we 
have to consider the power of superinten¬ 
dence as conferred on the Commissioner or the 
Board of Revenue over Rent Reduction Officers 
and the Collector of the district in appeal. The 
following observation of Rankin C. J. appears 
to be important for our present purpose : 

“I agree with Roe J. in the Patna oase that superin¬ 
tendence is not a legal flotion, whereby a High Court 
Judge is vested with omnipotence, but is, as Norman J. 
had said, a term having a legal force aod signification 
The general superintendence, which this Court has* 
over all jurisdictions subject to appeal, is a duty to keep 
them within the bounds of their authority, to see that 
they do what their duty requires and that they do it 
in a legal manner. It does not involve responsibility 
for the correctness of their decisions, either in faot or 
law. Thus in England, a mandamiiB to hear and deter¬ 
mine according to law does not mean that the inferior 
tribunal l a ordered to give a correot deoision, nor does 


prohibition lie to correct a wrong decision on the 
merits. The limits put upon appeals by the Indian 
Legislature are a part of the Judicial system which it is 
ju3t as necessary for this Court to enforce under S. 107, 
as any other feature of that system.’* 

[4] In Kumar Rani Sayeed Khatun v. 
Bharose Singh which ig an unreportoi decision 
dated Gth October 1948 in LefcterB Patent Appeal 
NO. 49 of 1947 and in which their Lordships had 
to consider s 22, Bihar Restoration of Bakasht 
Lands and Reduction of Arrears of Rent Act 
(Act IX [9] of 1938) which lays down that the order 
of the Revenue Offioer shall be final, the decision 
in Radha Krishnaji v. Ramkhelawan, 24 Pat. 

234 . (a. I, R, (32) 1945 Pat. 170) was relied on, 
and it was held mainly on the strength of this 
decision that the Commissioner's order and the 
order passed subsequent to the order of remand 
by the Commissioner who had proceeded to 
revise the orders of the subordinate tribunal 
were wholly without jurisdiction and complete 
nullities. It is new, therefore, well settled that 
the power of superintendence conferred on the 
Boa-d of Revenue or the Commissioner and as 
provided in the rules framed according to the 
provisions of the Bihar Tenancy Act is not a 
power to interfere judicially and if there be any 
rule purporting to confer on the Commissioner 
or the Board of Revenue powers to interfere 
judicially, then that rule would be ultra vire 3 of 
the statute. Where the object of the statute is 
clearly to secure the finality of a decision no 
question of a farther appeal or of an application 
in revision against that deoision arises. It cannot, 
therefore, be urged in this oase that the Com¬ 
missioner before whom applications in revision 
had been filed by the tenants as well as by the' 
landlord had a jurisdiction to interfere with the 
decision of the Collector in appeal. It is an' 
admitted position that the order of remand 
passed by the Commissioner on the application 
which had been preferred before him was an 
order on the merits, and therefore what was 
laid down by this Court in Tahal Mahton v. 
Lachoo Mahton , 25 Pat. 84 : (A. 1 . r. ( 33 ) 194€ 
Pat. 298) can have no application m this case. 
What was decided in this oase was that when 
the order of the Collector in the rent reduction 
proceeding is vacated by a Court of competent 
jurisdiction (Board of Revenue) it cannot stand 
in the way of the civil Court coming to its own 
independent conclusion on the question whether 
the holding was held on a cash rental or on 
bhaoli basis. As was pointed out by Fazl Ali 
0. J. (as he then was), the order of the Board 
of Revenue in that case was that the Rent 
Reduction Officer should not have reduced the 
rent of the holdings because he had no jurisdic¬ 
tion to reduce the rent of bhaoli holdings. 
Because the Board of Revenue and the Commit 
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sioner have git the power of superintendence 
they can interfere when they find that a Reat 
Reduction Officer has acted without jurisdiction. 
This d:.cision cannot be regarded as an authc. 
rity to support the view that the power of 
superintendence conferred on the Commissioner 
or the Board of Revenue gives them the juris, 
diction to interfere with the decision of the 
subordinate tribunal on merits. 

[5] It has, however, been vehemently conten¬ 
ded in this case that because the plaintiff land¬ 
lord had consented to the interference by the 
Commissioner it is not open to him to turn 
round and say that the Commissioner had no 
jurisdiction to interfere, and the principle that 
a man cannot approba‘e and reprobate has 
been relied upon. Apart from filing an applica¬ 
tion in revision before the Commissioner what 
the plaintiff-landlord did was that after the 
order of remand had been passed by the 
Commissioner ho realised produce rents for 
these holdings by distraint proceedings treating 
these holdings to be bhaoli. The learned Subor¬ 
dinate Judge was of the opinion that because 
the plaintiff had taken advantage of the remand 
order passed by the Commissioner and had 
realised produce rent for these holdings, he had 
waived the rights which had accrued to him by 
the previous commutation order confirmed in 
appeal by the Collector. But, in my opi¬ 
nion, when the order of the Commissioner 
was not an order of a Court having competent 
jurisdiction to decide the question raised it 
cannot be pleaded as an estoppel, and neither 
acquiescence nor request nor application on the 
part of the plaintiff landlord would give the 
Commissioner a jurisdiction over the subject- 
matter of the cause. This is a case in which the 
want of jurisdiction appeared on the face of the 
proceedings and the question of approbating and 
reprobating does not at all arise. The objection to 
jurisdiction could not in this case depend on some 
matter of fact as to whioh any of the parties to 
the cause or the Court concerned itself might 
have been deceived or misled or might have 
unconsciously neglected to observe. When the 
Commissioner made the order of remand he 
must or ought to have known that he was acting 

beyond his jurisdiction : 

“It ia of the very root of the idea of the right of 
the state to settle the disputes of individuals that the 
machinery employed for the purpose should itself be 
oonstrtuted according to law.” 

Lord Watson in the case of Ledgard v. Bull , 
13 I. A. 134 : (9 ALL. 191 P. C ), pointed out the 
circumstances under which there can be a wai¬ 
ver of a right to complain of a want of jurisdic- 
tiou, and his Lordship ob-erved as follows : 

“The defendant pleads that there was no jurisdic¬ 
tion in respeot that the suit was instituted before a 


Court incompetent to entertain it ; and that the order 
of transference was also incompetently made. The 
District Judge was perfectly competent to entntaid 
and try the suit if it were competently brought; and 
their L irdships do not doubt that in such a oase a 
defendant may be barred by his own conduct from 
objecting to irregularities in the institution of the suit. 
When the Jud^e has no inherent jurisdiction over the 
subject-matter of a suit, the parties cannot by theie 
mutual consent convert it into a proper judicial prooess, 
although they may constitute the Judge their arbitra¬ 
tor, and be bound by his decision on the merits when 
these are suomitted to him. Bat there are numerous 
authorities which establish that when, in a cause 
which the Judge is competent to try, the parties With¬ 
out objection join issue, and go to trial upon the 
merits, the defendant canoot subsequently dispute hia 
jurisdiction upon the ground that there were irregula" 
rities in the initial procedure waioh, if objected io at 
the time, would have led to the dismissal of the suit*** 

[6] There cannot be the least doubt that in 
this present case there was an inherent inoom- 
petenoy to decide the questions that had been 
raised before him and therefore, according to the 
view taken by their Lordships of the Judicial 
Committee in Ledgard v. Bull, 131. A. 134 : 
(9 ALL. 19 i P. C.) and Meenakshi Naidoo v. 
Subramaniya Sastri, 14 I. a. 160 : (11 Mad. 26 
P. 0.) no amount of consent by the plaintiffs 
landlord could confer u*on the Commissioner 
the jurisdiction which he never possessed. The 
latter case was a case in which the High Court of 
Madras had interfered with the order of the 
District Judge of Madura by whioh the Judge 
had acted under the powers given to him by 
Act XX [ 20 ] of 1863 whioh is an Act to enable 
the Government to divest itself of the manage¬ 
ment of religious endowments and which is 
commonly known as the Pag)da Act. In this 
case also the contention before their Lordships 
was that the appellants before their Lordahip3 
by reason of the course which they had pursued 
in the High Court had waived the right which 
they otherwise had to raise the question of want 
of jurisdiction. Their Lordships held that thla 
view was untenable and no amount of consent 
under such circumstances could confer jurisdic¬ 
tion where none existed. In my opinion, these 
two Privy Council decisions are quite io point 
and are conclusive of the contention raised by 
the respondents before U9. In the ca^e of 
Juttendromohun Tagore v. Qanendromohun 
Tagore , I. A. Sap. vol. 47 : (9 Bong. L. B. 377 
P. O.), their Lordships of the Judicial Commit¬ 
tee observed as follows : 

“The plaintiffs, however, ia not bound by an aloiLfj- 
sion of a p int if law, nor precluled from asserting tne 
contrary, in order to ob'-ain the relief to woiob, a P oa . 
true construction of the law, be may appear to 


entitled.” 

A Single Judge of the Allahabad High Court 

relying on this passage and also on 
passage from another Privy Council decision 

he d in Jagwaru Singh, v. SUan Singh 
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21 ALL. 285:(1899 A.W.N. 66), that an admission 

on a point of law ia not an admission of a ‘'thing” 
30 as to make the admission matter of estoppel 
within the meaning of S. 115, Evidenoe Act. The 
importance of this Single Judge’s decision is 
that it was referred to with approval by a Divi¬ 
sion Bench of this Court in Bimalabala Sinha 
v. Deb Kinkar Ghosh , A. I. R. (19) 1932 Pat. 
267 : (140 I. 0 . 637). In a Division Bench deci¬ 
sion of the Allahabad High Court in Mahabir 
Singh v. Narain Teivari , A. I. B. (18) 1931 
ALL. 490 I (54 ALL. 25 F. B.) the well-known 
principle that there can be no estoppel against 
the statute was reiterated, and it was pointed 
out that if a question of estoppel were depen¬ 
dent on the determination of some facts, a party 
may be estopped from pleading it, but that if it 
is patent and apparent on the record, then even 
if there were estoppel against a party, a Court 
would not be estopped from ceneidering the 
point. Sulaiman Ag. C. J„ further observed that 
the principle of estoppel cannot be allowed to 
defeat the provisions of a statutory enactment 
which affects the jurisdiction of a Court, as a 
party cannot by its admission or previous con¬ 
duct confer jurisdiction on a Court where none 
exists. In Halsbury’s Laws of England, Edn. 2, 
Vol. 13, the law on the point ha3 been thus 
summed up : 

‘ In order that estoppel by record may arise out of 
a judgment, the Court which pronounced the judgment 
must have had jurisdiction to do so. The lack of juris¬ 
diction deprives the judgment of any effect, whether by 
estoppel or otherwise; and this rule applies even where 
the party alleged to be estopped himself sought the 
assistance of the Court whose jurisdiction is impugned.’ 

Being fortified by these authorities, I am not 
able to agree with the view of law taken by the 
learned Subordinate Judge and I must hold in 
disagreement with the learned Subordinate 
Judge that the order of remand made by the 
Commissioner and all the subsequent proceed, 
ings in consequenue of the order of remand were 
without jurisdiction and ultra vire 3 . There can 
be no estoppel against a statute and the doctrine 
of approbate and reprobate which applies only 
to the conduct of the parties is not applicable in 
this case, the conduct of the parties being im¬ 
material when there is complete lack of juris, 
diction. 

[7] Without meaning any disrespect to the 
argument advanced before U3 by the reapon. 
dents’ learned counsel I think only three of the 
decisions referred to by the learned counsel 
deserve notice. The learned counsel has referred 
to a Privy Council case in Ambu Na\r v. Kelu 
Nair , 60 I. A. 266:(A I.R.(20) 1933 P. O. 167) in 

which the following observations of Honeyman 
J. in Smith v. Baker , (8 c. p. 350) were quoted. 
Honeyman J. has observed : 

1950 P/41 & 42 


Basudeo Singh (Narayan J .) Patna 321 

“A party cannot at the same time blow hot and 
cold. Ho cannot say at one time that the transaction ig 
valid and thereby obtain some advantage to whioh he 
could only bo entitled on the footing that it is valid, 
and at another say it is void for the purpose of securing 
some further advantage.” 

This observation was quoted by the Judicial 
Committee in a ease in which the main question 
was the construction of a compromise decree. It 
was held that the terms of the compromise 
decree did not appear to show an intention that 
the remedy by execution should alone be open 
toihe mortgagor, and that the mortgagee was 
estopped from contending that it did so, because 
in a previous suit he had recognised that the 
right to redeem was then subsisting, and thereby 
had obtained payment under a simple mortgage. 
On these facts it was held by their Lordships 
that the mortgagee could not both approbate 
and reprobate the existence of the right. As 
already pointed out, their Lordships found that 
the terms of the compromise deoree did not 
indicate that it was the intention of the parties 
that the remedy by excution should alone be 
open to the mortgagors. It wa3 a question of 
fact whether the right to redeem waa subsist¬ 
ing or not, and treating the right as subsist¬ 
ing, the mortgagee had obtained payment under 
a simple mortgage. It was in these circums¬ 
tances that their Lordships found that the 
mortgagee could not both approbate and re- 
probate. I think, this ruling has got no appli- 
cation in this case. In Bindeswari Prasad v. 
Lakpat Nath, 15 0 . w. N. 725 : (8 I. o. 26), the 
Caloutta High Court held that where a Court 
purporting to act under s, 47, Civil P. 0., 
directed execution to proceed against a minor 
and an appeal wa3 preferred on the ground that 
the decree sought Co be executed did not bind 
the minor, the fact that on the appellant’s own 
showing the minor would not be a party to the 
decree within the meaning of S. 47, and thus the 
order would not be an order under S. 47 would 
not make the appeal incompetent. Their Lord- 
ships have observed that when jurisdiction has 
been u3urped by a Court an appeal against its 
order cannot be successfully defeated on the 
ground that the order ha3 been made without 
jurisdiction and that a party who had induced 
a Court to act without jurisdiction could not be 
permitted, when the validity of the order made 
for his benefit wag challenged by way of appeal 
to take up an inconsistent po3ition and to 
defeat the appeal by showing that the order 
was made without jurisdiction. In this case 
the question was the competency of the appeal, 
and I do not thick the observation of their 
Lordehips on the facts of that particular case 
can be applied in this present case before us. In 
Bam Khelawan Singh v. Maharajah of 
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Benares A. I. R. (17) 1930 ALL. 15 : (120 I. 0. 
125) the decision was to the effect that an appel¬ 
lant who had got a memo of appeal returned by 
the Commissioner to the High Court wa3 estopp¬ 
ed from contending that the High Court was not 
the proper forum of appeal. Certainly, if a 
person contends that the Commissioner is not 
competent to hear the appeal and on his insis¬ 
tence the memorandum of appeal is returned by 
the Commissioner to the High Court, he cannot 
thereafter be allowed to contend that the High 
Court has no jurisdiction to hear the appeal. 
Every Court has the jurisdiction to decide whe¬ 
ther it is competent to hear a particular cause 
or not, if the question of jurisdiction i3 raised 
and agitated before it; and in this case the Com- 
misBioner accepted the contention that the 
appeal should have been filed in the High Court 
and consequently the memorandum of appeal 
was returned and presented to the High Court. 
The same person who had got the memorandum 
of appeal returned could not thereafter contend 
that the High Court had no jurisdiction to hear 
the appeal. This decision aleo is of little help 
to us in this case. The respondents’ learned 
counsel could not support the view of the 
learned Subordinate Judge that every Court 
has inherent power to revise or alter its own 
order and that even if the Commissioner had no 
jurisdiction in the matter, the Rent Commuta¬ 
tion Officer was justified in preparing another 
schedule containing different rates. The learned 
Subordinate Judge further appears to have con¬ 
fused between irregularity and inherent lack of 
jurisdiction. 

[8] In the result, these appeals are allowed 
in part and the suits are decreed in part for the 
rents of the years 1349 to 1351 at the rates ori¬ 
ginally fixed by the Rent Commutation Officer 
and indicated in the first commutation schedule, 
with cess and interest and corresponding costs 
throughout and future interest at 6 per cent, per 
annum. 

Sinha J.-— I agree. 

r.G.d. Appeals allowed. 


A. I. E. (37) 1930 Patna 322 [C. N. 87.] 

FULL BENCH 

Meredith C. J., Shearer and Das JJ. 

Brajnandan Sharma — Petitioner v. The 
State of Bihar. 

Miso. Judicial Case No. 29 of 1950. D/- 29-3-1950. 

(a) Constitution of India, Art. 19 (5)—‘Reasonable 
restrictions’—Expression refers to law and not to 
order passed under it—Order cannot be considered 
on merits. 

The wording of Art. 19 (5) makes it quite dear that 
the words “reasonable restrictions” refer to the law 
itself, and not to orders passed under the law. The 


olause speaks of any existing law in so far as if imposes 
reasonable restrictions, and the making of a law im¬ 
posing reasonable restrictions. The Coarts, of coarse, 
on general principles, can always upset an order on the 
ground of mala fides. But when Art. 19 (5) prevents 
the Courts from going into the merits of the order it is 
for all practical purposes impossible to consider whether 
the order is in fact bona fide or mala fide. On the 
other hand, if the restrictive provisions in the Act are 
void, quite obviously the order made thereunder is 
void. [Para 4] 

(b) Public Safety—Bihar Maintenance of Public 
Order Act (III [3] of 1950), S. 2 (l) (b) — Constitu¬ 
tion of India, Arts. 13 (1), 19 (1) (d) and (5) — Vali¬ 
dity of S. 2 (1) (b) oi Bihar Act (III [3] of 1950). 

(Per Majority , Shearer J . Contra.) — Seotion 2 (1) 
(b), Bihar Maintenance of Publio Order Aot, 1949 
(Bihar Act III [3] of 1950), in so far as it operates to 
restrict freedom of movement of a free citizen, has 
become void by reason of Art. 13 (1), read with Art. 19, 
of the Constitution of India, which came into force on 
26th January 1950. [Paras 4 & 12J 

(c) Constitution of India, Art. 19 (5) — Reason- 
ableness of restriction—Power of Court to decide. 

(Per Meredith C. J ., Shearer J. Contra.) — When 
the Constitution eays that the restriotiOES must be 
reasonable, obviously it is for the Court to decide 
whether restrictive provisions are reasonable or not. 
The argument that the legislature itself is the sole 
judge of reasonableness and that if it makes a provi¬ 
sion the Courts must accept it as reasonable, if accept¬ 
ed, renders the tfrord ‘reasonable’ in cl. (5) completely 
nugatory. [Para 7] 

Shearer J. *— The criterion to bs adopted by Courts 
to decide the validity of a legislation is whether the 
restrictions are reasonably necessary in the interests of 
the general publio or in other words. “Is the extent 
to which the rights of individuals are, or are liable to 
b8, interfered with no more than iB reasonably neoes- 
sary for the protection of the public?” If that is the 
criterion to be adopted, then it is immaterial that 
there may be ancillary provisions in the statute which 
may lead to hardship in individual cases. Whether 
suoh provisions are reasonable or not is a matter for 
the legislature to determine, and the judiciary cannot 
now sit in review over what the legislature has done. 

[Para 15] 

(d) Constitution of India, Art. 19 (5) — Reason¬ 
able restrictions—Tests of reasonableness — Sub¬ 
jective and objective tests explained. 

The Courts do not apply auy subjective test. There 
can be an objective test of reasonableness, and that is 
what the Courts apply. They do not ask themselves, 
whether they as individuals, feel satisfied that the res¬ 
trictions are reasonable. But, would that fictitious 
individual, “the reasonable man,” that is to say, the 
normal average man, regard them as reasonable. That 
is a well-recognised legal means of examining the ques¬ 
tion of reasonableness, and it is essentially an objective 
test : A. I. R. (33) 1946 P. C. 123, Eel. on. [Para 7] 

(e) Constitution of India, Art. 19 (5) — Reason¬ 
able restrictions—Reasonableness—Onus of proof. 

Per Meredith C. J.— Where there has been a prima 
facie infringement of a fundamental right, and pfiwia 
facie no State law can infringe that right, the burden 
is on the State to bring that law within the exception 

contained in Art. 19, cl. (5) which alone can save it. 

[Para 8J 

(f) Public Safety — Bihar Maintenance of Public 
Order Act (III [3] of 1950), S. 2 (1) (b) - Constitu¬ 
tion of India. Art. 19 (5)-Reasonable restrictions 
Courts excluded from applying objective test o. 
reasonableness—S. 2 (1) (b) is not reasonable. 
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A law to satisfy the criterion imposed by Art. 19 (5) 
mast be ?o framed as to leave it open to the Courts to 
apply the objective test of reasonableness to it3 opera¬ 
tion. [Para 9] 

The power of restriction contained in S. 2 (1) (b) of 
the Bihar Act III [3] of 1950, is based, not on any 
reasonable grounds, but upon the satisfaction of some 
individual and the provision is in such terms that it 
is not open to the Court to examine the reasonableness 
or otherwise of orders passed. There can be no pre¬ 
sumption that an excoutivo official will always act 
reasonably. There may be a presumption that he will 
act bona fide; but that is a different thing. The test 
is not what is aotually done under the law, but what 
the law enablea to be done. If the law enables orders 
to be passed which are unreasonable, and yet are con¬ 
sistent with its terms, tbeD that oannot be called a law 
operating to impose only reasonable restriction?. 

[Para 9] 

(g) Constitution of India, Art. 226 — Power of 
High Court — Necessary directions, though not 
conforming to any of the writs, can be given. 

Article 226 gives High Court full authority to issue 
necessary directions for the enforcement of any of the 
rights ODnferred by Part 3 and it doe3 not matter even 
if tho direction does not conform exactly to one of the 
writs specifically mentioned in tho Artiole. Where, 
therefore, High Court declares a particular provision of 
law by a State invalid under Art. 19 (5) of the Consti¬ 
tution, it can issue a direction upon the State Govern¬ 
ment prohibiting it and its officers from taking any 
action for the enforcement of any order under that 
law. [p ara n] 

(h) Interpretation of Statutes — Reasonableness 
oi statute -Powers of Court, to decide. 

Per Shearer J —The ordinary rule i3 that, while it 
is for the judiciary to decide whether the Legislature 
has exceeded the limits of its Legislative jurisdiction, 
it Is not open to tho judiciary to pronounce on tho 
reasonableness or otherwise of anything which has been 
done by the Legislature within such limits : 1899 A.C. 
S30, Rif. [Para 15] 

Annotation : (’44-Oom.) Civil P.C., Pre. N. 7. 

(i) Interpretation of Statutes _ Constitution — 

Narrow and technical construction ought to be 
avoided, if possible. [Para 16] 

Awadhesh Nandan Sahay and S. I. Nandkeolyar 

— for Petitioner. 

The Advocate-General— for the State. 


Meredith G. J. — This is an application on 
behalf of one Brajnandan Sharma under Art. 226 
of the Constitution of India for a writ preventing 
the Government from enforcing an order under 
cl. (b) of sub-s. (i) of S. 2, Bihar Maintenance 
of Public Order Act, 1949 (Bihar Act hi [3] of 
1950) restricting the petitioner’s movements by 
forbidding him from going to any place in the 
districts of Singhbhum and Manbhuui. The 
order is in the following terms: 

“ Government cf Bihar 
Political Department 
Special Branch 

Patna, 6th January 1049. 

ORDERS. 


No. 


3 


62 (4)/48 


C. E. \\hfreas the Governor of Bihar 


is satisfied with respect to the person known aa Shree 
Brajnandan Sharma, eon of Bhree Ayodhya Prasad 
Sh&rma of village Dabaul P. 3. Hilsa, district Patna at 
present Jamadova P. S. Jorapokhary, Dhanbad, that 


with a view to preventing him from aoting in a manner 
prejudicial to the public eafety and the maintenance of 
the public order it i3 necessary to make the following 
order : 

Now, therefore, in exorcise of the powers conferred 
by cl. (b) of sub s. (1) of 3. 2, Bihar Maintenance of 
Publio Order Act, 1949 (Bihar Act (III [3] of 1950) the 
Governor of Bihar is pleased to direct that the said 
Shree Brajnandan Sharma shall not with effect from 
the date of service on him of this order bo In any place 
in the district of Singhbhum and Manbhum. 

By order of the Governor of Bihar, 

Sd. B. K. Dutta, 

Under-Secretary to Government.’’ 

[2] This order is dated Gth January 1949, but 
that i3 obviously a clerical error for 6th January 
1950, when in fact the order was passed. It was, 
thug, passed before the New Constitution came 
into force on 26th January, and Mr. Awadhesh 
Nandan Sahay, who represents the petitioner, 
concedes that he could not successfully challenge 
the order before 26th January. His contention 
however, that on the Constitution coming 
into lorce, the restrictive provisions in Act ill 
I3j of 1950 and also the order passed thereunder 
became void under Art. 13 (i) of the Constitution 
read with Arts. 19 (l) (d) and 19(5). Article 13 (l) 
says : 

"13 (1). All laws in force in tho territory of India 
immediately before the commencement of this Consti¬ 
tution, in go far a3 they aro Inconsistent with tho pro¬ 
visions of this Part, shall, to the extent of such 
inconsistency, bo void.” 

Article 19 (l) provides : 

u 19 (1). All citizens shall have tho light_ 

• • • • • 

(d) to move freely throughout the territory of India.” 

Article 19 (5) is in these terms : 

“19(5). Nothing in sub-ds. (d), (e) and (f) of the 
said clause shall affect the operation of any existing 
law in so far as it imposes, or prevent the State from 
making any law imposing, reasonable restrictions on 
the exercise of any of tho rights conferred by the said 
sub clauses either in the interests of the general public 

or for the protection of tho interests of any scheduled 
tribe.” 

It is contended that the provision for restricting 
an individual’s movements contained in a, 2 
(l) (b) of the Act is not reasonable because it 
provides for orders not on reasonable grounds, 
but on the satisfaction of tho State Government 
which may bo reasonable or unreasonable. But 
that, in any event, is a subjective matter in 
regard to which, upon tho terms of the Act, the 
Courts cannot apply an objective test of reason, 
ableneas. Moreover, the Act does not even make 
it obligatory on any particular individual to 
satisfy himself, and merely involves the satis- 
faction of some unknown individual official, 
purporting to represent the Government. Tho 
order purports to express tha satisfaction of the 
Governor, but admittedly the Governor person¬ 
ally has nothing to do with it. It is the order of 
the Government in his name. (We are informed 
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by the learned Advocate.General that in fact in 
such cases the satisfaction is that of the Chief 
Minister, who himself considers and approves 
the order). Next, the Act does not provide any 
opportunity to the petitioner to vindicate him. 
self, or challenge the order, or even to learn 
the reasons for the order. It provides no remedy 
for an unreasonable order, and does not even 
provide for the service upon him of the grounds 
for the order as in the case of detenus. The 
order itself does not set out the grounds on 
which it was made and gives the petitioner no 
opportunity to challenge it in the Courts. The 
petitioner asked for the grounds on 19th January, 
but received no reply. The present application 
was made on 9th February and a rule was issued 
on the 14th. On the 10th February, directly after 
this application was filed, the petitioner received 
a letter stating that the grounds for the order 
were "Repeated incitement to violence. ,, No 
particulars were given, but merely this vagae 
and general s-atement. 

[3] Secondly, Mr. Sahay contends that what- 
ever may be said about the Act, there were, in 
any case, no reasonable grounds for this order. 
The petitioner had not done anything to merit 
it. It was passed mala fide because the peti¬ 
tioner was the General Secretary of the Tatas 
Collieries Labour Association, which was regis¬ 
tered as a Trade Union as far baob as 1930 and 
duly recognised by the employers, the Tata Iron 
and Steel Company Limited, and the Govern¬ 
ment was trying to support a rival Trade 
Union under the auspices of the Indian National 
Trade Union Congress (I. N. T. U. 0.). 

[ 4 ] In my opinion, we are alone concerned 
with the validity of the restrictive provisions 
contained in the Act. We are in no way con¬ 
cerned with the merits of the particular order 
and cannot enter into them. The wording of the 
Act does not entitle the Courts to consider the 
order on its merits; nor do the provisions of 
Art. 19 (5). The wording of Art. 19 (5) makes it 
quite clear that the words “reasonable restric¬ 
tions” refer to the law itself, and not to orders 
passed under the law. The clause speaks of any 
existing law in so far as it imposes reasonable 
restrictions, and the making of a law imposing 
reasonable restrictions. If the law is valid, there 
appears to be nothing anywhere in the Oonstitu 
tion, or in the particular Act itself, enabling 
the Courts to consider the merits of the order. 
jThe Courts, of course, on general principles, can 
always upset an order on the ground of mala 
fides But when the Court is prevented from 
going into the merits, it is for all practical 
purposes impossible to consider whether the 
order is in fact bona fide or mala fide . On the 
other hand, if the restrictive provisions in the 


Act are void, quite obviously the order made) 
thereunder is void, eo that, in short, the sole 
question is the validity of 8. 2 (l) (b) of the Act.I 

[5] It is apparent on the face of it that the 
provision does represent an interference with 
the fundamental right guaranteed by art. 19 (l) 
(d). A citizen (and it is not contended that the 
petitioner is not a citizen) is entitled to move 
freely throughout the territory of India. But 
under the provision in the Act, the Government 
can, and has, made an order preventing him 
from going into two districts. The freedom of 
movement is restricted to that extent. There¬ 
fore, there is no escape from the position that 
under Art. 13 (l) this provision became void on 
26th January unless it is saved by Art. 19, cl. (fi). 
During the existence of a state of emergency it 
might be saved under Art. 858 But there has 
been no proclamation of an emergency, and 
Art. 358 has no application to the present case. 

[6l This application, therefore, in my judg¬ 
ment, turns entirely upon the narrow point of 
the interpretation of the relevant Act and of 
Art. 19 (5) of the Constitution. If we hold that 
the restrictive provision in the Act is not the 
imposing of reasonable restrictions on the exer* 
oise of the fundamental right in question, then 
the provision must go. 

[7] The learned Advocate General has argued 
that it is not open to the Courts to consider the 
reasonableness or otherwise of the provision. 
The Legislature itself is the sole Judge of reason¬ 
ableness, and if the Legislature makes a provi¬ 
sion, the Courts must accept it as reasonable. 

I find it difficult to follow that argument. If 
this is correct, the word ‘reasonable’ in cl. (5) is 
rendered completely nugatory. The Constitution 
says the restrictions must be reasonable. Obvi¬ 
ously. it is for the Courts to decide whether 
restrictive provisions are reasonable or not. But 
then, says the Advocate-General, this amounts 
to substituting one subjective test for another, 
namely, the satisfaction of the Court hearing 
the case for the satisfaction of the executive 
official who makes the order. That argument, 
in my opinion, is also incorrect. The Courts do 
not apply any subjective test. It is well settled 
that there can be an objective test of reasonable 
ness, and that is what the Courts apply.. They 
do nob aBk them3elves, do we, as individuals, 
feel satisfied that the restrictions are reasonable? 
But, would that fictitious individual, “tbe-reason- 
able man,” that is to say, the normal average 
man, regard them as reasonable? That is a well 
recognised legal means of examining the question 
of reasonableness, and it is essentially an objeo 
tive test. If we hold that no normally consti¬ 
tuted person of average intelligence could 
possibly regard the provision as reasonable, then 
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our decision would be thafc it is an unreason- 
able provision, but not otherwise. For an autho¬ 
rity for this proposition it is sufficient to cite 
one Privy Council decision, Emperor v. Vimla- 
bai Deshpande , 73 I. a. 144 : (a. I. R. (33) 1946 
P. 0. 123 : 47 Cr. L. J. 831). In that case the 
Privy Council were considering R. 129, sub r. (l), 
Defence of India Rules, 1939, under which 

“any police officer*. .... may arrest without warrant 
any person whom he reasonably suspects of having 
acted ..... in a manner prejudicial to the publio 
safety or to the efficient prosecution of the war.” 

Where a police officer made an arrest under 
this provision the Privy Council held that the 
burden was on him to prove to the satisfaction 
of the Court before whom the arrest was chal¬ 
lenged that he had reasonable grounds of 
suspicion. If he failed to discharge that burden, 
an order made by the Provincial Government 
under sub.r. (4) of R. 129 for the temporary 
custody of the detenu was invalid. 

[8] In exactly the same way the State Govern¬ 
ment having acted under Act HI [3] of 1950 to 
interfere with the petitioner’s fundamental 
rights, the burden is on the Government to 
establish that the provision is valid, that is to 
say, that it is reasonable, for, under the Con 
Btitution. the only restrictions that cau be placed 
upon this particular fundamental right must be 
of reasonable character. There has been a pmma 
facie infringement of that right, and prima 
facie no law can infringe that right. Therefore, 
the burden is, in my opinion, on the State to 
bring that law within the exception contained in 
Art. 19. cl. (5) which alone can save it. 

[9] Turning now to the question of fact 
whether the impugned provision imposes only 
reasonable restrictions, the answer must, I think, 
be in the negative, for the power of restriction 
contained in the provision is based, not on any 
reasonable grounds, but upon the satisfaction 
of some individual who. so far as the wording 
of the Act i3 concerned, is completely amorphous; 
and the provision is in such terms that it is not 
open to the Court to examine the reasonableness 
or otherwise of orders passed. Upon the terms 
of the Act, all the Court can inquire into is the 
existence of the satisfaction. Quite clearly, such 
a provision might conceivably be used merely 
to exclude political opponents, or, as is sug¬ 
gested in the present case, (I do not mean to 
say I accept the suggestion. I am not consider- 
ing it) to favour one of two rival Trade Unions 
and suppress the other. A law which enables 
such things to be done is not, in my judgment, 
a reasonable law. Ihere can be no presumption 
that an executive official will always act reason, 
ably. There may be presumption that ho will 
laefc bona fide ; but that is a different thing. The 


test is, in my opinion, not what is actually done 1 
under the law, but what the law enables to be! 
done. If the law enables orders to be passed 
which are unreasonable, and yet are consistent 
with its terms, then that cannot be called a law 
operating to impose only reasonable restrictions. 
I use the word ‘only” advisedly because it 
appears to me that if the law enables unreason¬ 
able action in any case, then it cannot be saved 
by Art. 19 (5). In my opinion, a law to satisfy 
the criterion imposed by Art. 19 (5) must be so 
framed as to leave it open to the Courts to apply 
the objective test of reasonableness to its opera¬ 
tion. This law is not so framed. 

[10] A matter which was raised wa 3 the effect 
of R. 23, Adaptation of Laws Order, 1950. That 
rule runs as follows : 

“Any Court, Tribunal or authority required or em¬ 
powered to enforce any law in force in the territory of 
India immediately before the appointed day shall 
notwithstanding that this order makes no provision or 
insufficient provision for the adaptation of the law for 
the purpose of bringing it into accord with the provi¬ 
sions of the Constitution, construe the law with all 
such adaptations as are necessary for the said purpose: 

Provided that if any question arises regarding the 
adaptations with which such law should be construed 
for the said purpose, the question shall be referred to 
the Central Government if the law relates to a matter 
enumerated in Lis'w I cr List III In Sell. 7 to the Con¬ 
stitution, and to the State Government concerned in 
any other case, and the decision of that Government on 
any such reference shall be final.’’ 

Cl i] Bihar Act ill [3] of 1950 has not been 
specifically adapted in the President’s Order, but 
it might be argued that the Courts must adapt 
it under this R, 28 so as to insert the word 
‘‘reasonably” in the objective sense before the 
word "satisfied It will suffice to deal with this 
very briefly because the learned Advocate- 
General does not rely upon any such argument 
or on this provision. It is enough to say that I 
agree entirely with the observations on this point 
made by the Calcutta Full Bench in Criminal 
Misc. Case No. 51 of i960, D/- 27 2 1950 Sunil 
Kumar v. Chief Secy., Govt, of West Bengal t 

54 C. W. N. 394: (A.I.R. (37) 1950 Cal. 274 (S.B.)). 
This rule purports to delegate legislative power 
to the Courts. But the maxim delegata potestas 
non potest deiegari clearly applies, and if the 
President can legislate under Art. 372 in this 
regard, he cannot delegate his authority to the 
Courts. Moreover, I ihink the less said the better 
about a provision which directs that the final 
arbiter between two parties concerned in a case 
before the Courts shall be one of those parties, 
namely, the State Government. We must take 
the Act as we find it. And if the Act is in such 
terms that it prevents the Courts from apply¬ 
ing the objective test of reasonableness, then the 
Act ia not one imposing reasonable restrictions 








326 Patna Bbajnandan Sharma v. State of Bihar (FB) (Shearer J .) A. I. B 


[ 12 ] I hold accordingly that S. 2 (l) (b) of the 
Act became void on 2Gth January and it neces¬ 
sarily follows that the order made under that 
•provision became void. I would accordingly 
give the petitioner a declaration to that effect. 
It has been suggested that the petitioner cannot 
be afforded any further relief, nor does he require 
it unless and until the Government take some 
action against him for disobedience of the order. 
But I fail to understand why, in circumstance 
like this, the petitioner should be put to the 
harassment of possible arrest for disobeying the 
order and having to approach the Courts once 
more. I think Art. 226, when it says that the 
High Court shall have power to issue to any 
person or authority, including in appropriate 
cases any Government, directions, orders or writs, 
including writs in the nature of habeas corpus , 
mandamus , prohibition, quo warranto and 
certiorari , or any of them, for the enforcement 
of any of the rights conferred by part Hi and 
for any other purpose, means more than this 
and gives us full authority, and indeed, a duty to 
issue necessary directions. If the direction dees not 
conform exactly to one of the writs specifically 
mentioned that does not matter. We are given 
the widest powers of issuing directions, orders 
or writs, and in the present case, besides making 
a declaration that the order is void, I would 
issue a direction upon the State Government 
prohibiting it and any of its officers from taking 
any action for the enforcement of the order in 
question. 

[ 12 a] The petitioner, in my opinion, is entitled 
to his costs against the State, which I would 
assess at five gold mohurs. 

[13] Shearer J. —The fundamental rights in 
the exercise of which the petitioner has been 
restricted are the rights given to all citizens by 
cl. (d) of Art. 19 ( 1 ), namely, the right “to move 
freely throughout the territory of India,” and 
the right given by cl. (e), namely, the right “to 

reside.in any part of the territory of 

India.” It is patent that, from time to time, 
the Legislature may find it necessary to restrain 
individuals or classes of individuals in the enjoy, 
ment of their fundamental rights. A convicted 
criminal, for instance, who has been ordered to 
report his movements to the police cannot be 
allowed to move freely throughout the territory 
of India. The Constituent Assembly recognized 
fchi3, and in enacting els. (2) to (6) of Art. 19 
endeavoured to define the limits subject to which 
the Legislature might impose statutory restric¬ 
tions on the exercise by citizens of their funda¬ 
mental rights. The question that arises here is 
whether or not the Bihar Legislature ha3 exceed¬ 
ed the limits imposed on it by the Constitution. 
In deciding this question it must be assumed 


that in certain areas in this province conditions 
exist or are likely to exist in which the public 
safety may be endangered and the maintenance 
of publio order may become a matter of diffi¬ 
culty. It must also be assumed that, in exer¬ 
cising the powers conferred on it by this Act, 
the Provincial Government or other authority 
to whom the powers are entrusted will exercise 
them in good faith. Clause (b) of s. 2 (l) of the 
Act empowers the Provincial Government to 
exclude, either absolutely or subject to certain 
conditions, an individual from “any area or 
place.” The area or place in question must, it is 
clear, be an area or place in which, if the person 
against whom the order is made is permitted to 
enter it subject to no conditions, the public 
safety and the maintenance of public order is 
likely to be endangered. An order excluding a 
person from any such area or place is an order 
which is to remain in operation for six months, 
although it may be renewed for a further 
period. Certain places or classes of place may, 
under the Act, b9 declared protected places and 
the public in general are not permitted to enter 
such places without authority. These, in brief, 
are the restrictions imposed by the Act on the 
exercise of the fundamental right of freedom 
of movement. The Act, it may be added, is a 
temporary Act to meet conditions arising during 
a period of transition and is to remain in force 
for two years. The words “reasonable restric¬ 
tions ... in the interests of the^ general publio” 
mean, in my opinion, restrictions which are 
reasonably necessary for the protection of the 
public. It seems to me impossible to say that in 
no circumstanoes can it be necessary to exclude 
particular individuals from areas or places in 
which the public safety and the maintenance of 
public order has been or is likely to be endan¬ 
gered. Also, it seems to me impossible to say 
that the extent to which the fundamental rights 
of such an individual have been interfered with 
is an unreasonable extent. He is entitled to 
move freely throughout the whole of the rest of 
the territory of India and is merely excluded 
from moving freely or residing in a particular 
looal area or place, so that the restrictions im¬ 
posed on him are the minimum restrictions 
necessary in the interests of the general public. 

[14] Mr. Awadhesh Nandan Sahai, for the 
petitioner, ha3 not contended that it may not be 
necessary in certain circumstances to impose 
restrictions of this kind on the exercise by indi¬ 
viduals of their fundamsntal rights to move 
freely and to reside in any part of the territory 
of India. The learned advocate for th9 peti¬ 
tioner has directed his attack on the Bihar 
Maintenance of Public Order Act to other fea¬ 
tures in it. It is pointed out that it is left to 
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the Provincial Government to impose the res¬ 
trictions and that, in practice, under the rules of 
business, orders may be passed by a compara¬ 
tively subordinate official. Ord9r3 of this kind 
must, however, in the nature of things, often be 
passed without delay and must be passed by or 
on the advice of officials who are in the best 
position to judge of the seriousness of the situa¬ 
tion which has arisen or i3 likely to arise. The 
Constituent Assembly conferred on the executive 
a power of a much more extensive kind, namely, 
a power to deprive a citizen temporarily of his 
liberty. When this was pointed out to Mr. 
Awadhesk Nandan Sahai, the learned advocate 
for the petitioner said that a person against 
whom an order of preventive detention wa3 
made, was entitled to be informed of the grounds 
on which it had been made and to make a re- 
presentation against it, whereas a person, such 
as his client, against whom an order of extern- 
ment had been made, was not entitled either to 
know the grounds on which it had been mad9 
or to make any representation against it. This, 
Mr. Sahai vehemently contended, is in the 
highest degree unreasonable. In other words, 
the validity of the Bihar Maintenance of Public 
Order Act, i960, is challenged, not on the ground 
that the restrictions which it imposes are not 
reasonable restrictions, nor on the ground that 
these restrictions have not been imposed in the 
interest of the general public, but on the ground 
that the law is an unreasonable law. 

[15] The word ‘'reasonable” which now 
appears in els. (3) to (5) of Art. 19 of the Con¬ 
stitution is not to be found in the Draft Consti¬ 
tution. Under the Draft Constitution, it was loft 
to the legislature, and to the legislature alone, 
to decide whether any restrictions which the 
Ministry of the day sought to impose wore rea- 
3onable restrictions and as such ought to be im¬ 
posed. I am inclined myself to think that the 
introduction at the last moment of the word 
"reasonable” was, perhaps, unfortunate The 
result of inserting it clearly is that the judiciary 
is now empowered to review certain decisions 
of the legislature, decisions taken quite possibly, 
after a very full deliberation and with a know¬ 
ledge of local conditions which the judiciary 
doo3 not and cannot possess. There must bo 
numerous statutes and statutory orders which in 
one way or another impose restrictions on the 
exercise of fundamental rights and I hesitate to 
subscribe to the proposition that it is now open 
to the judiciary to examine these statutes and 
statutory orders in detail and pronounce any of 
them to be void on the ground that they do not 
contain provisions which, in the opinion of the 
judiciary, they ought to have contained. That, in 
the ultimate analysis, i3 what we are really 


invited to do here. What is the criterion to be 
adopted by the Courts in deciding whether legis¬ 
lation of this kind is or is not valid legislation ? 
What is the question to which the Courts are 
bound to address themselves? The answer given 
by the Constitution is that the question is this: 
“Are the restrictions which have been or can be 
imposed reasonable restrictions in the interests 
of the general public? "That, it seem3 to me, is 
equivalent to saying : “Are the restrictions rea¬ 
sonably necessary in the interests of the generali 
publio ?” or, to depart still further from the! 
language used in the Constitution: 

“la the extent to which tho rlghtg of individuals are, 
or are liable to be, interfered with no more than is 
reasonably necessary for the protection of the public ?” 

If that i3 the criterion to be adopted, then it is,r 
I think, immaterial that there may be ancillary 
provisions in the statute which may lead to 
hardship in individual cases. Whether such 
provisions were reasonable or not wa3 a matter 
for the legislature to determine, and the judi¬ 
ciary cannot now sit in review over what the 
legislature has done. My loarned brothers, as I* 
understand their judgments, are of opinion that 
the question to which the Courts should address 
themselves is this: “Are the restrictions reason¬ 
able restrictions ?’* and that restrictions which, 
imposed by one authority and in one manner 
are reasonable restrictions may not be reason¬ 
able restrictions if imposed by another authority 
and in another manner. For more than one 
reason, however, I am of opinion that the 
criterion to be adopted is the former and nob the 
latter criterion. In the first place, if the latter 
criterion is the correct one, then it is necessary 
to divorce the words “reasonable restrictions” 
from the words "in the interests of the general 
public,” but these two sets of words must, in my 
opinion, be read together. Secondly, the ordi¬ 
nary rule i3 that, while it is for the judiciary 
to decide whether the legislature has exceeded 
the limits of its legislative jurisdiction, it is not 
open to the judiciary to pronounce on the rea 
sonableness or otherwise of anything which has 
been done by the legislature within such limits 
(Union Colliery Co. of British Columbia , Ltd. 

v. Bryden , 1899 A. 0 . 580 at p. 585 : (G8 L. J. 

P. C. 118 ). The framers of the Constitution have, 
by inserting the word “reasonable”, permitted 
the judiciary to encroach on the sphere of the 
legislature, but it ought, I think, to be assumed 
that their intention was that the encroachment 
should be confined within the narrowest pos¬ 
sible dimensions. In other words, the Courts 
ought not to pronounce on the reasonableness 
of something that has been done by the legis¬ 
lature, still less render what has been done void 
and of no effect, unless it is quite clear that it 
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Tvas intended that they should have power to do 

this under the Constitution. Thirdly—and this is 

a circumstance which weighs a great deal with 
me—when the validity of a law which has been 
duly passed after full discussion by both Cham¬ 
bers of the legislature and has received the 
assent of the President is challenged, the onus is, 
and is very heavily, on the person who chal¬ 
lenges it to show that it is an unconstitutional 
law. In this connection I may refer to two 
American decisions. Strong J., in the Legal 
Tender Cases t 12 wall at p. 631, said : 

“It is incumbent, therefore, upon those who affirm 
the unconstitutionality of an Aot of Congress to show 
clearly that it is in violation of the provisions of the 
Constitution. It is not sufficient for them that they 
succeed in raising a doubt,” 

and Marshall 0. J., 'in Fletcher v. Peck t 

6 Cranch 87, said : 

“It is not on slight implication and vain conjecture 
that the legislature is to be pronounced to have trans¬ 
cended its powers, and its aots to be considered void. 
The opposition between the constitution and the law 
should be such that the Judge feels a clear and strong 
conviotion of their incompatability with eaoh other.” 

While, by the application of these fundamental 
principles I am driven to the conclusion that it 
was intended that the judiciary should be en- 
titled to say that the extent to which restrictions 
can be imposed is or is not reasonable, I am 
not driven to the conclusion that it was intend¬ 
ed that it should also be entitled to say that 
the manner in which the restrictions are to be 
imposed in individual cases is or is not a 
reasonable manner. 

[I6J I have had the advantage of reading 
the judgment which has just keen delivered by 
my Lord the Chief Justice and the judgment 
which is about to be delivered by my brother 
Das, and as the view which both of them take 
is diametrically opposed to my own, I have 
studied them with the care and attention which 
they deserve. My Lord the Chief Justice in sum- 
ming up his conclusions observes : 

“A law whioh enables such thiDgs to be doDe is not, 

In my judgment, a reasonable law.” 

With the greatest respect I submit that it is not 
open to any Court to pronounce a law to bo 
an unconstitutional law on such a ground. My 
brother Das at the commencement of his judg¬ 
ment observes : 

“Where a Court has to decide whether a particular 
provision cf law dees or does not operate to impose 
reasonable restrictions on the right of free movement, 
the test must necessarily be wbat has been described, 
perhaps not very happily, as the objective test.” 

Reverting to the point again at a later stage in 
his jugdment Das J., observes : 

“I would give to the word ‘reasonable’ occurring in 
Cl. (5) of Art. 19 the full significance of it 3 aocepted 
connotations.” 

The word “reasonable” may have been used in 
the 6ense in which Das J., now construes it in 
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certain enactments in England, but where so 
used it has invariably qualified some suob 
word as “cause” or ‘‘belief” or “suspicion.” I 
cannot agree that where it qualifies such a word 
as restrictions this is or indeed can be one of 
its “accepted connotations.” Certainly it is not 
to be found anywhere in the two columns devot¬ 
ed to the word “reasonable” in the Oxford Dio- 
tionary. The argument which has commended 
itself to my brother Das and which is, substan¬ 
tially the argument which has also commended 
itself to my Lord the Chief Justice, appears to 
me to be founded on the single word “reason¬ 
able” and further on the assumption that that 
word was used by the Constituent Assembly not 
in its ordinary dictionary meaning but in a highly 
esoteric sense. In Liver sidgew Sir J ohn Ander¬ 
son^ 1942 A. 0. 206 at p. 268 : (1941-3 ALL E. R. 
338) an argument based on the word “reasonable” 
was addressed to the House of Lords, and in 
repelling it Lord wright observed : 

“I cannot accept that contention, which seems to me 
to subordinate the whole substance of the enactment 
to a single word which itself is ambiguous and incon¬ 
clusive.” 

If ever there was a case in whioh it was not 
permissible, and was in the highest degree 
dangerous, to depart from the accepted canons 
of construction it is this case. We are here to 
construe the constitution, and narrow and tech, 
nical constructions ought, if possible, to be 
avoided. Pomeroy in his Constitutional law, 
para ]8, quoted in Quick and Garran on the 
Constitution of the Australian Commonwealth, 
p. 794, says this : 

“In the practical application of legal principles in 
the common affairs of life, the written agreement, the 
deed, the testament, the statute, are construed by the 
aid of the same rules, simply because they are written. 
The written constitution, merely because it is written, 
can form no exception. The moBt that can be said is, 
that, as greater interests are involved which affect the 
state rather than the individual, all narrow and 
technical construction should, as far as possible, be 
avoided; the nature of the writing as an organic law 
should be allowed Its full effect.” 

And the result in this case of putting wbat ap¬ 
pears to me to be a highly unnatural and arti¬ 
ficial meaning on the word “reasonable” is that 
a law duly enacted by the legislature of Bihar 
is pronounced to be void and the executive is 
deprived of a weapon, which if used in the 
manner in which it is intended to be used may 
be of great benefit to the community and pro¬ 
ductive of comparatively little harm to indi¬ 
viduals. 

[17J My difficulties in the way of accepting 
the view taken by my learned brothers by no 
means end here. We were told by the learned 
Advocate General that this order was made by 
and with the approval of the Hon’ble the Chief 
Minister. It is beyond the power of the Hon ble 
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the Chief Minister to establish by evidence in a 
Court of law what the state of his mind was 
when he made the order. It is equally beyond 
the power of the petitioner to disprove what 
according to the Hon’ble the Chief Minister, 
the state of his mind then was. But is it beyond 
the power of the Hon’ble the Chief Minister to 
Batisfy a Court by legal evidence that the res¬ 
triction imposed on the petitioner i3 a reason¬ 
able restriction ? I will give a more striking 
illustration. The employees of a power-house 
or a water works go on strike. Tempers rise. 
Threats of sabotage are uttered. Sticks of dyna¬ 
mite disappear from a neighbouring colliery. 
The Hon’ble the Chief Minister makes an order 
under this Act declaring the power house or 
water-works and surrounding area a “protected 
place”. A constable stops a oitizen from exer¬ 
cising his fundamental right to move freely 
along a road within the area oordoned off. In 
the view taken by my learned brothers, the order 
of the Hon'ble the Chief Minister affords no 
protection to the constable. The constable, if 
called to answer in a Court of law must show 
that he had reason to suspect that the man had 
a stick of dynamite in his pocket Yet, if what 
had to be demonstrated in a Court of law, was 
not the state of the constable’s mind but the 
propriety of the order, any jury would very 
probably intimate at an early stage of tho pro¬ 
ceedings that it did not wish to hear further evi¬ 
dence and would return a verdict in favour of 
the Hon’ble the Chief Minister without leaving 
the jury-box. 

[18] England - has a longer legal history than 
any other country in tho world. When England 
was covered with forests and men moved slowly 
on horse-back or in stage-coach, the only safe¬ 
guard which a man had in the enjoyment of 
personal liberty was the common law and the 
verdict of a jury. That was w r hy the Barons 
at Runnymede in 1216 stipulated that no free- 
man should be arrested or imprisoned “nisi vel 
per legem terrae vel per judicium parium 
But the right to personal liberty and the right 
to move freely from one place to another are 
rights of a somewhat different character and are 
in fact dealt with in separate and distinct arti¬ 
cles of the Constitution. The Barons who ex¬ 
torted the Great Charter from King John were 
as much Frenchmen as they were Englishmen 
and they demanded and obtained the right to 
move from their estates in England to their 
estates in Normandy whenever they chose. But, 
when the Great Charter was renewed in the 
reign of King Henry III, this right was not 
conceded. For centuries thereafter the Crown 
continued to issue the writ ne exeat regno and 
eventually statute law prohibited any English. 


man from leaving the realm except under a 
license which it was in the discretion of tho 
Crown to grant or to withhold. {Vide Blackstone, 
vol. I, p. 265). Even today an Englishman re¬ 
fused a passport does not and cannot turn to 
the Courts. His grievance, it is perfectly well 
understood, is one to be ventilated elsewhere—on 
the floor of the House of Commons or the public 
platform or in the press. In 1944 and J945, when 
the invasion of the continent by British and 
American troops was impending, large numbers 
of Englishmen were compelled by executive 
order to leave, or were prevented from entering, 
certain areas on the south coast. These orders 
could not be, and so far as I am aware, were 
never sought to be, challenged in the Courts. It 
is true that the orders were made in exercise of 
powers conferred by emergency legislation. But 
the Bihar Maintenance of Public Order Aot, 1950, 
is a piece of emergency legislation. The emer. 
gency may be less grave and less apparent than 
•was the emergency in England in 1944-1945, but 
as I said at the outset, it is not for U3 to ques- 
tion the existence of it and it would be rash to 
do so when 4 yesterday, in a neighbouring pro¬ 
vince, something very much in the nature of 
martial law w r as proclaimed. It is the duty and 
privilege of the Courts to protect citizens in the 
exercise of their fundamental rights and when 
a citizen complains that some fundamental right 
of hi3 has been invaded the Courts may—and 
indeed, if a prima facie case is made out, must 
— call on the person or authority responsible to 
justify w 7 hat he has done under the law 7 of tho 
land. But when that person or authority can 
point to a duly enaoted law which, on the face 
of it, affords him complete justification and it 
is contended that the apparent justification is no 
real justification as tho law is not a law at all, 
the position materially alters. The onus is no 
longer on the defendant. It i3 and is very heavily 
on the plaintiff. It can make no difference that 
the question at issue is not whether the Legis¬ 
lature of tho State has trespassed into a field of 
legislative activity reserved for the centre but 
•whether it has trespassed into a field in w T hich 
neither it nor Parliament itself has any legis¬ 
lative jurisdiction at all. The canons of inter¬ 
pretation which must be applied are tho same. 
The Constituent Assembly met in the middle of 
the twentieth century and the citizen of India 
as much as tho citizen of England, who has been 
refused a passport, has other protections besides 
the Courts. The framers of the Constitution, in 
express w’ords, themselves conferred on the exe¬ 
cutive power to deprive a man of hi3 personal 
liberty, and I cannot be persuaded that they 
intended that the power of a State Legislature 
to authorize the executive to place restrictions 
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on the exercise by individual citizens of funda¬ 
mental rights for less vital to them than their 
right to personal liberty should be so circum¬ 
scribed a power as my learned brothers would 
have ic to be. In my opinion the only ground 
on which an order of this kind can b 9 challenged 
here is that it was not made in good faith and 
as that has not been urged or successfullynirged. 
I would accordingly dismiss the application. 

[19] Das J.—I have reached the same conclu. 
sion as my Lord the Chief Justice that 8. 2 (l) (b), 
Bihar Maintenance of Public Order Act, 1949 
(Bihar Act ill [3] of 1950), in so far as it operates 
to restrict freedom of movement of a free citizen, 
became void by reason of Art. 13 (l), read with 
Art. 19 of the Constitution of India, which came 
into force on 26 th January 1950. In view of the 
constitutional importance of the question raised, 
I think that I should state, briefly, my reasons 
for reaching the same conclusion, avoiding at 
the same time a repetition of the reasons already 
state ! by my Lord the Chief Justice. 

[ 20 ] Section 2 (l) (b), Bihar Maintenance of 
Public Order Act, 1919, is in the following terms: 

(1) The Provincial Government, if satisfied with 
respect to any particular person that with a view to 
preventing him from acting in aiy manner prejudicial 
to the public safety and the maintenance of public 

order it is neees-ary eo to do, make an order— 

***** 

(b) directing that, except in so far as he may ba par- 
ir.itted by the provisions of the order, or by such au¬ 
thority or persons as may be specified therein, be shall 
not be in any such area or place in the Province of 
Bihar as may bo specified in the order 

Article 19 of the Constitution of India, so far as 
is relevant to this case, states : 

“19 (1) All citizens shall have the right — 

* * * * * 

(d) to move freely throughout the territory of India ; 

(e) to reside and settle in any part of the territory of 
India.” 

Article 13 (l) of the Constitution states : 

"13 (1), All laws in force in the territory of India 
immediately before the commencement of this Cons¬ 
titution, in so far as they are inconsistent with the 
provisions of this Part, shall to the extent of such in¬ 
consistency, tn void.” 

It is not in dispute that the Bihar Maintenance 
of Public Order Act, 1949, was a law in force in 
the territory of India immediately before the 
commencement of the Constitution, within the 
meaning of the definition of the expression ‘laws 
in force’ in cl. (3; of Art. 13 of the Constitution. 

If the provisions in 8. 2 (l) of the Bihar Act 
and the provisions in Art. 19 (l) (d) and (e) of 
the Constitution are juxtaposed, the inconsis. 
■tency between the two at once strikes the reader. 
Sub-cl. (d) of Art. 19 (l) of the Constitution 
guarantees to all citizens of India the right to 
move freely throughout the territory of India, 
and sub-cl. (e) gives the right to reside and settle 
in any part of India. Section 2 (l) (b) of the 


Bihar Act authorises the issue of an order im¬ 
posing restrictions on such free movement or on 
the right of residence in any area or place in the 
State of Bihar, on the satisfaction of the Provin- 
cial Government, that is, the State Govern¬ 
ment. This inconsistency at once attracts the 
operation of Art. 13 (l) of the Constitution, and 
the Bihar Act is rendered void to the extent of 
the inconsistency under the said article: there 
is, however, cl. (5) of Art. 19 of the Constitu¬ 
tion which, amongst other things, saves the 
operation of any existing law in so far as it im¬ 
poses reasonable restrictions on the exercise of 
the right conferred by sub-cl. (d) and sub cl. (e). 
Clause (6) of Art. 19 is in the following terms: 

“(5) Nothing in sub-cla. (d), (e) and (f) of the said 
olause shall affeot the operation of any existing law in 
bo far as it imposes, or prevent the State from making 
any law imposing, reasonable restrictions on the exer- 
oise of any of the rights conferred by the said sub¬ 
clauses either in the interests of the general public or 
for the protection of the interests of any Scheduled 
Tribe.” 

Therefore, the crucial question in this case is if 
the operation of S. 2 (l) (b) of the Bihar Act is 
saved by cl. ( 5 ) of Art. 19 of the Constitution. 

[21] I do not think that there is any doubt 
that it is for this Court to consider and decide 
whether the operation of 8. 2 (l) (b) of the Bihar 
Act is or is not saved by cl. (5) of Art. 19 of 
the Constitution. The rights guaranteed under 
Part Hi of the Constitution are justiciable rights, 
for the enforcement of which there are reme¬ 
dies including the remedy guaranteed by Art. 32. 
Article 226 of the Constitution also provides a 
remedy, and gives this Court power to issue direc¬ 
tions, orders or writ3 to any person or authority, 
including in appropriate cases any Government, 
for the enforcement of any of the rights con¬ 
ferred by part in. If, therefore, this Court is 
to decide whether the operation of 8. 2 (l) (b) of 
the Bihar Act is saved by cl. (5) of Art. 19 of the 
Constitution, it would follow, ex hypothesi, that 
this Court must also determine whether 8. 2 (l) 

(b) of the Bihar Act imposes or operates to im- 
p03G reasonable restrictions on the exercise of 
the right conferred by sub-ols. (d) and (e) of 
cl, (l) of Art. 19 of the Constitution. Where a 
Court has to decide whether a particular provi¬ 
sion of law does or does not operate to impose 
reasonable restrictions on the right of free move¬ 
ment or residence, the test must necessarily be 
what has been described, perhaps not very 
happily, a3 the objective test. Sinoe the decision of 
the House of Lords in the now famous ca3e of 
Liversidqe v. Sir John Anderson , 1942 A. 0. 
206: (1941-3 ALB E. R. 338) the distinction be- 
tween the objective and subjective test3 has 
frequently bsen the subject of judicial consi¬ 
deration in the Courts in India and England. 
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The words 'objective* and ‘subjective* have a 
philosophical flavour; bub put in ordinary langu. 
age—e. g., the language used by Lord Wright in 
Liversidge’s case, (19 12 a. o. 206 ; 1941-3 ALL. 
E. R. 333) the objective test merely means an 
“external standard to be applied by some one 
other than the authority impo3iog the restric 
tion, namely by a judge” ; whereas, the subjec¬ 
tive test excludes an external yardstick and 
means the decision of the person who acts —■ 
may be reasonably ; but still it is his decision 
and not the decision of any one else. As Lord 
Wright said in Liversidga's cise, (1942 A. G. 205; 
1941-3 ALL E. R. 338) the words ‘reasonable’ 
‘‘connotes a quality or characteristic. Who i3 
to decide on reasonableness is a different 
matter, which depends on the circumstances.*’ 
Under Art. 19 ( 5 ) of the Constitution, the Court 
is to decide on reasonableness: this cannot be 
disputed. The position, therefore, reduces it¬ 
self to this: under cl. ( 5 ) of Art. 19 this Court is 
to determine whether the relevant provisions of 
the Bihar Act impose or operate to impose rea¬ 
sonable restrictions on the right of free move¬ 
ment or residence of a citizen ; but the relevant 
provisions of the Bihar Act make it quite clear 
that the only prerequisite for such imposition 
i3 that the Provincial Government (which will 
mean the Governor under the General Clauses 
Act, though under the rules of Executive Busi- 
ne33 the matter may be dealt with by some other 
person; may be the Chief Minister as i3 stated 
by the learned Advocate-General in this case) is 
satisfied that a restriction should be imposed on 
the free movement or residence of a citizen. 
Thus, while cl. (5) of Art. 19 of the Constitution 
requires the Court to consider the reasonableness 
of the restrictions, the law which is to b3 saved 
under cl (5) states that the satisfaction of the 
Provincial Government, and not reasonableness 
by any external standard is the on-y pro-requi¬ 
site for imposing the restsictions. In my opinion, 
this, at once, demonstrates that the relevant 
provisions of the Bihar Act are not saved by 
cl. (6) of Art. 19 of the Constitution. To hold 
otherwise would mean that the right of free 
movement or residence guaranteed by Art. 19 
can be taken away by any law irrespective of 
the consideration whether that law imposes or 
operates to impose reasonable restrictions or 
not. 

[ 22 ] It has been contended by the learned 
Advocate-General that reasonableness, expe. 
diency, public polioy are matters for the Legis¬ 
lature and not for the Court. That is so, where 
no constitutional limitation is imposed on the 
power of legislation. The Constitution of India, 
however, imposes certain constitutional limita¬ 
tions, one of such limitations being embodied in 


Art. 13 of the Constitution. Then, it is contendedl 
that all that the Court oan examine under cl. (5) 
of Art. 19 is whether the restrictions imposed are 
in themselves, as to their nature and extent, 
reasonable or not. It is pointed out that the 
adjective ‘‘reasonable” qualities “restrictions**; 
therefore, so the argument proceeds, the Court 
should not go into the question as to which 
authority imposes the restric:ions, which autho¬ 
rity is to bs satisfied, etc. It is argued that 
these are matters for the Legislature, and ideas 
such a3 are involved in the application of sub¬ 
jective or objective tests are irrelevant for the 
purpose of construing cl. (5) of Art. 19 of the 
Constitution, I agree that the adjective “reason¬ 
able” goes with the word “restrictions.** I do not 
accept, however, the argument that only the 
territorial or external extent of the restrictions 
imposed need bo considered under cl. (5) of 
Art, ] 9. If the Court is to consider the nature of 
the restrictions, for determining whether they 
are reasonable or not, the question at once arises 
whether the law operating to impose the restric¬ 
tions allows a Court to consider their reason¬ 
ableness. I concede that, as a matter of fact, 
the satisfaction of the Governor or of the Chief 
Minister or, for that matter, of any other officer 
need not necessarily bo unreasonable; and we 
should not presume that they will act unreason¬ 
ably. But the te3t i3 not the operation of a 
particular order passed against a particular 
person; the test is what does the law imposing 
or operating to impose the restrictions authorise. 
If that law says that no other pre-requisite is 
necessary except the satisfaction of one person, 
however perfect that person may be, then the 
test of reasonableness as applied by Courts is 
taken away, and the law to that extent ceases 
to be a law imposing or operating to impose 
reasonable restrictions within the meaning of 
cl. (5) of Art. 19 of the Constitution. In other 
words, the law which imposes or operates to 
impose restrictions on the free movement or 
residence of a citizen must not exclude an 
external test of reasonableness; if it does, that 
law is not saved by cl. (6) of Art. 19. 

[23] I need not repeat what my Lord the 
Chief Justice ha3 stated regarding the absence 
of any provisions in the Bihar Act for giving a 
person, whose movement is restricted, an opport¬ 
unity of vindicating his position etc. The whole 
scheme of the Bihar Act is that the satisfaction 
of the Provincial Government is the only test, 
and nobody else can question that satisfaction 
on any ground whatsoever. That has also been 
the view consistently expressed by this Court, 
before the Constitution Act came into force: see 
Nek Muhammad v. Province of Bihar , A. i. R. 
(36) 1949 pat. 1 : (60 cr. L. J. 44). 
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[24] It is to be observed that cl. (6) of Art. 19 
of the Constitution refers not merely to the 
operation^ of an existing law, but also to the 
making of any Jaw in future by the State under 
which restrictions can be imposed on the exer¬ 
cise of the right conferred by sub-cle. (d) and (e) 
of Art. 19 (l) of the Constitution. If the view for 
which the learned Advocate-General contends is 
accepted as correct, it would mean that the 
State can make a law imposing restrictions on 
the fundamental right of free movement and 
residence laying down in that law that the only 
prerequisite for the imposition of the restric- 
tions is the satisfaction of the Executive, and 
the person whose freedom is restricted will have 
no remedy to get the curtailment or abridgment 
of his right tested on the touchstone of reason¬ 
ableness by a Court of law. It would mean that 
what the Constitution gives with one hand 
under Art. 19 (i) is taken away by the other 
hand under Art. 19 (5). I am unable to subscribe 
to the view that cl. (5) of Art. 19 was intended 
to make the right given by Art. 19 (l) so illusory. 

I would give to the word "reasonable” occurring 
in cl. ( 5 ) of Art. 19 the full significance of its 
accepted connotation. It is to be observed that 
there are other Articles w r here the test of reason¬ 
ableness has not been incorporated ; see Art. 25 
(2) which is in similar terms but without the 
word “reasonable.” Even in cl. ( 2 ) of Art 19, 
the word "reasonable” doe3 not occur. I do not 
think that the w r ord "reasonable” which did not 
occur in the relevant clause of the Draft Consti¬ 
tution was inserted either inadvertently or 
without meaning. 

[25] There has been some argument before us 
on the looting that if the test of reasonableness 
does not enter into a law 7 made for preventive 
detention under Art. 22, a fortiori that test 
should not enter into the lesser matter of a 
restriction on free movement or residence. The 
reply to this argument is that the tw r o matters 
are separately dealt with, and the mechanism 
of safeguards provided is different in respect of 
the two matters. The learned Advocate-General 
referred us to a large number of decisions on 
the question that this Court cannot sit in appeal 
over the Legislature, and that the reasonable¬ 
ness of a particular piece of legislation is not for 
the Courts to determine. All those decisions 
relate to legislation on which there is no consti¬ 
tutional limitation, and I do not think that any 
useful purpose will be served by examining 
those decisions in detail. The question here is 
not one of legislative theory or practice, but the 
true scope and effect of cl. (5) of Art. 19. 

[ 26 ] There has been some argument before us 
as to whether Art. 226 of the Constitution pro¬ 
vides the appropriate remedy in this case. In 
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view of the very wide terms of that Article, 
I think that the petitioner is entitled to ask us 
for an order against the State Government pro¬ 
hibiting that Government from enforcing the 
order which must be declared to be void after 
26th January 1950. The order infringes a funda¬ 
mental right of the citizen, and Art. 226 provi¬ 
des the appropriate remedy. 

[27] In conclusion I must make it clear that 
this decision must not be understood in the sense 
that the State cannot make any law imposing 
or operating to impose restrictions on freedom 
of movement of a citizen. The State can do so, 
and in so doing may authorise any person or 
even the Executive to take action; but the law 
imposing or operating to impose such restric¬ 
tions must fulfil the test of cl. (5) of Art. 10, 
viz., the test of reasonableness as distinct from 
the mere satisfaction of one individual or autho¬ 
rity, with or without reason. My learned brother 
Shearer J. has referred to what is reported to 
have taken place in a neighbouring province. 

I do not know, and it is not for me to say, that 
circumstances have not arisen or may not arise, 
which necessitate the imposition of restrictions 
on personal freedom. But our duty is to inter¬ 
pret the law as it is, leaving it to the proper 
authority to change the law or enforce the emer¬ 
gency provisions in part Xvm of the Constitu¬ 
tion, if necessary. As long as the law is what it 
is, it must "speak the same language” (to quote 
the words of Lord Atkin) for all—in times of 
stress as in times of quiet. 

D.R.R. Application allowed. 

% A. I. R. (37) 1950 Patna 332 [G N. 88.] 

SlNHA J. 

on difference of opinion between 

Meredith C. J. a sd Sarjoo Prasad J. 

Ratan Roy — Petitioner v. State of Bihar 
and others — Opposite Party . 

Criminal Misc. No. 103 of 1950, D/- 14-3-1950. 

^ (a) Public Safety—Bihar Preventive Detention 
Ordinance (II [2] ot 1950)—Validity—Constitution 
of India, Art. 213 (1)—Criminal P. C. (1898). S. 5. 

Per Sinha and Sarjoo Prasad J J . — ( Meredith C. J . 
contra). In promulgating the Bihar Preventive Deten¬ 
tion Ordinance (Bihar Ordinance II of 1950), the 
Governor has complied with the terms of cl. (1) of 
Art. 213 of the Constitution of India and therefore the 
Ordinance is not void on that ground. [Paras 52, 58] 

In the first place, the Article does not require that 
the Ordinance to be promulgated by tbe Governor baa 
to state in so many words that tbe Governor was 
satisfied as to a certain state of affairs. In the second 
place, all the paragraphs cf the Preamble read together 
would show that the Governor was satisfied in terms of 
Art. 213 (1) of the Constitution of India. [Para 58] 

Per Meredith C. J. —The Ordinance is void as not 
satisfying the conditions laid down in Art. 213 of the 
Constitution for its promulgation. [Paras 31, 37] 
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, For a valid Ordinance, two conditions are necessary 
under Art. 213; (1) that the Governor is satisfied that 
circumstances exist which require immediate action, 
and (2) that in his opinion the oiroumstanoe3 require 
auoh an Ordinanoe as he promulgates. The preamble 
makes it clear that the first of these conditions is 
satisfied. It is Btated that the Governor is satirfied of 
the necessity of immediate action. Bat the second 
condition is not satisfied. The Governor has not stated, 
-as he should have done, that in his opinion the cir¬ 
cumstances required an Ordinance in these terms. 

[Para 31] 

Per Meredith G. J. and Surjoo Prasad J. — There 
is no other illegality in the Ordinanoe. [Para 55] 

The Government is right in framing the Ordinanoe 
in accordance with Art. 22 (4) and not in accordance 
with the Preventive Detention (Extension of Duration) 
Order, 1950, made by the President under Art. 22 (7). 

[Para 7] 

The Ordinance is not void on the ground of unreason¬ 
ableness, so far as it puts restrictions on the personal 
liberty of the subject. [Para 10] 

The provisions of the Ordinance are not repugnant 
to the provisions of the Criminal P. C. [Para 20] 

Repugnancy can arise only when one law says “shall” 
and the other says “shall not”. It doos not arise when 
one law says “may in certain oircumetances” and the 
othor says “may also in certain oircumstanceB” and 
the other says “may also in certain other circum¬ 
stances”. The latter is the true position as between the 
Criminal Procedure Code and the Ordinance. 

[Para 22] 

Just as the Penal Code does not prevent the creation 
of additional offences, so also the Criminal Procedure 
Code does not prevent the creation of additional pro¬ 
cedures. Asithe Penal Code is not exhaustive of offenoea, 
go also Chap. 8, Criminal P. C., is not exhaustive of 
preventive detention, and, therefore, no question of 
repugnancy arises. [Para 23] 

The State Legislature and, consequently, the 
Govsrnor by Ordinance has power to create offences, 
and, in any event, the portions of the Ordinance 
creating offences are severable from the portions provid¬ 
ing for detention. The Ordinance, therefore, oannot be 
attacked on this ground. [Para 26] 

Although under Art. 213 (2), an Ordinance framed 
by the Governor cease3 to operate on the expiration of 
six weeks from the re-asserably of the Legislature, the 
provision in the Ordinance in question for detention 
for 3 months and in certain circumstances for a 
longer period, is merely a oase of ex abundanti 
cautela. If for any reason the Legislature did not 
meet, the Ordinance would not exp ; re at the end of 
nix weeks, but would continue and it was, therefore, 
only right and proper to frame it in such a way as to 
bo suitable for its continuance in euch circumstances. 
Even if there was in fact no justification for making 
provisions of this kind, that would not make the 
Ordinance invalid or void so long as the Governor was 
satisfied, however mistakenly, that the circumstances 
required such provisions, and said 60 . [Para 38] 

Nor is the Ordinance void on the ground of mala 
fides or as a colourable device to evade constitutional 
provisions. [Para 39] 

In considering the question of bona fides or mala 
fidtis the Court is only concerned with the motive and 
not the results. [Para 39] 

(b) Constitution of India, Art. 19 — Scope — If 
concerned with personal liberty. 

Per Meredith C. J.—Article 19 is not concerned with 
personal liberty at all. It is not concerned with the 
right of every one to personal liberty, which is sepa¬ 
rately laid down for every person in Art. 21. It is 


concerned only with the additional rights of citizens — 
rights described on the presupposition that they are at 
liberty. It is describing the rights of citizens who are 
legally at liberty, and not of those who may be im¬ 
prisoned under a procedure established by law. Article 21 
does not say that no person shall be deprived of his 
personal liberty except according to procedure establi¬ 
shed by a reasonable law. The limitation is in respeot 
of laws, meaning all valid laws validly enacted and not 
merely such laws as the Courts decide to be, in their 
opinion, reasonable. [Para 9 ] 

(c) Constitution of India, Art 166 (2)—Order by 
Governor — Authentication — Signature of Under 
Secretary—If sufficient. 

Under the rules for authentication under Art. 166, 
an order cf detention made in the name of the Gover¬ 
nor, if signed by an Under-Secretary, is properly 
authenticated. [Para 38] 

(d) Interpretation of Statutes — Constitution — 
Construction. 

If there are two interpretations possible of a provision 
in the Constitution Aot, the one which leans in favour 
of the liberty of the people should be adopted in prefe¬ 
rence to the one which purports to curtail that liberty. 

[I’ara 46] 

Annotation : (’44-Com) Civil P. C., Pre, N. 7. 

(e) Interpretation of Statutes — Emergency 
Legislation. 

In cases of emergency legislations the safety of the 
State is the primary consideration and a construction 
should be given to the legislation which may have the 
effect of carrying out the purpose of the legislation and 
not defeating that purpose. [Para 47] 

Annotation : (’44-Com) Civil P. C„ Pre. N. 7. 

*(f) Constitution of India, Art. 213 — “Satisfied” 
— Meaning—Words and phrases. 

Per Sarjco Prasad J .—Wherever a legislation use3 
the word “satisfied” it must mean reasonably satisfied. 
It cannot import an arbitrary or irrational state of 
being satisfied. It is, thereforo, obvious that if it is 
found on the very face of an Ordinance that it is an 
irrational and an unreasonable piece of legislation, a 
Court of law would certainly be entitled to hold that 
the legislation is invalid and pronounce against it being 
enforceable. [Para 51] 

*(g) Constitution of India, Arts. 22 (7), 246, Sch. 7 
List. Ill, (tem 3 — Preventive detention legislation 
—Powers of State—Successive legislations. 

Per Surjoo Prasad J. — It is not open to any State 
to play with the life and liberty of its citizens and in 
providing legislation for preventive detention. It must 
always pay due care and attention so that the legisla¬ 
tion so enacted or promulgated is beyond exceptions. 
A State must, therefore, exero’se due care and attention 
in framing all such law and legislations lest it may be 
accused of bad faith on account of any hasty or ill- 
advised move taken in that direction. Successive legis¬ 
lations and orders of detention passed under legislations 
which have ultimately to be abandoned as found to be 
defective and void on technical grounds may in most 
cases lead to the unfortunaio result of detaining a 
person for a period much beyond that contemplated by 
Art. 22 of the Constitution of India. A 8tato must, 
therefore, guard against any such unfortunate action. 

[Para 53] 

(h) Constitution of India, Art. 246, Sch. 7, List III 
Items 1 and 3 —Rule of pith and substance — Appli¬ 
cability. 

Per Sarjoo Prasad J. — The terra “pith and sub¬ 
stance” is not a term of art but a term of convenience, 
and there Is no reason why the rule cannot be applied 
to a case where the two fields of legislations such as 
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criminal law and preventive detention though distinct 
and separate, yet come under the same list (viz. the 
concurrent list), though in regard to certain inci¬ 
dental matters a legislation which in pith and substance 
deals with a particular field may casuallj encroach 
upon a different subject-matter. -[Para 54] 

B. C. Ghosh , D. K. Sinha and B. K. Bagchi 

— for Petitioner. 

Advocate-General, Government Advocate and S . C. 

Chakravarty—ior Opposite Party. 

Meredith C. J. — Thi3 rule has been issued 
upon an application under Art. 226 of the Con- 
stitution of India for a writ of habeas corpus in 
favour of one Ratan Roy, who was in detention 
under an order dated 19th January i960, made 
under the provisions of Bihar Act III [3] of 1950, 
This Bench held recently in the case of Brahme - 
shwar Prasad , (Cri. Miec. no. 977 of 1949, deci- 
ded on 14th February 1950) : (A. I. R. (37) 1950 
Pat 265) that the detention provisions of Act in 

[3] of 1950 had become void from 26th January 
1950, on the coming into force of the New Con- 
stitution. Consequently, if the matter had rested 
there, we would, without more, have had to 
pass an order for the release of the petitioner. 
But it appears that on the day following that 
judgment, namely, 16fch February 1950, an Ordi¬ 
nance (Bihar ordinance No. II [2] of 1950 — The 
Bihar Preventive Detention Ordinance, 1950) was 
made and promulgated by the Governor of Bihar 
under cl. (l) of Art. 218 of the Constitution, and 
a fresh detention order was made under this 
Ordinance on 16th and served on the petitioner 
the same day. 

[2] Mr. Basanta Chandra Gho3h on behalf 
of the petitioner objected that the promulgation 
of the Ordinance had not been established before 
U3 on the ground that he, and, he said, some 
other subscribers to the Gazette, had not received 
the Gazette notification. But the Bihar Gazette 
(Extraordinary) of 15th February containing 
the Ordinance has been placed before us and it 
has, therefore, been properly proved under S. 78, 
Evidence Act. Whether or not all the subscri¬ 
bers received their copies can make no difference. 

[3] The position, therefore, i3 that we have 
to examine whether the detention of the peti¬ 
tioner is legal under the order made under this 
Ordinance. It i3 satisfactory to note that the 
Ordinance does not contain the various objec¬ 
tionable features which we pointed out in Act 
III [3] of 1950 and held were inconsistent with 
the provisions of Art. 22 of the Constitution. 
Under this Ordinance, no person is to be detain, 
ed for a longer period than three months unless 
an Advisory Board has reported, before the 
expiration of that period, that there is, in its 
opinion, sufficient cause for such detention. The 
Government is to place the case before the 
Advisory Board within six weeks of the date of 
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detention, and the Board is to report to the 
Government within ten weeks of the date of 
detention. The Government cannot ignore that 
report, but must pa33 orders in accordance there¬ 
with. The provision preventing the Oourt from 
calling for and examining the report is gone, 
and the provision that the detention shall not 
become illegal by failure adequately to communi¬ 
cate the grounds has disappeared. Nevertheless 
Mr. Ghosh has very strenuously attacked both the 
Ordinance and the order thereunder on a number 
of grounds. We have been sensible of the im¬ 
mense responsibility resting upon us in making 
first interpretations of the new constitution and . 
deciding points of first impression, and we have, 
therefore, examined the arguments on both sides 
with the utmost care and anxiety. 

[4] Mr. Ghosh's arguments fall under three 
heads: (a) those directed to showing that the 
Ordinance i3 void ; (b) those directed to showing 
that the order is illegal; and ( 0 ) those directed 
to showing that both the Ordinance and the 
order have been made in bad faith as devices 
to circumvent the order of this Court and to 
deprive the petitioner of the fundamental rights 
guaranteed by the constitution. I shall deal 
with these heads of argument one by one. 

[ 5 ] (A)—(l). An Order of the President under 
cl. (7) of Art. 22 of the Constitution, made and 
issued on 26 th January 1950, by the President, 
wa3 placed before us in Brahmeswar Prasad's 
case : (a.i.B. (37) 1950 Pat. 2C5) and is in the fol¬ 
lowing term3 : 

“MINISTRY OF LAW 

New Delhi, 26th January 1950 
No. C. 0. 8— The following Order made by the Presi¬ 
dent is published for general information I 

THE PREVENTIVE DETENSION (EXTENSION 
OF DURATION) ORDER, 1950. 

Iu exercise of the powers conferred by sub-cls. (a) 
and (b) of cl. (7) of Art. 22 of the Constitution of India 
read svith Art. 373 thereof and of all other power3 
enabling him in that behalf, the President i3 pleased to 
make the following Order, namely : 

1. (1) This Order may be called the Preventive De¬ 
tention (Extension of Duration) Order, 1950. 

(2) It shall come into force at once. 

2 . Where in any class of cases or under any circumst¬ 
ances specified in any law providing for preventive deten¬ 
tion in force at the commencement of the Constitution 
of India (hereinafter referred to as ‘the Constitution) 
any person was, immediately before suoh comm ence ‘ 
ment, or is at any time thereafter, in detention in pur¬ 
suance of an order made under such law, suoh parson 
may be detained for a period longer than three months 
under such law without obtaining the opinion of au 
Advisory Board in accordance with the provisions oi 
eub-cl. (a) of cl. (4) of Art. 22 of the Constitution. 

3. The maximum period for which any such person, 
as is referred to in para. 2 may ba detained, shall, m 
the case of a person in detention immediately before 
the commencement of the Constitution, be three months 
from such commencement, and in the case of a per=on 
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detained in pursuance of an order made after such 
commencement, be three months from the date of such 
order. 

RAJENDRA PRASAD, 
President.” 

[6] Mr. Ghosh’s first argument is that th9 
Ordinance should have been made consistent 
with the terms of this Order, and not with the 
terms of Art. 22 (4) unmodified by this Order, 
and the Ordinance, not being in accord with 
Art. 22 (4) a3 modified by the Order, is void 
under Art. 13 (2) of the Constitution. In his 
Order the President said that the maximum 
period for which “any such person” may be 
detained shall, in the case of a person in deten¬ 
tion immediately before the commencement of 
the Constitution, be three months from such 
commencement, and, in the case of a person de¬ 
tained in pursuance of an order made after such 
commencement, three months from the date of 
such order. The petitioner was in detention 
before the Constitution came into force, but 
under the Ordinance he is to be detained for 
three months from the date of the order (16th 
February) which exceeds three months from the 
date of the Constitution coming into force by 
21 days. Under Art. 22 ( 4 ), proviso to sub-cl. (a), 
nothing in the sub-clause is to authorise the 
detention of any person beyond the maximum 
period prescribed by any law made by Parlia¬ 
ment under sub cl. (b) of cl. (7), and the Presi¬ 
dent acting for Parliament, as he was entitled, 
has in his Order fixed a maximum period which 
in a case like this i3 three months from 26th Janu¬ 
ary. Therefore, Art. 22 (4) (a) does not autho¬ 
rise a law providing for three months’ detention 
from the date of the order. 

[7] The answer to this contention is, in my 
opinion very clear. The President has not made 
an Order modifying Art. 22 ( 4 ) or fixing a 
maximum period of detention in all cases. lie 
ha3 made an Order governing only a very limited 
olass of cases. It is quite apparent from the 
wording of cl. 2 of his order that he is dealing 
only with cases and circumstances where a per¬ 
son is in detention under a law in force at the 
commencement of the Constitution. Ho speaks 
of any person who wa3 immediately before the 
commencement of the Constitution or at any 
time thereafter in detention in pursuance of an 
order made under a law pre-existing the Cons¬ 
titution. lie is dealing with oniy such persons 
a3 wero or are detained under a pre-Constitu- 
tion law, a3 one might put it and he says in 
cl. 2 that such person may be detained for a 
period longer tLan three months under such laiu 
without obtaining the opinion of an Advisory 
Board. Clause 3 expressly relates only to suoh 
persons, the words used being "any such person 
as is referred to in para. 2,” and, therefore, a 


maximum is fixed only in the case of parsons 
detained under a pre-Constitution law. He is nob 
dealing at all with post Constitution laws or 
persons detained thereunder, and he does not 
purport to fix any maximum for such cases. 
Therefore, in my opinion, the Government was 
quite clearly right in framing the Ordinance in 
accordance with Art. 22 ( 4 ), and not in accor¬ 
dance with the President’s Order. The petitioner 
is not now a person detained under Act ill [3] 
of 1950. 

[8] Mr. Ghosh’s noxt point under thi3 head ie 
one of great importance. His argument may be 
briefly put like this. Article 19 of the Constitu¬ 
tion lays down the fundamental rights of citi¬ 
zens to freedom. It says that all citizens 
shall have the right, (d) to move freely through¬ 
out the territory of India, and (e) to reside 
and settle in any part of the territory of 
India. These rights involve personal liberty. 
The only limitation placed before them is that 
specified in Art. 19 ( 5 ) which says that nothing 
in sub-cls. (d), (e) and (f) of cl. ( 1 ) shall affect 
the operation of any existing law in so far a 3 it 
imposes, or prevent the State from making any 
law imposing, reasonable restrictions on the 
exercise of any of the rights conferred by any 
of the said sub-clauses either in the interests of 
the general public or for the protection of the 
interests of any Scheduled Tribe. Therefore, 
these are the only restrictions on personal liberty. 
There may be such restrictions in the interests 
of the general public, but they must be reason¬ 
able. Therefore, any law which restricts the 
liberty of the subject must be a reasonable law, 
and it is open to the Courts in every case to 
apply the tost of reasonableness and to hold the 
law void if they find it unreasonable. Judged 
by this test, the Ordinance is unreasonable and 
void because it "provides for detention, not in 
reasonable circumstances, but when the Govern¬ 
ment is satisfied, and the Government may be 
either reasonably or unreasonably satisfied. If 
the Government expresses that it is satisfied, 
then that is the c-nd of the matter. A person 
may be unreasonably detained under the Ordin¬ 
ance if the Government is unreasonably satis¬ 
fied, and, therefore, the Ordinance is inconsistent 
with the fundamental rights laid down in 
Art. 19. 

[9] It will be seen that the claim made is 
very.sweeping indeed. It would mean that every 
law under which a person may be imprisoned, 
including all the provisions of the Penal Code, 
is op-n to examination by the Courts on the 
ground of reasonableness. It makes the Courts 
supremo arbiters in regard to any such legisla¬ 
tion, and they can reject it or accept it in ac. 
cordance with their ideas of whether it appeals 
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to their reason. But ideas of reasonableness or 
otherwise are apt to vary widely. Take, for 
example, laws relating to prohibition ; or take 
euch a matter as adultery which the Indian law 
regards as a crime punishable with imprison, 
ment, but the English law doe3 not. It is diffi¬ 
cult to believe the framers of the Constitution 
ever intended to place so enormous a power in 
the hands of the Courts, and, in my opinion, if 
we read the Constitution as a whole, thit is not 
the correct interpretation of Art. 19 (f). Ido 
not consider that Art. 19 is concerned with per¬ 
sonal liberty at all. It is not concerned with 
the right of every one to personal liberty, which 
is separately laid down for every person in 
Art. 21. It is concerned only with the additional 
eights of citizens—rights described on the pre- 
supposition that they are at liberty. It is describ¬ 
ing the rights of citizens who are legally at 
liberty, and not of those who may be imprisoned 
under a procedure estiblished by law Article 21 
does not say that no person shall be deprived 
of his personal liberty except according to pro. 
cedure established by a reasonable law. 'The 
limitation is in respect of laws, meaning all 
valid laws validiy enacted, and not, in my opi¬ 
nion, merely such laws as the Courts decide to 
be in their opinion, reasonable. The various 
provisions of the Constitution must be read con¬ 
sistently, if possible. If we do not read Art. 19 
in the way I suggest, there are quite clear incon¬ 
sistencies between it and the provisions in the 
Constitution which make certain laws non-justi- 
ciable. The power of the President to make 
Ordinances under Art. 123 is not made to depend 
on reasonable necessity but on the President’s 
satisfaction. Similarly with regard to the power 
of the Governor under Art. 213. Or tike 
Art. 22 ( 4 ) : the criterion for the validity of 
detention for more than three months is not the 
existence of sufficient cause but the opinion of an 
Advisory Board that there is sufficient cause. It 
makes no difference under this Article whether 
that opinion i 3 in the view of the Court reasonable 
or unreasonable. Article 19 (f) gives a funda¬ 
mental right to acquire, hold and dispose of 
property, and the only restrictions on thi3 are 
reasonable restrictions under Art. 19 (5). But 
Art. 31 (4) in certain cases makes laws non-justi- 
ciable in regard to acqui3itiou of property with¬ 
out compensation, and similarly with regard to 
Art. 31 (6). Again under Art. 372 (2) the Pre¬ 
sident may inter alia adopt and modify the 
existing laws which curtail personal liberty and 
such adoptions and modifications have been 
made non-justiciable. On Mr. Ghosh’s inter¬ 
pretation there are clearly inconsistencies in the 
Constitution, but on the interpretation I prefer 
•those inconsistencies all disappear. 


[10] Mr. Ghosh’s interpretation would involve 
another rather extraordinary result. Since the 
right to personal liberty for everyone is guar, 
anteed by Art. 21, with only a qualification that 
deprivation of it must be according to law, and, 
according to Mr. Ghosh, personal liberty is guar¬ 
anteed to citizens under Art. 19, with no restric¬ 
tions save such as are held to be reasonable in the 
interests of the general publio, it would follow 
that the reasonableness of a detention order can be 
challenged in the Courts in the case of a citizen 
but not in the case of anyone who is not a 
citizen. Could the framers of the Constitution 
have intended to qualify the jurisdiction of the 
Court in such a manner so as to make the 
powers of the Court depend on the character of 
the person before it ? I repeat, that, in my 
opinion, on a true construction Art. 19 was not 
intended to deal with personal liberty but only 
with certain additional freedoms of citizens on 
the pre-supposifcion that they are legally at large 
and I do not think the Ordinance can be suc¬ 
cessfully challenged on the ground put forward. 

[11] Mr. Ghosh’s next argument is equally 
plausible and has equally required our anxious 
consideration. Under the Government of India 
Act 1935, the subject of preventive detention 
was in the Provincial List, and though provi¬ 
sions in various Ordinances were frequently 
challenged on the score of being repugnant to 
provisions of the Criminal Procedure Code, the 
challenge always failed on this ground. But in 
the Indian Constitution preventive detention for 
reasons connected with the security of a State, 
maintenance of public Order, or the mainten¬ 
ance of supplies and services essential to the 
community and persons subjected to such deten¬ 
tion, has been removed from the State List 
to Concurrent List, and criminal law is also 
in the Concurrent List. The result is that 
when questions of repugnancy arise they have 
to be considered, not in the light of Art. 246, 
which permits of the application of the 
rule of pith and substance, but under Art. 254, 
which corresponds to section 107, Government 
of India Act and is in similar terms It was well 
settled that in cases of repugnancy falling under 
S. 107 the doctrine of pith and substance could 
not be utilised to validate a Provincial legisla¬ 
tion conflicting with a Central legislation. Ihe 
Privy Council in Prafulla Kumar v. Bank of 
Commerce , Ltd.% Khulna , 74 I. a. 23 at p. 38 : 
(A. I. R. (34) 1947 P. 0. 60) held that the pith 
and substance rule has no application to S- 107* 
That also wa 3 pointed out by a Calcutta Full 
Bench in Jnan Prosanna v. Province of 
West Bengal , A. I. R. (36) 1949 cal. 1 Para_^ 45 
at p. 10' (50 cr. Ii. J. 1 F. B.). See also Megh tiaj 
v. Allah Bakhia , 1942 F. 0. a. 53 at page 68 
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?(A.I.R. (29) 1942 P. 0. 27) in deed the wording of 
Art. 254, as was that of S. 107, is quite inconsistent 
with the application of the pith and substance rule. 
Article 254 (l) says in the dearest terms that if 
any provision of a law made by a state is re. 
.pugnant to any provision of a law made by 
Parliament or any provision of an existing law 
with respect: to one of the matters enumerated 
in the concurrent list, then, subjeot to the pro 
visions of cl. (2), the law made by Parliament, 
whether passed before or after the said law shall 
prevail, and the state law shall be void to the 
extent of the repugnancy. It deals not with laws 
as a whole but with particular provisions, and 
says in the plainest language that where any 
provisions conflict the provision in the state law 
shall be void. When the restriction i3 as to 
particular provisions, there is obviously no 
room for the doctrine of pith and substance 
which relates to the general purpose of the law. 
Moreover, there is no need for any such rule 
because Art. 251, like S. 107, itself provides the 
means of avoiding the conflict. Under Art. 254 
(2) the state law is to be reserved for the con- 
3ideration of the President, and, if and when 
the President gives his assent, it will prevail in 
the state, notwithstanding conflict with the 
central law or pre existing law. 

tl2] The learned Government- Advooate has 
sought to esoape from the position by pointing 
out that in the Concurrent List (List ill) cri¬ 
minal procedure is Item 2, and preventive 
deter^ion is item 3, so that the framers of the 
constitution wish the two to be regarded as 
separate subjects. These, he says, are different 
fields of legislation and therefore, conflict between 
legislation in one field and legislation in the 
other can ba dealt with on the pith and sub¬ 
stance rule. But, in the first place, we have to 
decide for ourselves whether they are really 
different fields. They are not made different 
fields merely by the fact that they have been 
placed under separate headings. In point of 
faot, the Criminal Procedure Code also in 
Chap. 8 deals with preventive detention in certain 
circumstances. In the second place, having 
regard to the wording of Art. 254, it makes, in 
my opinion, absolutely no difference-whether the 
two laws fall under the same item or under 
separate items so long as they are both in the 
Concurrent List. 

[13] Mr. Ghosh next points out that wherever 
a state law or provision therein would be void 
under Art. 264 for not having been reserved for 
for the President’s assent, so also would an 
Ordinance made by the Governor in the same 
circumstances if it is made without instructions 
from the President. There is a proviso to 
Art. 213 (1) which says that the Governor shall 
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not, without instructions from the President, 
promulgate any such Ordinance if (a) a bill 
containing the same provisions would under this 
constitution have required the previous sanction 
of the President for the introduction thereof 
into the legislature; or (b) he would have deemed 
it necessary to reserve a bill containing the 
same provisions for the consideration of the 
President; or (c) an Act of the legislature of the 
State containing the same provisions would 
under this constitution have been invalid unless, 
having been reserved for the consideration of 
the President, it had received the assent of the 
President. 

[14] It is quite apparent that, since it is not 
claimed that this Ordinance was made under 
instructions from the President, it would be void 
if it contains provisions repugnant to the Cri- 
minal Procedure Code. Mr. Ghosh confidently 
claims that there are repugnancies. The ordi- 
nance provides for arrest in circumstances other 
than those in which a police officer is entitled 
to arrest under B. 54 or 8. 55 of the Criminal 
P. C. and it also conflicts with the provisions 
of Ss. 60 and 61, under which a police officer 
making arrest without warrant has to produce 
the person arrested before a Magistrate within • 
twenty.four hours. It also provides for preven¬ 
tive detention in circumstances other than those 
allowable under 8s. 117 and 123 of chap. 8 of 
the Code. Mr. Ghose ha3 the support of a Full 
Bench of the Calcutta High Court in J nan 
Pros inn a v. Province of West Bengal , A. I. R. 
(36) 1949 cal. 1 : (50 Cr. L. J. I f. b.), where 
at p. 8, para 34, the learned Sir Trevor Harries 
C. J., has expressed the opinion that not only 
is there repugnancy but it would be impossible 
to frame a preventive detention ordinance 
without repugnancy. 

[15] The learned Government Advocate replies, 
in the first instance that, wulLi regard to Ss. 60 
and 61 , they must be taken to be overridden by 
the provisions of the constitution itself, which 
abrogate these safeguards in the case of a person 
detained under a law for preventive detention. 
Therefore, the repugnancy, if any, does not matter, 
because ss. 60 and 61 must be read as qualified 
by the constitution. The provision in the con. 
stitution is Art. 22 (3). Clauses (l) and (2) of 
Art. 22 give an arrested person the right to be 
informed as soon as may be of the grounds 
of his arrest, the right to consult and be defend¬ 
ed by a lawyer of his choice, and the right to be 
produced before the nearest Magistrate within 
twenty-four hours and not to be detained in 
custody beyond that period without the authority 
of a Magistrate. But cl. (3) says that nothing 
in these clauses shall apply 1 (b) to any person 
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■who is arrested or detained under any law pro- 
viding for preventive detention.’* 

Cl6l This argument is, in my opinion, correct, 
ao we need not concern ourselves with any ap¬ 
parent repugnancy between the ordinance and 
3s. 60 and 61. 

[17] Next, with regard to S. £4, he points out 
that the ordinance contains no provision for 
arrest of persons to be detained. There may be 
a lacuna in the Ordinance in this regard. But, 
as it stands, it is perfectly consistent with the 
provisions regarding arrest in the Criminal 
Procedure Code. It may be that owing to the 
lacuna the arrest of a detenu by a police officer 
would be illegal as contravening s. 54 , but the 
Ordinance provides for no suoh arrest and the 
illegality of the arrest would not make the sub. 
sequent detention under the Ordinance illegal. 

[18] I consider this argument unsound, be. 
cause a provision for detention contains, by 
necessary implication, a provision for arrest on 
the grounds for which detention has been pro. 
vided. I apprehend that the only reason why 
there are not specific provisions for arrest of the 
detenu in the Ordinance is because that has been 
left to be settled by order under s. 2 (3) of the 
Ordinance, which says that so long as there is 
in force in respeot of any person such an order 
as aforesaid directing that he be detained, he 
shall be liable to be removed to and detained in 
Buch place and under such conditions, includ¬ 
ing conditions as to maintenance, discipline and 
the punishment of offences and breaches of dis¬ 
cipline, as the State Government may, from 
time to time, by general or special order, specify. 
For all practical purposes this is a provision for 
arrest of everyone against whom a detention 
order has been made. Moreover, sub s. (4) contains 
provisions for dealing with such a person who ab¬ 
sconds or conceals himself, and provides for the 
application to him of the processes of proclama¬ 
tion and attachment under 8s. 87, 88 and 89, 
Criminal P. C.. despite the fact that under the 
Criminal Procedure Code suoh processes can 
only be used where a warrant has previously 
been lawfully issued and cannot be served. 
Therefore, in my opinion, this answer to 
Mr. Ghosh must be rejected. 

[19] But thirdly the learned Government 
Advocate suggests that there is actually no re¬ 
pugnancy, that the provisions of the Criminal 
Procedure Code were never intended to be 
exhaustive with regard to procedure for arrest, 
just as the Penal Code was never intended 
to be exhaustive with regard to offences, and 
numerous additional offences have been created 
under local or special laws. Therefore, the pro¬ 
visions in the Ordinance are to be regarded not 
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as repugnant to those in the Criminal Procedure 
Code but as supplemental. 

[20] I must naturally attaoh the greatest 
weight to the opinion of the learned Chief Justice 
of the Calcutta High Court. But, nevertheless, 
with all respect to that opinion, I have afterj 
the most anxious consideration, come to the con- 
elusion that it is not correct, and that, in thel 
true view, there is (no?) repugnancy and, conse-| 

quently, that this attack on the Ordinance must 
also fail. 

[21] It is to be noticed that 3. 7 of the Ordi¬ 
nance says that its provisions shall be in addi¬ 
tion to and not in derogation of, any other law 
for the time being in force. In view of this, the 
Government clearly does not contemplate or 
intend anything repugnant to the Criminal Pro¬ 
cedure Code, and this might almost be called a 
provision that, if any repugnancy does inadver¬ 
tently creep in, the Ordinance will automatically 
give way to the Criminal Procedure Code in this 
respect. 

[22] Repugnancy can arise only when one! 
law says “shall” and the other says “shall not.” 

It does not arise when one law says “may in 
certain circumstances” and the other says “may 
also in certain other circumstances.” The latter, 
in my opinion, is the true position as betweenj 
the Criminal Procedure Code and the Ordinance. 
Section 5 (2), to my mind, clearly shows that just 
as the Penal Code was never intended to be exhaus¬ 
tive of offences, so the Criminal Procedure Code 
was never intended to be exhaustive of criminal 
procedure; for, it says that all offences under 
any law other than the Penal Code shall be 
investigated, enquired into, tried and otherwise 
dealt with according to the provisions of the 
Criminal Procedure Code, but subject to any 
enactment for the time being in force regulating 
the manner or place of investigating, enquiring 
into, trying or otherwise dealing with such 
offences. It is clear that under this provision a 
special law creating offences may also create 
special procedure for dealing with them, and I 
see no reason why the same principle should not 
be applied in regard to the procedure for pre¬ 
ventive action contained in chap. 8. Criminal 
P. C. Section 114 empowers a Magistrate in 
certain cases to issue a warrant for the immediate 
arrest of a person who has not committed or is not 
su3peoted of having committed any offence. It 
relates only to cases where there is a danger of 

a breach of the peace. But it neither suggests nor 
implies that there oan be no other law providing 
for suoh action upon additional grounds. The 
same remarks apply to the provision for deten- 
tion in custody contained in 8. 117 (3) and the 
provisions for detention in 8. 123. Section 55 
enables a police officer to arrest for preventive 
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purposes, and does nofc forbid such arrest in 
other circumstances under the provisions of 
some other law for preventive detention. Sec. 
tion 54 says that a police officer may arrest 
without warrant in certain oircumstances. No 
doubt by implication it forbids him to arrest in 
other ciroumstanoes, though it does not expres. 
sly say so. But that is obviously only if and so 
long as there i3 no special or local law laying 
down additional circumstances in which he may 
arrest. 

[23] I am of opinion, that, just as the Penal 
Code does not prevent the creation of additional 
offences, so also the Criminal Procedure Code 
does not prevent the creation of additional 
procedures. As the Penal Code is not exhaustive 
of offences, so also chap. 8, Criminal P. 0. is 
not exhaustive of preventive detention, and, 
therefore, no question of repugnancy arises. 

[24] (4) Mr. Ghosh’s next argument is based 
on the provisions in the Ordinance which create 
offences. He says that these are an integral 
part of the scheme of the Ordinance, and they 
have to go because the State Government has 
got no power to create offences against laws in 
respect of preventive detention. Therefore, the 
entire Ordinance has to go. Why has the State 
Government no such power ? Because both the 
Centra] and the State Lists contain an item 
covering offences against laws with respect to 
any of the matters in the respective Lists, but 
there is no suoh item in the Concurrent List. 
The item in List I (Union List) is item 93. The 
item in List II (State List) is item 64 . Why, Mr. 
Ghosh argues, is there no corresponding item in 
the Concurrent List? Its omission shows that 
the framers of the Constitution did not intend 
that the State should be entitled to create offences 
under the Concurrent List. The idea was that 
thes9 should be dealt with by the Centre under 
the residuary Article (Art. 97 of List I) and 
Art. 248 of the Constitution which reserves the 
residuary legislative powers to Parliament. 

125] This argument, plausible as it is at first 
sight, is, in my opinion, unsound. I think it is 
sufficiently clear that items 64 and 93 were only 
inserted ex abundante cautela . The reason is 
that a number of the items in the Concurrent 
List are such that they obviously contemplate 
the creation of offences; for example item 14 
(Contempt of Court), item 17 (Prevention of 
oruc-lty to animals), item 18 (Adulteration of food, 
stuffs and other goods). How can these items in 
the Concurrent List be dealt with at all without 
the creation of offenoes ? The items in the Lists 
are to be given a broad and liberal interpreta. 
tion and each item regarded as including ancil¬ 
lary matters: see United Provinces v. Mt. Atiqa 
Begum, A. I. R. (28) 1941 F. 0. 16 : (i.L.B. ( 1941 ) 


Kar. F. o. 72). Item 1 of the Concurrent List is 
Criminal Law. Surely, that must mean the 
creation of offences ? Moreover, a second feature 
about this item 1 is that it includes the Indian 
Penal Code, but excluding offences against laws 
with respect to any of the matters specified in List 
I or List II. Why is there is no provision exclud¬ 
ing also offences against laws with respect to 
any of the matters specified in List in? If Mr. 

Ghosh is correct, one would except those to have 
been excluded also. 

[26] I am unable to accept Mr. Ghosh's argu- 
ment that the State Legislature and. conse¬ 
quently the Governor by Ordinance has no 
power to create offences, and, in any event, I 
am of opinion that the portions of the Ordinance 
creating offences are severable from the portions 
providing for detention. 

[27] (5) Mr. Ghosh next attacks the Ordinance 
because it provides for detention for three 
months, and in certain circumstances for a 
longer period, if the Advisory Council so recom¬ 
mends. But, he says, such provisions are not 
only unnecessary, but also illusory, because the 
Ordinance could, in any event, last only for six 
weeks. Under Art. 213(2), an Ordinance like thi 3 
ceases to operate on the expiration of six weeks 
from the reassembly of the Legislature. The 
Governor framed the Ordinance on 15 th Febru¬ 
ary. He knew then that the Legislature would 
meet next day, the 16th, for he had already 
summoned both Houses to meet. He knew, 
therefore, that the Ordinance would lapse after 

B1 . x . wee ^ s - Whafc was the good of making pro. 
visions for three months or more ? 

[58] Here again, in my opinion, it is merely 
a case of ex abundante cautela. Some unexpected 
crisis might conceivably prevent the Legislature 
from meeting. Mr. Ghosh replies that the 
Governor can always frame another Ordinance 
at the end of six weeks; but difficulties might 
arise with regard to successive Ordinances. This 
argument ignores the fact that, if for any rea. 
son the Legislature did not meet, the Ordinance 
would not expire at the end of six weeks, but 
would continue and it was, therefore, only right 
and proper to frame it in such a way as to be 
suitable for its continuance in such oircumstances. 
Even if we hold that there was in fact no jusfci- 
fioation for making provisions of this kind that 1 
would not make the Ordinance invalid or’void 1 
so long as the Governor was satisfied, however 
mistakenly, that the ciroumstanoes required such 1 
provisions, and said so. ! 

[29] (6) I now come to the ground of attack 
which has caused me personally most difficulty 
and anxiety. It is that the Preamble to the 
Ordinance does not show that the necessary con- 
ditions for its promulgation, as required by 
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Art, 213, really existed. The conditions for the 
promulgation of an Ordinance as set out in 

Art. 213 (1) are ; 

“If at any rime, except when the Legislative. Assembly 
of a State is in session, or where there is a Legislative 
Council in a State, except when both Houses of the 
Legislature are in session, the Governor is satisfied that 
circumstances exist which render it necessary for him 
to take immediate action, he may promulgate suoh 
Ordinances as the circumstances appear to him to 
require.” 

[30] The Preamble to the Ordinance is in 

these terms : 

“Whereas the Houses of the Legislature of the State 
of Bihar are not in session ; 

And whereas the Governor of Bihar is satisfied that 
circumstances exist which render it necessary for him 
to take immediate action to provide for the preventive 
detention in connection with the public safety .., .and 
maintenance of publio order is in the State of Bihar : 

Now, therefore, in exercise of the powers oonferred 
by cl. (1) of Art. 213 of the Constitution of India ; the 
Governor is pleased to make and promulgate the fol¬ 
lowing Ordinance.” 

[311 Tor a valid Ordinance, two conditions 
are necessary under Art. 213; (l) that the Gover- 
nor is satisfied that oiroumstances exist which 
(require immediate action, and (2) that in his 
opinion the circumstances require suoh an Ordi¬ 
nance as he promulgates. The preamble makes 
it clear that the first of these conditions is 
satisfied. It is stated that the Governor is satis- 
ified of the necessity of immediate action. But 
the second condition is not satisfied. The Gover- 
nor has not stated, as he should have done, that 
in his opinion the circumstances required an 
Ordinance in these terms The preamble should 
have been : “And whereas the Governor of Bihar 
is satisfied that circumstances exist which render 
it necessary for him to take immediate aotion 
to provide for preventive detention in connec- 
tion with the publio safety and maintenance of 
public order in the State of Bihar; and whereas 
these circumstances, in the opinion of the 
Governor, requires the promulgation of an Ordi¬ 
nance in the following terms; now, therefore 
etc., etc.” 

[823 This point at first glance may appear 
highly technical or even trivial. Yet, in my 
opinion, this is the rock upon which this Ordi¬ 
nance must founder. A slender pinnacle of 
rook is sometimes the sharpest and most effec- 
tive in sinking the ship. We are apt to lose 
sight of the importance of the point simply 
because we almost inevitably think of the 
matter in the light of the existing circumstances 
and the existing Ordinance, and find it difficult 
to ignore the fact that the present Ordinance is 
quite clearly one appropriate to the circum¬ 
stances. That, however, is a wrong line of 
approach. We have to consider the question in 
the light of all possible circumstances and all 
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possible Ordinances, for we have to give an 
interpretation of the Constitution which is 
equally valid for all circumstances. 

[33] The Courts are the guardians of the 
fundamental rights of the people. Where a 
Constitution contains provisions curtailing the 
fundamental rights previously set out therein 
in general terms, it is absolutely vital for the 
Courts to see that any law embodying the cur- 
fcailment is most strictly in accord with the 
constitutional provisions for such curtailment, 
and that every safeguard which the constitution 
does contain is most rigidly insisted upon and 
enforced. That is all the more so when the 
Court is debarred from examining the reason¬ 
ableness of the law, and is allowed only to apply 
formal safeguards within a rigidly limited field. 
Such is the case here. Quite certainly the 
framers of the constitution did not contemplate 
under Art. 213 that in certain circumstances of 
emergency the Governor, that is to say the 
Government should be at liberty to frame any 
sort of Ordinance he pleased. For example, 
suppose an emergency arises owing to flood, 
and taking advantage of the existence of this 
emergency the Governor frames an ordinance 
to the effect that all blue-eyed babies shall be 
strangled at birth. Suoh an ordinance would be 
wholly unreasonable, but the Courts are de. 
barred from declaring it void on the ground of 
unreasonableness. Yet the Courts are not wholly 
debarred from questioning it. A slender safe¬ 
guard is provided for the existence of the emer¬ 
gency, and a second slender safeguard is provided 
to ensure that the ordinance will be appropriate 
to that emergency; to ensure that the Governor 
shall not take advantage of the existence of an 
emergency of one kind to issue an ordinance 
which the circumstances do not at all require. 
The safeguard in each case is that the Governor, 
that ia again to say, the Government the Governor 
being constitutional shall have honestly applied 
his mind in both respects, and shall say so, so that 
the Courts may have some means of varifying 
that the mind of the Governor has in fact been 
applied. In other words, there must be a certi¬ 
ficate by the Governor—a certificate which shows 
that he has applied his mind to the matter and 
has honestly formed an opinion—a bona fide 
opinion, that not only do the oiroumstances 
require immediate action, but the circumstances 
also require suoh an ordinance as he promulgates. 

[ 34 ] It may be said that the Government 
will be composed of reasonable beings, and 
would not be likely to frame an ordinance 
irrelevant to the circumstances. We can rna e 
no such assumption. The fact that we may ave 
at this particular time or at any time a Govern¬ 
ment composed of reasonable men is no warrant 
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for assuming that that always will be so. We 
have to bear in mind the possible case of a 
Government of unreasonable tyrants which 
might take advantage of the existence of an 
emergency to issue a tyrannical and unjust ordi¬ 
nance, not at all required. But then, it may be 
said in suoh circumstances there is no safeguard 
for such a Government might falsely say that in 
its opinion the circumstances required the action 
taken. The safeguard may be slender, but it is 
not nugatory because the Courts can always 
enquire if mala fides have become apparent, and 
it might well be that a Government unscrupul¬ 
ous enough to make an emergency an excuse 
for unjust action might yet hesitate and the 
Governor at the head of it, however constitu¬ 
tional, might even more hesitate, to give a 
formal certificate implying honest examination 
of the circumstances and the formation of an 
honest opinion. Moreover, the more slender the 
safeguard, the more rigorously must the Courts 
examine it and apply it. 

[35] To all this the learned Government 
Advocate replies that the preamble in this case 
does embody the second safeguard also because 
the Governor says that he is satisfied not only 
that circumstances exist requiring immediate 
action, but requiring immediate action to pro- 
vide for preventive detention in connection 
with the public safety and maintenance of pub. 
lie order. That, in my opinion, is not enough 
and is not a compliance with Art. 213. It shows 
that the Governor is satisfied that a preventive 
detention Ordinance is necessary, but not that 
he is satisfied that this particular preventive 
detention Ordinance is necessary—that an Ordi¬ 
nance in these particular terms is required; for 
example, that provisions for three months’ de¬ 
tention are required rather than six weeks. 

[36] An example will make this clear, if we 
are to teat the validity of the preamble. We 
must clearly consider below if not this particular 
preventive detention Ordinance, but any possible 
preventive detention Ordinance we can think of. 
Suppose the preamble had been followed by an 
Ordinance to the effeot that all persons wearing 
beards would be detained. This is by no means 
so absurd as it sounds. Such a measure has not 
always been too ridiculous for Government to 
contemplate; for example, Peter the Great of 
Russia put a tax upon beards, and every bearded 
man in bis dominions had to wear a disc attached 
to the beard to show that he had paid his tax. 
If this is the Ordinance before us, must we uphold 
it on the terms of this particular preamble? 
Quite obviously not. It would be a proper case 
for declaring the Ordinance void because the 
certificate was not there that in the opinion of 
the Governor the circumstances required it. If 


that is so, we must reject the present Ordinance, 
however reasonable it may appear, upon the 
very same grounds. As I have said, it is our 
duty to give an interpretation of the Constitution 
in most general terms. In the light of all 
possible cases, and in my opinion, it is vital 
when the safeguards are so slender that we should 
adopt the interpretation I have indicated, it is 
vital in the interests of the preservation of the 
fundamental liberties of the people, and the 
Courts must not swerve from their duty merely 
because it may involve nullifying provisions 
which in the particular case before them may 
happen to be reasonable and proper. 

[37] As I have now held the Ordinance is 
void as not satisfying the conditions laid down 
in Art. 213 for its promulgation, it will suffice to 
deal very briefly with Mr. Ghosh’s remaining 
points. 

[38] (b) Mr. Ghosh has argued that the order 
has not been properly authenticated because it 
is only signed by an under.Secretary and under 
Art. 1€6 (2) of the Constitution, orders and other 
instruments made and executed in the name of 
the Governor shall be authenticated in such 
manner as may be specified in rules to be made 
by the Governor. When Mr. Ghosh made this 
point no such rules had been placed before us 
and we were asked to rely upon the old rules 
under s. 69, Government of India Act. But 
during the hearing, a gazette notification of 26th 
January, containing new rules for authentication 
under Art. 166 was placed before us and under! 
those new rules the authentication is in order, 
so there is nothing in this point. 

[39] (c) Mr. Ghosh attacks both the Ordinance 
and the order on the ground of mala fides. He 
argues that the State of Bihar oannot by the 
device of making successive laws or orders, 
each lasting three months, deprive a citizen of 
the right given under Art. 22 ( 4 ) (a). I am 
prepared to hold that in some circumstances 
successive laws or orders might have to be 
declared illegal as colourable devices to evade 
constitutional provisions, but I am clearly of 
opinion that there is nothing of the sort in the 
present case. It is quite patent that this Ordi¬ 
nance was framed in view of the fact that this 
Court had just declared that Act ill [3] of i960 
had become void. Had such action not been 
taken,a large number of persons might have had 
to bo released whom Government considered it 
necessary to detain in the interest of public order 
and safety. Such beiDg the object of the Ordi¬ 
nance, its effects are irrelevant. For in consi¬ 
dering the question of bona fides or mala fides 
we are concerned only with the motive and not 
the results. It is necessary also to point out 
that in framing an Ordinance or a detention law 
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it has to be made suitable for dealing with fresh 
detenus. So far as the law is concerned, there 
is another aspect of the matter. There is no 
Question here of successive laws or successive 
Ordinances because this is the first occasion on 
which an Ordinance has been issued under the 
new Constitution. Article 22 (4) embodies a sub* 
stanti v 0 right; it is not only a matter of procedure. 
Therefore, it is not retrospective in the absence 
of any express provision, to that effect. There¬ 
fore, anything which may have happened before 
the Constitution came into force is irrelevant# 
There is, therefore, no question of any mala 
fixes eo far as the Ordinance is concerned. 

[39a] As for the order it is true that the peti¬ 
tioner has been in detention under successive 
orders for a long time. But it would be too much 
to hold that all that has occurred in his case 13 the 
result of dishonest machinations to deprive him 
the benefit of consideration of his case by the 
Advisory Council. Prom an affidavit filed by 
Government it appears that his case was refer- 
ieu to an Advisory Council, The Council sub¬ 
mitted a report which was certainly not a proper 
one. Instead of expressing a specific opinion on 
his case, it merely laid down a general rule, 
suggesting that the Government should deal 
with his and other oases in accordance with the 
rule in the light of the materials they had in 
each case. The Government then sent the ca 3 e 
back for a definite report regarding each detenu. 
There was nothing at all wrong with that. Before 
a fresh report could be submitted, the Advisory 
Council ceased to exist, either by resignation of 
some of its members :becoming ineligible under 
the new provisions of Act in [3] of 1950 . There 
i3 no reason to suppose that Government was 
not taking steps to form a new Advisory Board 
as quickly as possible and to refer his case to 
it, and it may be assumed that Government 
would under the new Ordinance have taken steps 
as promptly as possible to see that his case was 
again referred to an Advisory Council. It seems 
to me that the petitioner has merely been a 
victim of ciroumstances. Circumstances mainly 
resulting from the facts that the original Act 
was declared ultra vires by the Federal Court, 
then an Ordinance was declared invalid and had 
to be replaced, and finally Act ill [3l of 1950 
was declared void. There is nothing in the case 
sufficient to establish any bad faith on the part 
of Government. 

[40] Mr. Ghosh argues that from the point of 
view of Criminal law, under 8. 52, Penal Code, 
nothing can be said to be done in good faith 
which is not done with due care and attention. 
Admitting that to be so, I am still of opinion 
that bad faith has not been established. I do not 
think it shows want of due care and attention 


in the sense of bad faith that Government did 
not foresee the fate of the various Aots and 
Ordinances. In the oase of Act m [3] of 1950 
it was not for anything done by the local 
Government but for a defect in the procedure 
adopted by the Centre that we declared it void. 

[41] The fact that in this Ordinance Govern¬ 
ment took steps to remove all the objectionable 
features pointed out by this Court in Act in [8] 
of 1950 is itself indicative of bona fides and not 
of anything to the contrary. 

[42] Holding however as I do that the deten¬ 
tion is under an invalid Ordinance, I would 
order the immediate release of the petitioner. 

[43] Sarjoo Prashad J. — I have examined 
the judgment prepared by my Lord the Chief 
Justice with all the care and attention which his 
judgment pre-eminently deserves. I am glad to 
find myself in complete agreement with him on 
all the other points discussed in that judgment 
except one, on the basis of which his Lordship 
has held that the Ordinance is invalid, and, in 
consequence, the order of detention passed there¬ 
under is illegal. It is hardly necessary for me 
to mention that all the various lines of argu¬ 
ment advanced at the Bar or arising in course of 
our discussion have been lucidly formulated, 
comprehensively examined and satisfactorily 
answered, and I feel that I cannot improve 
upon the discussions contained in the judgment 
of my learned brother on these points. I will, 
therefore, content myself with a consideration of 
the point on which the difference has arisen, 
namely, the point of promulgation of the 
Ordinance, that is, Bihar Ordinance II [ 2 ] of 1950, 
under which the present order of detention has 
been passed against the petitioner. I regret to 
have to say that I cannot persuade myself to 
hold that the Ordinance is invalid beoause it has 
not been properly promulgated. 

[ 44 ] The Ordinance in question has been 
promulgated by the Governor of the State of 
Bihar in the exercise of the powers conferred on 
him by cl. (l) of Art. 213 of the Constitution of 
India. Artiole 2L3 provides that when the Legis¬ 
lative Assembly of a State is not in session, or 
where there is a Legislative Council in a State 
when neither of the Houses of the Legislature 
are in session, the Governor is entitled to pro¬ 
mulgate Ordinance; but before he does so, there 
are two conditions necessary: first is that the 
Governor should be satisfied that circumstances 
exist which render it necessary for him to take 
immediate action, and second is that he may 
promulgate such Ordinances as the ciroumstances 
appear to him to require. It i3 argued that in 
order that this promulgating power be exercised 
by the Governor both the circumstanoes must be 
found to exist. He should be satisfied not only 
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that the circumstances render it necessary for 
him to take immediate action but also that the 
Ordinances promulgated by him are such as the 
circumstances appear to him to require. A refer¬ 
ence is accordingly made to the preamble of the 
Ordinance in question and it is argued that the 
preamble does not fulfil both the aforesaid 
requirements of S. 213 of the Constitution Act. 
The argument is that the preamble only mentions 
that the Governor is satisfied that circumstances 
exist which render it necessary for him to take 
immediate action” to provide for preventive 
detention but the preamble does not show that 
the Governor considered that the circumstances 
appeared to him to require the promulgation of 
this Ordinance. I am afraid this argument does 
not commend itself to me. Reading the preamble 
as a whole, it is quite clear that it fulfils the 
requirements of Art. 213 of the Constitution of 
India. It says, in the first place, that the 
Governor of Bihar is satisfied that circumstances 
exist which render it necessary for him to take 
'.mmediate action. If it had only stopped with 
this observation, and thereafter proceeded to say 
that in exercise of the powers conferred under 
Art. 213 of the Constitution of India, the Governor 
is pleased to make and promulgate the Ordinance, 
there might have been something to be said in 
support of the argument. But it doe 3 not stop 
there; it proceeds to say in the second place that 
the immediate action is necessary “to provide 
lor preventive detention in connextion with the 
public safety and maintenance of publio order 
in the State of Bihar” and then it goes on to say 
that the Governor is pleased to make and 
promulgate the following Ordinance,—the terms 
whereof are for preventive detention. From 
this it is quite clear that the Governor was 
satisfied in regard to both the factors and consi¬ 
dered that the circumstances appeared to him to 
require the promulgation of this Ordinance. 
Even if something more is to be added to the 
preamble in question, it would not, in my opi¬ 
nion, improve the situation or make any sub¬ 
stantial difference. On the other hand, it might 
lead to tautological inaccuracies. Considering 
the preamble in its entirety, it appears to me 
that both the requirements of Art. 213 have thus 
been completely fulfilled. 

[45] It must be, however, remembered that 
even if the preamble had been defectively worded, 
it could not be said that the terms of the 
Ordinance would be rendered nugatory, provided 
always that the conditions required by Art. 213 
existed for the promulgation of the Ordinance. 
Article 213 does not require that the conditions 
which render it necessary for the Governor to 
aot in promulgating the Ordinance must be 
specifically stated in the preamble, or that it must 


be incorporated in the body of the Ordinance 
itself. The preamble might have only mentioned 
that in promulgating the ordinance the Governor? 
purported to act under Art. 213 of the Constitu¬ 
tion of India, and thereafter the terms of the 
Ordinance may have been mentioned. Even then, 
in my opinion, it could not be said that the 
legislation wa3 invalid, or that the promulga- 
tion of the Ordinance was illegal provided as I 
have said the circumstances which rendered it 
necessary for the Governor to act did exist. The 
Judicial Committee of the Privy Council when 
dealing with an ordinance promulgated by the 
Governor-General under para. 72 of Soh. IX, 
Government of India Act, 1935 observed that 

“ the paragraph does not require the Governor-General 
to state that there ia an emergenoy or what the emer¬ 
gency is, either in the text of the Ordinance or at all 
and assuming that he acta bona fide and in accordance 
with his statutory powers, it oannot rest with the Courts 
to challenge bis view that the emergency exists.” See 
Emperor v. Banaori Lai , A. I. R. (32) 1945 P. C. 48 : 
72 I. A. 57 : (46 Cr. L. J. 589). 

The power whioh i3 vouchsafed to the head of 
the State to aot for purposes of emergency in 
promulgating an Ordinance cannot be affected 
merely because he does not state in dear terms 
in the Ordinance itself the circumstances which 
have rendered it necessary for him to act in the 
exercise of that power. In all such cases it is for 
the Governor alone to deoide in the forum of his 
conscience whether ho has reasonable caus9 to 
be satisfied of the necessity of promulgating an 
Ordinance of the nature promulgated by him. I 
may refer in this connexion to a passage in the 
judgment of the then Chief Justice Sir Clifford 
Agarwala where he say3: “The true meaning of 
the observation relied upon by the learned Advo¬ 
cate is that when an enactment requires an officer 
to 1)9 satisfied about the existence of a particular 
state of things before taking action, his satisfac¬ 
tion i. e. hi3 mental state, mu3t be accompanied 
by an element of reasonableness, determined 
however by himself i. e.'the officer’s mind to him 
a kingdom is Roma Iccuta causa finita ast." 
Basanata Chandra v. Emperor , 23 Pat 968 at 
p. 980 : (A. I. R. (32) 1945 Pat. 44 FB). The oir- 
cum3bance3 whioh are required to exist within 
the meaning of Art. 213 might, if necessary, pro¬ 
perly be considered in determining whether an 
emergency has arisen. Buta3 it ha3 been pointed 
out, in several cases the question whether an 
emergency exists at the time when an Ordinance 
is made or promulgated is a matter of which 
the Governor-General is the sole judge. This 
proposition was laid down by the Judicial Com¬ 
mittee in Bhagat Singh v. King-Emperor , 58 

I. A. 169 : (A.I.R. (18) 1931 P. 0. Ill : 32 Cr. L. J. 
727) and has been affirmed and reiterated in sub- 
sequent decisions. 
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[46] I have approached the problem purely 
from the legal stand point, and I have also pur¬ 
ported to act upon the assumption that if there 
are two interpretations possible of a provision 
in the Constitution Act, the one which leans in 
favour of the liberty of the people should be 
adopted in preference to the one which -pur¬ 
ports to curtail that liberty I am not forgetful 
of the fact 'that Courts are guardians of the 
fundamental rights of the people, and that the 
fundamental rights guaranteed to the people 
under the Constitution must be scrupulously 
upheld and safeguarded. But it must be remem¬ 
bered that Art. 213, Constitution Act is intended 
to deal with emergency legislations where the 
Governor finds immediate action is necessary. 
In such cases of emergency, where the security 
of the {State is in danger and the maintenance 
of public order is essential the head of the 
executive in every country has been allowed a 
certain amount of latitude, and the ordinary 
rules of interpretation which’apply to legislations 
in general are not so freely applied. I may 
in this connexion quote from a decision of 
Viscount Maugham of the House of Lords in 
the famous case of Liversidge v Anderson , 1942 
A. c. 206 : (1941-3 ALL E. R. 338). The quota¬ 
tion runs as follows : 

“Before dealing with the consideration of the regula¬ 
tion it is desirable to consider how the matter should be 
approached. The appellant’s counsel truly say that the 
liberty of the subjeot is involved. They refer in em- 
phatio terms to the Magna Carta and the Bill of Rights 
and they contend that legislation dealing with the 
liberty of the Bubjeot must be construed, if possible, in 
favour of thq subject and against the Crown. Adopting 
the language of Lord Finlay L. C. in this House in 
Rex v. Halliday, (1917 App. Cas. 260, 271) I hold that 
the suggested rule has no relevanca in dealing with an 
executive measure by way of preventing apublio danger 
when the safety of the State is invovled. My Lords, 

I think we should approach the construction of Regu¬ 
lation 18B of the General Regulations without any 
general presumption as to its meaning except the uni¬ 
versal presumption, applicable to orders in council and 
other like instruments that, if there is a reasonable 
doubt as to the meaning of the words used, we should 
prefer a construoion which will carry into effeot the 
plain intention iof those responsible for the Order in 
Council rather than one which will defeat that inten¬ 
tion/ 1 

[47] This shows that (in?) the cases of such em¬ 
ergency legislations the safety of the State is the 
primary consideration and a construction should 
be given to the legislation which may have the 
effect of carrying out the purpose of the legisla¬ 
tion and not defeating that purpose. 

[49] There is no presumption against the bona 
fides of the head of the State. On the contrary 
the Constitution Act itself has vested him 
with these emergency powers, and by reason of his 
position he is entitled to public confidence in his 
capacity and integrity. Besides, as my learned 


brother has himself pointed out the Governor i& 
not a despotic Governor, he has to act upon the 
advice of his ministers who in turn are the re. 
preservatives of the people. He is, in promul¬ 
gating this legislation, answerable to th& 
legislature In fact the Ordinance has no effect 
and shall cease to operate at the expiration of 
six weeks from the re-assembly of the Legis¬ 
lature, or if before the expiration of that period 
a resolution disapproving it is passed by the 
Legislative Assembly and agreed to by the 
Legislative Council vide Art 213 ( 2 ) (a). That 
being so, as Lord Wright stated in the same 
famous case of Liversidge v. Anderson (1942 
A. o. 206 : 1941-3 all E. R. 338) already men- 
tioned above, 

“If the sense of the country was outraged by the 
system or practioe of making detention orders or 
indeed, by any particular order, it could make itself 
sufficiently felt in the Press and Parliament to put an 
end to any abuse and Parliament can always amend the 
Regulation” 

in my opinion, this argument applies with equal 
force to the powers exercisable by the Governor 
under Art. 213 of the Constitution of India, and 
I do not see how the Governor can act as a- 
despot even if he intended to do so. 

[49] The Constitution appears to have pro¬ 
vided a further safeguard in that it has placed 
preventive detention for reasons connected with, 
the security of the 8tate and maintenance of 
public order, etc., in the Concurrent List. Tho 
Indian Parliament, therefore, or the President 
of the Indian Union may also act to frame laws 
in connection with this matter and may continue 
to exercise wholesome check upon the Governor 
of the State or States concerned. In any case it 
seems to me that even if a particular Governor 
exeroising his powers under Art 218 chose to aot 
as a despot and if the checks suggested above 
are ineffective, there would be nothing to prevent 
him from falsely asserting in the preamble that 
in his opinion he was satisfied that circumstances 
appear to him to require the promulgation of an 
Ordinance of a particular character. I do realise 
that the interpretation which we are giving to 
Art. 2)8 has a far reaching effeot, and in giving 
our interpretation we are not to consider whe¬ 
ther a particular Governor or a particular 
Government is reasonable or unreasonable. But 
speaking for myself, I have absolutely no mis¬ 
givings on the point that if the Governor happens 
to act grossly and manifestly in an unreason¬ 
able and unjust manner. Courts would be sc 
powerless as not to cheok the wrong or to pro¬ 
tect the liberty of the people. 

[60] I have of course held that under Art. 312 
it is for the Governor to be satisfied that circum¬ 
stances exist which render it necessary for him 
to act immediately, and that the circumstances 
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require the promulgation of a certain kind of 
Ordinance. It is true that where the Governor ia 
so satisfied, it may not be open to a Court of 
law to examine the basis of suoh satisfaction. 
In other words, it may be true that Courts could 
not apply any objective test to the reasonable- 
ne3s of the cause, and it may not be open to 
us, therefore, to examine the sufficiency of the 
Governor’s reasons but only the fact of his satis¬ 
faction. The object of precluding Courts from 
applying an objective test is quite obvious. In 
many cases the Governor may be acting on 
information of the most confidential character 
which may not be disclosed on grounds of public 
policy. This privilege of Government cannot be 
doubted and in fact such a privilege has always 
been conceded and must be conceded to high 
officers of State when they are acting in public 
interest. As I have said there is certainly no 
presumption in favour of bad faith, dishonesty 
or fraud, least of all when th6y are attributed to 
an Officer of the State, and above all the head 
of the State as in the present case. The law 
presumes that ordinary standards of truth and 
honesty have been observed until the contrary 
is shown by evidence incompatible with such 
standards. 

[5l] But it must also be remembered at the 
same time that wherever a legislation uses the 
word "satisfied,” it must mean reasonably satis¬ 
fied. I again quote for my authority the decision 
of the House of Lords in Liversidge v. Ander¬ 
son, 1942 A. 0. 206: (1911-3 ALL. E. R. 338). In 
that case Lord Wright pointed out "satisfied” 
must mean "reasonably satisfied.” It cannot 
import an arbitrary or irrational state of being 
satisfied. It is, therefore, quite obvious that if it 
is found on the very face of an Ordinance that 
it is an irrational and an unreasonable piece of 
legislation, a Court of law would certainly be 
entitled to hold that the legislation is invalid 
and pronounce against its being enforceable. My 
learned brother himself points out: "Courts can 
always enquire if mala fides have become appa¬ 
rent.” It might well be that a Government may 
be unscrupulous enough to make an emergency 
an excuse for unjust action and may promulgate 
an Ordinance which may be on the very face of 
it inconsistent and unwarranted by the emer¬ 
gency in question and may be on the face of it 
so unreasonable as not to appeal to any rational 
individual. In those cases, in my opinion, the 
Court would bo always entitled to declare that 
the Ordinance is illegal. The illustrations, there- 
fore, suggested in the judgment of my learned 
brother do not cause me any embarrassment as 
I am not prepared to go to the length of holding 
that even though a particular Governor may 
act quite unreasonably and in complete violation 


of the terms of Art. 213 of the Constitution, the 
Court of law may yet sit quietly over it and see 
that injustice being done. In my opinion, that 
is never the purpose of Art, 213 of the Consti¬ 
tution. Such a legislation would be declared 
void on the ground of mala fides and as being 
wholly unreasonable on the very face of it. 

[52l For these reasons I cannot bring myself 
to hold that the promulgation of the Ordinance 
is illegal, and in my opinion, therefore, the Ordi¬ 
nance is not void. 

[53] I have already said that I respectfully 
agree with the decision on all the other points 
referred to in the judgment of my learned 
brother. I would only wish to add just a few 
words on the attack made against the Ordinance 
and the order of detention on the ground of 
mala fides which rested on the contention that 
the making of successive laws or orders was a 
device to defeat the fundamental rights guaran- 
teed under Part ill of the Constitution of India. 


I am doing so because I hold rather stronger 
views on the question. I consider that it is nofei 
open to any State to play with the life andj 
liberty of its citizens and in providing legislation; 
for preventive detention it must always pay due’ 
care and attention so that the legislation scj 
enacted or promulgated is beyond exceptions.! 
A State must, therefore, exercise due care and 
attention in framing all such laws and legislations 
lest it may be accused of bad faith on account! 


of any hasty or ill-advised move taken in that 
direction. Successive legislations and orders of 
detention passed under legislations which have 
ultimately to be abandoned as found to be de¬ 
fective and void on technical grounds may in 
most cases lead to the unfortunate result of, 
detaining a person fcr a period much beyond j 
that contemplated by Art. 22 of the Constitution 
of India. A state must, therefore, guard against! 


any such unfortunate aotion. I am, however, 
satisfied that in the present case for the reasons 
assigned in the judgment of my learned brother, 
there are no mala fides at all, either in regard 
to the promulgation of the Ordinance or in 
regard to the order of detention passed against 
the petitioner. 

[54] There is only one other fact to which 
I think I must refer before I conclude my judg¬ 
ment. It has been pointed out that criminal 
law including all matters included in the Penal 
Code is item 1 in the concurrent list, whereas 
preventive detention for reasons connected with 
the security of the State and the maintenance 
of public order, etc., is item 3 in the concurrent 
list. Both these items, therefore, are in one and 
the same list. A question arose whether the 
rule of pith and substance could be applied tc> 
such a case where the fields of legislations ar 


1 
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undoubtedly distinct; and separate, yet they had differed. I stopped him from doing so, and 
come under the same list, namely the concur- informed the counsel for the parties that I pro. 
ji’enn list, i tie term pith and substance*’ is not posed to hear them only on the question referred 
a term of art but a term of convenience, and to me. Hence the arguments before me have 
|SpeakiDg for myself, I do not see why this rule been confined to the question of the validity of 
cannot be applied to a case where the two fields the Ordinance with reference to the preamble. 

■of legislation are distinct and separate though [68] The terms of the preamble to the Ordin- 
;in regard to certain incidental matters a legis- ance have been quoted in extenso in the judg- 
Lation which in pith and substance deals with a ment 0 f his Lordship the Chief Justice. Henoe, 
.particular field may casually encroach upon a it j g no {; necessary to repeat them here. The 
different subject-matter. It is however unneces- learned Chief Justioe has held that the preamble 
sarv to decide the matter for the purposes of ig defective in so far as it does not state that, 

this case. We find here that S. 5, Penal Code j n the Governor’s opinion, the circumstances 

^lioys s that it is not exhaustive and it makes a require the Ordinance to be promulgated in the • 
saving in respect of any special or local law; particular terms in which it has actually been 
so is the case with the Code of Criminal Pro- made. Sarjoo Prasad J., on the other hand, has 
cedure under S. 5 (2). The Ordinance itself taken the view that the preamble, read as a 

under s. 7 provides that it shall be in addition whole, was enough to satisfy the conditions laid 

to, and not in derogation of, any other law for down in Art. 213 (l) of the Constitution of India, 

the time being in force. In my opinion, there- j have gone through the judgments of their 

fore, as it has been already held by my learned Lordships more than once, and, in my opinion, 

brother, there is no scope for the application of the view taken by Sarjoo Prasad J., is the 

Arc. 254, Constitution Act in this case. correct one. In the first place, the arfciole does 

[55] In the result, I find that the Ordinance no t require that the Ordinance to be promul- 

;has been validly promulgated. I also find, in gated by the Governor has to state in so many 
’agreement with the deoision of my learned bro- words that the Governor was satisfied as to a 

'ther, that there is no other illegality in the certain state of affairs. In the second place, all 

jOrdinance or in the order of detention passed the paragraphs of the preamble read together 
against the petitioner. That being so, in my would show that the Governor was satisfied in 
opinion, this application fails, and the rule terms of Art. 213 (l) of the Constitution of India, 
issued in favour of the petitioner must be dis- Jn my opinion, his Lordship the Chief Justioe 
charged. omitted to consider the full force of the word 

[On a difference of opinion between Mere- ‘’therefore” in para. 3 of the preamble, whioh 
dith C. J. and Sarjoo Prasad J. on the question W ord incorporate the matters on which the 
whether the Bihar Ordinance II [2] of 1950 was Governor was satisfied, namely, (l) the existence 

validly promulgated, the matter was placed of circumstances necessitating immediate action, 

before Sinha J.] and (2) provision for preventive detention 

[553 Sinha J.—The Bench consisting of the leading up to the making of the Ordinance, in 
Chief Justice and Sarjoo Prasad J. which heard exercise of the powers conferred by cl. (l) of 
the application, a writ of habeas corpus, having Art. 213 of the Constitution of India. If the 
differed on the question whether, in promul- word “therefore” were given its full force, it 
gating the Bihar Preventive Detention Ordinance becomes absolutely clear beyond a shadow of 
(Bihar Ordinance II [2] of 1950), the Governor doubt that the Governor was promulgating the 
had complied with the terms of ol. (l) of Art. 213 Ordinance in question being compelled by the 
of the Constitution of India, the matter has been necessity of the circumstances to do so. As 
placed before me as the third Judge. His Lord- J agree generally with the reasons given by his 
ship the Chief Justice is of the opinion that the Lordships Sarjoo Prasad J., it is not necessary 
conditions laid down in the said article had not f or me to repeat them over again. 

been satisfied, and that, therefore, the Ordinance v B B. Buies discharged. 

was void. His Lordship Sarjoo Prasad J., on ' _ 

the other hand, is of the contrary opinion. On 7 

all other questions raised on behalf of the peti- A. I. R. ( 37 ) 1950 Patna 346 [ C . N. 89. j 
tioner, their Lordships agreed. Hence, the only Das AND SARJOO Prasad JJ. 

question which was referred to me is "whether Bir Singh—Appellant v. Budhu Bam and 
the Ordinance has been validly promulgated ” others-Respondents. 

[57] Mr. B. C. Ghosh, appearing on behalf of a F A D No 775 of 1943, D/- 22-3-1950, from 
the petitioner, expressed his intention of arguing aeolaion of Addl. Sub-J„ Motiha’ri, D/- 5-4-1948. 
the whole case before me, and not only the civil P. C. (1908), O. 41, R. 33 — Scope and appli- 
particular question on which their Lordships cability. 
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Though 0. 41, R. 38 is iu very wide terms, it must 
mot be interpreted in suoh a way as to abrogate the 
'Other provisions in the Code with regard to the filing 
of appeals, cro3s-objeotiona, etc. As an ordinary rule, 
an appellate Court must not reverse or vary a decree in 
favour of a party who has not preferred any appeal or 
cross-objection against it and this general rule Bhould 
hold good notwithstanding the enaotment of R. 33.* 
The illustration to the rule gives some indication of 
the olass of oases in which R. 33 will apply; for 
example, it applies to cases where, as a result of inter¬ 
ference in favour of the appellant, further interference 
with the deoree of the lower Court is rendered neces¬ 
sary in order to adjust the rights of the parties accord¬ 
ing to justice, equity and good conscience. [Para 3] 

Annotation: (’44-Com.) Civil P. C., 0. 41 R. 33 N. 6 
Pts. 1 to 5. 

H. P. Sinha and P. Jha — for Appellant. 

J . C. Sanyal — for Respondents. 

Das J. — The main question for decision in 
this 6econd appeal is if the Court of appeal 
below was justified under the provisions of o. 41 , 
R. 33, Civil P. C., in modifying a part of the 
decree passed by the Court of first instance, on 
an appeal by the defendant-appellant, but with¬ 
out any appeal or cross-objection having been 
preferred by the plaintiffs-respondents against 
that part of the deoree which was against them. 

[ 2 ] The facts relevant to the aforesaid ques. 

\ fcionare the following. The plaintiffs-respondents 
Drought a suit for a declaration of title and 
recovery of possession in respect of 14 kathas 
and 17 dhurs of land oomprised in plot No. 390 
situated in village Banuohapra. They alleged 
that the fruits of some trees on the land were 
settled with the defendant-appellant for five 
years. After the expiry of the period of the lease 
in 1939, the plaintiffs-respondents got back 
possession. It was further alleged that there 
were some structures on the land, namely, a 
pacca house, a hut, a latrine and a nad. Accord¬ 
ing to the plaintiffs-respondents they constructed 
the aforesaid structures except the nad, which 
v\ as made by the appellant with the permission 
of the respondents. In 1943, the appellant again 
wanted to take settlement of the fruits but the 
respondents refused. This led to a proceeding 
under s. 144, Criminal P. C., as a result of 
which the respondents were dispossessed by the 
appellant on 15th September 1944. The case of 
the appellant was that he bad taken settlement 
* of the land in batai from the father of plaintiff- 
respondent 1 in the year 1928. The appellant 
alleged that by reason of the said settlement 
and his continued possession since then, he had 
acquired a right of occupancy in the land It 
was alleged by the appellant that he constructed 
the pacca house, the hut, the latrine and the 
nad. The latrine and the nad were alleged to 
have been constructed some 8 or 9 years ago 
but the other structures were alleged to have 
been constructed more than 12 years ago. It 


may be stated here that no question of adverse 
possession arose in the case because the appel¬ 
lant himself admitted that the structures were 
constructed -with the permission of the respon¬ 
dents. The questions which were considered and 
decided by the Courts below were (l) whether 
the story of batai settlement in 1928, set up by 
the present appellant, was true; ( 2 ) whether the 
appellant had aoquired any right of occupancy 
as an under-raiyat under the provisions of 8.48 a, 
Bihar Tenancy Act, and (3) whether the struc¬ 
tures in question were built and constructed by 
the appellant or the respondents. The first two 
questions were answered against the present 
appellant, and the third in his favour. The Court 
of first instance held that there was no settle¬ 
ment of the land, and the appellant was a tres¬ 
passer in respect of the land, but a licensee or 
tenant at will in respect of the structures, he 
having made those structures with the permis. 
sionofthe respondents for temporary occupation. 
On these findings, the first Court that is, the 
learned Munsif, passed a decree in favour of the 
plaintiff-respondents with regard to the land, 
but ground (found?) that the respondents were 
not entitled to recover possession of the land on 
which the structures stood without asking the 
appellant to quit the structures or remove them. 
In other words, the learned Munsif passed a 
modified decree in favour of the respondents 
giving them possession of the land other than 
the land on w’hich the structures stood, as also 
mesne profits, etc. An appeal was preferred by 
the present appellant, who was defendant in the 
action, against that part of the decree of the 
learned Munsif which allowed possession of the 
land minus the structures. This appeal was 
heard by the learned Subordinate Judge of 
Motihari. He affirmed the three main findings of 
the learned Munsif, but he held that the learned 
Munsif was wrong in thinking that a notice to 
quit or a demand was necessary before the res. 
pondents could succeed in respect of the land 
on which the structures stood. This part of the 
decree of the learned Munsif was against the 
respondents. The respondents had not preferred 
any appeal or cross-objection. The learned Sub¬ 
ordinate Judge then expressed himself as follows: 

“No doubt, there la no crcss-appeal or objection on 
the side of the plaintiffs, but under O. 41, R. 33 , Civil 
P. C., I think the appellate Court has power to pass 
proper order on the facts of the case.” 

On this view, the learned Subordinate Judge 
passed a decree directing the appellant to remove 
the structures and restore the land to its original 
condition within a month, failing which he 
directed, the structures would be removed at 
his cost. The learned Subordinate Judge dis¬ 
missed the appeal of the appellant, but modified 
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tha decree in so far as ifc was against the respon- 
dents though the latter had not preferred any 
appeal or cross-objection. 

[3] Learned counsel for the appellant has con¬ 
tended before us that the learned Subordinate 
Judge had no jurisdiction to interfere with that 
part of the decree against which no appeal nor 
any cross objection had been preferred by the 
party aggrieved. Secondly, he has contended that 
even if the learned Subordinate Judge had juris¬ 
diction under the provisions of O. 41, B. 33, 
Civil P. C., this was not a proper case in which 
the jurisdiction should have been exercised. 
There is a large volume of case law on the 
purpose and scope of O. 41, R. 33, Civil P. C. 
with particular reference to the illustration given 
under the rule. Some decisions have held that 
the illustration is not meant to be exhaustive of 
the olass of cases in which the rule applies; other 
deoisions have held that the illustration indicates 
the principle underlying the purpose and scope 
of the rule. I do not think that it is necessary 
in this case to examine, in detail, the entire case 
law on the subject, because the decision in this 
case need not be rested on the higher plane of 
absence of jurisdiction. It is, I think, beyond 
dispute that the general principle is that a decree 
is binding on tho parties to it unless it is set 
aside in appropriate proceedings, if a party wishes 
to have a decree against him modified or re¬ 
versed, he must comply with certain require¬ 
ments as to filing of appeals, objections and so 
forth. Therefore, though o. 41, R. 33, Civil P* 0., 
is in very wide terms, it must not be interpreted 
in such a way as to abrogate the other provi¬ 
sions in the Code with regard to the filing of 
appeals, cross-objections, etc. It follows, there¬ 
fore, that as an ordinary rule an appellate Court 
must not reverse or vary a decree in favour of 
a party who has not preferred any appeal or cross¬ 
objection against it and this general rule should 
hold good notwithstanding the enactment of R. 33 
whioh enables an appellate Court, in exceptional 
cases, to pass such decree as ought to have been 
passed, or as the nature of the case may require, 
although the party in whose favour the decree 
is being made, may not have tiled an appeal or 
cross-objection. The illustration gives some 
indication of the class of cases in which R. 33 
will apply; for example, it applies to cases 
where, as a result of interference in favour of the 
appellant, further interference with the decree of 
the lower Court is rendered necessary in order 
to adjust the rights of the parties according to 
justice, equity and good conscience. 

[4] Keeping the aforesaid general principles 
in mind, I propose to examine some of the de 
oisions of this Court to which our attention has 
been drawn. The earliest decision of this Court, 


to whioh our attention has been drawn, is Ram 
Chander v. Dwarka Nath, 5 Fat. L. w. 213 : 
(A. i. R. ( 4 ) 1917 pat. 52), That was a case in; 
which the first Court decreed the suit against one 
Ambika Charan on his confession, and as against 
•another person Madho Prasad, he decreed the 
suit for Rs. 49, (the two suits being suits for 
rent). Against these decrees, the landlord ap¬ 
pealed, but neither defendant filed any cross¬ 
appeal against the decree made against him. 
The learned Subordinate Judge, while upholding 
the findings of the learned Munsif, said that on 
those findings the suits must be dismissed in 
toto for they were each suits for rent for a 
partition of a holding and not for a whole 
holding. The landlord then came in second ap¬ 
peal to this Court, and one of the questions 
raised was whether the lower appellate Court 
had power to set aside decrees which were not 
appealed from. With regard to the decree against 
Ambia Chandra, it was held that the decree was 
obtained by consent, and no appeal lay; there¬ 
fore, the learned Subordinate Judge was wrong 
in interfering with that decree. In respect to the 
deoree against Madho Prasad, the learned Sub¬ 
ordinate Judge was right in his interpretation 
of the rights of the parties; their Lordships 
then expressed themeselves as follows with re¬ 
gard to o 41, R. 33, Civil P. 0.: 

“As we read that section it applies only to cases io 
which for the ends of justice and for the equitable 
execution of a decree the appellate Court considers it 
neoessary to make a material variation in the decree. 

It does not seem to us that where there has been no 
orocB-appeal the whole amount decreed should be wiped 
off on considerations which may oommend them¬ 
selves to the appellate Court. If it were so, there would 
be an end of all oroes appeals. A litigant has no desire 
to pay oonrt fees upon a relief which he can obtain 
in the appellate Court without a fee. We are of opinion 
that the setting aside of the decree against Madho 
Prasad was without jurisdiction and must be deolared 
void.*’ 

The deoision, no doubt, put the matter on the 
higher plane of jurisdiction; but as I have 
already said, it is not necessary to go to that 
extent. One can say, that, speaking generally 
it would be wrong for the appellate Court to 
interfere with that part of the decree against 
which the aggrieved party has neither come up 
in appeal nor by way of a cross-objection. In 
Pavchu v. Anand Thakur , 2 Pat. 712: (a. I. R. 
(11) 1924 Pat. 160), the real question was one of 
limitation, but certain observations were made 
with regard to O. 41, R. 33. The observations 

were to the following effect : 

“It is contended by the learned Vakil that the High 
Court had no such power under 0. 41, R. 33. Tb6 
questicn is not whether the High Court would have 
exercised tbe* power; the question is whether there was 
a possibility of the High Court in the appeal of the 
plaintiff dismissing the plaintiff's entire suit. In my 
opinion, the oase of the plaintiff being that all the 
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defendants were joint tort-feasors and had jointly taken 
-possession cl the plaintiff’s land, It was open to the 
High Court, under the provisions of 0. 41, R. 33, to 
dismiss the plaintiff’s entire suit if it came to the 
conclusion that his appeal, as against defendants 3, 7 
and 15 could not succeed. I do not say that the High 
Court would, in the particular case, or in fact in auy 
case, take that oourse, but the possibility was always 
there, and in my opinion, the plaintiff was entitled to 
wait till the appeal was disposed of in the High Court 
before proceeding with his execution R3 against those 
defendants against whom h!s suit had succeeded in 
the Court of first instance.” 

It is clear that their Lordships were considering 
a theoretical possibility only, and thought that 
O. 41, R. 33, was sufficiently wide in terms to 
admit of the theoretical possibility of inter¬ 
ference, even though the party aggrieved had 
preferred no appeal or cross-objection. With 
regard to the theoretical possibility, their Lord- 
ships took a wide view. The next decision is 
Kesho Prasad Singh v. Narayan Dayal , 4 Pat. 
37 : (a. I. R. ( 12 ) 1925 Pat. 285). There Dawson 
Miller C. J. expressed himself as follows with 
regard to 0. 41, R. 33 : 

“In my opinion, 0. 41, R. 33 has no application to a 
case like this. The plaintiff succeeds in that suit in part, 
that is to saj, although he claimed a higher rent, he in 
fact succeeded in obtaining the smaller rent. He ob¬ 
tained a part of that which he claimed and that wa 3 
the result of oertain findings of the Munsif that the 
holdings had in fact been split up and that the plaintiff 
was entitled to sue for rent in the one case in respect of 
a holding of G.94 aores, and although he had claimed a 
greater rent than he was entitled to he was certainly 
antitied to the ient proportionate to that area. The 
defendants, after that decision was given and the decree 
passed against them, were content and remained satis¬ 
fied with that deoree. Thoy made no attempt to appeal 
and even when the plaintiff appealed they entered no 
oross-appeal or orosa-objection, and in my opinion, it 
was not competent to the learned Judge, when the only 
question before him was whether the plaintiff was 
entitled to the extra rent which had been refused him 
to enter into the question whether or not he was 
antitied to any rent. This matter was not before the 
learned Judge and although the wordingof 0. 41, R. 33, 
may be very wide and give a largo discretion to the 
Court, it is in my view, clearly not meant to apply to a 
case like the present. The object of that order is, speak¬ 
ing generally, to enable the appellate Court, where its 
decision interferes with or modifies or extends the deci¬ 
sion of the 1 jwer Court, to give effect to that decision 
by interfering, if necessary, even with the rights and 
liabilities of those who are not in fact appealing from 
the decision of the trial Court. Unless it is necessary in 
the interest of justice to give effect to the appellate 
Court’s decision by interfering in some way or other 
with the rights of those parties which are not the sub¬ 
ject of appeal before us then it seems to me that the 
appellate Court haB no right whatever to interfere.” 

I think that tho facts of this decision are the 
nearest approach to the facts of tho case under 
our present consideration. In a much later doci- 
3ion in Mohan Bilcram v. Deonarain t A. I. u. 
(32) 1945 Pat. 453 : (24 Pat 379), the same view 
was expressed. In a still more recent deoision in 
Sant Prasad Singh v. Charitar Singh , 30 p.l.t. 


369, the main decision was whether it was open 
to a defendant respondent to file a cross objection 
against a co-respondent uader the provisions of 
R. 22 of o. 41. Incidentally, it was observed that 
the language of R. 33 of o. 41 was very wide 
and under that rule, the Court had power to 
make a proper decree and such power could bo 
exercised in favour of all or any of the parties, 
even though they might not have filed an appeal 
or objection. The deoision can hardly be taken 
as a decision on the scope of R. 33 of o. 41. 

[5] Our attention has been drawn to some 
decisions of the Privy Council. In Nobin Chandra 
v. Chandra Madhab, 44 Cal. l: (a. i. r. (3) 
1916 P. c. 148), their Lordships referred to s. 561, 
Civil P. C., 1882 , corresponding to o. 41, R, 22, 
and said that in the absence of any cross appeal 
or any memorandum of appeal under o. 41, 
R. 22, it was not competent for the appellant to 
get any furthor remedy than the restoration of 
the order of the Subordinate Judge. What hap¬ 
pened was that in a suit for rendering accounts, 
tho claim was for rendering accounts for a period 
of about eight years. The Subordinate Judge 
ordered an account for about five years only. 
On appeal, the High Court reduced the period to 
five months. It was against that order that an 
appoal was taken to the Privy Council by the 
plaintiff, and their Lordships observed that as 
the appellants had not preferred any cross¬ 
appeal or memorandum of appeal to the High 
Court, they could not a3k that the accounts 
should 1)9 ordered for the whole period of the 
agency. In Muhammad Khaleef Shirazi & Sons 
v. Les Tanneries Lyonnaises, A. I. R. ( 13 ) 1926 
P. O. 34 : (49 Mad, 435), their Lordships said 
that o. 41, R. 33, Civil P. C., was not intended 
to apply to case3 in which an appeal wa 3 being 
preferred direct to His Majesty in Council 5 , 
which was not allowable under the Co3e of Civil 
Procedure, or under the Letters Patent of the 
High Court. In Anath Nath v. Dwarka Nath , 

A. I. R. (26) 1939 P. C 86 I (I. L. R. (1939) Kar. 
149), their Lordships said as follows with regard 

to o. 41, r. 33 : 

“It was contended, however, that the language of 
R. 33 of the earns order was wide enough to cover the 
case. Even if their Lordships assume that tho High 
Court was not wholly without power to entertain this 
ground of appoal—an assumption to which they do not 
commit themselves—they are clearly of opinion that 
R. 33 could not rightly be used in the present oaBO so as 
to abrogate the important condition which prevents an 
independent appeal from being in effect brought without 
any notice of the grounds of appeal being gften to tho 
parties who succeeded In the Court below.” 

[6] Learned counsel for the respondents has 
placed very great reliance on two decisions, 

Subram'inian Chettiar v. Sinnammal l 53 Had 

881 : (A. 1 . R. (17) 1930 Mad. 801 (p. I>.) ) and a 

single Judge decision of Lahore, Dayal Ram 
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v. Ladha Ram , a. I. r. ( 20 ) '1933 Lah. 40: (140 
I. c. 22 ). In the Madras Full Bench decision, it 
was held that the powers given to an appellate 
Court by o. 41, R. 33, Civil P. 0., were very 
wine, and could be exercised in a proper case 
even in favour of a respondent who had neither 
appealed nor filed a memorandum of cross- 
objection. It was pointed out, however, that the 
exercise of such extraordinary power was a matter 
of discretion with the appellate Court on the 
circumstances of the case. In the Madras case, 
it appears tnat the defendant conceded that the 
plaintiff, an attaching decree-holder, had the 
right to redeem. The concession was made on 
the basis of a decision which was subsequently 
overruled. In those circumstances, it was held 
that the defendant could raise the point again. 
The Lahore decision purports to follow the 
Madras decision. 

[7] If we look at the case before us, not 
from the extreme point of view of absence of 
jurisdiction, but from the limited point of view 
of the proper exercise of the jurisdiction under 
0 . 41, R. 33, Civil P. C., it seems clear to me 
that the learned Subordinate Judge was wrong 
in modifying the decree of the learned Munsif 
with regard to the structures, when the respon¬ 
dents, the aggrieved party, had apparently ac¬ 
cepted that decree and made no grievance of it. 
In the course of the argument before us, the 
question arose as to whether there would be any 
difficulty in giving effect to the decree of the 
learned Munsif for part of land. There are no 
materials before us from which it can be said 
that the decree of the learned Munsif for part 
of the land cannot be given effect to. Another 
question that has been oanvassed before us on 
behalf of the respondents is that in order to 
avoid multiplicity of suits, the decree of the 
learned Munsif was properly modified by the 
learned Subordinate Judge. It is contended that 
the learned Munsif was wrong in thinking that 
a notice to quit was necessary; furthermore the 
respondents can easily bring another action 
after giving such notice, if necessary. Speaking 
for myself, I think the learned Munsif was 
wrong in thinking that a notice to quit was 
necessary; but if a party accepts a wrong deci¬ 
sion, and does not file any appeal or cross¬ 
appeal, I doubt whether he can be heard to say 
that justice requires that the decision should be 
altered. To hold that he is so entitled without 
any exception, would be to abrogate the provi¬ 
sions as to the filing of appeals and cross¬ 
appeals. 

[8l For these reasons, I am of the view that 
the learned Subordinate Judge wrongly exercise 
ed his jurisdiction under o. 41, R. 33, Civil P. C , 
in interfering with that part of the deoree of 


Kamala Prasad 

the learned Munsif against which the rerpon- 

dents had neither preferred any appeal nor any 
cross appeal. 

[9] Learned counsel for the appellant faintly 
contended before us that his client bad taken 
settlement of the land in 1928 and acquired 
ocoupancy right by continued possession. The 
concurrent finding of the Courts below is that 
the story of settlement was false. The appellant 
did not, therefore, hold as an under-raiyat, nor 
did he acquire occupancy right. It was further 
admitted that the possession of the appellant 
was permissive possession so far as the struc- 
fcures were concerned. In that view of the 
matter, no question of adverse possession arose. 

On merits, I think, the appellant has no case of 
remaining on the land against the wish of the 
rightful owners. 

[10] I would accordingly allow this appeal 
only in part to the extent indicated below. The 
decree of the learned Subordinate Judge, so far 
as it modifies the decree of the learned Munsif 
with regard to the land on which the structures 
stand, will be set aside, and the decree of the 
learned Munsif restored. The plaintiff respon¬ 
dents will get their costs of the first Court, and 
also mesne profits decreed by the learned Munsif 
and affirmed by the learned Subordinate Judge. 
There will be no order for costs in the Court of 
appeal below nor of this Court. 

Sarjoo Prasad J.—I entirely agree. 

G.M.J. Appeal partly allowed . 

A. I. R. (37) 1950 Patna 350 [G.N. 90.] 
Ramaswami and Narayan JJ. 

Ram Swarup Singh and others—Petitioners 
v. Kamala Prasad Singh and others—Opposite 
Party. 

Civil Revn. No. 808 of 1949, D/- 23-3-1950, against 
order of Addl, Sub-J., 3rd Conrt, Gaya, D/- 6*7-1949. 

(a) Civil P. C. (1908), S. 151 — Principle and ob¬ 
ject of section. 

It is the duty of a Court to relieve parties against in¬ 
justice occasioned by its own acts aDd oversights, a 
prinoiple which finds expression in 8.151. The Code of 
Civil Procedure has never been regarded to be so 
exhaustive as to cover cases of all character, and, there¬ 
fore, S. 151 was enaoted which enables the Court to act 
upon the assumption of the possession of inherent 
powers for doing real and substantial justice between < 

the parties, and for preventing any injustice being done 
on account of its own careless acts. [Para 2] 

Annotation : (’44-Com.) C. P. C., S. 151, N. 1. 

(b) Civil P. C. (1908), S. 151—Revival of suit. 

Where in a suit to enforce several mortgage bonds, 

there were two sets of defendants, one set beiDg the 
members of the joint family of the mortgagors and the 
other set being the subsequent transferees with regard 
to the mortgaged properties and the suit was decreed in 
terms of a compromise against only some of the defen¬ 
dants who were parties to the compromise and it was 
neither decreed nor dismissed against the other defen- 
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dants among whom were the minor members of the 
joint family : 

Held, that under S. 151 the suit should be revived 
and should be re-tried and re-heard against all the 
defendants. [Para 4] 

Annotation : (’44-Com.) C. P.C., S.151, N. 4. Pt. 4. 

Labiarain Sinha and Lakshmatt Saran Sinha — 

for Petitioners. 

Balbhadra Prasad Singh and Bhagirathi Rai — 

for Opposite Party. 

Narayan J. — This application is direoted 
against an order of Mr. R. P. Sinha, Subordi¬ 
nate Judge, Gaya, by which he refused to re.hear 
Mortgage Suit No. 9 of 1945 against some of the 
defendants. The situation which has arisen in 
this case is a somewhat peculiar one, and such 
a situation would not have arisen if the Sub¬ 
ordinate Judge who passed the preliminary 
decree in the suit would have acted with care 
and circumspection. The suit was a suit to en¬ 
force several mortgage bonds, and there were 
two sets of defendants, the first set being the 
members of the mortgagors’ family and the 
second set being the subsequent transferees with 
regard to the mortgaged properties. Defendants 6, 
7 and 10 out of the defendants first party w’ere 
minors, and while defendants 6 and 7 were 
described as minors under the guardianship of 
their respective fathers who also wore the defen¬ 
dants in the suit, defendant 10 was described as 
a minor under the guardianship of bis brother 
who was defendant 9 in the suit. On 12th Novem¬ 
ber 1946, the plaintiffs and the major defendants 2 
to 6 filed a petition of compromise with a prayer 
that the suit be disposed of in terms of the com¬ 
promise petition. Before that date, one Mr. Abdul 
Heyat, Pleader, had been appointed as the guar¬ 
dian ad litem of the minors defendants 6, 7 and 
10, as their natural guardians had not appeared 
on their behalf, and hence after the petition of 
compromise had been filed the Court drew' the 
attention of the plaintiffs and the defendants 
who had appeared, to the fact that the pleader 
who had been appointed as the guardian of the 
minor defendants had not signed the compro¬ 
mise petition on their behalf. The parties were 
direoted “to remove the defects.” Thereafter on 
17 th December 1946, defendant 2 filed a petition 
for permission to compromise on behalf of the 
minor defendants 6, 7 and lo as their natural 
guardian, but this petition was not allowed, and 
it was noted in the order dated 7th December 1916 
that defendant 2 had not been described in the 
plaint as the natural guardian of these minor 
defendants. On 7th January 1947, however, 
another petition was filed by defendants 2 to 
5 in which it was stated that the pleader who 
had been appointed as the guardian of the minor 
defendants was not available as he had accepted 
service under the Government as a Munsif, and 


the prayer in this petition was that defendant 2 
be permitted to sign the compromise petition as 
the guardian of the aforesaid minor defendants. 
The following order was passed on tbn date, 
and this is the order on the basis of which the 
preliminary decree for the sale of the mortgaged 
property was drawn up : 

‘ Let the suit be decreed in terms of the compromise 
petition which will form part of the decree. Permission 
to enter into compromise is granted to the natural 
guardian of the minors as prayed, pleader guardian ie 
discharged. In the circumetancee of the oase, I am satis¬ 
fied that the compromise is for the benefit of the minor 
defendants.” 


The preliminary decree for the sale of the mort- 

gaged property was then drawn up, and it says 
that 

“the suit iB decreed in terms of the compromise petition 
for Rs. 5000 aa mentioned in the compromise petition 
whioh will form part of the dc-oree. 

On let June 1948, the plaintiffs filed a petition for 
passing a final decree in the suit, but this peti¬ 
tion was opposed by some of the defendants 
whose contention was that the deoree could not 
be made absolute against all the defendants in. 
asmuch as the preliminary decree had been 
passed only against defendants 2 to 5 who had 
entered into the compromise. This contention 
found favour with the learned Subordinate 
Judge who by an order dated 27th January 1949 
directed that a final decree be prepared only 
against defendants 2 to 5 per terms of compro¬ 
mise.” Thereafter in March 1949 the plaintiffs 
filed a petition for rehearing the suit as against 
the defendants who had not joined in the°com- 
promise, and this petition was disposed of by 
the learned Subordinate Judge by the order 
dated 6th July 1949 against which order the pre¬ 
sent application in revision has been filed by 
tho plaintiffs. The learned Subordinate Judge 
refused to rehear the suit, but modified the final 
decree already passed by directing that the final 
decree would be deemed to be a decree not only 
against defendants 2 to 5 but also against defen¬ 
dants 1, 8 and 9. The operative portion of the 

judgment of the learned Subordinate Judge runs 
as follows : 


-*■ o-.ou vi «,uo uyiuiuu cuai con uourt lias inherent 
powers to rectify a mistake in the judgment and the 
decree.^ It is not necessary to call for a petition from 
the plaintiffs under S. 151, Civil P. C. The Court can 
sun motu act under the provision of Ss. 151 and 
CivU P. O. The petition for rehearing oannol be enter ' 
tamed. But in exercise of the inherent powers Iherehv 
li.reot that order No. 50, dated 7th January ’1947 be 
modified only to this extent, namely, that the suit he 
ordered to [be?] decreed * V a rl e agafnst defendants ! 

8 and 9. In view of this modification in the order dated 
7th January 1947, the preliminary deoree prepared in 
the suit is also ordered to bs modified accordingly 1 
note will have to be made in tho decree showing that 

R h and U ‘q N d ?? ? eore ?, d u <a: defendants 1 

8 and 9. No mistake will be deemed to [have?] crept in 

the order, dated 7th January 1947 as also in tho decree 
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iu view of the non-meation therein of the minor defen¬ 
dants as also of defendants second party.” 

[2] The eintention on behalf of the applicants 
before us is that the Court below has failed to 
exercise a jurisdiction vested in it by law because 
it has nob disposed of the suit finally against 
the minor defendants and the defendants second 
party by either decreeing the suit or dismissing 
it as against them, and. in my opinion, this con¬ 
tention is well founded. The claim in this suit 
was for rs. 10.8S6 and according to the compro¬ 
mise the defendants were liable to pay only 
Rs. 8,000 out of which they paid Rs. 3,000 at the 
time of the compromise. Paragraph (l) of the 
compromise petition says that the decree would 
be deemed to be a final decree and that the 
plaintiffs will not be under the necessity of fil¬ 
ing an application for making the decree final. 
The prayer portion of the compromise petition 
clearly shows that the decree was to be passed 
only in terms of the compromise petition. Now 
admittedly, it is only defendants 2 to 6 who were 
parties to the compromise and though the order 
dated 7th January 1947 3hows that defendant 2 was 
permitted to enter into the compromise on behalf 
of the minor defendants as their natural guar¬ 
dian, he was nob their natural guardian. In his 
order dated 17th December 1946.. it was distinctly 
pointed out by the learned Subordinate Judge 
that defendant 2 had not been described as the 
natural guardian of the3e minor defendants, and 
in his order dated 6th July 1949 also against 
which this present application‘has been preferred 
the learned Subordinate Judge says that defen. 
daat 2 who wanted to sign the compromise peti¬ 
tion on behalf of the miaor defendants wa3 not 
their natural guardian. It was, therefore, an 
obvious mistake on the part of the learned Sub- 
ordinate Judge to have permitted defendant 2 
on 7th January 1947 to enter into the compromise 
on behalf of the minor defendants 6, 7 and 10 as 
their natural guardian. The learned Subordi¬ 
nate Judge has rightly pointed out that he was 
not only not their natural guardian, but even 
after the permissioo had been acoorded, he did 
not sign the compromise petition as their guar¬ 
dian. The compromise petition, as already 
pointed out, had bean filed on 12th November 
1946, and it underwent no change even after the 
aforesaid permission had been granted. In other 
words, even after this permission had been 
granted, defendant 2 did not sign the compro¬ 
mise pettition as the natural guardian of the 
minor defendants 6, 7 and 10. Certainly, he had 
signed the compromise petition on 12th Novem¬ 
ber 1946 in his personal capacity, and ho never 
thereafter signed it on behalf of the minor de. 
fendants. The learned Subordinate Judge, thare- 
Jore, rightly held that the compromise deoree 


could not be treated as a decree against the 
minor defendants. If on the facts he found that 
it could not be treated as a decree even against 
the defendants second party who were said to be 
transferees with regard to a portion of or the 
entire mortgaged property, we have to take it 
that no valid decree was passed even against the 
transferee defendants. I need not repeat that the 
compromise decree most clearly and distinctly 
shows that the suit had been decreed only on the 
basis of the compromise to which the transferee 
defendants were no parties. The question,there¬ 
fore, arises whether the suit should be revived 
from the stage at which it was left when the com¬ 
promise petition was filed or acted upon and 
should be continued as against the defendants 
against whom it has neither been decreed nor 
dismissed. The position certainly is that the suit 
has neither bean decreed nor dismissed as against 
the other defendants, and for this position the 
Court is greatly responsible. It is the duty of a 
Court to relieve parties against injustice occa¬ 
sioned by its own acts and oversights, and this 
principle has been reoognised in several autho 
rities and finds expression in S. 151, Civil P. C. 
Section 151, Civil P. 0, can certainly be applied 
in contingencies of this character, and its terms 
are wide enough to inolude a case of this nature. 
The Code of Civil Procedure has never been 
regarded to be so exhaustive as to cover cases of 
all character, and, therefore, a section was en¬ 
acted which enables the Court to act upon the 
assumption of the possession of inherent powers 
for doing real and substantial justice between 
the parties, and for preventing any injustice 
being done on account of its own careless acts. 

It was held by the Allahabad High Court in 
Bhcbgwan Dayal v. Param SukhD&Sx 39 all. 

8 : (A. I. R. (4) 1917 ALL. 477), that where pro- 
ceedings relating to the appointment of a guar- 
dia n'adiitem for a minor in a suit were declared 
to be invalid and a deoree passed against a 
minor had been set aside, because the minor was 
not properly represented in the suit, the Court 
whose duty it ultimately is to appoint a guardian 
has inherent power under S. 151, Civil P. 0. to 
revive the suit under O. 9, R. 13 of th9 Code. 
This is a much better case for the plaintiffs 
than the one which their Lordships of the 
Allahabad High Court had to decide, because in 
this present case the decree has not been declared 
to be invalid in any regular suit, and, in fact, 
the preliminary decree as prepared by the 
learned Subordinate Judge looks like a decree 
against all the defendants including the minors 
who did not join the compromise. If proceed¬ 
ings can be revived after they are declared 
invalid in a regular suit, there is no reason wh> 
the proceeding in this case should not be revived 
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'The ease of the plaintiffs as based on the 
mortgages has not been tried against all the 
defendants, and simply, by oversight, a decree 
in terms of the compromise was passed even 
against the defendants who did not join in 
the compromise. In Kripa Kishan v. Bcibu 
Lai , 45 ALL. 606 : (A. I. R. (11) 1924 ALL. 225), 
a decree in a suit against a minor had been set 
aside upon the ground that the minor defendant 
was not properly represented, and an application 
was thereafter made for the continuance of the 
-suit after proper appointment of a guardian. This 
application having been rejected by the Court, 
the High Court of Allahabad was moved in 
revision, and their Lordships held that the suit 
should be deemed to be revived from the point 
at wnich the application for appointment of the 
guardian was to be made. I think the following 
observation of their Lordships is important for 
our purpose : 

‘‘The ratio decidendi is that the previous suit having 
failed for want of a lawful guardian, the proceedings in 
it, including the decision, are a nullity from the point 
when the improper appointment of the guardian was 
made. It is not, therefore, a commencement of a fresh 
suit. It is not an application for re hearing, because in 
the eyes of the law there has been none; It is not an 
application to restore. It is an application to revive it 
by the appointment of a proper guardian, so that from 
the date of such appointment it become-! a properly 
constituted suit in which the difference between the 
parties can be decided.” 

[3] These two decisions were followed by the 
same Court in a very recent case Talib Ali v. 
Piarey Lai , 52 ALL. 924 : (A.I.R. (17) 1930 ALL. 
614), and according to the view taken in this case 
also the Court in the exercise of its inherent juris- 
diction under s. 151, Civil P. 0. can continue the 
suit against those defendants who had not joined 
in the) compromise. The English case, Henry 
Wihtam Hatton v. Hugh Harris , 1895 a . c. 647: 
(62 L. J. P. c. 24), also appears to me to he an 
authority in point and it supports the principle 
that mistakes in judgments and errors arising 
from such slips or omissions may at any time 
bo corrected by the Court or a Judge on motion 
or summons without appeal. A Full Bench of 
this Court held in Hirsan Singh v. Kishuni 
Singh t 10 Pat. 516 : (A. I. R. (18) 1931 Pat. 204 
F. B.) that if, upon an issue raised and tried 
in a subsequent suit, it is held that the claim in 
the original suit was false and fraudulent, the 
effect of such a decision is to put an end to that 
suit which cannot be revived and retried, hut 
that if on the other hand the ex parte decree is 
set aside on the ground that it was obtained by 
suppression of summons and the defendant in 
the original suit was prevented from appearing 
in the suit and defending it by reason of fraud 
committed by the plaintiff, the original suit is 
revived and the plaintiff of that suit is entitled 
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to have it tried and disposed of in accordance 
with law. This should he regarded a3 a much 
better case, because here the undisputed position 
is that the suit was neither decreed nor dismissed 
against the defendants other than defendants 2 
to 6. The plaintiffs and their lawyers may not; 
he free from blame inasmuch as they aLo did 
not act with perfect care in this case, but cer¬ 
tainly they can reasonably contend that they 
were misled by the view which the Court had 
taken. It would appear from the order of the 
learned Subordinate Judge dated 27th January 
1949 that the plaintiffs, because of the order 
passed by the learned Subordinate Judge on 7th 
January 1947 on the basis of which the preli¬ 
minary decree had been prepared, pressed for a 
final decree in the suit against all the defen¬ 
dants. But the Subordinate Judge* could not 
accede to the prayer of the plaintiffs which rested 
upon a judgment which was obviously erroneous 
and thus perpetuate the error w’hich had been 
committed by bis predecessor. This is a case in 
which the order on the basis of which the preli¬ 
minary decree was passed against all the defen¬ 
dants is on the face of it defective, irregular, 
and inoperative against all the defendants of the 
suit, and the Court has to relieve the plaintiffs 
against the injustice done to them bv its own 
acts, mistakes or oversights. The Bombay High 
Court in Karim Mohammad Jamal v. Rajooma, 
12 Bom. 174 held that the Court had inherent 
powers over its own records so long as those 
records were within its powers and that it could 
set right any mistake in thorn. Sargent C. J., 
quoted the following passages from the judg. 
mentsof Lindley L. J., and Bowen L. J,, which 
is to he found at p. 183 of the report : 

“Lindley L J., says, ‘There is no such magic in pass¬ 
ing and entering an order as to deprive the Court of 
jurisdiction to make its own records true, and if an 
order a? passed as entered does not express the real order 
of the Court, it would as it appears to me, be shocking 
to say that the party aggrieved cannot come here to 

have the record set right.It appears to me, 

therefore, that if it is once made out that the order, 
whether passed and entered or not, does not express 
the order actually made, the Court has ample jurisdic¬ 
tion to set that right, whether it arises from a clerical 
slip or not’. And Bowen L. J. says, ‘Every Court has 
inherent power over its own records a3 long as those 
records are within its power, and it can set right any 
mistake in them. It seems to me that it would be 
perfectly shocking If the Court could not rectify an 
error which is really the error of its own minister. 
An order, as it seems to me even when passed and 
entered may be amended by the Court so as to carry 
out the intention and express the meaning of the Court 
at the time when the order wa3 made, providod the 
amendment be made without injustice, or on terms 
which preclude injustice.” 

[ 4 ] A Division Benoh of this Court in 
Alhayanand Singh v. Rameshwar Singh, 9 
pat. 314 : (A. I. R. (17) 1930 Pat. 395) held that 



854 Patna 


BhAGWATI PBASAD t. RADHA KlSHUN (Bat J.) 1.1, B, 


although under 0. 23, B. 3, Civil P. C., it is 
obligatory on the Court to pass a decree in terms 
of the compromise after it has been recorded, it 
is rot essential that the passing of the decree 
should be simultaneous with the recording of 
the compromise and that there is nothing in the 
rule to prevent a Couit from postponing the 
passing of the decree so long as the proper guar¬ 
dian of the minor defendants had not joined in 
the compromise on their behalf, and if it found 
that the guardian was not joining in the com. 
promise on behalf of the minor defendants it 
should have proceeded to try the case as against 
those who could not be deemed to have validly 
entered into the compromise But the Court most 
erroneously and without exercising the least care 
made a decree in terms of the compromise against 
all the defendants as if all the defendants had 
entered into the compromise, and this was done 
even though in its Older dated 17th December 
1946 it had pointed out that defendant 2 was not 
the natural guardian of the minor defendants 6, 

7 and 10 and could not, therefore, enter into any 
compromise on their behalf. I am, therefore, of 
the opinion that this suit must be revived and 
the plaintiffs should be allowed to prosecute it 
against those defendants who have not entered 
into the compromise. The learned Subordinate 
Judge Mr. R P. Sinha, obviously fell into an 
error when he refused to rehear the suit against 
the defendants other than defendants 2 to 6, 
though he seems to have appreciated that he had 
inherent powers to rectify a mistake in the judg¬ 
ment, and though under his inherent powers he 
directed that the order dated 7th January 1947 
should be taken to be an order decreeing the 
suit against defendants 1, 8 and 9 as well. But 
a question still arises as to whether the suit 
Bhould be revived against all the defendants or 
only against the defendants who have not joined 
in the compromise. I have already pointed out 
that all the defendants first party belong to one 
joint Hindu family, and on a perusal of the 
plaint I have found that the plaintiff's sought to 
make all of them liable on the ground of legal 
necessity and bene6t to the joint family. The 
family being a Mitakshara family and the mort¬ 
gage being indivisible the interest of the minor 
defendants cannot be separated from the interest 
of the remaining defendants, first party, and, 
therefore, it seems essential that the suit should 
now be heard against all the defendants first 
party. And so far as the defendants second party 
are concerned they never joined in the compro¬ 
mise and after they are held to be subsequent 
transferees of the mortgaged property, they would 
certainly be liable for the amount which is found 
to be payable on the basis of the mortgage bond, 
in suit, and hence, I am of the opinion, that th« 


entire suit should be reheard and retried. The 
learned Subordinate Judge will dispose of the 
suit according to law, and at the final hearing 
it will be open to him to deal with the compro. 
mise petition in a proper and legal manner. 

[6] This application is allowed with costs and 
the order of the learned Subordinate Judge dated 
6 th July 1949 is set aside. The suit will be re¬ 
vived and will be disposed of by the learned 
Subordinate Judge according to law. Hearing 
fee two gold mohurs. 



aswa 



J. — I agree. 


V.B.B. 
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Sinha and Rai JJ. 

Bhagwati Prasad Sah—Appellant v. Radha 
Kishun Sah and others — Respondents . 

A. F. A. 0. No. 204 of 1949, D/- 13-2-1950, from 
order of Dist. Judge, Saran, D/- 28-5-1949. 

(a) Houses and Rents—Bihar Buildings (Lease, 
Rent and Eviction) Control Act (III [3] of 1947). 
S. 11 —Ejectment suit — Decree — Objection under 
section raised in execution proceedings — Res 
judicata -Civil P. C. (1908), S. 11, Expl. 4-Evidence 
Act (1872), S. 115. 

Section 11 of the Act has secured a very valuable 
right to a tenant to continue in occupation of his 
tenancy until a Court specially constituted under the 
Aot has exercised its powers to order eviction of the 
tenant on oertain grounds specified in the section it¬ 
self. So loDg as that condition precedent has not been 
fulfilled it is not open to the landlord to put his decree 
for eviction into execution. Even if, therefore, objection 
under the section is not raised by the tenant in the 
ejectment suit, he will not be debarred, by constructive 
res judicata , from raising the same objection in execu¬ 
tion proceedings. There can be no estoppel against a 
statute. [Paras 4, 8 and 9J 

Annotation : (’44-Com.) Civil P. C., S. 11, N 4, 11, 
23 and 33; (’46-Man.)Evidence Act, S. 115, N. 50. 

(b) Civil P. C. (1908), S. 11—Execution proceed¬ 
ings—Objection petition of judgment-debtor dis¬ 
missed for default —Hearing on merits of same 
objection on second objection — Petition is not 
barred. [Paras 5 & 8] 

Annotation : (’44-Com.) Civil P. C., S. 11 N. 23 
Pt. 54. 

B.B. Saran and Rameshwar Misra —for Appellant. 

P. B. Gupta—lot Respondents. 

Rai J —This is an appeal by the decree- 
holder against the order passed by the District 
Judge of Saran reversing that of the Munaif 
First Court, Chapra. 

[2j The appellant as plaintiff obtained a 
decree for ejectment against the defendants who 
were tenants of the premises in question. The 
decree has been executed, and, in the execution 
proceedings, the tenant-respondents have taken 
up a plea that s ll, Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947, is a bar 
to the decree-holder evicting them by these pro¬ 
ceedings. 
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[3] The trial Court dismissed the objection of 
the tenants-respondeuts on the ground of fcheir 
having nob taken such objection in the suit itself 
which would disentitle them from raising such 
objection in the execution proceedings by virtue 

' of the principles of constructive res judicata , 
as contemplated by S. 11, Expl. 4, Civil P. C. 
The executing Court was also of opinion that 
the provisions of the Bihar Buildings (Lease, 
Rent and Eviction) Control Act, 1947, do not 
apply to the facts of this case, as the notice to 
quit had been served before Act in [3J of 1947 
came in force. 

[4] On appeal, the lower appellate Court has 
taken another view of the matter. It has held 
that the provisions of S. 11. Bihar Act (III [3] 
of 1947) are wide enough to entitle the tenants to 
raise this objection doring the execution proceed¬ 
ings It has held that there is no bar against 
statute. In arriving at the judgment, the lower 
appellate Court has referred to the cases of Mrs. 
D}iaramshila Lall v. Bibi Amna> A. I. R. (85) 
1948 Pat. 269: (26 Pat. 693) and Sant Kuer v. 
Ganesh , A. I. R. (26) 1949 Pat. 137 : (27 Pat. 695). 
Their Lordships have held in those cases that 
the tenants have a statutory right to remain in 

\ possession of the premises unless the landlord 
takes recourse to proper proceedings as enjoined 
by Bihar Act (HI [3] of 1947) for their eviction, 
and, unless that is done, no Court had jurisdic¬ 
tion to evict them. Mr. Saran, appearing for the 
appellant, has raised the point that, as this plea 
was not granted to the tenants in the suit in 
ejectment itself, they are not entitled to raise 
this plea at the execution stage, and their right, 
if any, is barred b> res judicata. Section 11, 

Bihar Act (III [3] of 1947), runs as follows : 

“Notwithstanding anything contained in any agree¬ 
ment or law to the coatrary and subject to the provi¬ 
sions of S. 12, where a tonant is in possession of any 
building he shall not be liable to be evicted there¬ 
from, whether in execution of a deoree or otherwise, 
except. ** 

Then there are certain exceptions noted in that 
section. Now, this 8. 11, in very clear terms lays 
down that a tenant cannot be evicted even dur¬ 
ing the execution proceedings until steps are 
taken under that Act for his eviction, and, in 
spite of the fact that in the title suit this objec- 

i tion was not pressed on behalf of the tenants, 
the tenants will not be debarred from raising 
this objection in the execution proceedings. In 
my judgment, 8 . 11, Bihar Act (III (3) of 1947) 
is effective enough to grant relief to the tenants. 
It steers clear of any bar of constructive res 
judicata , as raised by the learned counsel for 
the appellant. 

[5l Mr. Saran, further, raised a point that, 
during the execution proceedings, the tenants 
filed an objection that they were not liable to be 


evicted by virtue of the provisions of S. li, 
Bihar Act (III [3] of 1947), on which objection a 
miscellaneous case was started which was ulti¬ 
mately dismissed for default on 5th February 
1949. The tenants respondents filed another ob¬ 
jection petition on 9th February 1949, which has 
ultimately succeeded. Dismissal of the first 
objection petition is a further bar, according to 
him, in the way of the tenants raising the same 
objection over again. From the order sheet of 
the executing Court, it appears that the pre- 
vious miscellaneous case that was filed by the 
tenants objecting to their eviction hal been 
stayed by an order from this Court, and, on the 
ground of such stay, the miscellaneous case was 
postponed from date to date. On 5th February 
1949, the decree-holder produced a certified copy 
of the judgment of this Court passed in the 
second appeal arising out of the title suit. The 
executing Court, thereupon, called out the case 
and, as the tenants were not present, dismissed 
the miscellaneous case for default. When the 
tenants-respondent came to know of this dis- 1 
missal, they filed another application on 9th 
February 1949. The second application might 
be considered as one in continuation of the pre¬ 
vious application. It was in respect of the same 
relief about which the executing Court had not 
adjudicated. Under the circumstances of the 
present case, there would not arise any bar of 
res judicata while giving relief to the tenants 
on the application dated 9th February 1949 . 

[6J As I have said above, there is no estoppel 
against statute. The contention of the learned 
counsel for the appellant, therefore, that the 
tenants-respondents are not entitled to raise this 
objection, because the same is barred by con¬ 
structive res judicata , has no force, and must 
l)e rejected, 

[7J The result is that the appeal fails, and is 
dismissed with costs. 

[8] Sinha J.—I agree. I wish to add some 
observations of my own. Assuming for the 
sake of argument that the previous application 
of the judgment-debtors objecting to the execu¬ 
tion was dismissed for default, that dismissal 
could not bar the hearing on merits of a second 
objection, if the statute conferred a substantive 
right on a tenant who had been ordered to be 
evicted from his tenancy as a result of a decree 
of a Civil Court Section 11 of the Act has se¬ 
cured a very valuable right to a tenant to con. 
tinue in occupation of his tenancy until a Court 
specially constituted under the Act has exercised 
its powers to order eviction of the tenant on 
certain grounds specified in the section itself. 
So long as that condition precedent has not 
been fulfilled, it is not open to the landlord to 
put his decree for eviction into execution. The 
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civil Court, acting as the Court of execution, 
can only execute the orders of the special Court 
constituted under the Act if that Court directs 
that the tenant should be evicted. In the present 
en-o it is common ground that such an order 
h,;s not been obtained by the landlord. 

[9] Another reason why the plea of res judi- 
j cata is not available to the decree-holder is that 
Ithere can be no estoppel against the provisions 
jof a statute. Res judicata is a species of estop¬ 
pel, that is to say, it is an estoppel by judgment. 
Hence, even res judicata cannot bar the rights 
of a tenant to avail of the special protection 
given to him by the statute. It must, therefore, 
be held that the orders of the lower appellate 
Court giving effect to the provisions of the Act 
and refusing execution of the decree of the civil 
Court are perfectly justified in law. 

G.M.J. Appeal dismissed, 

A. I. R. (37) 1950 Patna 356 [C. N. 92.] 

Imam and Narayan JJ. 

Province of Bihar — Appellant v. Ghoudhary 

Balam Singh and others — Respondents. 

A. F. 0. D. No. 290 of 1945, D/« 14 2-1950, from 
decision of A. Sub-J., Arrah, D/- 29-9-1945. 

Civil P. C. (1908), 0.41, R.23 — Remand — Con¬ 
flicting findings and failure toframe essential issues 
by lower Court — Case is fit for remand. 

[Paras 7 & 8] 

Annotation *. (’44*Com.) Civil F. C. 0. 41 R. 23 N. 11. 

Government Pleader — for Appellant. 

Earinandan Singh — for Respondents. 

Imam J.— The defendant is the appellant. 
The plaintiffs-respondents had instituted a suit 
for demarcation of boundaries of two villages. 
They are the proprietors of village Sabalpur 
Babura, tauzi Nos. 817,818, 733 and 744. Adjacent 
to this village is village Shankarpur Todar alias 
Kutubur, tauzi No. 3748. The proprietor of vil¬ 
lage Shankarpur Todar is the khas Mahal. There 
was a revenue survey in 1645, and Ex. A(6), is 
the map prepared in that survey of village 
Shankarpur. There was a default of revenue, 
and the estate was purchased by Government in 
1S37. Thereafter there was a certain temporary 
settlement, but a permanent settlement took 
place in 1873. There was again default of Gov¬ 
ernment revenue and the estate was purchased 
in December 1903 by the Government. There¬ 
after, settlement was made under Regulation 
VII [7] of 1822, and the map (Ex. A), was pre- 
pared. The Cadastral Survey proceedings com¬ 
menced in 1907 and the final publication of the 
record of rights was made in 1912. The map3 
prepared in this cadastral survey are Ex. 1 (c) 
and J to J (2). According to the appellant, the 
maps Exs. A (5) and A would clearly show the 
true boundaries between the two villages 
Shankarpur and Sabalpur Babura. On the other 


hand, the maps prepared during the cadastral 
survey clearly show that the boundaries between 
the two villages are according to the case of the 
plaintiffs. 

[ 2 ] Various contentions had been raieed before 
the Court below namely, that a suit for demar¬ 
cation of boundaries between two legal estates 
does not lie in a civil Court, that since proceed¬ 
ings for demarcation had been taken under the 
Bengal Survey Act (Act v [5] of 1875) and hav¬ 
ing regard to the provisions of 8. 62 of that Act, 
no civil suit lay, that all the landlords of the 
village had not been impleaded in the suit, and 
that the plaintiffs ought to sue for a declaration 
of title to the lands in question and for recovery 
of possession. In the written statement, a speci¬ 
fic plea had been taken that the suit was barred 
by limitation. Unfortunately, the Subordinate 
Judge did not frame an issue on this point. The 
Subordinate Judge was of the opinion that the 
question of possession did not arise in the suit and 
as suoh it was not necessary for the plaintiffs to 
seek for a declaration of title and confirmation 
of possession, or in the alternative for recovery 
of possession. Section 42, Specific Relief Act was, 
therefore, no bar to the suit. The suit was accord¬ 
ingly decreed and the Subordinate Judge direct- 
ed°that a preliminary decree for demarcation of 
the boundaries and appointment of a commis¬ 
sioner who will measure the lands on the basis 
of 1909-1910 maps by fixing pillars be passed. 
Against this decision, the present appeal has 
been preferred. 

[3l When the appeal came on for hearing on 
6 th December 1949, the Benoh by its order no. 31 
of that date decided that the plaintiffs should pay 
ad valorem court-fees on the plaint and the ap¬ 
pellant should pay ad valorem cour- fees on the 
memorandum of appeal, being of the opinion 
that the plaint did seek consequential relief. 

[4] The Government Pleader on behalf of the 
appellant has mainly contended that the deci¬ 
sion of the Subordinate Judge is defective in the 
sense that he had failed to decide on the ques¬ 
tion of possession and title whioh must obvious¬ 
ly arise for consideration having regard to the 
state of the pleadings and the evidence in t e 
case. He further contended that the question ot 
limitation was of the utmost importance, and 
the Subordinate Judge should have framed an 
issue in this regard. He further contended t a 
the Subordinate Judge had completely misunder¬ 
stood the decisions in Kavasji v. Hormasji 
Nassarvanjishet, 29 Bom. 73 : (6 Bom. L. R. 78 
and Appayya v Koraga, A. I. R. (*8).1931 Ma 

19 : ( 1 29 1 . 0 . 461). Kavasjiv. Hormasji N ass< ? r ' 
vanjishet , 29 Bom. 73 :-(6 Bom. L. E- 782) maKes 
specific reference to the decision m the case or 
Wake v. Conyers (1759) 1 W. & T.jli.c. ( 7 Ed.) liO 
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where Lord Nortbington made the following ob¬ 
servation : 

“The Court has, in my opinion (and if the parties are 
not satisfied, they have resort elsewhere), no power to fix 
the boundaries of legal estates, unless some equity is 
superinduced by the act of the parties, as some parti* 
cular circumstances of fraud, or confusion, where one 
party has ploughed too near the other, or the like, nor 
has this Court a power to issue such commissions of 
course, as here prayed.” 

The Government Pleader, therefore, contended 
that the decision of the Subordinate Judge 
should be sat aside and the entire case remand¬ 
ed to the Court below for re-trial. He conceded 
that in the circumstances if it was necessary for 
the plaintiffs to amend their plaint, they would 
be entitled to do so and to lead any fresh evidence 
which may be necessary in the circumstances. 
It follows, of course, when the entire case is 
being remanded for re-consideration, that the 
defendant will also be entitled to make such 
amendment to the written statement as may be 
necessary and to lead any further evidence 
which may become neoessary in the circum¬ 
stance of the case. 

[ 5 ] Mr. Harinandan Singh on behalf of the res¬ 
pondents, has pointed out that in fact after the 
decision of the Subordinate Judge, execution 
was taken out and the boundary pillars have been 
erected in accordance with the decision of the 
Subordinate Judge. In the circumstances, it was 
not necessary to remand this particular case as 
no harm would be done to the defendant if 
there was merely a map showing the true bound¬ 
ary between the two vil’ages. He further strong¬ 
ly relied upon the maps, Exs l (c) and J to J (2), 
to show that really the lands in question apper¬ 
tain to village Sabalpur Babura and that the 
true boundary line between Sabalpur Babura 
and Shankarpur was as shown in these map3 
and not the map Ex. A or Ex. A ( 5 ). Ho con. 
tended that it was not necessary for the plain, 
tiffs to seek for a declaration of their title or 
for recovery of possession in a suit where they 
merely asked for demarcating the boundaries 
between the two villages and for the erection of 
pillftL-3 in accordance with the decision of the 
Court. 

[G] Having looked into the matter, I am 
satisfied that the decision of the Subordinate 
Judge as it stands cannot be sustained. It seems 
to me having regard to the pleadings as a whole, 
that it was essential for the Court below to decide 
on the evidence the question of possession as well 
as the question of title, as also the question of 
limitation. It was pointed out by the Government 
Pleader that the estate wa3 permanently settled 
with the plaintiffs or their predecessors in interest 
by the Khas Mahal and that the map in connection 
with this settlement is Ex. A, that is to say, the 


basis of the title of the plaintiffs is practically 
derived from the map Ex. A, the correctness of 
which they ought not to be allowed to question 
now. The Government Pleader did not go into 
the question as to whether the maps prepared in 
the cadastral survey were more accurate than 
the maps, Exs. A and A (5), as he was merely 
asking for a remand. It should 1 e made quite 
clear, however, that at no time did he concede 
that the maps in the cadastral survey were at 
all correct. 

[ 7 ] I think it is well settled that no suit is 
entertainable in a civil Court which is purely 
for demarcation of boundaries between two estates. 
There are statutory provisions in the Bengal 
Survey Act (Act v [ 5 ] of 1875) which authorise the 
Collector to determine such questions. There 
may be circumstances however in which the 
question of demarcation of boundaries between 
two estates may arise for decision by a civil 
Court in connection with the reliefs claimed in 
the pleadings by the parties. The expression 
used by Lord Nortbington in 11 aJx v. Conyers , 
(1759)-1 W. & T. L. C. (7th Ed ) 170 cited by 
Jenkins C. J. in Kavasji v. Hormasji, 29 Bom. 
73: (6 Bom. L. R. 782) should not be misunder- 
stood. His Lordship was perfectly clear in the 
first instance that a Court has no power to fix 
the boundaries of legal estates unless some 
equity is superinduced by the act of the par¬ 
ties, that is to say, certain acts of the parties 
resulting in certain equities arising which give 
the Court jurisdiction to put matters right. Lori 
Nortbington pointed out such as fraud, confu- 
sion or the like. In this connection the deci¬ 
sion of the Subordinate Judge is not to my mind 
satisfactory. After referring to a certain Order 
sheet, Ex. K (l), of the 3 ear 1940, he came to the 
conclusion that there had been some confusion 
of boundaries created by the defendant. 1 hen 
he goes on to say : 

“From all these the conclusion is that there is a 
confusion on boundary between the parties, due to the 
fact that the plaintiff relies on 1909 map while the de¬ 
fendant on 1907 map. As the equity is superintroducea 
the suit for demarcation is maintainable. 

I may point out that the Suboidinate Judge has 
used the expression "equity is superintroduced, 
whereas the expression used by Nortbington 
was "equity is superinduced." Finally theSubor- 
dinate Judge observed : "There is a confusion 
of boundaries which is created due two surveys 
of 1907 and 1909.10. As such the plaintiffs are 
entitled to a decree for demarcation." To my 
mind, there are conflicting findings here. At 
one stage, the learned Subordinate Judge seems 
to think that there was some confusion of 
boundaries created by the defendant, but later 
on seems to think that there was confusign be¬ 
cause there are two conflicting maps. As to the 
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finding that the confusion of boundaries was 
created at the instance of the defendant, he has 
not indicated as to what the evidence is in thi 3 
connection. Reference to Ex. K (l) can in no cir¬ 
cumstance, from what appears in the judgment 
ot the Subordinate Judge, establish that the 
confusion of the boundaries was created by the 
defendant. Mr. Barinandan Singh, however, 
did contend that Ex. K (l) is the order sheet of 
the Khas Mahal Officer and from the order 
sheet it would be apparent that he had taken 
steps to interfere with the possession of the 
plaintiffs by erection of pillars. Consequently, 
the confusion of boundary as was to be found 
in the case was the creation of the defendant. 
It was, however, pointed out on behalf of the 
defendant that Ex. K (l) is the order sheet of 
the Collector acting under the provisions of the 
Bengal Survey Act (Act v [ 5 ] of 1875). The 
Subordinate Judge has indeed nowhere suggested 
that Ex. K ( 1 ) is the order sheet of the Khas 
Mahal Officer. All that he held in connection 
with this order was concerning the objection 
made by the defendant that having regard to 
the provisions of 8. 62, Bengal Survey Act, no 
civil suit lay unless there was an appeal against 
the decision of the Collector. As to this, the 
Subordinate Judge said that there was nothing 
to show in the order sheet that notices were 
isiued and consequently there was no regular 
proceeding under the Act and as suoh he did not 
think it necessary to comply with its provisions. 
If boundary pillars were about to be erected in 
consequence of an order made by the Collector 
while proceeding under the Bengal Survey Act, 
1875, one can hardly say that some confusion of 
boundaries was being created by the defendant. 
However it is not necessary for me to go into this 
or to give any final opinion. These are matters 
which no doubt the Court below will take into 
consideration when the occasion arises, if any 
■ubmission is made I have merely referred to 
these matters to show that the decision of the 
Subordinate Judge is not one which can be 
sustained. 

[8] In the net result, the appeal is allowed, 
the decision of the Subordinate Judge is set 
aside, and the case is remanded to the Court 
below for fresh trial and disposal according to 
law. Both the parties will be entitled to amend 
their pleadings if it becomes necessary, and will 
be entitled to lead additional evidence the evi¬ 
dence already recorded will form part of the 
record. I have merely pointed out some of the 
grounds on which the.remand is being made, 
bub as the case would be tried afresh the hands 
of the Subordinate Judge will not in the least 
be tied to merely the points referred to in this 
judgment. He will be free to deoide the case ac¬ 


cording to law and on the evidence which is be. 
fore him on all the points which may arise for 
consideration. He will also consider the ques¬ 
tion of framing an issue on the question ofj 
limitation. Costs will abide the result. 

Narayan J.—I agree. 

v.b.b. Case remanded. 

A I. R. (37) 1930 Patna 338 [G . N. 93.] 

Reuben and Jamuar JJ. 

Mt.Bxbi Aliqunnissa and others — Petu 
tioners v. Sk . Md. Shafique and others — 
Opposite Party. 

M. J. C. No. 248 of 1949, D/- 7-2-1950. 

(a) Civil P. C. (1908), S. 151—Deficit court-fee in 

Courts below—Order in second appeal to pay defi¬ 
cit court-fee within certain period, otherwise appeal 
to stand dismisssd— Order becoming final onfailure 
to pay deficit court-fee—Order held not one of dis¬ 
missal of suit under S. 10 (ii) read with S. 12 (ii), 
Court-fees Act, but order of dismissal for default in 
respect of which application for restoration was 
maintainable under S. 151. [Para 4] 

Annotation : (’44 Com.) Civil P. C , S. 151 N. 2. 

(b) Court-fees Act (1872), Ss. 10 (ii) and 12 (ii) — 

Deficit court-fee in Courts below—Order in second 
appeal to pay deficit court-fee within certain time 
otherwise appeal to stand dismissed—Correct order 
held should have been an order of dismissal of 
suit and not appeal. [Obiter.) [Para 4] 

[Editorial note : See, however, the case reported in 
A.I.B. (37) 1950 Pat. 239.J 

Annotation : (’49 Com.) Court-fees Aot, S. 12 N. 15. 

Syed Hassan — for Petitioners. 

Order. — The question raised in this cage is 
whether this application for the restoration of 
Second Appeal no. 254 of 1949, which stood dis¬ 
missed for failure to deposit deficit court-fees, 
is maintainable under 8. 161, Civil P. C., or can 
only be entertained as a petition in review. 

[2] The petitioners are the plaintiffs in a suit 
for partition. Their suit was decreed in part. 
The decree was upheld by the Court of first 
appeal. They then came in appeal to this Court. 
In the Courts below they paid merely a declara¬ 
tory couct-fee. The Stamp Reporter in this Court 
objected that, as regards a portion of the pro¬ 
perty forming the subject-matter of the suit, the 
suit was of the nature of a title suit, and there¬ 
fore an ad valorem court-fee was payable. The 
report was accepted by the Taxing Officer, 
and the necessary court-fees on the memorandum 
of appeal was paid. When the appeal came 
before the Bench, the stamp report as to the 
liability to pay the deficit court-fee in the Courts 
below being accepted by the learned advocate 
for the appellants, a direction was made that, 
failing deposit of the deficit court-fee within two 
months the appeal would stand dismissed. This 
order has become final. Hence, the present 
application. 
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[3] The maintainability of this application 
under s. 151 is challenged on the authority of 
Rameshwardhari Singh v. Sadhu Saran Singh, 

2 Pat. 604 : (a. I. R. ( 10 ) 1923 Pat. 364), Ganga 

Prasad v. Sm. Girja Devi , A. 1 . R- (36) 1949 
pat 366 : (29 p. L. T. 354) and certain unueported 
cases. The learned advocate for the petitioners 
has rightly distinguished these cases, on the 
ground that the two reported cases are cases in 
which a plaint was dismissed for default in pay¬ 
ing the deficit court-fee on the plaint it3elf and, 
in Miscellaneous Judicial Ca3e No. 178 of 1948 
and Second Appeal No. 603 of 1947, the deficit in 
court-fee was on the memorandum of appeal. 
First Appeal No. 102 of 1918 was decided on its 
own peculiar facts, namely, that the petitioner 
by his conduct had accepted his petition as one 
in review. 

[ 4 ] It has been contended that the order of 
this Court should be read, under S. 12, cl. (ii), 
Court-fees Act, read with 8. 10, cl. (ii) of that 
Act as an order dismissing the suit. Clause (ii) 
of S. 12 empowers an appellate Court to consider 
the question of the court-fee payable on a plaint 
or memorandum of appeal in the subordinate 
Court, when it thinks that the question ha3 been 
decided to the detriment of the revenue and, if 
the additional court-feo which it finds to be 
payable is not paid within the time fixed by it, 
ol. (ii) of 8. 10 directs the appellate Court to 
dismiss the su't. It is contended that, when this 
Court passed the order directing that the appeal 
shall stand dismissed for default, it must be 
itaken to have intended the order to operate a3 
an order of dismissal of the suit and that the 
appeal itself should be dismissed as having 
become infructuou3 in consequenoe. It appears 
to us that this would certainly have been the 
'correct order to pass in the circumstances of the 
case. But, since the order actually passed has 
not taken that form, wo would interpret it on its 
own terms as an order of dismissal for default 
in respect of which applications for restoration 
are entertained by this Court uuder 8.161. Let 
there be an order accordingly. 

G.M.J. Order accordingly. 


A. I R. (37) 1950 Patna 359 [ C . N. 94.] 
Reuben and Jamuar JJ. 

A ladhusuian Lal — Appellant v. Sailendra 

K 1 shore — Respondent. 

A. F. A. D. No. 41 of 1915, D/- 21-2-1950, from 
decision of A id 1 - D. J., Patna, D/- 30-11*1944. 

(a) Civil P. C. (1903), O. 22. Rr. 4 (3), 9-Death of 
sole respondent — Dona fide action of appellant — 
Setting aside of abatement. 

In an appeal on the death of the Bole respondent, the 
appellant first sought to substitute his widow and also 
made an application to add the legatee under the will 


of the deceased respondent as a party re3pon lent under 
the guardianship of his father who was the oxeoutor 
under the will. The applications in both case} were 
made witbin time. When thereafter the executor 
obtained probate of the will and tho widow died, the 
appellant filed an application to Implead the executor : 

fleld that the action of the appellant was bona fide; 
that there was no abatement and that oven if there was 
abatement th 9 appellant was entitled to have the abate¬ 
ment eot aside and to have the name of the executor 
substituted in place of tho deceased respondent. 

[Para 2] 

Annotation ’. (’44-Cora.) Civil P. C., O. 22, R. 4 
N. 10, R. 9 N. 5. 

(b) Suits Valuation Act (1887), S. 11 (l) (b) — 
Appeal to lower appellate Court on incorrect valua¬ 
tion — Judgment given, it nullity — Prejudicial 
disposal — What amounts to — Civil P. C. (1908), 

S. 99 

A judgment rendered by the lower appellate Court 
which had jurisdiction on tho valuation given, though 
incorrectly given, is not a complete nullity and is 
binding on the pirties unless set aside. When, therefore, 
a second appeal is preferred to the High Court, the 
appeal cannot automatically be treated as a first appeal. 
The High Court ha3 to examine whether by reason of 
the lower appellate Court dealing with the matter, tho 
appellant has suffered prejudioo. Simply because ths 
lower appellate Court had no jurisdiction over the 
appeal which should have been heard as first appeal in 
the High Court, that would not by itself amount to 
prejudice in the disposal of the case on merits. The 
crucial test in disposing of the appsal is whether pre¬ 
judice has been caused in the disposal of the appeal in 
the lower appellate Court on its merits. If that t cb t is 
fulfilled, then tho objection as to jurisdiction Is enter- 
tainable, otherwise the defect of jurisdiction may be 
ignored. [Para 3] 

Annotation : (’49-Com.) Suits Valuation Act, 9. 11 
N 12; (’44-Com.) Civil P. C„ S 99 N 6. 

( c ) Evidence Act (1872), S. 110—Suit in ejectment 
—Burden of proof. 

In a suit in ejectment the onu3 lies upon the plaintiff 
to prove bis title and ho cannot succeed merely on the 
weakness of the defenoe. [Para3 8 and 16] 

Annotation : (’46-Man ) Evidence Aot, S. 110, N, 2 
Pt. 1. 

G. P. Das and Shambhu Nath — for Appellant. 

Mahabir prasad and P. Srivastava 

— for Respondent. 

Jamuar J- — A preliminary objection was 
raised on behalf of the respondent in this appeal 
that the appeal had abated. The appeal was filed 
on 23rd January 1945, and the respondent was one 
Ram Babu. It appears that on 28th March 1947, 
Ram Babu executed a will leaving his entire 
estate to one Sailendra Kishore, his sister’s 
daughter’s son, and appointing his father Nand 
Kishore Chand as tho executor. Ram Babu died 
on 12 September 1947. On loth October 1947, an 
application for probate of the will was filed. On 
20th November 1947, an application was made 
in this Court for the substitution of Ram Babu’a 
widow, Mt. Annapurna Devi, in place of Ram 
Babu, and on 8th December 1947, another appli¬ 
cation was filed to add Sailendra Kishore as a 
party respondent under the guardianship of hia 
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father Nand Kishore Chand in addition to Mt. 
Annapurna Devi. In answer to the two peti¬ 
tions filed by the appellant for substitution, on 
2 lst January 1048, Nand Kishore Ohand filed an 
application informing the Court that he had 
been appointed the sole executor in the will of 
Ram Babu and thus he was the only legal repre¬ 
sentative and as he had not been brought on 
record till then, the appeal had abated. Notices 
were issued to Mt. Annapurna Devi and upon 
Sailendra Kishore. On 12th May 1948, probate 
of the will was granted. It then appears that on 
lGth October 1948, Mt. Annapurna Devi died, 
and on 14th December 1948, the appellant filed 
an application stating that he had come to learn 
that Nand Kishore Chand had obtained probate 
with a copy of the will annexe! from the Court 
of the District Judge, as exector, and hence in 
order to avoid future difficulties he had been 
advised to make the said Nand Kishore Chand 
a party respondent and made a prayer to the 
effect that the name of Mt. Annapurna Devi be 
struck off and that the name of Nand Kishore 
Chand be added as a party respondent to the 
appeal. It was contended that in the circum- 
cumstances as the appellant had failed to sub¬ 
stitute Nand Kishore Chand, the executor, who 
was the only legal representative, within the 
prescribed period, his appeal should be held to 
have abated, and reliance was placed on the case 
of Devji Narayanji v. Batanshi Hirji , A I.R. 
(24) 1937 Pat. 612 : (172 I. C. 74i), In that case 
the facts were that the suit had been filed by the 
appellant against three brothers. Before the trial 
began the Court was informed that the eldest of 
the three brothers named Keshabji had died and 
he was accordingly struck out from the suit. 
The trial Court ultimately dismissed the suit as 
against remaining two brothers. An appeal was 
preferred to the District Judge. In the course of 
the appeal the appellant informed the Court 
that the younger of the two surviving brothers 
named Nanji had died and made an application 
for the substitution of his widow as his heir. 
The Court ordered that the widow should be sub- 
itituted. Later, the surviving brother Batanshi 
filed a petition to the effect that he was joint 
with Nanji, that the widow was not the heir 
and that the real heirs were six surviving mem¬ 
bers of the joint family, namely, himself, his 
two minor sons, the two minor sons of the 
deceased and an adult nephew of the deceased. 
He claimed, therefore, that the appeal had 
abated for want of substitution, the period of 
ninety days haying expired. Then the appel¬ 
lant filed an application for setting aside the 
abatement after substituting the persons named 
in the petition filed by Batanshi. The District 
Judge rejected this application on the ground 


that the appellant had shown no sufficient causo 
for failing to substitute the legal heir within tha 
statutory period and, therefore, he held that tho- 
appeal had abated as a whole. On a second 
appeal to this Court it was observed that al¬ 
though there did not appear that the appellant 
had any motive for applying to substitute a 
wrong person, but yet it had not been explained 
either before the District Judge or in this Court 
what reason he had for doing so. On the facts 
of that case it was held that the appellant had 
not acted in a bona fide manner, and, there¬ 
fore, he could derive no benefit from his appliv 
cation to substitute a wrong person, when he 
had not shown that he had made any inquiries 
as to who the real heirs were. On these grounds- 
the finding of the District Judge that the appeal 
had abated was upheld. Learned counsel for 
the respondent in the present appeal before us 
has relied upon this case for his contention that 
the present appeal should also be held to have 
abated. As in the case just cited so also in the 
present appeal before us reliance was placed on 
the case of Shib Dutta Singh v. Karim Buksli % 

4 Pat. 320 : (a. I. R. (12) 1925 pat. 551). This 
case was distinguished in the case of Devji 
Narayanji v. Batanshi Hirji Bhojraj , A.I.R. 
(24) 1937 Pat. 612 :(172 I 0 741 ) on the ground 
that in the former case the appellant had appli¬ 
ed bona fide and within time for the substitu¬ 
tion of two heirs of the deceased respondent in 
ignorance of the fact that there were other heirs. 

[2] On behalf of the appellant, it was argued 
on the authority of the case of Shib Dutta 
Singh v. Karim Buksh t 4 Pat. 320 • (A.I.R. (12) 
1925 pat. 551) that the appellant should be held 
to have made an application for substitution of 
such of the heirs of the deceased respondent as 
he bona fide believed to be in existence and that, 
therefore, the appeal should not abate. The 
learned Judges, who decided the case of Devji 
Narayanji v. Batanshi Hirji Bhojraj , A. I. R. 
(24) 1937 Pat. 612 : (172 I. 0. 74l), distinguished 
the case of Shib Dutta Singh v. Karim Buksh, 

4 Pat 320 : (A. I. R. (12) 1925 Pat. 551) on the 
ground that while in the latter case the appel¬ 
lant had acted bona fide , in the former case 
the appellant had not so acted. I am of the! 
opinion that in the appeal before us the action 
of the appellant was bona fide and. therefore, 
the decision in the case of Shib Dutta Singh v. 
Karim Buksh, 4 pat. 320 : (A.I.R. (12) 1925 Pat. 
551) should govern the present appeal. For, in 
the appeal before us, on the death of the sole 
respondent, Ram Babu, the appellant first sought 
to substitute his widow Mt. Annapurna Devi 
and also made an application to add Sailendra 
Kishore the legatee as a party respondent under 
the guardianship of his father. When thereafter 
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Nand Kishore Chand obtained probate of the 
will and Mt. Annapurna Devi died, then the 
appellant filed an application to implead Nand 
Kishore, the executor, as a party respondent. It 
is clear that the appellant before us bona fide 
made his application for substitution of the 
widow Mt. Annapurna Devi and thereafter 
another application to add Sailendra Kishore 
the legatee as a party respondent, though the 
proper person to be substituted was the sole 
executor Nand Kishore Chand. It was after 
Nand Kishore Chand obtained probate of the 
will and Mt Annapurna Devi died that the 
appellant sought to implead Nand Kishore Chand 
as a party respondent. I have no doubt as to 
the bona fides of the appellant. Clause (3) of 
R. 4 of 0. 22, Civil P. C. f directs that the appeal 
shall abate where within the time limited by 
law no application i3 made under sub-r. (l). In 
the present appeal an application had been 
made within time for substitution in place of 
Ram Babu. The appeal, therefore, did not abate 
as against the deceased respondent. As was held 
in the case of Shib Datta Sinjh v. Karim 
Buksh> 4 Pat 210 : (A. I. R. (12) 1925 rat. 551) 
so also in the present appeal I would hold that 
even if there was abatement, the appellant is 
entitled upon the facts of the present case to 
have the abatement set aside and to have the 
name of Nand Kishore Chand substituted in 
place of th6 deceased respondent. In this view 
of the matter, before the appeal was heard on 
merits, we ordered that Nand Kishore Chand be 
added as a party respondent in place of Mt. 
Annapurna Devi. 

[3] Before I deal with the appeal on merits, 
there is another matter to which a reference 
must first be made. The suit was instituted by 
the plaintiff a3 a pauper. The suit was valued 
at Rs. 4650 . It was decreed by the trial Court 
but dismissed by the lower appellate Court. The 
plaintiff, accordingly has come up to this Court 
in second appeal, valuing his memorandum of 
appeal at us. 1494-14 0 and praying that the 
decree of the trial Court be restored. The plain¬ 
tiff appellant has paid court-fee on that amount. 
The Stamp Reporter took exception to the 
valuation given by the appellant on the memo¬ 
randum of his appeal as also to the amount of 
court-feo paid thereon. According to the Stamp 
Reporter, the memorandum of appeal should 
have been valued at the total sum of bs. 7133 
and should have been stamped with the appro 
priate court-fee on that amount. The Taxing 
Oilicer accepted the report of the Stamp Re¬ 
porter and directed the appellant to correct the 
valuation to Rs. 7194 14-0 and to make good the 
deficit court-fee. This the appellant has done, 
On this valuation the appeal from the judgment 


and decree of the trial Court lay to this Court 
and not to the lower appellate Court. But as 
the appeal had been filed before the lower 
appellate Court, the lower appellate Court passed 
its judgment and decree dismissing the suit. In 
these circumstances, as has been held in the 
Full Bench case of Ramdeo Singh v. Raj 
JSarain Singhs A. I R. (36) 1949 rat. 273 (F.B ), 
although a judgment rendered by the Court! 
which had jurisdiction on the valuation given, 
though incorrectly given, is not a complete 
nullity and is binding on the parties unless set 
aside. When therefore a second appeal is pre¬ 
ferred to the High Court, the appeal cannot 
automatically be treated as a first appeal. Thi3 
Court has to examine whether by reason of the 
lower appellate Court dealing with the matter, 
the appellant has suffered prejudice. Simply 
because the lower appellate Court had no juris¬ 
diction over the appeal, which should have been 
heard as first appeal in the High Court, that 
would not by itself amount to prejudice in the 
disposal of the case on merits. The crucial test 
in disposing of this appeal is whether prejudice 
has been caused in the disposal of the appeal 
in the lower appellate Court on its merits. If 
that test is fulfilled, then the objection as to 
jurisdiction is entertainable,otherwise the defect 
of jurisdiction may be ignored. 

[ 4 ] I now come to the merit of the appeal 
itself. The appellant, who was the plaintiff, is 
Madhusudan Lal, a resident of Moballa Chowk, 
Patna City, and the original respondent, who 
was the defendant, was Ram Babu (since 
deceased) of village Hilsa. The appellant’s case 
was that Ram Balm approached him to in3tal a 
mill of chanti , flour and oil at Hilsa, his native 
village, and for this purpose made an offer to 
him for a plot of land rent-free and free of C03t, 
while the appellant agreed to render such work 
as ‘ pisaiptrai ’ for his domestic purposes^ free 
of charges. The appellant having accepted the 
offer filed an application in tbe year 1923 to the 
Director of Industries, Bihar, under the State 
Aid to Industries Act, 1923, for advancing a 
sum of money for the purchase of machineries. 
His application was accepted. Thereafter the 
appellant constructed a building under the 
supervision of Government officials on tbat plot 
of land which had been given to him by Ram 
Babu and installed certain machineries which 
had been obtained through the Government. It 
ua 3 tbe appellant’s case that ho had paid all 
charges in respect of the construction of the 
building as also for the purchase of the machi. 
neries. Sometime at the end of the year 1936 
the mill closed down due to loss. The appel¬ 
lant’s case then was that Ram Babu suggested 
to him to purchase a bigger machinery and 
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■ottered pecuniary help to develop and improve 
the business provided the management and 
oontrol of the mill were left to him and the 
appellant agreed. Accordingly, in the beginning 
of the veil* 1937, the appellant handed over to 
Bam Babu the entire building together with all 
the machineries, and Ram Babu agreed to pay 
him a sum of rs. 25 per month as rent for the 
building and Ram Babu had also agreed to 
render acoounts in respect of the machineries 
and other establishment materials. It is alleged 
that Ram Babu had also agreed to pay 6 per 
oent. per amnum as interest on the value assessed 
iu respect of the machineries, the value assessed 
being a sum of Rs. 3550. The appellant then 
alleged that Ram Babu never paid anything. 
He also alleged that he had sold some machi¬ 
neries relating to Dal Mill for Rs 2250 which 
sum he made over to Ram Babu in order to 
purchase some bigger machinery. Ram Babu, 
accordingly should have been in possession and 
occupation of the building and the premises 
constructed by the appellant since 1937. But as 
Ram Babu was unwilling, in spite of the service 
of notice to him, to give up possession of the 
building and as he abo denied the title of the 
plaintiff over the building and as he paid no 
rent since January 1939, to August 19U, the 
appellant had to bring his suit for (1) a declara¬ 
tion of his title to the buildiDg and machineries 
as detailed in the two schedules attached to his 
plaint and for reoovery of possession by evict¬ 
ing the defendant Ram Babu therefrom; (2) 
recovery of a sum of Rs. 3550 as the price of 
the machineries; and (3) for recovery of another 
sum of Rs. 800 due to him as rent for 32 months, 
that is, from January 1939, to 3lst August 1941, 
at the rate of rs. 25 per month. 

[5] The main defence to the suit was that the 
defendant Ram Babu had never offered to make 
a free gift of his plot of land for the construc¬ 
tion of the mill but that the plaintiff himself 
had requested him to give him some land and 
to advance money for the construction of the 
building for starting a mill and that the defen¬ 
dant agreed to do so on condition that the 
plaintiff would construct the building on his 
land with the money advanced by him (the 
defendant) and the building would become the 
property of the defendant while the plaintiff 
would carrry on business of the mill for three 
years after the completion of the building free 
of rent and after that period the plaintiff would 
have to pay rent at the rate of Rs 20 per month 
to the defendant. It was also alleged by the 
defendant that in pursuance of this agreement 
he advanced an aggregate sum of Rs. 3664 from 
time to time to the plaintiff for the construction 
of the building so that the building belonged to 


him and not to the plaintiff. It was further 
alleged that in addition to that advance the 
plaintiff took further loans up to Rs. 1171-13-3 
on different occasions for the purpose of carry¬ 
ing on business of the mill thus bringing up the 
total advances to the sum of Rs. 4835-13*3. The 
businfss of the plaintiff, however, failed in 1936 
and the plaintiff himself sold certain machineries 
to different persons and took away some of the 
moveables. The defendant denied to have agreed 
to pay a monthly rent of rs. 25 per month for 
the building, as he had never been in possession 
of it as a tenant. In these circumstances, the 
defendant claimed that when the business failed 
the plaintiff gave khas possession of the building 
to the defendant in 1937 as this building had 
been constructed at the cost of the defendant 
and upon the land of the defendant. 

[6] As already stated the trial Court decreed 
the plaintiff’s suit holding that the building had 
been constructed by him and at his own expense. 
But the plaintiff’s claim regarding recovery of 
arrears of rent was disallowed. The plaintiff was 
however found entitled to recover a sum of 
Rs. 1,138 being the price of some machineries, 
which the defendant had sold to different persons. 

(7l On appeal to the lower appellate Court by 
the defendant, the plaintiff's suit was dismissed 
altogether. 

[8J The suit being in ejectment, the onus layj 
upon the plaintiff to prove his title. [His Lord-1 
ship discussed the evidence and observed that 
there was no good reason to disturb the conclu¬ 
sions arrived at by the lower appellate Court. 
His Lordship proceeded :] 

[9-12] In the view which I have taken the • 
plaintiff cannot complain of any prejudice in the 
disposal of his appeal in the Court below, and 
having examined the evidence in the case I am 
of the opinion that the appeal must fail. 

[13] The appeal is accordingly dismissed with 
costs 

[14] Reuben J.—I agree. 

[15] There is no reason to doubt the bona 
fides of the appellant in the matter of the sub- 
stitution. 

[16] On the merits the appellant must fail. 
The onus of proof is on him and he cannot suc-| 
ceed merely on the weakness of the defence. His 
story is an improbable one and I do not find it 
possible to accept it on the evidence adduced by 
him in support of it. 

v.r.b. Appeal dismissed. 
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Das and Sarjoo Prasad JJ. 

Baso Beldar and others—Petitioners v. Par - 
meshwar Narayan Singh and others—Opposite 
Party . 

Civil Revna. Nos. 350, 596 and 613 of 1949, D/- 
27-2-1950. 

Civil P. C (1908), Ss. 151 and 10 -Rent suit in civil 
Court—Application under S. 40, Bihar Tenancy Act 
pending-Stay of rent suit-Tenancy laws —Bihar 

Tenancy Act (VIII [8] of 1885), S. 40. 

An application for stay of rent suit instituted in 
oivil Court on the ground that proceedings under S. 40, 
Bihar Tenancy Act, are pending before the Revenue 
Officer in respect of the lands in suit can be entertained 
only under S. 151 and not S. 10, Civil P. 0. In appli¬ 
cations for stay of this character, no hard and fast rule 
can be laid down that the applicant is necessarily 
entitled to a stay of the rent suit. It would all depend 
upon the facts and circumstances of each case whether 
the stay should or should not be granted. [Para 1] 
Annotation : (’44-Com.) Civil P. C., S. 151 N. 2 ; 

8 . 10, N. 2. 

Raineshiuar Pd. and Gokulandan Pd. 

—for Petitioners. 

L. S. Sinha and Ramdeo Pd. Singh 

—for Opposite Party. 

Sarjoo Prasad J. — These are three applica¬ 
tions in revision arising out of a decision given 
by the 1st Additional Munsif of Bibar refusing to 
stay certain rent euits instituted in his Court. 
Civil Revision No. 596 of 1949 is direoted against 
his order, dated llth July 1949, while Civil Revi¬ 
sion no. 350 of 1949 is directed against his order, 
dated 29th April 1949 and civil Revision NO. 
618 of 1949 is against his order, dated 25th July 
1949. As all these applications involve a common 
point for decision, they have been made analogous, 
and they were placed for hearing before a Single 
Judge of this Court, who has eventually referred 
the matter for decision to a Division Bench, 
and it has accordingly been placed before us for 
decision. The defendants, who are the petitioners 
in all these applications, applied for stay on the 
.ground that there were commutation proceedings 
pending under B. 40, Bihar Tenancy Act, before 
the learned Revenue Officer in respect of the 
lands to which the rent suits relate. In civil 
Revision no. 596 of 1919 it is stated that an ap¬ 
plication under s. 40, Bihar Tenancy Act was 
filed on 4th December 1947. The learned Revenue 
Officer passed an order for commutation on 27th 
May 1948, directing that the order should take 
effect from 1355 F8. There wa3 an appeal against 
that order, and in appeal, the Collector set 
aside the order in question. In the meantime, it 
appears that the rent suit to which this applica. 
cation relates, was instituted in the Court of the 
lerrned Munsif on 30th September 1948, relating 
to a claim for a bhauli rent for 1354 to 1355 
FB. It is contended by the defendants petitioners 
that the hearing of this suit should be stayed 


until the application for commutation has been 
finally heard and deoided by the learned Re¬ 
venue Officer before whom the proceedings are 
pending. The facts of the other two applications, 
Oivil Revision No. 350 of 1949 and Civil Revision 
No. 618 of 1949, are identical. In those cases the 
petitions for commutation were filed on 14th 
September 1946. The applications were heard and 
allowed by the learned Revenue Officer on 20th 
May 1948, directing that the commutated rent 
Bhould come into operation from 1355 FS. There 
wa 3 an appeal against thi3 to the Collector who 
set aside the order of commutation as being void, 
and the case, accordingly, went back to the 
learned Revenue Officer for reconsideration of 
the matter. In the meantime, the rent suits to 
which these applications relate, W9re filed before 
the learned Munsif on 30th September 1948. The 
claim in these suits also is in respect of the years 
1354 and 1355 FS. The learned Munsif has con¬ 
sidered the applications for stay and has rejected 
the applications on the grounds given in hia 
judgment. Ho ha3 unnecessarily encumbered hia 
order with reference to S. 10, Oivil P. C., which 
has no application to the cases at all. The appli¬ 
cation for stay, if at all, can be entertained only 
under S. 151, Civil P. C., and in exercising bis 
discretion under S. 151, Civil P. C., the Court 
was perfectly justified in rejecting the applica 
tion 3 . In revision it would not be open to this 
Court to interfere unless it holds that there w&3 
any material irregularity or illegality in the 
exercise of that jurisdiction, or there was any 
serious miscarriage of justice. In applications for 
stay of this character, no hard and fast rule can 
be laid down that the applicant is necessarily 
entitled to a stay of the rent suit pending before 
the civil Court merely because there is an ap- 
plication under S. 40. Bihar Tenancy Act pending 
before tbe Revenue Officer. It would all depend 
upon the facts and circumstances of each case 
whether the stay should or should not be granted. 
It is true that our attention has been drawn to 
several cases in which applications for stay had 
been allowed by this Court as well as by sub¬ 
ordinate Courts. But there are also decisions to 
the contrary, and I do not see that there is any 
real point of principle involved in this matter. 
It is true that the tenant is entitled to make an 
application for commutation of rent under 8. 40, 
Bihar Tenancy Act, and if that application is 
allowed, it may well be within the discretion of 
the Revenue Officer to direct as to the period 
from which that commutation has to take effect. 
But there is no reason why the landlord, who 
has instituted his (suit?) for rent because of the 
tenant’s failure to divide the produce as required 
by the law, should be compelled to wait until 
those B. 40-proceeding3 are deoided. The prooee- 
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dings under S. 40, Bihar Tenancy Act; may be 
held up for various reasons. In that case ifc would 
be useless to hold up the decision of the rent 
suits pending in the civil Courts, which ought to 
be expeditiously disposed of. I do not find that 
in these cases there has been any material 
illegality or irregularity iu the exercise of his 
discretion by the learned Munsif, nor do I find 
that there is any case of miscarriage of justice. 
That being so, I see no reason to interfere with 
the orders in revision. These applications must 
be, accordingly, dismissed but in the circum¬ 
stances, there will be no order for costs. 

Das J—I agree. 


ed by Iltaf Hussain who was the real owner 
thereof. Ifc was objected also that the survey 
entry was incorrect. The learned Subordinate 
Judge held upon evidence that the applicant had 
l/4fch share in the raiyati land of khatas 411 and 
654 and also a share of the house over plof 
No. 2186 , Khata no. 411. But it is unfortunate 
that he has not examined the evidence as re* 
gards value of the share of the applicant nor 
has he given a finding thereon. In the absence 
of such evidence it is impossible to hold that the 
learned Subordinate Judge properly exercised 
his jurisdiction in holding that the applicant! 
should not be permitted to sue in forma paw- 


G.M.J. Revision applications dismissed . 

AIR. (37) 1950 Patna 364 [G. N. 96.] 

Ramaswami and Narayan JJ. 

Mt. Bibi Khudai Jatul Kubra—Petitioner 
v. Mt. Bhagalan and others — Opposite-Party* 

Civil Revn. No. 671 of 1949, D/-13th March 1950, 
from order of Sub J., Patna, D/- 19th July 1949. 

Civil P. C. (1908), S. 115, O. 33, R. 1, Explanation 
— “Is not possessed of sufficient means”—Failure 
to give finding on value of property. 

The possession that is spoken of in the first portion 
of the explanation is not possession of property but of 
sufficient means and the Court has to enquire into 
the capacity to raise money necessary to pay the 
court-fee and not actual possassion. Where the Court 
holds that the applicant has got property but does not 
give a finding on the value of the property, the Court 
does not properly exercise jurisdiction in holding that 
the applicant should not be permitted to sue in forma 
pauperis. [Paras 2, 3] 

Annotation : (’44-Corn.),Civil P. C., S. 115, N. 12; 
0. 33, R. 1, N. 3. 

Khaleel Ahmed — for Petitioner. 

S . Anwar Ahmed — tor Opposite Party. 

Ramaswami J. — This rule is directed 
againsfc an order of the Subordinate Judge of 
Patna refusing to permit the applicant to sue 
in forma pauperis. 

[2] The applicant brought a suit against the 
the opposite party claiming a sum of Rs. 13,000 
odd being her dower debt against the estate 
of her deceased husband. The court-fee payable 
was Rs. l,soo odd. The applicant alleged 
that she was not possessed of sufficient means 
to pay the court-fee. For the opposite parly a 
survey khatian (ex. a) was filed to show that 
about 3 bighas of raiyati land stood recorded in 
the name of Tasaduk Hussain in khatas 411 and 


pens. 

[3] Reference should be made to Dhananjai 
Pd. Singh v. Rajheshwar Singh, A. I. R. (34> 
1947 Pat. 34 : (25 Pat. 318) in which it was said 
that in an enquiry under o. 33, R. 1 the Court 
should always address itself to the ascertainment, 
of the applicant's capaoity to raise the necessary 
court-fee. The possession that is spoken of in fchej 
first portion of the explanation is not possession) 
of property but “of sufficient means," and whatl 
the Court is concerned to enquire in to is not! 
aofcual possession of property, but capaoity to 
raise the money necesssary to pay the court-fee* 

f4] In Ramanuja Ayyangar v. Gopalan, 
A.I.R. (21) 1934 Mad. 561: (152 I. C. 938), Rame. 
sam J. observed that the question whether the 
plaintiff is a pauper or not turns upon the cir¬ 
cumstances of each case. The test is not whether 
he has the power of raising money in the ab¬ 
stract ,bufc whether in the concrete circumstances 
of the case he can succeed in raising anything 
substantial by exercising ifc. There is an obser¬ 
vation to similar effect in Sundarathammal v. 
Parmaswami Asari, a.T.r. (20) 1933 Mad. 883 : 
(146 I. C. 566). 

[5] For these reasons I would 3et aside the 
order of the learned Subordinate Judge and re¬ 
mand the case for being reheard. It will be open 
to the parties to adduce fresh evidence if they 
so choose. After taking such further evidence, if 
any, the learned Subordinate Judge should de- 
oide afresh whether the applicant has sufficient 
means to enable him to pay the court-fee within 
the meaning of O. 33, R. 1, Civil P. C. 

[6] The application is accordingly allowed, 
but, in the circumstances, I do not propose to 
make any order a3 to costs. 


654 in village Kolawan. It is conceded that 
Tasaduk Hussain died leaving behind a son and 
two daughters, one of whom is the applicant. 
It was alleged that Tasaduk Hussain ha3 a 
houee, area .27 acre, plot No. 2186 of Khata 


Narayan J. —I agree. 

d.h. Application allowed ► 


No. 4ll. For the applicant it wa3 stated that the 
properties were included in a wakfnama execut- 
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Imam and Narayan JJ. 

Kaulesari Singh and others—Appellants v. 
Ambika Dutt Singh and others—Respondents. 

A. F. 0. D. No. 252 of 1945, D/- 13 2-1950, from 
decision of Sub-Judge, Arrah, D/- 30-7-1945. 

(a) Hindu law—Partition — Partial partition — 
Presumption— Some of property at previous parti¬ 
tion left joint — Partition of such Property — 
Evidence Act (1872), S. 114. 

Whenever a partial partition is proved or admitted to 
have taken place, the presumption arises that there has 
been an entire partition with reference to all the rights 
and all the properties. [Para 4] 

Where, however, at a partition some of the properties 
were left joint and there is neither any satisfactory 
explanation on the record as to why these properties 
were left j oint, nor any agreement keeping these pro¬ 
perties as joint, the Court cannot reject the claim for 
partition with regard to these properties; A. I. R. (20) 
1933 Cal. 892, Disting. [Para 5] 

Annotation: (’46-Man.) Evidence Act, S. 114 N 20. 

Earinandan Singh and Ugrah Singh 

—for Appellants. 

B. C. De, Gorakhnath Singh, Chandra Sidebar 
Prasad and Brahmadeva Narain — for Respondents. 

Narayan J. — This is a plaintiffs’ appeal 
arising out of a suit for partition. One Bisun 
Singh had three sons, Kishun Singh, Narain 
Singh and Bharath Singh. Plaintiff 1 is the son 
of Kishun Singh, and plaintiffs 2 and 3 are the 
sons of plaintiff l. Defendant 12 is the only 
surviving representative of the branch of 
Bharath Singh, he being Bharath's grandson. 
Defendant 4 is the widow of Narain Singh and 
defendants 1, 2 and 3 are the sons of Narain 
Singh. The other defendants are the grandsons 
of Narain Singh. The plaintiffs’ oase is that the 
family is still joint, that Narain was the karta 
of the family till his death which took place in 
the year 1938, and that after hi3 death, defendant 
1 ha 3 been the karta. It iB further alleged that 
Narain was in Government service and acquired 
properties in the name of his wife but with funds 
belonging to the joint family and that as such 
the properties standing in the name of defen¬ 
dant 4 are liable to be partitioned. 

[2] The defendants’ main contentions are that 
there was a partition of the joint family proper¬ 
ties in the year 1337, which coresponds to the 
English calendar year 1929, and that the pro¬ 
perties standing in the name of defendant 4 are 
her khas properties with which the family has no 
concern. Some orchards and homestead lands 
are still admitted to be joint. 

[3] The learned Subordinate Judge has dis¬ 
missed the suit, his finding being that the pro¬ 
perties standing in the name of defendant i are 
her khas properties and that there was a parti¬ 
tion of the joint family properties in the year 
1337. 


[4] Mr. Earinandan Singh, who represented 
the appellants before us, ha3 not challenged the 
findings of the Court below that there wa3 a 
partition of the, joint family properties in the 
year 1337 and that the properties standing in the 
name of defendant 4 are her personal properties 
with which the joint family has got no concern. 
But he has pressed for a partition of the proper¬ 
ties, which have been shown in Sch. C of the 
written statement, as still joint between the 
parties. Among the properties mentioned in 
sch. C of the written statement are a phulwari 
having an area of .51 aores and two orchards, 
the area of one of which is .31 acres and of the 
other .10 acres. There is no reason why these 
properties should not be partitioned, and Mr. De 
on behalf of the respondents has agreed to the 
partition of these properties. The controversy 
now narrows down to this as to whether the 
houses and the homestead lands should be parti¬ 
tioned or not. They are all described in sch. c 
of the written statement, and along with the 
written statement the defendants have filed a 
map indicating the rooms in the possession of 
the different branches of the family and the 
joint sahan and khand lands. The argument of 
Mr. Singh has been that there wa3 no partition 
of the houses and the homestead lands and that 
in thi3 suit a partition of these properties should 
be ordered. Wo find it very difficult to agree 
with Mr. Singh that there wa3 no partition of 
the bouses. It would appear from a perusal of 
the plaint and the evidence adduced by the 
plaintiffs that the main contention of the plain¬ 
tiffs in this suit has been that they are entitled 
to a share in the properties, standing in the 
name of defendant 4. If the plaintiffs’ allegation 
on the most important question of fact involved 
in this case has been found to be untrue it i3 
difficult to hold that though there was a parti¬ 
tion of all the properties, specially the bakast 
and the kast lands, there ha3 been no partition 
of the houses up till now. The principle is that 
whenever a partial partition is proved or 
admitted to have taken place, the presumption 
arises that there ha3 been an entire partition 
with reference to all the rights and all the pro¬ 
perties. It was held by a Division Bench of thi3 
Court in'.Mukhram Rai v. Chaudradeep Rai, 
A. I. R. (23) 193G pat. 6S : (159 T. C. 453), that 
where parties have been in possession of and 
exercising rights of ownership over separate 
blocks of land for a long time, the Court might 
well presume that the joint lands have already 
been divided and rights of parties defined in 
regard to them in such a manner as to preclude 
their being re-partitioned. The appellants’ learn, 
ed ooun3el, during the course of his argument, 
pointed out that the map filed with the written 
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souiemenfc shows that the plaintiffs have not got 
sufficient number of rooms and that at least one 
of the branches has been given four rooms 
instead of three. But another partition cannot 
fee ordered merely on the ground that apparently 
each branch has not got an equal number of 
rooms. The presumption is very strong in this 
case that there was a partition of all the family 
properties which could be partitioned, and the 
evidence adduced by the defendants has been 
found to be distinctly preferable to that adduced 
fey the plaintiffs. [After referring to certain 
evidence his Lordship proceeded:] We are, 
therefore, of the opinion that the houses were 
also partitioned in the year 1337 and that no 
fresh partition can be ordered of the house pro¬ 
perties. 

[6] But admittedly there are two sahans, one 
of which has been described a3 'sahan angan 
pharikain’ and the other as ‘sahan Pharikain’ 
which are still joint, besides, a khand and a 
dalan. There may be some force in the conten¬ 
tion of Mr. Da that ‘sahan angan* oannot easily 
be divided. But on the record, we find no satis¬ 
factory explanation as to why these properties 
were left joint. Mr. De has cit6d an authority of 
the Calcutta High Court in Jyotish Chandra v. 
Radhiha Chandra, 60 cal. 1078 : (a. I. R. ( 20 ) 
1933 cal. 892), in whioh case on an agreement 
between the parties, some properties were left 
joint. It is not the defendants’ case, and it i3 
not at all established by evidence, that there 
was an express agreement entered into the 
parties for leaving these properties as joint. We, 
therefore, do not consider it proper to reject the 
plaintiffs’ claim for partition with regard to the 
sahans, angau and the dalan. Of course, it will 
be seen at the time of the final decree whether 
a partition of all these sahans, angans, khands, 
and dalan is possible or not, and it will be open 
to the Subordinate Judge at the time of the 
passing of the final decree to adjust the equities 
between the parties by making one party pay 
compensation to the other in case it is not found 
possible to partition these properties. This appeal, 
therefore, succeeds in part and there will be a 
decree for partition of the properties which are 
admittedly still joint. 

[6] The appeal is allowed in part and the 
decision of the Subordinate Judge is modified to 
this extent that there will be a partition of the 
sahan, angans, khands, dalan, orchards and 
phulwari mentioned in Sch. C of the written 
statement. There will be no order for the cost* 
of this appeal. 

Imam J—I agree. 

g.m.J. Appeal allowed in part. 
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Reuben and Jamuab JJ. 

Province of Bihar — Appellant v. Kamak- 
shya Narain Singh — Respondent . 

A. F. 0. 0. No. 379 of 1949, D/- 1-2 1950, from 
order of Sub-Judge, Hazaribagh, D/- 20-12-1949. 

(a) Civil P. C. (1908), S. 80-Object of. 

The object of the notice under S. 80 is to give the 
Government an opportunity of considering their 
attitude and to give them a chance of making amends. 

[Para 7] 

Annotation : (’44-Com.) Civil P. C. t S. 80, N 2 Pt. 2. 

(b) Civil P. C. (1908), S. 80—Suit in the nature of 
a bill quia timet —Sufficiency of notice. 

Where the cause of action relied on by the plaintiff 
is not an individual act but the whole course of oonduot 
of the Government, directed at depriving the plaintiff 
of his rights bit by bit, the suit i3 in the nature of a bill 
quia timet and the plaintiff’s right of action arises as 
soon as the threat to his rights becomes imminent. In 
a suit of this kind notice given ought not to be con¬ 
strued with great strictness and i3 sufficient if it sub¬ 
stantially informs the grounds of complaint to the 
Government. Thus, a notice and a draft plaint by the 
plaintiff specifying particular aots by the Government, 
so far as they were then complete and generally referring 
to subsequent action that might be taken in pursuance 
of the purpose complained of therein, is a substantial 
compliance with S 80, Civil P. 0., and it does not matter 
if an act of the defendant subsequent to the notice is 
not mentioned in the notice but is included In the plaint. 

[Paraa 7 k 10] 

Annotation : (’44-Com.) Civil P. C., S. 80 N. 13 

Pt. 4, 5. 

(c) Civil P. C. (1908), S. 80—Waiver of notice. 

The mandatory nature of S. 80 is not a bar to 

waiver of notice by the Government. 

Where the cause of action against the Provincial 
Government is the passing of an Aot which deprives 
the plaintiff of his rights to property and the Govern¬ 
ment, knowing that a notice under S. 80, Civil P. C., 
required a period of two months, give effect to the Aot 
whereby the plaintiff is actually deprived of his rights 
to property within a month of the coming into operation 
of the Act, the Government must be held to have 

waived their right to notice under the section. 

[Paras 8 & 10] 

Annotation : (*44*Com.) Civil P. C., S. 80 N. 15. 

(d) Civil P. C. (1908), O. 39, Rr. 1, 2 — Powers of 
High Court. 

In an appeal against an order granting an interim 
injunction the powers of the High Court are limited; it 
is net concerned to decide what is the correct answer to 
the questions involved in ihe suit but has merely to 
sea whether there is a fair point for trial. [Para 3] 

Annotation : (’44-Com.) Civil P. C., O. 39, R. 1 N. 22; 

R. 2 N. 2, 8. 

Advocate-General and Bajrang Sahai 

— for Appellant. 

N. C. Chatterji, S. K. Choudhury and Sambhu 

Prasad Singh — for Respondent. 

Reuben J. — This is an appeal by the defen¬ 
dant, the Province of Bihar against an order of 
temporary injunction passed by the Subordinate 
Judge, Hazaribagh, in Title Suit No. 39 of 1949, 
whioh was then pending in his Court, restraining 
the defendant from taking over management of 
the estate of the plaintiff until the disposal of 
the suit. 
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[2] The plaintiff-respondent is the sole pro¬ 
prietor of a considerable property in the district 
of Hazaribagh known as the Ramgarh Estate. 
He has brought this suit to obtain a declaration 
that certain statutes passed by the Provincial 
legislature for the abolition of zamindaiis and, 
pending this consummation, directed at taking 
over the management of the property of the 
zamindars is ultra vires. In particular, three 
pieces of legislation are referred to. Firstly, there 
is the Bihar Private Forests Act, 1948 (Bihar 
Act IX [9] of 1948) under which, it is stated, the 
Government has taken possession of the private 
forests of the plaintiff. Secondly, there is the 
Abolition of Zamindaris Act, 1948 (Bihar Act 
XVIII [18] of 1948) which has not yet been 
enforced. Thirdly, there is the Bihar State 
Management of Estates and Tenures Act, 1949 
(Bihar Act XXI [21] of 1949) whioh came into 
force on 15th November 1949, and under which 
it is now proposed that Government will take 
over the management of the Ramgarh Estate. 
Among other reliefs, the plaintiff seeks for the 
restoration of his private forests and for a 
permanent injunction restraining the defendant 
from taking over the management of his estate. 
The present appeal is directed against an order 
of the Subordinate Judge granting a temporary 
injunction in respect of the relief last mentioned. 

[3] A mere glance at the Bihar Ssate Manage¬ 
ment of Estates and Tenures Act indicates that 
the proposed taking over the management of the 
Ramgarh Estate is a very serious inroad on the 
plaintiff’s right of private property. The property 
will come under the charge of the Manager 
under the Act, who will be entitled to take into 
his possession such buildings, papers and other 
properties appertaining to the estate as are 
essential in his opinion for proper management. 
The plaintiff will lose his power of management 
including even his right to receive arrears of 
rents and profits payable to him on the date of 
the commencement of management (vide 8. 4). 
Leases of mines and minerals given by the 
plaintiff will come under the power of review of 
the Manager, and in certain circumstances it 
will be open to the Manager to terminate a 
lease subject to the payment of compensation 
which may be determined by agreement between 
the Manager and the holder of the lease (8s. 9 
and 12). The Manager will be empowered to 
determine the secured and unsecured liabilities 
of the estate and to make arrangements for the 
eatisfaotion thereof (chap. V and Vi). The 
Manager will also represent the proprietor in 
pending litigation and, apparently, with the 
previous sanction of the Provincial Government, 
will be empowered to admit claims against the 
estate (8. 82). The power of the proprietor to 


sue for compensation will ba very restricted 
(S. 31) and what he will receive out of the 
income of the estate will depend on what 
allowance i3 prescribed by rules under the Act, 
and how much of the surplus income the 
Manager, subject only to the control of the Pro¬ 
vincial Government, may consider it necessary 
to retain (S. 25). In view of these circumstances 
there can be no doubt that there is danger of 
irreparable injury, and that the balance of 
convenience is entirely on the side of the plain¬ 
tiff'. These points, therefore, have not been urged 
by the learned Advocate.General who has con. 
fined himself to one point, namely, that the suit 
itself is bad for want of compliance with S. 80, 
Civil P. C. Section 80, ho urges, i3 an imperative 
section Bhagchand Dagadusa v. Secy . of State } 
64 I. A. 338 : (A. I. R. (14) 1927 P. C. 176): 
Government of the Province of Bombay v. 
Pestonji Ardeshir Wadia, 53 c. w. N. 489 : 
(a. i. R. (36) 1949 P. c. 143) and Secy, of State 
v. Sagarmal , 20 Pat. 394 : (a.I.r. (28) 1941 pat. 
517) aud, therefore, the defect cannot be mended, 
and the order of injunction passed by the Sub¬ 
ordinate Judge cannot be supported. The point 
raised by the learned Advocate-General is one 
that will properly form an issue for decision in 
the trial of the suit. Since the suit itself, subse¬ 
quently to the admission of this appeal, has been 
transferred for trial by this Court iu exercise of 
its extraordinary civil jurisdiction, we suggested 
that this appeal should be considered along with 
that issue by the Bench trying the suit. The 
learned Advocate General, however, being 
anxious for an early decision, we have heard the 
parties. But our powers in a proceeding of this 
kind are limited. We are not concerned to decide 
what is the correct answer to bo given to the 
question in the hearing of the suit, but merely 
whether there is a fair point for trial Walker 
V. Jones , (1865) 16 E. R. 151 : (3 Moore N. 8. 397); 
Israil v. Shamser Rahman , 41 Cal. 436 : (a.i.b. 
(l) 1914 Cal. 362); Chandidat J ha v. Padmanand 
Singh Bahadur , 22 Cal. 459 and Brajendra v. 
Kashibai, 24 Pat. 656 : (a. i. r. (33) 1946 pat. 
177.) 

f4] Section 60, Civil P. C., provides for a 
notice of two months stating, among other 
things, the cause of action for the proposed suit. 
A notice purporting to be a notice under the 
section was given in this case on 19th June 1948. 
The suit was instituted on 13th December 1948. 
The learned Advocate-General attacks the suffi¬ 
ciency of the notice on three grounds; firstly, 
that the main relief sought in the suit, and the 
only relief relevant to the temporary injunction, 
relates to the State Management Act which is 
not mentioned at all in the notice; secondly, that 
no cause of action relevant to the State Manage. 
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ment Act arose until after it became law in 
September 1945 and, therefore, the notice given 
on 19th June 1948, was premature so far bb this 
Act is concerned, and, thirdly, that the cause of 
action stated in the plaint i3 not supported by 
the notice in two particulars, namely, the giving 
of assent to the Zamindari Abolition Act and 
the issue of notification under s. 3 of the State 
Management Act. 

[5] To understand what is the cause of action 
on which the present'suit is based, it is necessary 
to read the plaint as a whole. To begin with, 
the plaint recites the action taken by the Gov. 
eminent under the Bihar Private Forest Act of 
194S and its predecessor, the Bihar Forests Act 
of 1016; notice wa3 issued under the earlier Act 
on 17th July 1946, and was renewed under the 
1948 Act, and the management of the plaintiff’s 
private forests was taken over under the later 
notification. In this connection, an agreement 
entered into between the Government of B.har 
and the plaintiff in December 1917 relating to 
the plaintiff’s rights in the forests is said to have 
been cancelled. The plaint urges that the plain¬ 
tiff's status and legal character as a landlord of 
Bihar has been seriously denied, endangered and 
invaded by these two events. The plaint then 
^oc-s on to allege a definite intention on the 
part of the defendant to make "further invasion 
of and encroachment upon" the rights of the 
plaintiff, and mentions as a means to this end 
the Zamindari Abolition Act and the State 
Management Act. It sums up all these events 
as being an attempt to deprive the plaintiff of 
his rights "step by step by different pieces of 
planned legislation" and asserts that the defen. 
dant 

“has unfairly, illegally and by various pieces of ultra 
wires legislation deprived the plaintiff of some of hi3 
age-old legitimate rights, Buch as rights to possess and 
manage his own property or portions thereof, and 
intends further to deprive him of his rights to his 
estate along various lines by various steps, both exe¬ 
cutive and legislative.” 

Attacking the legislation mentioned by him as 
ultra vires on various grounds, he asks for relief, 
stating the cause of action specifically to be 17fch 
July 1946, when the first notification under the 
Forest Act of 1946 was issued, 6th July 1949, 
when the Zamindari Abolition Act received 
assent and 26th November 1949, when the noti¬ 
fication under S. 3, State Management Act was 
published in the Bihar Gazette. It is further 
stated that the cause of action is "a continuing 
one in this estate, further action or illegal 
appropriation being in contemplation." 

[6] Let us compare this now with the notice 
which is in two parts, the first part being the 
notice proper, and the second a draft plaint 
which was sent along with the notice. The notice 


tells the Government that it has “illegally denied, 
invaded and thrown clouds” on the status and 
rights of the plaintiff and intends 

“further to invade and attack and deny them with 
ultra vires pieces of legislation, being the Bihar 
Private Forests Act and the intended Bihar Abolition 
of Zamindaris Act.” 

It speaks of 17th July 1946, as the date when the 
cause of action accrued, but refers further to 
subsequent action taken under the 1948 Aofc rela¬ 
ting to private forests, and adds that the cause 
of action is "a continuing one in this case, further 
action for illegal appropriation being in contem¬ 
plation”. The reliefs mentioned in the notice 
include (l) a declaration that “the intended 
Bihar State Abolition of Zamindaris Act and 
other Acts of the same nature or tenor” are 
ultra vires , (2) a declaration that certain specific 
provisions of “the various Acts or would be Acts 
which are hereinbefore mentioned” are ultra 
vires , and (3) an injunction against Government 
restraining it from enforcing “any of the Acts 
or proposed Acts or any provision or provisions 
thereof”. The draft plaint is on the same line 
and corresponds substantially to the plaint which 
forms the basis of this suit, except as regards 
the reference to the State Management Act which 
came into being after the notice under s. 80 was 
given and as to the giving of assent to the 
Zamindari Abolition Act which also occurred 
subsequently (o the giving of the notice. In 
para. 23 the draft plaint speaks of a definite 
intentention on the part of the Provincial Gov- 
ernment ‘‘to throw clouds upon, to interfere 
with, to invade and even to annihilate” the right, 
title and interest of the plaintiff and his status 
and legal character as a landlord. It characterises 
the cause of action as "a continuing one in this 
case, further action for illegal appropriation being 
in contemplation” and includes among the reliefs 
an injunction against the enforcement of "the 
Acts or proposed Acts or any provision or provi¬ 
sions thereof.” 

[7] The documents, therefore, support the 
first answer which is given on behalf of the 
plaintiff-respondent to the Advocate-General’s 
first contention, that the plaintiff, by his notice, 
warned Government that he w r a3 attacking the 
validity of the whole procedure by which he was, 
bit by bit, being deprived of hi3 rights. The 
argument is that the cause of action on which 
the plaintiff relies is not an individual Act, but 
the whole course of conduct of the Government 
directed to this end. The suit, it is urged, i3 inj 
the nature of a bill quia timet , and the plain¬ 
tiff’s right of action arose a3 soon as ths threat 
to his rights became imminent [Story on Equity, 
Edn, 3, chap. 20, Woodroffe on Injunctions, 
Edn. 5, p. 15, and Shankar v. H. E. A. Cotton , 
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40 C. L. J. 515 I (A. I. B. (12) 1925 Cal. 
j'873).] It is pointed oat that in the notice and 
the draft; plaint the plaintiff specified the parti¬ 
cular acts on which he relied, eo far as those acts 
jwere then complete, and he included by a gene. 

) jral reference the subsequent action that might 
be taken in pursuance of the purpose there 
complained of. Tbe inclusion in his plaint of 
such subsequent aotion is, it is urged, justified 
jin the circumstances, and reliance is placed for 
•this contention on Ohandulal Vadilal v. Gov■ 
ernment of the Province of Bombay , A. I. R. 
(30) 1943 Bom. 138 : (i. L. R. (1943) Bom. 128). 
In a suit of this kind, learned counsel urges, the 
notice given ought not to be construed with great 
strictness, its object being merely to inform the 
defendant substantially of the ground of the 
complaint ( Jones v. Bird, (1822) 106 E.-R. 1397: 
(5 B. & Aid. 837).) The object of the notice 
under 3. 80, counsel argues, i3 to give the defen. 
dant an opportunity of considering his attitude 
and to give him a chance of making amends. 
Here, it is aaid, the notice has sufficiently in. 
formed the defendant of the nature and parti¬ 
culars of the plaintiff's oomplaint, and there has 
been a substantial compliance with 8. 80. 

(8l Secondly, it i3 argued in reply to tbe ffrst 
contention of the learned Advocate-General that, 
even supposing it to be found that the absence 
of mention of the State Management Act is a 
defect affecting the validity of tbe notice under 
S. 80, it should be held in the circumstances of 
the present case that the service of notice under 
3 . 80 has been waived. Our attention has been 
drawn to Vellayan Chettiar v. Government of 
the Province of Madras , 74 I. A. 223 : (a. I. R. 
(34) 1947 P. 0. 197) as an authority that the 
mandatory nature of 3. 80 is not a bar to such 
ja waiver. It is pointed out that the State 
Management Act came into force on 15th Novem- 
bar 1949, and that the notice under S. 3 was 
issued on the very next day, and that under the 
definition of the date of commencement of 
management (8. 2, cl. (b)) management would 
oommsuce and the plaintiff would be deprived 
^of his rights, within one month from that date. 
The contention is that when the Provincial Gov- 
\ 3 rnment, knowing that a notice under 3. 80 

^ requires a period of two months took action to 
give effect to the State Management Act, so 
that within a little over a month of the Act's 
ooming into operation the management of tbe 
plaintiff’s estate would commence and ha would 
> ba deprived of his rights, it must be held to havo 

l .waived its right to notice under 8. 80. 

[9] Learned counsel's answer to fcho second 
contention of the learned Advocate-General is 
contained in what I have said above about 
the suit being of the nature of a bill quia limit. 

1930 P/47 & 48 


A suit of this kind, it is said, does not require a 
completed aot in order to give the plaintiff a 
right of relief. He is entitled to protection from 
a threatened act which, if completed, would 
give him a right of action: Emperor of Austria 
V. Diy, (ISGL) 45 E. R. 861 : (30 L. J. Cb. 690); 
Mulji liar Idas v. Ibrahim Rahimtulla , 55 
Bom. 25t : (a. I. R. (19) 1932 Bom. 166) referred 
to by the learned Advocate-General was decided 
on its own peculiar facts. What was impugned 
there wa3 not an Act of the Legislature, but 
merely a Dili proposed to be introduced in the 
Legislature, and an injunction was sought to 
prevent its introduction. Beaumont 0. J. a3 he 
then was, pointed out that the Bill might nofc 
bo passed in that form, and observed that 
it would bs perfectly futile for the Court to 
declare that in the form in which it was pro. 
posed to be introduced it was ultra vires . 
Kesoram Poddar Co. v. Secy, of State , 54 
Oil. 9G) : (A. I. R. (15) 1928 Cal. 7u) is also dig- 
tinguishable on the facts. There the euit was 
based on an alleged breach of contract. Chofc- 
zuer J., held that the suit was barred, more 
than three years having elapsed between the 
breach and the institution of the euit. On an 
alternative case suggested on behalf of the 
plaintiff, his Lordship observed that on the case 
suggested there would be no breach at all, and 
so the cause of action for a suit would not yet 
have arisen. 

C 10 ] The answer to the third contention is 
also contained in the above argument, the con- 
tention being that what the learned Advocate 
General speaks of as new-causes of aotion nofc 
covered by the notice are merely individual 
facta in continuation o c the cause of action stated 
in the notice, which facta have come into exis¬ 
tence since the notice was given and can, there¬ 
fore, legitimately be included in the plaint. 

[ill Having given my careful consideration! 
to the above contentions, I am satisfied that 
there is a fair case to b9 considered at the trial, 
and that the injunction granted by the Sub¬ 
ordinate Judge is justified. 

[12] On the above grounds, I would dismiss 
the appeal, but in the circumstances of the case, 
I consider it fair that the parties should boar 
their own costs in this Court. 

[13] Jamuar J.—I agree. Service of notice 
a3 required uuder S. 89, Civil P. 0. is mandatory. 
Teat a notice under that section has been served 
upon the defendant, the Province of Bihar, is 
common ground. The matter for enquiry ia 
whether that notice i3 in sufficient compliance 
of the law; and, alternatively, whether in the 
particular circumstances of this case, the defen¬ 
dant can be said to have waived the right to 
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receive suoh a notice: there is no inconsistency 
between the propositions that the provisions of 
S. 80 of the Code are mandatory, and must be 
enforced by the Court and that they may be 
waived by the authority for whose benefit they 
are provided, and it is accordingly competent 
for the defendant in a suit to which s. 80 applies 
to waive his right to a proper notice vide 
Vellayan Ghettiar v. Government of the Pro¬ 
vince of Madras , 74 i. a. 223 : (A. I. R. (34) 
1947 p. 0. 197). These are fair questions to be 
more properly determined at the hearing of the 
suit. For all these reasons, it is only right that 
the order of injunction passed by the learned 
Subordinate Judge ought to continue pending 
decision in the main suit. 

D.R.R. Appeal dismissed. 


A. I. R. (37) 1350 Patna 370 [0. N. 99.] 

Redden and Jauuar JJ. 

Jogesh Prasad Singh and others — Appel¬ 
lants v. Rimzhandar Prasad Singh and 
others — Respondents . 

A. F. 0. D. No. 129 of 1916, D/- 23-3-1930, from 
decision of Sub-J., Gaya, D/- 15-4-1946. 

(a) Registration Act (1908), Section 35 — Execu¬ 
tion — Admission of — Signing blank paper. 

Execution consists in signing a document written 
out and read over and understood, and does not cou- 
Bist of merely signing a name upon a blank sheet of 
paper. To bo executed a document must be in exis¬ 
tence; where there is no document in existence there 
cannot be exeoution. Thus, where an exooutant clearly 
eays that he signed on blank piper and that the docu¬ 
ment which ho bad authorised i3 not the document 
which he contemplated,-the statement is a denial, not 
an admission, of execution*. A. I. U. (3) 1916 Pat. 
206, Bel. on ; 6 G. W. N. 329, Disting. [Para 5] 

Annotation *. ('49 Com.) Reg. Act, S. 35 N. 4 Pt. 2. 

(b) Registration Act (1908), Section 77—Suit for 
registration —Scope of inquiry. 

In a suit under 9 77, the Court is only concerned 
with the genuineness of the doouraent sought to bo 
registered, that is, whether the document is exicuted 
by the person by whom it is alleged to be executed 
and not its validity: A. I. R (33) 19i6 Pit. 62, 
Bel. on. [Para 6] 

Annotation: (’49-Corn.) Rog. Act. 9. 77 N. 11 Pt. 3. 

(c) Registration Act (1908), Section 77— Suit for 
registration—Onus of proof— Evidence Act (1872), 
Ss. 101-103. 

It is true that in a suit under Section 77. the 
initial onus is on the person who al eges that the docu¬ 
ment was executed by the persons whuse names app ar 
thereon as the exeoutants. But where these persons 
admit their endorsements and allege that they mado 
those endorsements on blank paper the onus is very 
easily shifted. [Para 8J 

(d) Registration Act (1903;, Section 35— Execu¬ 
tion— Admission — Non-payment of consideration 
— Effect. 

Whether the money was paid or not is immaterial so 
far as the due execution of the document is concerned. 
Whether the document so executed is legally opera¬ 


tive or not and whether the consideration for it has 
been paid or not, are matters which are open to 
contest in a regularly constituted proceeding under 
the provisos to S. 92, Evidence Aot. [Para 16} 

Annotation: (’49-Com.) Reg. Act, S. 35 N. 2 pt 10. 

Raj Kishore Prasad, Lakshmi Narayan Sinha and: 

C. N. Singh —for Appellants. 

Lai Narayan Sinha and Lakshman Saran Sinha. 

—for Respondents. 

Reuben J.—Thi3 is an appeal by the defen¬ 
dants first party against a decision of the Sub- 
ordinate Judge of Gaya decreeing a suit under 
S- 77, Registration Act. 

[2] The suit was brought for the compulsory 
registration of a sale-deed purporting to have 
been executed on 5th August 1243 by the 
defendants first party in favour of the plaintiffs 
transferring to them certain milkiat property 
in village Shamsarnagar, pargana Arwal, thana 
Daddnagar for a consideration of Re. 64,OCO. 
The document recites that out of this amount 
Rs. 32.0C0 was received in cash and the balance 
was left with the purchasers for the redemption 
of encumbrances on the suit property. The 
document is said to have been executed afe 
Gaya, but, as the defendants had some busi¬ 
ness at Jehanabad, and as there was a rush of 
work in the registration office at Gaya on the 
day when the document was executed, arrange, 
ments were made between the parties that the 
document would be registered at Aurangabad 
within the jurisdiction of which sub-registry 
office the property lay. When the plaintiffs* 
however, went to Aurangabad for the purpose* 
the executants did not turn up and the dccu. 
ment could not be registered. Then, in proceed¬ 
ings for compulsory registration the defendants- 
first party denied execution alleging that the 
endorsements of execution appearing on the 
document were made by them on blank sheets 
of paper for the execution of a sale-deed in 
favour of seme other persons, and that the 
deed of sale under consideration wa3 fraudu¬ 
lently engrossed upon these papers. Registra¬ 
tion being refused, the present suit wa3 filed 
with the result aforesaid. 

[3] The defence is the defence that wa3 taken 
before the Registrar. It is stated that through 
one Jaydeo Singh the defendants first party 
negotiated for the sale of the property to the 
defendants second partx*, and that Jaydeo 
Singh, having obtaiued the signed blank papers 
from the defendants first party, fraudulently 
got the deed in favour of the plaintiffs engrossed 
thereupon. According to the defendants, at the 
time when the sale-deed in question is said to 
have been executed at Gaya, Jogesh Prasad 
Singh, defendant 1, was actually ill at Patna 
and was being treated a3 an out-patient at the 
Patna General Hospital. 
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[4] The learned Subordinate Judge has dia- finding with his finding on the question of the 


belived the defence version of th9 facts and has 
accepted the aalo-deed in suit a3 duly executed. 

[ 5 ] The first point which arises in the case 
is the effect of the defence set up by the ap¬ 
pellants. Our attention ha3 been drawn to the 
decision in David Yule v. Bam Khslawan , 
6 C. W. N. 329, where an admission of an en¬ 
dorsement of execution on blank sheets of 
paper on which the deed was said to have been 
subsequently engrossed was taken to be an ad¬ 
mission of execution sufficient for the purposes 
of registration. On behalf of the appellants, we 
have on the other hand, been referred to Ram 
Lakhan Singh v. Jog Si r igh % 12 P. L. T. 233; 
(A. I. R. (18) 1931 Pat. 219) as to the meaning of 
the term "execution” of a document. It is 
unnecessary to discuss the plaint at length as 
it is coveced by the decision of a Division 
Bench of this Court in Ebadut Ali v. Muham¬ 
mad Fareed t A. 1 . R. (3) 1916 Pat. 20G : (J5 
I. 0 . 56) which is directly in point. Their Lord- 
ships observed; 

“In our vie v, execution consists in signing a docu¬ 
ment written out anl read over and understood, and 
does not consist >of merely signing a name upon a 
blank sheet of piper. To be executed a document must 
be in existence; where there is no document in exis¬ 
tence, there cannot be execution.Wuera an 

executant cle triy says that ho signed oa blank paper 
and that the document h’eh ho had authorised is 
not the document which he contemplated, the state¬ 
ment is a denial not an admission, of execution 

Their Lordships distinguished the case of David 
Yule [ante) which was oleirly a case whore 
their Lordships observation a3 to the suffici¬ 
ency of material for the registration of the 
document was merely obiter. 

(6] The next point is the sepoe of a suit 
under 3. 77. It is now Well settled that in such 
a suit the Court is concerned with the genuine¬ 
ness of the deed and not its validity ; Kanhaya 
Lai v. Sardar Singh , 29 ALL. 284; (4 A. L. j. 
171 ); Balambal Amal v. Aranazhala Chetti % 
18 Mad. 255 and Rxj Lxkhi Ghose v. Debendru 
Chandra , 21 Cal. 633; (l 0. W. N. 444). In the 
words of Fazl Ali, C. J. 

“the Court is only concerned with thegenuinonesa of 
the document sought to be registered, that is, whether 
f the document ij executed by tme person by whom it is 
alleged to ba executed and not its validity” Jhaman 
v. Amrit, 21 Pat. 323:[A. I. R (33) 1916 Put. 62.) 

We have, therefore to 3ee whether the document 

before us is a document which was executed 

by the defendants first party as alleged. 

[7] The finding on the facts is challenged on 
three grounds firstly that the onus of proof 
was on the plaintiffs but the case was decided 
by the learned Subordinate Judge mainly on a 
consideration of the defence evidence, secondly 
that the subordinate Judge did not give suffi¬ 
cient weight to the inconsistency of his main 


passing of consideration, namely, that Rs. 32,000 
was nob paid in cash as ailaged, and thirdly 
that there are various improbabilities in the 
plaintiffs' version. 

[8] As regards the first point, I would refer 
to the observation of their Lordships in Ram- 
lakhan Singh v. Gog Singh , (l2 P. L. T. 233: 
A. i. R. (18) 1931 pat. 219) an!e which was 
cited on behalf of the appellants themselves. It 
is true that in a case of this sort the initial 
onus is on the person who alleges that the docu 
ment was executed by the persons whose name3 
appear thereon as the executants. But where 
these persons admit their endorsements and 
al'ega that they made th:3Q endorsements on 
blank paper the onus is very easily shifted. It 
is not correct to say that the Subordinate Judge 
decided the case merely on a consideration of 
the defence evidence. Naturally, he concentrated 
on an examination of that evidence to see if 
there was any truth in it. He found it unbeliev¬ 
able and the effect of his finding was to make it 
easier for him to accept the plaintiff's case. 
Iu accepting the evidence of the plaintiffs, be 
placed particular reliance cn Sarju Sing and 
Sifcaram Singh, pleaders and the pleader’s clerk 
Lachhandeo Singh, who was the scribe of the 
document in question, 

[9] As regards the second point, it is not 
correct that there is a hading that Rs. 32,000 
was not pail iu cash. The learned Subordinate 
Judge considered that a finding on this point 
was not material in a suit under S. 77. It was 
merely in passing that be remarked that he was 
not prepared to believe this story. He has, how¬ 
ever, given no reason for this opinion. The fact's 
that tbs p arties do not appear to hav6 regarded 
the establishment of the payment in question 
as essential in tnis case, and, although several 
witnesses wore examined on behalf of the plain¬ 
tiffs who would in the ordinary course have 
seen the alleged payment, only two of them 
spoke of it in examination-in-chief, nam.-ly- 
Sheonandan Singh and Cnetman Pande. The 
real point for consideration was the genuineness 
of the sale-deed, its validity and the passing of 
consideration were immaterial. In these cir¬ 
cumstance?, no weight cm attach to the opinion 
expressed by the learned Subordinate Judge and 
certainly it cannot be made the basis of an 
argument that it is extremely unlikely that 
without receiving this money the defendants 
first party would execute the document iu ques¬ 
tion and allow it to pa33 into the hands of the 
plaintiffs. 

[ 10 ] The most important evidence on behalf 
of the plaintiffs is the document itself. It is writ¬ 
ten on as many as fourteen separate sheets of 
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paper. The first three pages bear the endorse¬ 
ments respectively of the three alleged execu¬ 
tants, each of which endorsements say3 : 

“ . . . , executed the sale-deed aud received the sum of 
r*. 61,000 aud read the contents of the sale deed 
aai understood the same, by my own pen. 5 8-43.” 

On the remaining eleven pages we have the 
signature of Jogesh Prasad Singh, who is the 
father of the other two alleged executants. 
In appearance, there is nothing whatever to 
suggest that these endorsements and the other 
signatures were net made on the document 
in due coarse, and the genuineness of the 
endorsements and of signatures — in the sense 
I mean that they are written by the per¬ 
sons by whom they purport to have been writ¬ 
ten _is not denied, but we are asked to 

believe that at the request of Jaydeo Singh 
these endorsements and signatures wore made 
on blank sheets of paper. This is a story which 
on the face of it is difficult to believe. [His Lord- 
ebip then discussed the evidence both for the 
plaintiff and the defendants and proceeded as 

follows:] 

[ 11 ] On a review of all the evidence, I am 
not able to see any reason for thinking that 
the learned Subordinate Judge was wrong in 
his conclusion that the sale-deed in question 
was legally and validly executed by the defen. 

dants ficst party a3 alleged. 

[12] It has b3en urged before us that, even 
bo, the execution must be taken to be incom¬ 
plete because on the terms of the document the 
payment of Rs. 32.000 in cash was a condition 
precedent. Our atieution has not been drawn 
to any provision in the document which make3 
it a condition precedent to the execution. Whe¬ 
ther the money waspaid or not wa3 immaterial 
30.far as the duo execution of the document wa3 
concerned. Whether the document so execu¬ 
ted is legally operative or not, and, whether 

the consideration for it has been paid or not, 

are matters which are open to contest in ^ a 
regularly constituted proceeding under the 

(provisos to S. 92, Evidence Aot. 

[13] For the the reasons given by me above, 
I consider that this appeal has no merits and 
must be dismissed with costs. 

[ 14 ] Jamuar J. — I agree. 

D Pv -o Appeal dismissed. 
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JVazir Mahton and others — Applicants v. 
Badri Mahton and another — Respondents. 

Criminal Rof. 122 of 1949, D/- 3-2-1950, reference 
made by S. J., Hazaribagh, D/- 5-12 1949. 

(a) Criminal P. C. (1893), Ss. 145 and 537—Non- 
compliance with provisions of S. 145. 


A. I. B. 

The mere failure to state the reasons why the Magis¬ 
trate was satisfied that there wa3 an apprehension of a 
breach of the peace is nothing more than an irregula¬ 
rity not sufficient to render subsequent proceedings 
void. [Para 5] 

Failure to draw up a formal preliminary order if! 

accordance with the provisions of S. 145 (1), is nothing 
more than a mere irregularity not sufficient to vitiate 
the subsequent proceedings where no prejudice is cau¬ 
sed. [Para 8] 

The failure to serve the order in accordance with 
S. 145 (3) is a mere irregularity. [Para 9] 

Annotation : (’49-Com.) Criminal P. C., S. 145, 
N. 15. 

(b) Criminal P. C. (1898), S. 145-Parties. 

A person who his no cliim to the lands in dispute 
is not a necessary party to the proceedings under 
S. 145. [Para 10] 

Annotation : (’49-Com.) Criminal P. C., S. 145, 
N. 19. 

T. K. Prasad in support of the reference. 

Bajrang Sahiy against the reference. 

Order. —This is a reference by the learned 
Sessions Judge of Hazaribagh recommending 
that an order dated 13th August 1949 made by a 
Magistrate exercising first olass powers at Hazari¬ 
bagh in a proceeding under S. 145, Criminal 
P. C., be set aside. By the order in question the 
learned Magistrate found the first party to the 
proceeding in possession of the lands in dispute. 
He declared the possession of the first party and 
forbade the members of the second party from 
interfering with that po33833ion until evicted in 
due course of law. 

[2] I have heard Mr. T. K. Prasad appearing 
for the members of the sc-cond party in support 
of the reference. Mr. Bajrang Sahay has been 
heard against the reference. 

[3l Before I state the reasons which the lear- 
ned Sessions Judge has given in support of his 
recommendation, I should state the facts rele¬ 
vant to the points now in issue. The facts are 
those. On 19th October 1948, two persons, Badri 
Mahton and Ramkumar Mahton, fir3t party in 
the subsequent proceeding under S. 145, Crimi¬ 
nal P.C., filed a petition regarding certain lands 
detailed in Scb. A, appended to the peti¬ 
tion- Th6y alleged that the lands were the 
royaiti lands of one Halo Mahton who died 
is 3 ueless. On his death Mt. Sanichari, widow 
of Puna Mahton, who was the brother of Lalo 
Mahton, and Ragbu minor son of Puna Mahton, 
deceased, came in possession of the lands. Badri 
Mahton and Ramkumar Mahton claimed that 
they had purchased the lands by a registered 
sale-deed, dated 15th June 1936, from Mt. 
Sanichari for self and acting as guardian of 
Ragbu. They further alleged that certain per¬ 
sons, who subsequently were made members of 
the second party to the proceeding, claiming 
themselves to be agnates of Lalo Mahton, were 


Wazir Mahton v. Badri Mahton (Das J .) 



1950 

likely to disturb their peaceful possession. They 
referred to certain acts which gave ri3e to an 
apprehension of a breach of the peace. This 
petition was sent to the local police for an en¬ 
quiry and report. On 25th October 1948, the local 
Sub-Inspector of police submitted a report in 
which he stated that there wa3 an immediate 
apprehension of a breach of the peace with regard 
to the lands and that actually the contending 
parties had gone to the lands on 23rd octobsr 
1948, and a breach of the peace was averted with 
difficulty. The Sub-Inspector of police mentioned 
the names of four persons including Badri Mall- 
ton and Ramkumar Mahton as members of the 
first party; and mentioned the names of thirteen 
persons as members of the second party. 
Amongst the members of the second party, two 
names are important to remember. They are 
Barhin Mahton and Genda Mahton, who claim¬ 
ed that their grandfather and the grandfather of 
Lalo Mahton were brothers. They further clai¬ 
med that they were the nearest gotias and had 
succeeded to the estate of Lalo Mahton, and 
wore in possession of the disputed lands. On 
receipt of the police report, the learned Sub- 
divisional Magistrate drew up proceedings under 
S. 114, Criminal P. C. against both parties and 
restrained both parties from going upon the 
lands. The parties showed cause against the 
order under 8. 144 and on 8th December 1948, the 
learned Sub-divisional Magistrate heard the par¬ 
ties. On that date he passed the following order: 

“Heard both parties. This case should be decided on 
evidence. Draw up proceedings under S. 145, Criminal 
P. C. against both parties asking them to show cause, 
if any, by 23rd December 1948. The land is attaohed.” 

On 23rd December 1948, and succeeding dates, 
the parties took time. Ultimately, both parties 
filed written statements, exoept some members 
of the second party to whom I shall presently 
make a reference, of their respective claims as 
regards the fact of actual possession of the lands 
in dispute. The case was then transferred to 
several Magistrates one after another and ulti¬ 
mately came to be dealt with by Mr. B. Ojha, 
a Magistrate exercising first class powers at 
Hazaribagb. He heard the evidence of both 
parties and the arguments of their lawyers. On 
13th August 1949, he passed the order to which I 
have already made a reference. 

[4] Now I come to the reasons which the 
learned Sessions Judge has given for his recom¬ 
mendation. The reasons are three in number : 
(1) that the learned Sub-divisional Magistrate 
directing the initiation of a proceeding under 
145, Criminal P. C. on 8th December 1948, did 
not state that he was satisfied that there was a 
bona fide dispute with regard to the possession 
of immovable property, or that there was a 
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likelihood of a breach of the peace : (2) that the 
learned Subdivisional Magistrate did not draw 
up a preliminary order, a3 contemplated by 
sub-s. (l) of 8. 145 and (3) that there was a 
failure to comply with the provisions of 
sub.s. (3) of S. 145. 

. [ 5 ] As to the first reason, it seems clear to me 
that on the materials, which the Sub-divi3ional 
Magistrate had before him on 8th December 
1948 , he wa 3 satisfied that there was an immediate 
apprehension of a breach of the peace, pm 1 the 
dispute which gave rise to that apprehension 
was one which could be moro satisfactorily dealt 
with in a proceeding under S. 145, Criminal P. G. 
The learned Sub-divisional Magistrate had before 
him not merely the petition Oi Badri Mahton 
and Ramkumar Mahton but also the repor t of 
the local Sub-Inspector of Police, dated ‘25th 
October 1943. The mere failure to state the reasons 
why he was satisfied that there was an apprehen¬ 
sion of a breach of the peace was nothing more 
than an irregularity, in view of the materials 
which the learned Sub-Divisional Magistrate 
had before him and the order which he passed 
on 8th December 194S, which I Lave quoted in 
extenso. 

[6] The second reason is more serious and, I 
must confess, has caused some difficuties to me. 
It appears that though the learned Sub.divisional 
Magistrate directed on 8th December 1948, that 
a proceeding under 8. 145 be drawn up against 
both parties, no preliminary order, as contem- 
plated by 8. 145 (i), Criminal P. 0., was formally 
drawn up. The learned Magistrate has pointed 
out that there are some marginal office notes 
against the order of 8th December 1948, which 
seem to indicate that some notices, presumably 
under S. 145 (l), Criminal P. C., were issued 
against the parties. On the materials in the 
record one cannot be certain however, that such 
notices were actually issued. In any view, it is 
clear that no preliminary order under s. 145 (l) 
is on the record. Therefore, the question is 
whether, in the circumstances of thi3 oase, the 
absence of a preliminary order under 8. 145 (l), 
Criminal P. C. vitiates the entire proceedings 
which followed. I may state here that the parties 
filed written statements; they gave evidence; 
their lawyers argued the case before the learned 
Magistrate; and no objection wa3 ever raised as 
to the absence of a preliminary order under 
sub-e. (l) of 8. 145, Criminal P. C. Mr. T. K. 
Prasad appearing in support of the reference has 
very strenuously contended before me that the 
failure to draw up a preliminary order under 
sub s. (1) of S. 145, Criminal P. C. amounted to 
an illegality which vitiated the entire proceedings 
that followed. He relied particularly on two 
decisions, Mariasusai Udayan v. Muhammad 
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A. I. R, 


Azzeezudden , A. i. R. (23) 1936 Mad. 824 : (37 
Or. L. j. 953 ) and Jamuna Prasad v. Mohan 
Koeri, 2 p. l. t. 724 : (a. t.’r. (s) 1921 pat. 353: 

23 Cr. L. J. 64). Undoubtedly these two decisions 
contain observations which support the conten- 
tion of Mr. T. K. Prasad. Mr. Bajrang Sahay 
arguing against the reference has referred to 
other decisions in which it was held that the 
failure to make a preliminary order in strict 
compliance with the provisions of sub-s. (l) of 
S. 145, Criminal P. 0. was a mere irregularity, 
which could be cured under S. 537 of the Code. 
He has placed great reliance on the Full Bench 
decision of the Allahabad High Court in 
Kapoor Chand v. Suraj Prasad , A. I. r. ( 20 ) 
1933 ALL. 564: (34 Cr. L. J. 414 F. B.). That Was 
a case in which a notice was issued which pro¬ 
fessed to be one under S. 145, though it did not 
oomply with the provisions of sub s. ( 1 ) of 8. 145. 
The argument advanced was that as the Magis. 
trate did not proceed in accordance with the law 
and as he did not strictly comply with the pro¬ 
visions of s. 145, he had no jurisdiction in the 
matter. Their Lordships dealt with the argu¬ 
ment in the following way : 

“Now we k9ve to consider whether the defects in the 
Magistrate’s order deprived him of jurisdiction to 
proceed with the care. In other words, we have to see 
whether because the Magistrate did not strictly comply 
with the letter of the law in formulating his order under 
S. 145 (1), he had no jurisdiction to proceed with the 
case. Oo this point a large number of cases have been 
oited and as mo?t of the cases have been decided by learned 
Judges of this Cjurt, sitting singly, we do not propose 
to examine each and every one of them. We may also 
point ou*: that many of these judgments do not consider 
the effect of S. 537 upon defects in the order passed 
under S. 145 *1). 

Now, if we read S. 145, in the light afforded by the 
sections quoted above, we see*that if the Magistrate is 
satisfied from a police report or other information that 
a dispute likely to cause a breach of the peace exists, he 
is seize} of jurisdiction to take action and he is em¬ 
powered by the Code to act in a particular way. If this 
view be correot, the jurisdiction of the Magistrate arises 
from the fact that he has received certain in'ormation 
and that he is satisfied ns to the truth of that informa¬ 
tion. The jurisdiction of the Magistrate does notdepend 
on how he prcceeJs. There are two things; One is the 
authority conferred on him to act and the other i 3 how 
he is to act. If he has jurisdiction, he is not deprived of 
jurisdiction merely because his procedure is erroneous 
or defective. If this view be right, the omission od the 
part of the Magistrate to follow certain directions con¬ 
tained in the C:de, although some of these directions 
may bi more important than others, cannot be said to 
deprive him of jurisdiction.” 

[7] If I may say so with respect, I agree with 
the observations made above. The other decision 
on which Mr. Bajrang Sahay relies goes even 
further. In Ratan v. Tika, A. I. R. (26) 1939 
Lah. 233 : (40 Cr. L. J. 784) it was observed that 
defects, such as failure to make an initial order 
as required by sub-s. (l) of S. 145, failure to 
serve notice on opposite party according to law 


or to affix copy of order of Magistrate to some 
conspicuous place at or near the subject of dig. 
pute, were defects which s. 537 could care. They 
are not defects which necessarily vitiate the pro. 
C86ding3. This question of the distinction bet¬ 
ween an irregularity and illegality has causeff 
difficulties and given rise to decisions all of 
which cannot be reconciled. Fortunately, how¬ 
ever, the matter has now, I think been clarified 
by a decision of their Lordships of the Judicial 
Committee in PuluTcuri Kottaya v. Emperor % 
A. I. R. (34) 1947 P. 0 . £7 : (48 Or. L. J. 633). 
Their Lordships were dealing with a oise in 
which there was a breach of the proviso to 8.162, 
Criminal P. C. Their Lordships stated as 
follows : 


“There are, no doubt, authorities In India which 
lend some support to Mr. PrittV contention, and 
reference may be made to Tirkha v. Nanak, 49 All. 
475 ; (A. I. R. (14) 1927 All. 350 : 28 Cr. L. J. 291) in 
which the Court expressed the view that 8. 537, Cri¬ 
minal P. C., applied only to errors of procedure arising 
out of mere inadvertence, and not to cases of disregard 
of, or disobedience to, mandatory provisions of the Code 
and to In re Maduramuthu Vannian , 45 Mad. 820 : 
(A.I.R (9) 1922 Mad. 512 : 24 Cr. L. J. 124), in which 
the view was expressed that any failure to examine the 
accused uoder S. 342, Criminal P. C., was fatal to the 
validity of the trial and could not be cured under 
8. 537. In their Lordships’ opinion this argument is 
based on too narrow a view of the operation of S. 537. 
When a trial is conducted in a manner different from 
that prescribed by the Code as in Subr imania Iyer v. 
King-Empiror, 28 I. A. 257 : (25 Mad. 61 P. C ), the 
trial is bad, and no question of curing an irregularity 
arises; but if the trial is conducted substantially in the 
manner prescribed by the Code, but some irregularity 
occurs In the ocuree of such conduct, the irregularity 
can be cured uoder S. 537, and nonetheless so because 
the irregularity involves, as must nearly always be the 
case, a breach of one or more of the very comprehensive 
provisions of the Code. The distinction drawn in many 
of the cases in India b tween an illegality and an 
irregularity is one of degree rather than of kind. This 
v^ow finds support in the decision of their Lordships’ 
Board in Abdul Rahman v. Emperor , 5 Ring. 53 : 
(A. I. R (14) 1927 P. C. 44 : 28 Cr. L J. 259), where 
failure to comply with S. 360, Criminal P. C M was held 
to be cured by Ss 535 and 537.” 


[8] In my opinion, the failure in the present 
case to draw up a formal preliminary order in 
accordance with the provisions of 8. 145 (l). 
Criminal P. C., was nothing more than a mere 
irregulartiy. I realise that in certain case3 the 
irregularity may go to such a degree that it will 
vitiate the subsequent proceedings; it miy alsoj 
cause great prejudice in some cases; but in the 
case before me no question of prejudice arises. 
The parties knew what the dispute was about; 
they knew what the disputed lands were; they 
had no difficuky in filing written statements of 
their respective claims; they gave evidence with¬ 
out any difficulty; their lawyers argued the case 
without any difficulty; no objection was ever 
raised by any of the parties to the absence of a 
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formal order under sub-s. (0 of S. 145. As a 
matter of fact, in the proceeding under 8. 144 
full detail were given, and the parties had no 
difficulty in knowing what the dispute was about. 
In view of these circumstances, I am unable to 
agree with the learned Sessions Judge that the 
failure to draw up a formal order under S. 145 (l), 
Criminal P.C., was such as to vitiate the subse¬ 
quent proceedings. 

[9] As to the failure to serve the order in ac¬ 
cordance with sub-s. (3) of S. 145, Criminal P. C., 
there can be no doubt that even on the decisions 
jon which reliance has been plac'd by Mr. T. K. 

Prasad, the failure wa3 a mere irregularity which 
‘could be cured under S. 537 of the Code. 

[10] Lastly, one of the points referred to by 
the learned S?ssion3 Judge is that some mem¬ 
bers of the second party did not appear, and the 
case was heard in their ab.ence. The learned 
Magistrate while passing the final order made it 
dear that the order would have no effect a3 
Against the persons who were not parties to the 
proceeding. Apart, however, from that, it seems 
that except Birhan M ah ton and Genda Mahton, 
no other persons of the second party had any 
claim to the raiyati lands of Lilo Mahton. The 
proceeding under S. 144 related also to other 
lands, but the learned Magistrate made it quite 
dear that the proceeding under S.145, Criminal 
P. 0., related only to the raiyati lands of Lalo 
Mahton. That being the position, no other mem¬ 
bers of the second party, except Barhan Mahton 
and Genda Mahton, were necessary parties to 
the proceeding under S. 145, Criminal P. C. These 
two persms filed written statements. They led 
evidence and their arguments were heard before 
the learned Magistrate passed the final order I 
do not think it is now open to them to say that 
the learned Magistrate had no jurisdiction to 
initiate a proceeding under s. 145, Criminal P. C. 

[11] For the reasons given above, I do not 
think there is any merit in the reference. Tee 
.re'erence is accordingly discharged. 

v.B.B. Reference discharged. 

A. 1 R (37) 1950 Patna 375 [C. N. 101 ] 

Shearer J. 

Bundi Singh — Appellant v. Jaiprakash 
Singh and others — Respondents. 

A. F. A. 1). No. 972 oi 1918, D/- 2-2 1950, from de- 
clsiou of Addl. Sub-Judge, Mongbyr, D/- 5 2-1918. 

Tenancy Laws —B.har Tenancy Act (VlII [8] of 
1835), S. 153B (2)—Procedure under — Non com¬ 
pliance with, is merely an irregularity rendering 
Uhe sale voidable but not void. [Para 2J 

K. K. Sinha and U m 2 &h Chandra Sharma — 

for Appellant. 

H. K. Yerma and Ugrah Singh—lor Respondents. 


Judgment. — This second appeal arises out; 
of a suit to set aside an ex parte decree passed 
in a rent suit and to recover possession of the 
ocoupancy holding which was sold in execution 
of thaf decree. The sale took place in 1938, and 
the suit was instituted in 1941. The occupancy 
holding comprised an area of 2.21 acres and was 
sold for the wholly inadequate price of Its. 21.13-0. 
A portion o' the holding wa3 in the possession 
of a mortgagee, and the plaintiff in the suit 
asserted that this mortgagee, or a relation of his, 
and the co-eharer landlord who obtained the 
decree had been parties to a conspiracy. The suit 
has been decreed by both the Courts below and 
the defendant ba3 appealed. r l he principles on 
which suits of this kind are to be dealt with have 
been laid down by Kulwant Sahai and Allan- 
son J J. in Ra mchandra Prasad v. Firm 
Parthu Lai Rimratan , 6 Pat. 4ES : (A. I. R. 
(14) 1927 Pat. 163). Mr. K. K. Sinha, for the 
appellants, complains that the Courts below 
have not kept these principles in mind and have 
misplaced the burden of proof. So far as the 
judgment of the trial Court is concerned, this 
criticism is well-grounded. The learned Munsif 
began by detailing the various circumstances 
from which the plaintiff asked him to infer that 
a fraud had been committed and, having come 
to the conclusion that such an inference could 

and ought to be drawn, observed : 

“Now fraud having been established, the onus of 
pr)ving the service of summons and the processes in 
the execution proceeding lies heavily on the defendant.’ 

I am not, however, satisfied that the learned 
Subordinate Judge fell into a similar error. One 
of the circumstances relied on as going to esta¬ 
blish fraud was that the cosharer landlord, who 
was the plaintiff in the rent suit, had claimed a 
larger sum than was actually due to him. The 
learned Subordinate Judge after expressing the 
opinion that this cosbarer landlord, who was a 
recent purchaser, might well have been under a 
bona fide belief that the interest of his vendor 
in the estate was what his vendor had purported 
to convey to him, and not, as in the event it 
turned out, a lessee interest, said : 

“It is settled principle of law that falsity or exaggera¬ 
tion of claim is no ground to set as'de a decree on 
ground of fraud. It may at best be a piece of evidence 
to prove tho motive for filing a false ca6e. It may go a 
great way in establishing fraud if it be proved th it the 
processes were not served on the defendants who were 
prevented by the plaintiff from appearing by tricks or 
misrepresentation. So let us see whether the processes 
in the aforesaid rent suit and the execution proceedings 
wore duly served on the defendants or not.” 

[2] When this was pointed out to learned 
advocate for the appallant, Ml*. K. K- Sinha 
said that the learned Subordinate Judge had 
nevertheless placed the onus of proof on the de¬ 
fendants and had not even considered the evi- 
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dencG adduced by the plaintiff. It has however, 
to be remembered that the record in the rent 
suit had been destroyed. So far, therefore, as 
the summons in the rent suit was concerned, 
there was, on the one side, the denial of the 
plaintiff that summons had been served on him, 
and, on the other, the evidence of servant of 
the defendant who said that he had been present 
and acted a3 identifier when it was served. In 
this situation, it was obvious that the lower ap. 
pellate Court had to examine the rest of the 
evidence and the various circumstances of the 
case in cider to ascertain whether the evidence 
of the plaintiff or the evidence of the ser- 
vant of the defendant was corroborated. It 
appears that, subsequent to the taking out of 
a writ for delivery of possession, another rent 
suit was instituted against the plaintiff rent in 
it being claimed for a period subsequent to the 
date on which the writ for delivery of possession 
purports to have been served. This suit was 
withdrawn, the plaintiff in it explaining that it 
had been instituted through a mistake on the 
part of his Icarpardaz. The learned Subordinate 
Judge was unable to accept this explanation and 
was of opinion that the occupancy raiyat had 
continued in possession of the holding and had 
been unaware of the rent suit and the execution 
proceedings until they were brought to bis notice 
by one Hashimuddin. It is true that the learned 
Subordinate Judge discussed at some consider, 
able length the evidence adduced by the defen. 
dant to show that the processes in the execution 
proceeding had been duly served. It was, how¬ 
ever, incumbent on the lower appellate Court 
to do so. Mr. K. K. Sinha, for the appellants, 
made a good deal of the circumstance that the 
learned Subordinate Judge would seem to have 
fallen into an error of record in supposing that 
notice under 8. 168B (2) was not issued and also 
in supposing that the sale was a sale held with¬ 
out jurisdiction as the procedure laid down in 
S. 162A, Bihar Tenancy Act was not followed. 

It is now settled that an omission to comply 
with that procedure is merely an irregularity 
which renders the sale voidable but not void. 
These matters, however, are not very relevant. 
The lower appellate Court has found it as a fact 
that summons in the rent suit was not served 
and that the plaintiff in the present suit was 
unaware of the decree or the execution proceed¬ 
ings until immediately before this suit was in¬ 
stituted. From this alone it would, I think, have 
been permissible to infer fraud. There is, how- 
ever, another circumstance on which reliance 
can be and was placed in the Courts below. 
Although the coebarer landlord in the rent suit 
may, as the learned Subordinate Judge assumed, 
have believed that he was the owner of a 4 annas 


A.I.& 

interest, and not, as it turned out eventually, of 
a 2 annas 6 dams interest, in the estate, nevertbe* 
less, there is reason to suppose that the rent suit 
was instituted in order that the plaintiff in it 
might have some evidence with which to go to 
the Land Registration Deputy Collector and ask 
that his name be entered in register D as owing 
a 4 annas interest. Immediately after the rent 
suit was decreed an application to that effect 
was made and allowed and the other cosbarer 
landlords, or some of them, bad to institute a 
regular title suit. I can see no reason to inter* 
fere in second appeal. This appeal will accord* 
iogly be dismissed with cost?. 

Appeod dismissed, 
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Sinha and Rai JJ. 

Damari Rcii and others — Defendants — 
Petitioners v. Rampirit Ahir and another — 
—Plaintiffs —Opposite Party. 

Civil Revn. No. 4 of 1949, D/- 14-2-1950, against 
order of Add!. Sub-Judge, Arrak, D/- 20-9-194S. 

Arbitration Act (1940), S. 33—Award filed subse¬ 
quent to application under S. 33—Effect. 

An application under S. 33 to challenge the validity 
of an award can be thrown out as not maintainable so 
long as the award is not filed before the Court but once 
it is produced in Court and the Court determines upon 
the validity of the award the proceedings cannot be 
treated as infructuous: A. I. B. (36) 1949 Cal. 350, Eel. 
on. [Para 3} 

Annotation : (’46-Man.) Arbitration Aot, S. 33 N. 1. 

Kailash Riy and B. K. Sharvia — for Peiitioners. 

A. B. N. Sinha — for Opposite Party. 

8inha J. — This is a defendants’ application- 
against an order, dated 20th September 1948* 
passed by the Additional Subordinate Judge of 
Arrah confirming that of the Additional Munsif 
of Buxar, dated 13th March 1948, setting aside 
an award given by an arbitrator appointed by 
the parties, out of Court. 

[2] It appears that on 20th March 1946, the 
parties agreed to refer their differences to the 
arbitration of a single person. The arbitrator 
gave his award on 18th January 1947, ap¬ 
parently in favour of the defendant. On 3lsfc 
July 1947, the opposite party purported to file a 
‘suit’ to set aside the award on the ground of 
misconduct of the sole arbitrator. Both the 
Courts below have agreed in setting aside the 
award. Hence this application in revision by 
the defendants. 

[31 It is not necessary, in thi3 case, to go into 
the merits of the case of either party. The only 
point urged in support of the application is that 
the so-called ‘suit’ was not maintainable, or 
that, at any rate, it was premature. It appears 
that the award had not been filed in Court. 

It was filed during the pendency of the so-called 
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‘suit* in the Court of the learned Munsif. At 
what exaot stage it was filed does not appear 
from the record that is before us; but one thing 
ia clear that the award was before the Court 
before the proceedings terminated iu favour of 
the opposite party. The Courts have gone into 
evidence, and come to the conclusion that the 
award was vitiated by the misconduct of the 
arbitrator. But Mr. Kaitash Ray, for the peti¬ 
tioners, ha3 contended thai, under S. 32, Arbit¬ 
ration Act, the suit was not maintainable. That 
would appear to ba so. But the so-called suit 
was treated as an application under S. 33, Arbit¬ 
ration Act, and the parties appear to have pro* 
ceeded on that footing. An application is 
maintainable under S. 33 of the Act to have the 
validity of an arbitration or an award determined 
by the Court. In this case, the Courts below 
have determined that the award was not valid. 
But Mr. Kailash Ray, relying upon the decision 
of a single Judge of the Bombay High Court in 
Ratanjz Virpal and Co. v. Bhirajlal Mantlal , 

I. L. R. (1942) Bom. 452 ; (A.I.R. (29) 1912 Bom. 
101) and on the decision of the Calcutta High 
Court in Bengal Jute Mills Co. Ltd>y. Jcwraj 
Hetralal , i.L.u. (1913) 2 cal. 392 : U.l.R. (31) 1914 
cal 304), has contended that the proceedings were 
entirely infructuous, inasmuch a3 there was no 
award before the Court when the applicafcion had 
been made. But (be case more in point is that deci¬ 
ded by S. R.'Dae J. of the Calcutta High Court iu 

J. G. H. Ariff v. Bengal Silk Mills Ltd., A.l.R. 
(3G) 1949 cal. 350 : (I. L. R. (1945) 2 Cal. 70) in 
which his Lordship has pointed out that once the 
award is produced in Court, even though it may 
not have been filed before the application was 
made, it will be deemed to have been made as an 
'application to set aside the award. Treated as 
such, there, is no difficulty in holding that, when 
the award was produced in Court in the present 
oase, the Court could entertain the opposite party’s 
application to get the award set aside. Hence, it 
must be hold that there is no substance in this 
technical objection that, when the application had 
been filed in Court, there being no award in 
Court, the same could be thrown out. The appli¬ 
cation oould have been thrown out so long as 
there was no award in Coart. But, during the 
pendency of the case in the Court of first instance, 
the award having been produced, it was there 
before the Court to be examined with a view to 
deciding as to whether the award should, or 
should not, be made a decree of the Court. 

[4] As no other question of substance was 
raised before us, it is manifest that the orders 
passed by the Courfc3 below are correct. This 
application must, therefore, be dismissed; but, in 
view of the faofc that the applicants in the Court 
below themselves made the mistake, which has 
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given a handle to the petitioners, there will be 
no order as to costs in this Court. 

[6] Rai J. — I agree. 

K.S. Revision dismissed. 

A. I. R. (37) 1950 Patna 377 [G. N. 103.] 
Reuben and Jamuar J J. 

Awadh Bihari Singh and others — Appel¬ 
lants v. Jadu Rai and others — Respondents . 

A. F. A. D. No, G33 of 1947, D/- 8-2-1050, against 
decision of 4th Addl. Sub-J., Arrah, D/- 16-1-1947, 

(a) Tenancy Laws -Bihar Tenancy Act (VIII [3] 
oi 1835), S. 188—Parties to suit (or (air rent —Civil 
P. C. (1908), O. 1, R. 1. 

Iq a suit for^assessment of fair and equitable rent, it 
is not necessary to join other co-sharers as plaintiffs. 
It i3 suLticient if they aro impleaded as party defen¬ 
dants. [Paitt 8] 

Annotation : (’44 Com.) C. P. C,, O. 1, R. 1, N. 7. 

(b) Tenancy Laws—Bihar Tenancy*Act (VII( [8] 
o( 1885;, S. 188—Tenant holding under two sets oi 
landlords— Fair rent. 

A tenant, holding under two co-sharer landlords and 
paying rent to one co-sharer landlord in respect ot that 
landlord's interest, may bo assessed to rent in respect 
oi the interest of the other co-sharer landlord. Where 
a tenant holds under different sets of co-sharer land¬ 
lords, each set can enter into a separate agreement with 
him as regards the rent payable to it so for as its 
share is concerned. [Para 11] 

A. N. Sinha — for Appellants. 

Gorakhnath Singh — for Respondents. 

Jamuar J. — This appeal is by the defen. 
dants first party arising out of a suit brought 
for assessment of fair rent and compensation 
for use and occupation for a period of three 
years prior to the institution of the suit. The 
trial Court passed a decree assessing the rent of 
the land in suit at the rate of Rs. 5 per bigha 
and ordered that the plaintiffs shall be entitled 
to realise cess on this amount at the schedule 
rate. The plaintiffs were also held entitled to 
damages for use and occupation for the said 
period on the basis of that rental. The plaintiffs 
had impleaded the tenants as the defendants 
first party and his oo-sharers as the defendant 
second party. 

[2] Against the decree given by the trial 
Court, the defendants first party appealed to the 
District Judge of Arrah and the appeal was heard 
by the fourth Additional Subordinate Judge of 
Arrah, who by bis judgment, dated lGth January 
1947, dismissed the appeal. Hence this Eecond 
appeal. 

[3] The land in respset of winch an assess¬ 
ment of fair rent was sought measures 20'28 
acres appertaining to Khata no. 314, Ehewat 
No. 1/28 of village Babhniaon. The 3bare of the 
plaintiffs iB to the extent of one-Bixtb, while the 
defendants second party are entitled to the re¬ 
maining five-sixth. The lands have been recorded 
in the survey papers as occupancy land3 of 
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Mt. Lakhraje Kuer, the predecessor.in-interesfc 
of the defendants first party. No rent is recorded 
for the land bat it is entered that the land is 

KabJ Lagan”. The plaintiffs alleged that they 
had asked the defendants first party to get a 
fair rent assessed, bat with no result. They, 
accordingly, instituted their suit claiming rent 
at the rate of rs 10 per bigha as also, as already 
staged, for compensation for u 36 and occupation 
at the same rate. 

[4] The defendants second party did not 

contest the suit. 

fi r d the main defence of the defendants first 
P m ly was that the lands in suit already bore 
rental at the rate of Re. 1 per bigha, and that, 
therefore, no fresh rental was assessable. They 
alleged that they bad been paying rent at this 
rate all abng to the defendants secend party to 
the full knowledge of the plaintiffs and their 
ancestors. Their further defence was that even 
if new rental wa-3 assessable, a fair and equitable 
rent would bo at the same rate, namely, Re. 1 
per bigln. 

[6] Both the Courts below have found that no 
rent has been assessed on the lands in suit so 
far as the plaintiffs are concerned. But that as 
the lands are entered in the survey reords as 
“Ka'bil Lagan”, they assessed a rent of Rs. 6 
per bigha as being fair and equitable. They 
have further found that so far as the defendants 
second party are concerned, it has been shown 
by means of documents that they have been 
realising their proportionate share of the rent 
on the basis that the total rent is Rs. 37 besides 
ce?s. But it has been held that these documents 
are not binding on the plaintiffs. 

[ 7 ] Mr. Sinha, who appeared for the appel¬ 
lants, argued two points in support of this 
appeal. It wa3 contended, in the first place, that 
under B. 188 , Bihar Tenancy Act, it was in¬ 
cumbent for the plaintiffs to join their other 
co-sharers as plaintiffs in the suit and that by 
their omission to do so the suit was not main¬ 
tainable; and, in the second place, it wa3 argued 
that the Courts below were in error in assessing 
rent at the rate of rs. 5 per bigha so far as the 
plaintiffs were concerned for the reason that by 
so doing there will now henceforth bo two rentals 
in respect of the same holding, namely, a rental 
payable to the defendants second party at the 
rate of Rs. 37 for the entire holding, that is to 
say, the rent payable to them would be five-sixth 
of Rs. 37, and that there would be another rental 
payable to the plaintiffs in respect of their 
one sixth share at the rate of Rs. 5 per bigha, 
which would be against law. 

[8] I do not think that either of the two con¬ 
tentions can succeed. The case of Gour Sundar 
v. Krishna Kamini , 64 c. L. J. 74 : (a. 1 . R. 
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(19) 1932 Cal. 41) is in point. It was held thereini 
that a suit to have fair and equitable rent! 
assessed, is consistent with and arises out of the 
general law and is not one which the landlord 
is required or authorised to do under 8. 188,1 
Bengal Tenancy Act, with the result that in 
such a suit that section has no application. It 
is, therefore, unnecessary to join the other co¬ 
sharers as plaintiffs, but they should be made 
party deiendanis. Section 188, Bihar Tenancy 
Act, provides that where two or more persona 
are joint landlords, anything which the landlord 
is under this Act required or authorised to do 
must be done either by both or all fchoss persona 
acting together, or by an agent authorised to act 
on behalf of both or all of them. Where a plain, 
tiff brings a suit for fair and equitable assess¬ 
ment of rant, he is not doing anything which he 
is, under the Tenancy Act, “required or autho¬ 
rised to do” within the meaning of S. 189 of the 
Act. The other co-sharers having been im¬ 
pleaded, there i3 no defect in respect of the 
maintainability of the suit and there is no bar 
to the plaintiffs getting a decree. 

[9] In the same case Gour Sundar v. Krishna 
Kamini , 64 C. L. J 74 .* (a. I. R. (19) 1932 Cal. 
41) there were two suits brought for assessment 
of fair an! equitable rent and for recovery of 
damages for use and occupation of lands during 
a certain period as also for other reliefs. The 
entries in the reoord-of-rights showed that the 
tenant defendant paid certain amounts to the 
pro forma defendant as rent but no rent was 
shown as payable to the plaintiff, as is the case 
in the present suit out of which this appeal has 
arisen. The record of-rigbts also contained a 
note that the tenancies forming the subject- 
matter of those suits were liable to be assessed 
with rent in respect of the shares of the co¬ 
sharers landlords, of whom the plaintiff wa3 
one. The plaintiff’s claim was accordingly based 
upon the allegation that no rent had been settled 
as payable by the tenant defendant in those 
suifc3 in respect of his share. The plaintiff ob¬ 
tained a decree. No authority was cited in 
support of the argument that the assessment of 
rent in respect of the plaintiffs’ share would be 
against law. In my opinion, the Courts below 
have committed no illegality in giving a decree 
to the plaintiffs. In the circumstances, I see no 
justification for interference with the judgment 
and the decree passed by the Courts below. 

[10] The appeal is, therefore, dismissed with 
costs. 

Cil] Reuben J. — I agree. Gour Sundar v. 
Krishna Kamini , 54 O. L. J. 74 : (A 1 R- (19) 

1932 Cal. 41) is an authority that a tenant, hold¬ 
ing under two co-sharer landlords and paying 
rent to one co-sharer landlord in respect of that 
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landlord’s interest, may be^assesscd to rent in 
respect of the interest of the other cd sharer 
landlord vide also Chiranjib Sen v. Mohendra 
Nath , 32 C. W. N 1238 : (A I. R (16) 1929 Cal. 
SO). It was argued before us that, sirce one set 
of co-eharer3 i3 realising rent at the rate of one 
rupee a bigha, this must be taken to be the rate 
payable in respect of the entire holding. The 
two cases to which I have just referred are 
authorities to the contrary, since they contem¬ 
plate that the co-sharer landlord in respect of 
whose share no rent has been agreed to between 
him and the tenant, may sue for an assessment 
of the rent payable to him. It is also well settled 
ithat where a tenant holds under different sets 

f 

.of co sharer landlords, each set can enter into a 
separate agreement with him as regards the rent 
[payable to it 30 far as its share is concerned, 
vide Jognesh Frohish v. Maniraddi , 35 Cal. 417 
Banerjee J. observed in Hurry Churn v. Run jit 
Singh , 1 C. W. N. 521 : (25 Cal. 917n) that 
tenancies of this c’ass are not uncommon. Under 
the authority of J atindra Nath v. Prasanna 
Kumar, 38 Cal 270 : (39 I. a. lp.c) the co¬ 
sharer landlords would still be joint landlords 
within the meaning of 9. 168, Bihar Tenancy 
Act, but this is not an obstacle in the way of 
the plaintiffs, since a suit for assessment of rent 
is not governed by s. 189: Par tap Mahton v. 
Mt. Wazirunnisa , 4 pat. 604: (a. I. R. ( 12 ) 1925 
Pat. 559). 

D.E. Appea 1 dismissed. 
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Reuben and Jamuar JJ. 

Gajadhar Marwari and others—Appellants 
v. Baidyanath Mandal and others — Respon. 
dents. 

A. F. 0. D. No. 113 of 1916. D/- 5-4-19)0, from 
decision of Addl. Sob-Judge, Dlianbad, D/- 10 1-19-16. 

(a) Interpretition of Statutes—Intention of legis¬ 
lature. 

A Court of law is not concerned with what was or 
might have been the intention of the legislature. The 
Court has to const!ue the provisions of the Act and 
give offeot to the meaning of the pliin words of the 
section. The intention of the legislature cannot be 
invoked to override the express provisions of a section. 

[Para 14] 

Annotation' (’44-Corn.) Civil P. C. Pre. N. 7. 

(b) Debt laws—Bihar Money-lenders (Regulation 
oi Transaction 1 :) Act (VII [7] oi 1939), S. 7—Appli¬ 
cability — Suits net brought by money-lender. 

The terms of section 7 of the Bihar Act are of a 
mandatory nature and the words ainht of no ambiguity. 
The condition for the application of that section is that 
the suit mu 3 t be brought by a money-lender in respect 
of a loan advanced. It cannot, therefore, apply to a suit 
for redemption of prior mortgage brought by a pur¬ 
chaser of equity of a redemption in execution of a 
mortgage decree obtained by rweubsequent mortgagee: 
A. 1. R. (27) 1940 F. C. 1, Dating.] A. I. R. (30) 1913 
Pat. 185, Ref. [Rara 14] 


(c) Contract Act, (1872), S. 16—Applicability. 
Seot'on 16 does not apply when there is no material 

on record or any evidence to show that a transaction of 
mortgage was entered into by ‘undue influence’ or that 
the mortgagers were in a position to dominate the will 
of the mortgagor. [Para 15] 

Annotation: (’46 Man.) Contract Act, S. 16 N. 1, 3. 

(d) Debt laws—Usurious Loans Act (1918), S. 3 
(1)—Right to re-open —Mere excessive interest not 
sufficient. 

Mere excess of interest, by itself, cannot give right to 
re-open a transaction. It must be such that a Court 
may consider the transaction substantially unfair or 
so monstrous as to show that the transaction wan harsh 
and unconscionable by itself : (1913) 2 Ir. R. 416, 
Ref [Para 16] 

(The rate of interest on a secured debt at 2 P. C. P. M. 
compoundable with yearly rests held net execesaive and 
did not attract tho provisions cf S. 3.) 

Annotation: (’46-Man.) Hsu. L'ans Act, S. 3 N. 3. 

(e) Debt laws — Usurious LoansAct(1918) S. 3 {1) —- 
Suit by non-debtor —Relief to re-open Granting of. 

The re opening of a transaction is for the purple of 
relieving the debtor of all liability in respect of the 
excessive interest. The relief is to tho debtor and it 
cannot be granted when it is sought by person who is 
not the debtor. [Para 16] 

Annotation: (’48-Man.) Usu. Loans Act, S. 3 N. 10. 

(f) Civil P. C. (1908). S. 34-Pendente lite interest 
— Granting of— Discretion of Court 

The granting of pendente Hie and future interest lies 
in the discretion of the Court and it may take the high 
rate of interest allowed to the party into consideration 
in exercising its discretion as regards pendent* lite and 
future interest: A. I. R (27) 1940 P. C. 20, Ref. 

[Para 18] 

Annotation: (’44-Com.) Civil P C., S 34 N. 3. 

(g) Transfer of Property Act (1882), S. 76 — 
Pro'its of property — Failure to realise— Liability of 
mortgagee. 

A mortgagee in possession who is given full right of 
realising profits from the mortgaged properly is account¬ 
able for the profits not realised by him due to his own 
wilful default. [Para 19] 

Annotation: (’50-Com.) T. P. Act, S. 76 N. 7 pt. 5. 

(b) Transfer of Property Act (1882), S. 76 (g) — 
Usufructuary mortgage —Failure to keep and pro¬ 
duce account - Presumption—Inference adverse to 
mortgagee must be dra^n. [Para 19] 

Annotation: (’oO Com.) T. P. Act, S. 76 N. 15 pt. 1. 

B. C. De, J. M. Ghosh oni S. S. Rakshit 

— for Appellants. 

S. C. Mazumdar and S. K. Mazumdar 

— for Respondents. 

Jamuar J_This appeal is by defendants 1 

to 4 (a), and arises out of a suit for redemption 
brought by the plaintiffs, who are membtrs of a 
joint Hindu family and carry on business in 
coal under the name and style of Baidyanath 
Mandal and Co. The facts giving arise to the 
6uit are these. 

[2] Thakur Girdhari Singh of Nowagarh w f as 
the proprietor of the two villages concerned in 
this case, namely, villages Kenduadih and 
Natundih. On 14th obaitra, 1313 B. 8., correspond, 
ing to 20th March 1907, he gave in lease by 
mean3 of a registered patt-a (Ex. 7) a plot of 
coal land’having an area of 220 bigbas in village 
Kenduadih, as described in Sch. a of the plaints 
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to one Prasanna Kumar Ray. The lease is still 
subsisting. 

[3] Thereafter, Thakur Girdkari Singh died 
and the succession to his estate being governed 
by the law of lineal primogeniture he was 
succeeded by his eldest son Ran Bahadur Singh, 
who by a registered patta (Ex. 7 (a)), dated 14th 
February 1021, gavs in lease the coal mining 
rights iu village Natundih, as described in 
Sch. b of the plaint, to one Damodar Prasad 
Lala. This lease is also subsisting. 

[4] Than on 29: h November 1922, Ran Bahadur 
Singh executed a mortgage, which is called 
either a usufructuary mortgage or an anomalous 
mortgage, by a registered deed (Ex. 9) in favour 
of the defendants 1 and 2 and the father of 
defendants 4 and 4 (a), named Sheodanmall 
Marwari, to secure a loan of rs. 15,000 on the 
properties described in schs. A and B of the 
plaint, and the mortgagees were said to have 
been put in possession of these properties, that 
is, of both the villages Kenduadih and Natundih. 
Tho mortgagees were entitled to recover rent 
and royalties from the leasehold properties, the 
minimum royalty for Sob. A property being 
Rs. 1,925 and that for S3b. B property Rs. 4,720 
per annum. According to the plaintiffs, the dues 
under this mortgage bond had been fully satis-, 
fied from the rents and royalties realised by 
these mortgage deeds. 

[6] Ran Bahadur Singh executed another 
mortgage deed on 2nd February 1923, mortgag¬ 
ing the entire village Kenduadih along with 
some other properties to Srimati Probhabati 
Devi, the widow of the late Rai Bahadur 
Jyotirmoy Chatterji. On her death, her son 
T. K. Chatterji instituted a suit, being Mortgage 
suit No. 17 of of 1927, on the basis of that 
mortgage and having obtained a decree trans- 
ferred it to one Suce3h Chandra Dutta, who in 
his turn assigned it to Srimati Saralakshi Debi. 
She put the decree into execution and the entire 
village Kenduadih as also the property described 
in Sch. A of the plaint were sold and they were 
purchased by the plaintiffs on 15th July 1913. 
The plaintiffs obtained the usual sale certificate 
and also the delivery of possession through 
Court. 

[6] In these circumstances, the plaintiffs 
brought their suit, out of which this appeal has 
arisen, on 12th January 1944, against defen¬ 
dants 1 to 4 (a) as also against two other defen. 
dants, namely, Thakur Manmohan Singh, the 
son of Ran Bahadur Singh, as defendant 5 and 
Srimati Hira Kumari Devi, the wife of Thakur 
Manmohan Singh, as defendant 6. They claimed 
to be entitled to redeem the two villages Ken¬ 
duadih and Natundih, which were given in 
mortgage to the defendants. Their further claim 


A. I. B. 

was that the stipulated rate of interest under 
the mortgage, namely, at the rate of 24 per cent- 
per annum compoundable with yearly rests, ie 
excessive and penal and should be reduced. 

[7] The defendants, who are the appellants, 
contested the suit. Their main defence was that 
they as mortgagees were not put in actual posses- 
sion of village Natundih by Ran Bahadur Singh- 
and that the minimum royalty mentioned in- 
their lease in respect of this village was kept in 
abeyance for a certain period awaiting the 
allotment of a railway siding in the vicinity of 
the village, and on 23rd December 1926, by a 
document called a Patta Ran Bahadur Singh- 
absolved the lessee of Natundih, namely, Darno- 
dar Prasad Lala, from payment of the minimum- 
royalty according to the previous lease as he 
reduced it from Rs. 4720 to Rs. 1000 only. These 
defendants pleaded that, in these circumstances, 
in spite of all attempts, they were unable to 
realise anything from Damodar Prasad Lala as 
royalty for village Natundih. They admitted 
their.liability to render accounts to the plaintiffs- 
but stated that they were entitled to the full 
benefit of the terms under the mortgage bond 
without any reduction in the stipulated interest. 
According to these defendant?, the entire amount 
of principal and interest is still due. Their 
further defence was that the suit was barred by 
the principle of res judicata as the relief claimed 
in this suit had been directly and substantially 
in issue in two previous suits, namely, Money 
Suit No. 5G8 of 1934 and Money Suit NO. 27 
of 1941. 

[8] The learned Subordinate Judge of Dhanbad 
passed a preliminary decree for redemption. 
With regard to the rate of interest, which was 
mentioned in the mortgage bond, namely, 24 per 
cent, per annum compoundable with annual 
rests, the learned Subordinate Judge made a 
mention of S. 5, Bihar Money-lenders (Regula¬ 
tion of Transactions) Act, 1939, and stated that 
the maximum rate of interest provided under 
that section for a secured loan was 9 per oent. 
per annum simple, and proceeded to apply the 
provisions of 8. 7 of the same Act and reduced 
the interest by holding that the defendants were 
entitled to no more than double the amount of 
principal as interest, as provided by that section. 

[9] The learned Subordinate Judge also came 

to the conclusion that the defendants never 
realised any profit out of village Natuncih and 
a 9 such they were not liable to account in 
respect of this village. He accordingly ordered 
that an account be taken of the profits realised 
from village Kenduadih from the date of the 
execution of the mortgage bond up to the date 
of the decree in order to ascertain whether the 
amount to which the defendants have been 
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found entitled hag been satisfied therefrom. He 
held that the amount thus found to have been 
realised by the defendants from Kenduadih 
would be set off towards their claim and in cage 
the debt be found not to have been fully satis¬ 
fied, the plaintiffs should be liable to pay the 
balance to redeem the Kenduadih property, as 
described in Sch. a of the plaint. 

[101 As against the decree passed by the 
learned Subordinate Judge, the defendant-appel¬ 
lants have preferred this appeal and the appeal 
has been confined only to the question of the 
interest payable on the principal amount of 
Rs. 15,000. As I have just stated, the learned 
Subordinate Judge reduced the interest of 24 per 
oent. per annum compoundable with annual 
rests, as wa3 mentioned in the mortgage bond, 
by applying the provisions of S. 7, Bihar Money¬ 
lenders Aot. The contention of the appellants in 
this appeal is that neither S. 5 nor S. 7 of that 
Act can have any application to the present 
case with the result that the interest, as stated 
in the bond, should be left untouched, as it is 
neither excessive nor penal. The appellants have 
also contended that they are entitled to interest 
pendente lite as also to future interest till 
realisation of the amount found due to them. 

[11] The plaintiff-r83pondent3 have also filed 
a cross-objection against that part of the judg¬ 
ment of th9 learned Subordinate Judge in which 
he h*3 found that the defendants never realised 
any profit out of the Natundih property and 
that accordingly they were not liable to account 
in respect of that property. According to the 
plaintiffs, the defendant mortgagees either did 
in fact realise the rents and royalties in respect 
of the Natundih property as well or should be 
presumed to have done so, a3 they have delibe¬ 
rately suppressed their acoount books, and they 
should be made liable to account for the same 
as well. 

[ 12 ] I will first deal with the points raised in 
the main appeal. I am of the opinion that the 
defendant-appellants should succeed in their 
contention that neither s. 5 nor S. 7, Money¬ 
lenders Act can be made applicable to the suit 
out of which this appeal ha9 arisen. That S. 5 
cannot b3 applied i3 conceded. Section 5 deals 
with rates of interest in connection with a “suit 
brought by a money-lender in respect of a loan 
advanced after the commencement of this Act” 
(namely, the Money-lenders Act). Admittedly 
the loan in the transaction, with which we are 
concerned in this case, was advanced long before 
th9 commencement of the Money-lenders Act, 
as it had been advanced in the year 1922. Hence 
8 . 6 of tbi3 Aot can have no application. 

[13] Corning now to 8. 7 of the Act, it Eeem3 
Ifco me that the provisions of thi3 section also 


can have no application in the present case. This 
section reads as follows: 

“Notwithstanding anything to the contrary contain¬ 
ed In any other law or in anything having the force of 
law or in any ugreement, no Court shall, in any salt 
brought by a money-lender before or after the com¬ 
mencement of this Act in respect of a loan advanced 
before or after the commencement of this Act or in any 
appeal or proceedings in revision arising out of such 
suit, pass a decree for an amount of interest f;r the 
period preceding the institution of the suit, whiqh to¬ 
gether with any amount already realised as interest 
through the Court or otherwise, is greater than the 
Rmount of loan advanced, or, if the loan is based 
on a document, the amount of loan mentioned in, or 
evidenced, by such document.” 

[14] Emphasis must, be laid on the words 
“no Court shall, in any suit brought by a monoy-lender 
.pass a decree for an amount of interest. " 

Clearly the suit on the facts of which this sec¬ 
tion can be made applicable must have been 
brought by a inoney.lender. In the present case ( 
before us the suit was not brought by a money -1 
lender but by persons who are purchasers of the 
equity of redemption in execution of a mortgage 
decree obtained by certain mortgagees. Tne 
money-lenders in the suit are not the plaintiffs 
but the defeudaut-appeliantg. Thi3 difficulty 
seems to have been realised in the Court below, 
but the learned Subordinate Judge referred to 
Bengal Money-lenders Act, 1940; c!. (c) of sub- 
s. (22) of S. 2 of which Act provides that a suit 
to which that Act applies includes a suit 

‘ for the redemption of any security given before or 
after the commencement of this Act in respect of any 
loan advanced whether before or after the commence¬ 
ment of this Act.” 

The Bengal Act, therefore, applies to all suits 
brought for redemption regardless of who is the 
plaintiff. In the Bihar Act, on the other hand, 
there is provided ft limitation. The learned Sub¬ 
ordinate Judge, however, was of the opinion that 
the Bihar Act had been enacted to give relief to 
a borrower and that S. 7, Bihar Act should be 
made applicable in suits which were not brought 
by a money-lender. While I think that it is 
harsh upon the borrower not to get relief when 
he himself desires to pay the debt, this relief 
being only available to him if he is sued by the 
money-lender for the debt, and although the 
intention of the legislature may have been 
to give relief to the debtor in all cases, yefc 
a Court of law is not concerned with what was 
or might have been the intention of the iegisla. 
ture. The Court has to construe the provisions 
of the Act and give effect to the meaning of the 
plain words of the section. The intention of the 
legislature cannot bo invoked to override the 

o 

express provisions of a section and, in the present 
cass before me, of S. 7, Bihar Money-lenders 
Act the terms of 8 . 7, Bihar Act, are of a man-i 
datory nature and the words admit of no ambi¬ 
guity. The condition for the application of that 
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section is that the suit mu3fc be brought by a 
money-lecher in respect of a loan advanced. I 
am supported in my view by certain observa¬ 
tions made in the case of Bishunlal Singh v. 
J agar n a th Singh, A.I.B. (30) 1943 Pat. 185: (22 
pat. 148.) The learned advocate for the plain¬ 
tiff-respondents, however, referred to the case of 
Bamnandan Prasad Narain Singh v. Madh - 
wan and Ramji , 1940-3 F. L. J. 1 : (a. I. r. (27) 
1940 *F. c. l) in support of his contention that 
B. 7, Bihar Money-lenders Act, 1939, can be 
made applicable even in suits which have not 
been brought by money-lenders. In my view 
this decision does not support that contention. 
In that case their Lordships were considering 
the applicability of s. 7, 'Bihar Act of 1939. 
When the executing Court was proceeding under 
8 . 11 , Bihar Money-lenders Act of 1933, s. 11 of 
the Act of 1938 having been re-enacted as S. 7 of 
the Act of 1939, their Lordships held that, as 
S. 11 had been re-enacted as S. 7 in the Act of 
1939, the appellants before them, who were the 
judgment-debtors, were entitled to claim the 
benefit of that provisions in the new Act. The 
question of the applicability of S. 7 of the Act 
of 1939 on the facts of that case was by itself not 
before their Lordships. I am, therefore, of the 
view that this case is of no assistance to the 
plaintiff-respondents. I would accordingly hold 
that the learned Subordinate Judge was in error in 
reducing the interest payable to the defendant- 
appellants by applying the provisions of 3. 7, 
Bihar Mcney-lenders Act of 1939. 

[15] It was then argued that the interest, as 
mentioned in the mortgage bond, of 24 per cent, 
compoundabie with annual rests was penal and 
excessive an 1 ought to be reduced.So me cases wer9 
placed before us on behalf of the plaintiff-res¬ 
pondents to show that the Courts have in appro¬ 
priate coses reduced the interest from that which 
had been mentioned in mortgage bonds on the 
ground of its being excessive and penal. The 
learned advocate for plaintiff.respondent sub¬ 
mitted that the provisions of S. 16 , Contract Act 
might be applied in this ca3e. Clause (l) of that 
section explains that a contract can be said to 
be induced by “undue influence, M namely, 
where the relations subsisting between the parties 
are such that one of the parties is in a position 
to dominate the will of the other and uses that 
position to obtain an unfair advantage over the 
other, and cl. (3) of that section states that 
where a person who is in a position to dominate 
the will of another, enters into a contract with 
him, aud the transaction appears, on the face of 
it or on the evidence adduced, to be unconscion¬ 
able, the burden of proving that such contract 
wa3 not induced by undue influence shall lie 
upon the person in a position to dominate the 


will of the other. The argument was that fcha 
transaction in this particular case was entered 
into by undue influence. It may be stated at, 
once that there is no material on the record nor 
any evidence to come to any suoh oonoiu 3 ion. It 
is impossible to say that this particular transac¬ 
tion was entered into by ,f undue influence’ 1 or 
that the mortgagees were in a position to domi 
nate the will of the mortgagor. I do not think, 
therefore, that the provisions of 3. 16, Contract 
Act, can be made applicable to the facts of this 
case. 


[i6l The argument then turned to S 3, Usu¬ 
rious Loans Act, 1918. Clause (l) of this section 
provides that where, in any suit to whioh this 
Act applies, the Court has reason to believe (a) 
that the interest is excessive ; and (b) that the 
transaction was, as between the parties thereto 
substantially unfair, the Court may exercise 
certain powers as provided by that section, for 
example, passing an order for the re-opening of 
the transaction. As will be noticed two condi¬ 
tions are essential for the application of this 
section, namely, (a) that the interest is excessive 
and (b) that the transaction was substantially 
unfair, and the explanation to that seotion pro¬ 
vides that the interest may of itself be sufiioienfe 
evidence that fcha transaction was substantially 
unfair. The interest may be excessive but it 
must be such that a Court may consider that 
the transaction was substantially unfair, that is 
to say, that the rate of interest may be so 
monstrous as to show that the transaction war 
harsh and unconscionable by itself. As I have 
already said, there is no evidence to show that 
the lender wa3 in a position to exercise such in¬ 
fluence a3 to dominate the will of the borrower. 
Mere excess of interest, by itself, can give no^ 
right to re open any transaction but it may bej 
sujhas to render the transaction unconscionable./ 
To borrow a phrase from Irish oase Thomas v. 
Ashbrock, (1913) 2 ir. B. 416: 

“ .... As to exce33 : too interoat or oharge may be 
cx facie 30 exorbitant as to make the conclusion irresis* 
tiblo that an unfair advantage has boon taken of des¬ 
perate necessity or reckless improvidence; the thing net 
merely speaks for itself, but shouts.” 

Furthermore, the re opening of a transaction ie 
for the purposes of relieving the debtor of all 
liability in respect of the excessive interest. The 
relief is to the debtor. In the present case, the 
relief sought is by the plaintiffs, who are not 
the debtors; they are purchasers of the equity 
of redemption of the mortgagor and thu3 not 
themselves debtors. 

[ 17 ] We were not referred to any evidence to 
support the contention about the unfairness of 
the transaction but reliance was placed on the ex¬ 
planation to sub-s. (2) of S. 3, Usurious Loans 
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Aot and our attention was drawn to the rate of 
interest itself, i. e. 2 per cent, per month, com- 
poundable with yearly rests. Reference was 
made to certain decisions which it is urged sup¬ 
port that conclusion in the present case. Rule- 
mina v. Mohib Ali Khan , a. T. r. (21) 1934 

ALL. 939 : (163 I. C. 6)5) is an authority under 
B. 16, Contract Act and not the Usurious Loans 
Aot. In Kharag Narayan v. Dwarka Prazad x 

3 pat. 465 : (a. I, R. (11) 1924 Pat. 590)j 24 
per cent, per annum with yearly rests was redu- 
oed to 12 per cent, simple but, apparently, there 
was evidence before the Court that 12 per 
cent, simple was the market rate. Butto Kristo 
Roy v. Gobindram , A. I. R. (26) 1939 Pat. 640 : 
(182 I. 0. 132) was not a case of loan at all but 
of interest on arrears of rent. In Chcta Nagpur 
Banking \Association Ltd. v. Lai Mohan , 
A. i. R. (30) 1943 Pat. 301: (22 Pat. 213) the point 
was not contested before the High Court and 
the report does not disclose what the grounds 
were on which the contract rate of 10 per cent, 
per annum was reduced to 9 per cent, per 
annum. InGhuni Lai v. Udai Prakash, A. I. R. 
(26) 1939 P. G. 200 : (183 I. 0. 177) also the re¬ 
port does not disclose the grounds on which an 
interest of 24 per cent, per annum compounda- 
ble with 6 months rests was held to be within 
the mischief of 9. 3, but the judgment of the 
Privy Council shows that an amount of Rs. 6000 
was the principal of the loan in suit and as 
much as Rs. 2800 was due ou account of interest 
due to the creditor on previous transactions 
between the parties. This is a circumstanoe which 
materially affects the fairness of the rate of in- 
torest (vide Prayag Lai v. Palakdeo Narain 
Singh, A. I. R. (29) 19P2 Pat. 419: (-202 I. O. 634).) 
On the other hand, in the case of Mukteswar v. 
Satya Char an, A. I. R. (26) 1939 Pat. 369 : (ieo 
I. C. 109) an interest cf 18 per cent, per annum 
oompouniable every six months was held not to 
attract the operation of S. 3. Ia these circurn- 
stauces, it seems to me to be impossible to 
reduce the rate of interest. 

[18] The question, however, remains whether 
any relief can be given to the plaintiffs at all 
in the matter of interest. Although the circum¬ 
stances point to the conclusion that the interest 
as claimed is high but as it cannot be held that 
the transaction wa 3 unfair as between the par- 
ties to tho suit, no relief can be given under hs 
Usurious Loans Act. The Court, however, may 
take the high rate of interest into consideration 
in exercising its discretion as regards pendente 
lite and future interest. The granting of pen¬ 
dente Ute and future interest lies in the dLcre- 
tion of the Court. See Jaigohird Singh v. 
Lachmi Narain Ram , 1940 p. W. N. 614 : 
(a. I. r. ( 27 ) 1940 F. c. ac). In the case before 


us the mortgagees will be getting a high rate of 
interest for a considerable period of time. While 
therefore holding the d6fendant-appellant3 to bo 
entitled to interest at the.bond rate from the 
date of the mortgage up to the date of the insti¬ 
tution of the suit, I would allow them interest, 
pendente lite and future, at 4 par cent, simple 
pec annum ; the period of grace shall bo six 
months fcom the date on which the Subordinate 
Judge confirms and countersigns the account 
taken by th 9 Commissioner. Their appeal i3 
accordingly allowed. 

[19] Coming now to the cross-objection of tho 
plaintiff respondents, the point for consideration, 
as I have already stated, is whether the defen. 
dants can be found to have realised the rent 
and royalty in respect of the Natundih property 
and thus be liable to account for that property 
as well. The learned Subordinate Judge has 
found this part of the case in favour of the- 
defendants, namely, that they never realised 
any profit out of the Natundih property and 
that therefore they are not liable to account for 
the same. The circumstances are these. [After 
stating the facts and referring to documentary 
and oral evidence his Lordship projeeled]: By 
this evidence it is apparent that the realisation 
could have been made from Damodar Prasad 
Lala and the mortgagees, the defendant-appcl- 
lants, failed to take steps to realise the royalty| 
from him for no satisfactory reason. In the j 
mortgage bond (exhibit 9) executed in favour of 
the defendants by Rjn Bahadur Singh Rail 
Bahadur had stated : 

“You shall possess right and title to tho said proper¬ 
ties like me and shall be competent to realise the 
amount duo to you under this mortgage bond by sel¬ 
ling the same.” 

and then they were given the right to realise tho 
minimum royalty of the jama. I think that the, 
mortgagees in the circumstances are accountable 
for the profits of the Natundih property on the; 
footing of wilful default. Under the mortgage, 
the mortgagee was entitled to realise Rs. 4720 
and could enforce his demand by bringing the 
leasehold to sale. But it i3 evident from tho 
parwana dated 14th August 1922 and the patta 
dated 23rd December 1926, that the property 
was incapable of bearing this amount of mini¬ 
mum royalty. We may tako the minimum roya¬ 
lty agreed to be paid from 23rd December 1926, 
namely, Rs. 1000, as representing the value of 
the leasehold, and proceed on tbe assumption 
that if the mortgagee had proceeded with due 
diligence to recover the royalty due from this 
leasehold he would have recovered tho equiva¬ 
lent of rs. 1000 a year. To this extent therefore 
credit should be given to the mortgagor in the 
accounting between him and the mortgagees 
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beginning from the expiry of 1927. Under ol. (g), 
8. 76, T. P. Act, a mortgagee in possession 

‘'must keep clear, fall and accurate accounts of all 
sums received and spent by him aa mortgagee, at any 
time daring the continuance of the mortgagee, give 
the mortgagor, at hia request and C03t, true copies of 
such accounts and of the vouchers by which they are 
supported.” 

The mortgagees in the present case have filed 
no account whatsoever as probably no such 
account was kept; An inference, therefore, ad¬ 
verse to the case of the mortgagees must be 

.drawn. 

[ 20 ] In the Court below, a contention'appears 
to have been raised on behalf of the defendants 
that the question whether they were liable to 
account for the Natundih property or not had 
been directly and substantially in issue in Money 
Suit No. 553 of 1934 and in Money Suit No. 27 of 
1941, and as such these decisions operated as res 
judicata. The Court below did not accept this 
contention and it was not pressed before us. 

[21] In these circumstances, I am of the opi¬ 
nion that the cross objections filed by the plain¬ 
tiff-respondents should succeed and the decree 
of the Court below ba varied to include the 
profits realised from the Natundih property in 
the light of the observations made in the body 
of the judgment together with the profits realised 
from Kenduadih property. 

[22l Since success has been partial both in 
the appeal and in the cross objection, I would 
not pass any order a3 to oosts in this Court. 

[23] Before I conclude I desire to draw the 
attention of the Court below to the form in 
which the decree of that Court has been drawn 
up. The decree in the suit should have been 
drawn up in the appropriate form to be found 
in Appendix D o? the sch. 1, Civil P. C. 

[24] Reuben J.— I agree. 

D -RR- Order accordingly . 
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Nitya Gopal Goswami and others — Appel - 
tant v. Sm. Gangamani Devi and others — 
j Respondents. 

A. F. A. D. No. 1313 of 1947, D/- 24-3-1950, from 
decision of A. Sab. J., Parulia, D/- 10-4-19 47. 

(a) Tenancy Laws— Chota Nagpur Tenancy Act 
(VI [6] of 1903), S. 203 —Sale of entire tenure—Non- 
representation of all co-sharers—Sale is void. 

In order thqt a revenue Court may have jurisdiction 
to sell a tenure or holding the execution must be levied 
against the entire tenure or holding and as against the 
entire body of tenure holders or raijats as the case 
may be. [Para 14] 

Hence a sale of the entiro tenure held by a Revenue 
Court unler S. 203 is void if one of the co-sbarc-ra in 
the tenure has died before the execution without his 
legal representatives being brought on record of the 


A. LB. 

execution proceedings : A. I. R. (20) 1933 Pat 537 and 
A. I. R. (20) 1933 P. C. 122, Bel on. 

- _ , [Paras 9 and 13] 

/JrLT enanCy L »"s-'Chota Nagpur Tenancy Act 
(VI [61 of 1908), Ss. 214 and 211— Applicability — 
Rent decree sale—Necessary parties not joined^ 
S. 214 is no bar to suit to set aside sale. 

Where all the necessary parties are not joined or 
represented in the proceedings relating to a sale in 
execution of a decree for rent, S. 211 does not apply, 
and the revenue Court has no jurisdiction to orders 
eale, and consequently S. 214 of the Act does not pre- 
olude the civil Court from entertaining a suit to set it 
aside : A. I. R. (26) 1939 Pat. 225, Foil. [Para 15] 

S. G. Majumdar —for Appellants. 

R. S. Chatterji, P. R. Bose and A. Shasisekhar 
Sinha — for Respondents. 

Rdi J. —This is an appeal by plaintiff 6, - 
against the judgment and decree passed by the 
Additional Subordinate Judge at Purulia, dated 
10 th April 1947, reversing those of the Munsif at 
Raghunathpur. 

[2] The present appellant along with others 
had filed a suit for a declaration that the auction 
sale in Rent Execution Case No, 136 of 1936-37 of 
the Court of the Munsif at Raghunatbpur was 
ultra vires and that it did not affect the interest 
of the plaintiffs. They further prayed for khas 
or joint possession and mesne profits. 

[3] The case of the plaintiffs was that in 
village Jagannafchdih there was a brahmofctar 
tenure in which one Gostko Bihari Goswami 
had one-third share, Banbibari Goswami had 
one-third share, Gurudas Goswami had one-sixth 
share and Ramdas Goswami had one-sixth 
share. The rent and ces3 in respect of the tenure 
were payable to one Shankari Prasad Singh 
Dis, defendant 3. Gurudas Goswami had gifted 
his share in the tenure to his mother Sourabh 
Sundari Davi, and, after the death of the latter, 
the share in the tenure was inherited by Nitya 
Gopal Goswami, who is the appellant in this 
Court. In the year 1933, the landlord instituted 
a rent suit and, without proper service of notice, 
succeeded in getting a fraudulent and collusive 
ront decree. The landlord exeouted that decree 
in execution case No. 136 of 1936-37, and put the 
entire tenure to sale which was purchased by 
defendant 2, Bhudeb Chandra Roy, in the farzi 
name of his wife, Sm. Gongamani Devi, 
defendant 1. On 3rd July 1937, the auction purcha¬ 
ser claimed to have taken symbolical delivery 
of possession over th9 tenure. The case of the 
plaintiffs further was that the landlord had not 
joined Sourabh Sundari Da 7 i as a party defen¬ 
dant in the rent suit, and, though Go3tho Bihari 
Goswami bad died before the execution was 
started, the landlord chose to proceed in execu¬ 
tion against him a3 if he was alive and his heirs 
and legal representatives were not brought on 
the record. On account of this, the plaintiffs 
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claimed the rent decree and the rent sale to be 
void and without jurisdiction. 

[4] The suit was contested by defendants 1 
and 3 who filed written statements contending 
that the suit was barred by limitation, and that 
it was also barred uader the provisions of 
S3. 2U and 258, Chota Nagpur Tenancy Act, 
according to those defendants, Gostho Bihari 
Goswami did not die before or during the exe¬ 
cution proceedings. According to them, by a 
family arrangement, Ban Bihari Goswami had 
acquired the share of Gostho Bihari Goswami in 
the village long before the institution of th9 suit, 
and hence Gostho Bihari or his heirs were not 
necessary parties to the execution proceedings. 
They further claimed that every process in the 
puit and in the execution proceedings had been 
properly served, and that the sale was not with¬ 
out jurisdiction and was binding upon the 
plaintiffs. 

[ 5 ] The trial Court decreed the suit holding 
that the sale in question was not binding upon 
the plaintiffs who were entitled to recover pos¬ 
session over their share of the tenure. The plain¬ 
tiffs were also held entitled to mesne profits, 
the amount of which was to be determined later 
on. 

[G] Oq appeal by defendant 1, the appellate 
Court has modified the judgment and decree 
passsd by the trial Court. Tae appellate Court 
has held that Sourabha Sundari Devi was not 
an actual possession of the share of Gurudas 
Gos wami, that the legality of the rent decree or 
the execution sale was not in any way affected 
by her non-joinder in those proceedings, and 
hence, Nitya Gopal Goswami was not entitled 
to avoid the sale in respect of one-sixth share 
which belonged to Gurudas Goswami in the 
tenure. 

[7] Ag regards the non-joinder of the heirs of 
Gostho Bihari Goswami in the execution pro¬ 
ceedings, the lower appellate Court also affirm¬ 
ed the finding of the trial Court that Gostho 
Bihari had died on 3rd November 1934, long 
before the execution started. The Court of appeal 
below, therefore, held that the sale in respect of 
Gostho Bihari’a share in the tenure was alto¬ 
gether void, and it cannot be binding on his 
heirs, the plaintiffs 1 to 5 . The lower appellate 
Court was further of opinion that the suit was 
maintainable, and was not barred by limitation. 
Hence, the appeal byNitja Gopal Goswami, 
plaintiff 6 and the cross-objection on behalf of 
defendant l concerning the share of Gostho 
Bihari Goswami. 

[8] Mr. S. C. Mazumdar, the learned ooun- 
3el for the appellant contended that as the tenure 
was not fully represented during the execution 
proceedings, even on the findings of the Court 
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of appeal below, the revenue Court had no juris- 
diction to sell the holding under 8. 208, Chota- 
nagpur Tenancy Act. There is no doubt that 
the sale of the tenure was purported to have 
been held under S. 208, Chotanagpur Tenancy 
Act, and has been so found by the Courts below. 
Section 208, Chotanagpur Tenancy Act, before 
the recent amendment runs as follows : 

“(1) When a decree passed by the Deputy Commis¬ 
sioner under this Act is for an arrear of rent due in 
respect of a tenure or holding the deoree-holder may 
apply for the sale of such tenure or holding, and the 
tenure or holding may thereupon bo brought to sale, in 
execution of the decree, according to the provisions for 
the sale of under-tenures, contained in the Bengal Rent 
Recovery (Under Tenures) Act 1865; and all the pro¬ 
visions of that Act, except Ss 12, 13, 14 and 15 there¬ 
of, shall as far as may bo applied to such sale 

Provided that the purchaser of a tenure at any euch 
sale shall not bo entitled to annul any lease, right or 
tenancy referred to in ols. (a) to (e) of S. 14 of this 
Aot : 

Provided also that the Commissioner may by order 
in any case in which he may consider it desirable so 
to do, (a) prohibit the sale of any tenure or portion 
thereof, or (b) stay any suoh sale for any period speci¬ 
fied in the order : 

Provided also that any sale of a resumable tenure 
under this section shall n^t affect the right of the gran¬ 
tor or his successor-in-title to resume such tenure, but 
shall be made subject to such right. 

(2) When a warrant of execution has been issued 
under this chapter against the person or movable pro¬ 
perty of the judgment-debtor no application shall be 
received under sub-3. (1) while such warrant remains 
in force.” 

[9] According to Mr. Mazumdar, the revenue 
Court could sell a tenure only when all persons 
interested in the tenure were before it. In sup¬ 
port of his contention, he has cited the case of 
J yoti Prasad v. Tara Sanlcar , 12 Pat. 799 : 
(A. I. R. (20) 1933 Pat. 537). He has also relied 
upon the case of Jagdishwar Dayal Singh v. 
D war Tea Singh , 12 Pat. 626 : (A. 1 . r. ( 20 ) 1933 
P.C. 122 ). He also placed before us an unreported 
judgment of this Court in the case of Midnapur 
Zamindari Co., Ltd. v. Chmtamani Mandal t 
(S.A. No. 40of 1944, decided by Fazl Ali C. J. and 
Ray J. on 20th March 1946). The Patna deci¬ 
sions and the decision of the Privy Council 
have clearly laid down that unless the tenure 
is fully represented in the suit or in the execu¬ 
tion proceeding, a sale of the entire tenure held 
by a revenue Court under 8. 203, Chotanagpur 
Tenancy Act is void. Their Lordships of the 
Privy Council in the case of J agdishwar Dayal 
Singh v. Dwarlca Singh, 12 Pat. 626 : (a. i. r. 
(20) 1933 P. C. 122) clearly laid down that 
“under Chap. 16 of the Act a statutory jurisdiction is 
conferred on the Revenue Courts, but that jurisdiction 
must be exercised within the statutory powers confer¬ 
red. If then a3 already stated, it is not competent to 
order a eale of the tenure under S. 208 unles the whole 
Interests in the tenure are represented before the Court, 
it is olear that the order for eale of the tenure in the 
present case wa3 ultra vires of the Revenue Court, and 
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it follows that the sale was not made under this chapter 
and was outside the jurisdiction of that Court.’* 

[ 10 ] Mr. Radheshyam CJhatfcerji, the learned 
counsel for the respondents, sought to distin¬ 
guish the Privy Council oase as well as the 
Patna case on the ground that in those cases 
one of the persons interested in the tenure or 
holding had not been made party to the rent 
suit also. But, in the present case, as found by 
the lower appellate Court, all persons interested 
in the tenure had not been joined as party to 
the execution proceeding. In my judgment, the 
distinction suggested by Mr. Chatterji does not 
make any difference to the applicability to the 
present case of the principles laid down by the 
Judicial Committee in the case of Jagdishwar 
Dayal Singh, 12 Pat. 626: (A.I.R. (20) 1933 P. C. 
122) aforesaid. The unreported decision of this 
Court in s. A. No. 40 of 1944 deals with this 
aspect of the case also. In that judgment it has 
been clearly held that in order that an entire 
tenure or holding may pass by sale under S. 208, 
Chotanagpur Tenancy Act, it was not only 
necessary that the rent decree should have been 
a proper rent decree in the strict sense of the 
term, but that it should also have been executed 
as a rent deoree, that is to say, all the persons 
interested in the holding or tenure must have 
been brought on the record of the execution 
proceeding. 

[11] Mr. Radhesbyam Chatterji, the learned 
counsel for the respondents, referred to the 
Full Bench case of Pratap JJdai Nath v. Baraik- 
mohan , 25 Pat. 470-U.I.R. (33) 1946 Pat. 358F.B.). 
But in that case the facts were different. There, 
the auction sale was not that of the entire tenure. 
The decree in that case had been executed as a 
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According to this Full Bench decision also, when? 
admittedly, in the present case the entire tenure* 
was purported to have been sold under 8 . 208, 
Chotanagpur Tenancy Act, the defendants res¬ 
pondents cannot contend now that only the 
interest of those impleaded in the execution 
proceedings itself might be deemed to have 
passed by the auction sale. 

[ 12 ] Mr. Radheshyam Chatterji further re¬ 
ferred us to the case of Jang Bahadur v. Bank 
of Upper India , Ltd., 55 I. A. 227: (A. I. R. (15> 
1928 P. o. 162) in support of bis contention that 
non-substitution of the heirs of Gostho Bihari 
Goswami would j not affect the jurisdiction of 
the revenue Court to sell the property. But the- 
facts of that case were different. In that case 
what had happened was that the respondent 
there had obtained a final decree for sale on 
a mortgage in the Court of the Subordinate 
Judge at Lucknow. As the property which the 
decree-holder sought to sell under the decree 
was situated in the District of Hardoi the deoree 
was sent to the Court in the latter district for 
execution, and it was numbered as execution 
case No. 175 af 1916 there. The judgmeDt-debtor 
thereafter died on 23rd April 1920. On 25th May 
1920, the decree-hoider filed a petition in the 
Hardoi Court for substitution of the legal repre¬ 
sentative of the judgment.debtor, and the execu¬ 
ting Court at Hardoi ordered substitution, and 
issued notice to the substituted judgment-debtors 
as required under the Code of Civil Procedure. 
The heirs and legal representatives of the original 
judgment, debtor appeared during the execution 
proceedings at Hardoi has raised various objec¬ 
tions. After the proceedings had been pending 
for about three and a half years, those legal re¬ 


money decree and only the right, title and in¬ 
terest of the judgment-debtors, who were before 
the Court had passed by the sale. Agarwala C. J. 
who delivered the leading judgment while dis. 
tinguishing the case before the Full Bench from 
the case of Jagdishwar Dayal Singh , 12 Pat. 
620 : (a.i.r. (20) 1933 p.c. 122) said as follows : 

“In the latter case a decree for rent had been ob¬ 
tained without impleading all the persons interested in 
the tenure, and in execution of that decree the tenure 
had been put up for sale. A person holding a mortgage 
then instituted a suit for a declaration that hi3 interest 
was not affected by the sale, as the sale held in execution 
of a decree made in suoh a suit did not pass the tenure so 
as to have the effeot of annulling a pre existing encum¬ 
brance on it. At the end of the judgment of the Privy 
Council there is an observation that the sale was void. 
But a peruml of the passage preceding this observation 
Bhows that on an examination of the claim in the suit, 
he Privy Council was satisfied that what the decree- 
holder intended to proceed against was the interest of 
the defendants in the tenure. What the deoision really 
means is that, if the decree-holder intends to proceed 
only against the interest of the defendant in the tenure, 
the sale of the tenure itself is void.” 


present&tives. then put in a petition before the 
sale officer on 10th April 1924, that the sale pro¬ 
ceedings were illegal and without jurisdiction, 
inasmuch as the decree-hoider did not get the 
name of the legal representative entered in the 
decree of the Court executing the same, in accor¬ 
dance with the provisions of S. 50, Civil P. C. 
The Courts below had rejected the objections of 
the judgment-debtors who had gone up in appeal 
to the Privy Council. Their Lordships of the 
Judicial Committee, while dealing with the ob¬ 
jections, held as follows : 

“If the judgment-debtor dies before any such certifi¬ 
cate is issued, the Court of transfer does not lose its 
jurisdiction over tbe exeoution proceeding, which does 
not abate by reason of the death. But before exeoution 
can proceed against the legal representative of tbe 
deceased judgment-debtor, the decree-holder must get 
an order for substitution from the Court which parsed 
the decree. This is a matter of procedure, and not of 
jurisdiction. The jurisdiction over the subject-matter 
continues as before, but a certain procedure is prescrib¬ 
ed for the exercise of such jurisdiction. If there is non- 
compliance with such procedure, the defect might be 
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waived and the party who has acquiesced in the Court 
exercising it in a wrong way cannot afterwards turn 
round and challenge the legality of the proceedings.” 

[13] In the present ease Gostho Bihari Go. 
swami had died before the execution started, 
and his heirs and legal representatives had not 
been brought on the record of the execution pro¬ 
ceedings at all, and there was no case of an 
irregularity as contemplated by the judgment 
of the Privy Council in the aforesaid case. Here 
the tenure was not fully represented during the 
execution proceedings, and, as held in the case of 
Jagdishwar Dayal Singh, 12 Pat. 626 : (A. I. R. 
(20) 1933 P. C. 122). ani the decisions of this 
Court referred to above, the entire sale was 
void. 

[13a1 Mr. Chatterji further drew our attention 
to the case of Ramlal Sahu v. Mt . Ramia, 26 
Pat. 340 : (A. I. R. (34) 1947 Pat. 454 F. B.). But 
there the question in controversy wa3 different. 
Their Lordships in that case held that if there 
was any irregularity in the service of the notice 
issued by the executing Court it would not render 
the sale void. But in the pressnt case all the 
persons interested in the tenure had not been 
joined at all in the execution proceedings. Mr. 
Chatterji also referred us to the Full Bench case 
of Ajablal v. Ilaricharan 23 Pat. 528: (a. I. R. 
(32) 1945 Pat. 1 F. B.) and contended that in the 
Full Bench case their Lordships had held that 
the sale would not affect the interest of the heirs 
of the deceased judgment debtor, because the 
notices had not been served on them, and in 
absence of servioe of notice under o. 21, R. 22, 
Civil P. C., the executing Court would have no 
jurisdiction to sell. According to his contention, 
as there is no specific rule for eervico of notice 
on the heirs of a deceased judgment-debtor in 
the Chota Nagpur Tenancy Act or the Bengal 
Kent Recovery Act, the sale in the present case 
cannot be held to be without jurisdiction. 

[14] But the execution proceedings in the cases 
of Ramlal Sahu v. Mt. Ramia, 26 pat. 340:(a.i.r. 
(34) 1947 Pat. 454 F. B.) and Ajablal v. Ilari¬ 
charan, 23 pat. 523:(A.I R. (32) 1945 Pat. 1 F. B.) had 
been taken out not before a revenue Court which 
had been vested with a limited jurisdiction, and as 
such, the decisions in those cases would not govern 
the facts and circum3tances in the present case. 
Mr. Chatterji further stressed that no specific 
provision had been made in the Chota Nagpur 
Tenancy Act or in the Bengal Rent Recovery 
Act for service of notice on judgment-debtor 
personally and as such the sale held in the 
present case without service of notice on the 
heirs of Gostho Bihari Goswami was not without 
jurisdiction. The consensus of opinion in the 
decided oases of this Court as well as of the 
Privy Council, on the other hand, is that in 


order that a revenue Court may have jurisdic. 
tion to sell a tenure of holding the execution 
must be levied against the entire tenure or 
holding and as against the entire body of tenure, 
holders or raiyat3 as the case may be. 

[15] Mr. Chatterji further contended that 
S. 214, Chota Nagpur Tenancy Act bars the pre¬ 
sent suit. Section 214 runs as follows : 

‘‘No suit or application shall bo entertained by any 
Court to set aside or to modify tbe effect of (a) any Bale 
made under this Chapter, save under S. 211, S. 212 or 
S. 213 or on the ground of fraud or want of jurisdiction, 
cr (b) an order undor S. 212, subs. (2) or 3. 213 
sub-s. (2), setting aside a sale.” 

This contention of Mr. Chatterji is answered by 
the decision of this Court in Manki Kanak 
Ratan v. Sundar Munda, 20 p. l. t. 345 ; 
(a. I. R. (26) 1939 Pat. 225) wherein a Division 
Bench of this Court held that where all the 
necessary parties are not joined or represented 
in the proceedings relating to a sale in execution 
of a decree for rent, s. 211, Chota Nagpur Tenancy 
Act, does not apply, and the revenue Court ha 3 
no jurisdiction to order a sale, and consequently 
S. 214 of tho Act doe3 not preclude the civil 
Court from entertaining a suit to set it aside. 

[16] The contentions of Mr. Majumdar, the 
learned counsel for the appellant, are, in my 
judgment well founded, and the sale held by the 
revenue Court was void and without jurisdiction 
as against all including the share of the appel¬ 
lant before this Court. 

[17] In this view of the matter, the cross- 
objection filed on behalf of defendant 1 has no 
merit. 

[18] The appeal, therefore, succeeds. The 
judgment and the decree of the Court of appeal 
below are modified and the suit of the plaintiffs 
decreed with costa throughout. The cross objec¬ 
tion filed by defendant 1 fails, and is dismissed, 
but without costs. 

[19] Sinha J,—I agree. 

K.S. Appeal allowed. 

A. I. R (37) 1950 Patna 387 [C. N. 106.] 

FULL BENCH 

Meredith C. J., Sheared and Das JJ. 

Bagaram Tuloule — Petitioner v. The State 
of Bihar. 

Criminal MIsc. No. 155 of 1950, D/- 5-4-1950. 

Constitution of India, Art 226 (1) _ “For any 
other purpose” —Meaning of —Issue of mandamus 
in matters of discretion — Mandamus upon State 
Government directing it to refer dispute under 
S. 10 (1). proviso. Industrial Disputes Act — Indu¬ 
strial Disputes Act (1947), S. 10 (1), proviso. 

Article 226 contemplates the issue of write and direc¬ 
tions for purposes other than the enforcement of the 
fundamental rights. At the same time the worda “for 
any other purpose” in the article can hardly mean that 
the High Court can issue writs for any purpose it 
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pleases. The correct interpretation ig that the words 
mean ‘for the enforcement of any legal right and the 
performanc3 of any legal duty ’ To that extent the 
words must be read ejusdem generis, which is the 
ordinary principle of construction. Moreover, it could 
never have been intended that resort could be had to 
ibis extraordinary procedure where an adequate remedy 
is available by ordinary legal process, for example, by 
suit, otherwise the ordinary legal procedure, including 
the payment of oours-fees, would be abrogated. An 
application under Art. 228 is and must remain an 
extraordinary remedy to be U3ed where ordinary 
legal process cannot give adequate and prompt relief. 

[Paras 5 & 6] 

It is well settled that mandamus will not issue in a 
matter oi discretion. Under sub-9. (1) to S. 10, Indu¬ 
strial Disputes Act, 1947 and the proviso thereto, it is 
a power or discretion that is given rather than a 
duty or obligation. The word “inexpedient” in the 
proviso is very wide and despite the use of the word 
“shall” it gives complete discretion to Government. 
Where, therefore, the State Government refuses to 
refer the industrial dispute under the proviso, writ of 
mandamus under Art. 226 cannot be issued directing 
the Government to refer the dispute under the proviso. 

[Paras 8, 9, 10, 11 &, 15] 

Aicadhesh Nandan Sahay and S. L. Nayidkeolyar 

— for Petitioner. 

The Advocate-General and Messrs. Balabhadra 
Singh , Baldeva Sahay f N. N. Roy and Bajrang 
Sahay — fer the State. 

Meredith C. J.— This is an application under 
Art. 226 of Indian Constitution for the issue of 
a writ in the nature of mandamus upon the 
State Government of Bihar directing it to refer 
an industrial dispute to a Tribunal for adjudica- 
tion under the proviso to S. 10 (l), Industrial 
Disputes Act, 1947 (Act xiv [U] of 1947). 

[2] The petitioner is the Vice-President of 
the Wire Products Labour Union, Jamshedpur, 
which, it is stated, is a registered trade union 
and has a membership of over 2000 workers who 
are employed in the Indian Steel and Wire 
Products Limited, which is a public utility 
service. 

[3l The facts stated in the petition may be 
summarised as follows : In the year 1947, 
an award was given by the Chairman, Indus¬ 
trial Tribunal, who decided inter alia that the 
management and the Union should evolve 
through mutual consultation a suitable wage 
structure for the workmen. One Mr. John was 
then the President of the Union, and he agreed 
to a wage structure which was later enforced by 
the management some time in February 1949. This 
wage structure was detrimental to the interests 
of the workers and had not been sanctioned 
either by the executive committee of the Union 
or its general body. Accordingly, the workers, 
through their executive committee, passed a 
vote of non confidence against Mr. John and 
the other office bearer3 of the Union in April 
1949, and elected one Munshi Ahmad Din as 
their President and other trade union workers 
allied to the sooialist party of India as office 


bearers, including the petitioner as Vice-Presi- 
dent. On 26 ch July 1949, the Union addressed a 
letter to the management asking that the ques¬ 
tion of wage structure might be re-opened. But 
this proposal was rejected. It is further stated 
that a number of items of the award of 1947 
had not been given effect to by the management, 
and the Union forwarded a list of the outstand- 
ing grievances of the workers to the manage¬ 
ment and requested immediate attention to be 
paid to them, failing which the Union would 
take such steps as it thought fit. As this was not 
accepted by the management on 19th September 
1949, notice was served on the managing director 
under sub-s. (l) of S. 22, Industrial Disputea Aot, 
stating that a strike would be organised on and 
from Friday the 14th October 1949. A Concilia¬ 
tion Officer attempted to arrive at a settlement 
but failed, and the Conciliation Officer intimated 
this failure to the Government. But on 18th 
October 1949, the Government informed the 
Union by telegram that it had decided not to 
refer the dispute to a Board or Tribunal as it 
considered it inexpedient to do so. The strike 
of the workers commenced on 14th October 1949, 
and continued for 76 days, on which date the 
Deputy Commissioner of Jamshedpur deolared 
the strike illegal, whereupon the Union called 
off the strike. 

[4] It is stated that the Government acted 
mala fide in refusing to refer the dispute to 
a Tribunal for adjudication, and therefore, did 
not carry out its legal duty under 8. 10. 

[5] The first question is whether the Court 
has any power to issue writs or directions in a 
matter of this kind which cannot be said to 
involve the enforcement of the fundamental 
rights laid down in part III of the Constitution. 
Article 226 (l) is in these terms : 

‘ 226 (I). Notwithstanding anything in Art. 32, every 
High Court shall have power, throughout the territories 
in relation to which it exeroises jurisdiction, to issue to 
any person or authority including in appropriate casef 
any Government, within those territories directions, 
orders, or writs including writs in the nature of 
habeas corpus, mandamus, prohibition, quo warranto 
and certiorari or any of them, for the enforcement of 
any cf the rights conferred by Part III and for any 
other purpose.” 

Reliance is placed on the words "and for any 
other purpose.” It is quite clear that these 
words have been added advisedly and must 
mean something in addition to the enforcement 
of the rights conferred by Part ill, and this is 
so whether they be read ejusdem generis or 
otherwise. It is clear because Art. 32, which is 
the corresponding provision for the Supreme 
Court, does not contain these words, but speaks 
merely of the enforcement of “any of the rights 
conferred by this part,*’ and that is obviously 
because the original jurisdiction of the Supreme 
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Court extends only to the enforcement of the 
fundamental rights. And this view receives con¬ 
firmation from the terms of Art. 139 which says: 

“The Parliament may by law confer on the Supreme 
Court power to issue directions, orders or writs, includ¬ 
ing writs In the nature of habeas corpus, mandamus 
prohibition, quo warranto and certiorari, or any of 
them for any purposes other than those mentioned in 
cl. (2) of Art. 32 ” 

Undoubtedly, therefore, Art. 226 contemplates 
the issue of writs and directions for purposes 
other than the enforcement of the fundamental 
rights. At the same time, the words can hardly 
mean that the High Court can issue writs for 
any purpose it pleases. I think the correct inter¬ 
pretation is that the words mean for the enfor¬ 
cement of any legal right and the performance 
of any legal duty. To that extent the words 
must be read ejusdem generis , which is the ordi¬ 
nary principle of construction. 

[6] Moreover, it could never have been in¬ 
tended that resort could be had to this extra¬ 
ordinary procedure where an adequate remedy 
is available by ordinary legal process, for 
example, by suit. Otherwise, the ordinary legal 
procedure, including the payment of court-fees, 
would be abrogated. An application under 
Art, 226, in my judgment, is and must remain 
an extraordinary remedy to be used where 
ordinary legal process cannot give adequate and 
prompt relief. 

[7] Now, turning to the present case, let us 
see if there is any clear legal duty of the Govern¬ 
ment which it has failed to perform. To this 
the answer must clearly be in the negative. 
Section 10 (l), Industrial Disputes Act, says: 

“10 (L). If any industrial dispute exist3 or is appre¬ 
hended, the appropriate Government may, by order in 
writing — 

(a) rtfer the dispute to a Board for promoting a 
settlement thereof, or 

(b) refer any matter appearing to be connected with 
or relevant to the dispute to a Court for inquiry, or 

(c) refer the dispute to a Tribunal for adjudication.” 

All this is clearly purely discretionary. Next 
comes the proviso in these terms: 

“Provided that where the dispute relates to a publio 
utility service and a notice under S. 22 bas been given, 
the appropriate Government shall, unless it considers 
that the notice has been frivolously or vexatiously 
given or that it would be inexpedient sc to do, make a 
reference u< dor this sub-section notwithstanding that 
■ any other proceedings under this Act in respect of the 

dispute may have commenced.” 

[8] It is conceded that we are concerned with 
a publio utility service and that a notice under 
S. 22 has been given. But, on the other side, it 
is conceded that Government has refused to 
make the reference on the express ground that 
it considers it would be inexpedient so to do. 
The word ‘inexpedient* is very wide, and in my 
judgment despite the use of the word ‘shall* it 
gives a complete discretion to Government. 


Government might consider a reference in. 
expedient for all sorts of reasons, including 
reasons of policy, which are no business of the 
Courts and it might well be that Government 
would not wish to disclose its reasons. That 
being so, in my opinion, the question of bona 
fides or mala fides cannot at all arise, since 
the matter is left entirely to the discretion of 
Government. 

[9] It i3 well settled, both in England and 
in America, that mandamus will not issue in a 
matter of discretions, see for example The 
King v. Marshland Smeeth and Fen District 
Commissioners , (1920) l K. B. 155 at p. 165 : 
(99 L. J. K. B. 11G); Ex parte Bassett , (1S57) 119 
E. R. 1251 : (7 E. A B. 280) and in America 
In the matter of Robert L. Cutting, 94 U. 8. 
Bup. C. R. 14 : 24 Law. Ed. 49; United States 
ex. ret. International Contracting Co. v . Danial 
S. Lamont, 155 U. S. Sup. C. R. 303 : 39 Law. 
Ed. 160 and Intestate Commerce Commission v. 
United States of America ex. rel. Members of 
the Waste Merchants Association of Few York, 
260 U. S. Sup. C. R. 32 : 67 Law. Ed. 112 (114). 

[10] The reason why this limitation is imposed 
is quite plain. Suppose we order the Govern¬ 
ment to make the reference by the issue of a 
writ. We are depriving Government of the dis¬ 
cretion which the law allows it. While if the 
writ is issued to compel exercise of this discre¬ 
tion, then it will be infructuou3 because the 
reply would be “We have exercised our dis¬ 
cretion.” 

Cii3 In my opinion, the present application 
was misconceived and must, therefore, be re¬ 
jected The State Government is entitled to its 
costs, which I would assess at five gold mohare. 

[ 12 ] Shearer J —I agree with my Lord the 
Chief Justice and have nothing to add. 

[13] Das J — I have had the advantage of 
seeing the judgment proposed to be delivered 
by my Lord the Chief Justice. I so entirely 
agree with him that it is not necessary for me 
to add anything except a few words about two 
deciaionson which Mr. Awadhesb Nandan Sahay 
placed reliance. 

[14] Mr. Sahay has contended that the proviso 
to s 10 (l), Industrial Disputes Act, 1947, 
imposes a duty on the appropriate Government 
to refer an industrial dispute, relating to a 
publio utility service, in w’bich a notice under 
8. 22 has been given, to a Board or a Court of 
Inquiry or a Tribunal for aijudication.* His 
contention is that the use of the word ‘may’ in 
the sub-eection, and 'shall* in the proviso, makes 
no difference and despite the me of the word 
'may* in the eub section, a duty is imposed, 
though the duty is to be performed subject to 
the fulfilment of certain conditions. Mr. Sahay 
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argues that even when a duty is to be performed 
Bubject to certain conditions the non* performance 
of the duty on arbitrary grounds is no exercise 
of discretion, and will give the party aggrieved 
a right to move this Court for an order direct- 
ing performance of that duty. The two deci- 
sions on which Mr. Sahay has relied are Alder - 
man Backwell’s case , l vern. 152: 23 e. r. 381 
and The King v. Marshland Smeeth and Fen 
District Commissioners, (1920) 1 K. B. 155 : 
(89 L. j. k. B. 116 ). In Alderman Beokweli’s 
case, l vern. 152 : 23 E. R. 381, several credi¬ 
tors of the Alderman petitioned for a commis¬ 
sion of bankruptcy against him. On behalf of 
the Alderman, the plea taken was that a majo¬ 
rity of the creditors had compounded with him, 
and the Alderman having already made very 
fair proposals, the granting of the Commission 
might for some time be suspended. The matter 
came before the Lord Keeper who declared that 
though the words in the Act of Parliament were 
that the Chancellor may grant a commission of 
bankruptcy yet that ‘may’ was in effect ‘must*, 
and the granting of a commission was not a 
matter discretionary in him. A reference wa 3 
made to Julius v. Bishop of Oxford, (1880) 5 
A. C. 214 at p. 223 : (49 L. J. Q. B. 577) where 
it was observed that where a statute directs the 
doing of a thing for the sake of justice or the 
public good, the word ‘may* is the same as 
‘shall 1 . It was. however, pointed out that the 
construction of the words ‘may’ and 'shall* 
depended on circumstances. In the other case 
King v. Marshland Smeeth and Fen District 
Commissioners, (1920-1 k. B. 155: 89 L. J. k.b. 
116) also, tbe word ‘shall’ was used in the statute. 
By S. 1 , Marshland Smeeth and Fen District 
Act, 1796 (36 Geo. hi, o. 100), it was provided as 
follows : 

“Be it enacted that the said tracts of common and 
waste lands called Marshland Smeeth and Marshland 
Fen, shall be effectually drained and that the same 
shall be stinted and regulated, set out inclosed, divid¬ 
ed and allotted, by such Commissioners, in such manner 
and under suoh powers and authorities, and subject to 
such rules, orders and directions, as are hereinafter 
appointed, mentioned and declared.” 

One of the owners of land in the district alleged 
that the Commissioners had failed to drain the 
district effectually. The Divisional Court issued 
a writ of mandamus which, after reciting that 
the Commissioners had neglected to drain the 
district effectually, commanded them to do so. 
The Commissioners by their return to the writ 
alleged that they had carried out the order of 
the Court to the best of their ability. The plain¬ 
tiff by his reply to the return joined issue there¬ 
on, and claimed damages for injury sustained 
by his land through the Commissioners* neglect 
to drain the district. One of the questions raised 


was whether the Commissioners were entitled to 
argue that the writ of mandamus should not 
have been issued by the Divisional Court. Mo 

Cardie J. held that the Commissioners were so 

entitled. He then observed as follows : 

“Concisely put, the defendants contend that the 
Acts which govern them are permissive rather than 
directory, and that the Commissioners have a discre¬ 
tion as to the carrying cut of those Acts of Parliament 
which, if exercised bora fide, cannot be supervised, 
governed or directed. The validity of this contention 
must, I think, depend in every case upon the true 
construction of the enactment in question. If, for 
example, a jurisdiction be given to an inferior Court 
all that that Court can be called upon by the High 
Court to do, save in special .circumstances, Is to hear 
and determine the matters brought before it in a re¬ 
gular and proper manner. Hence, a mandamus is 
granted, if jurisdiction has been declined by the in¬ 
ferior Court, to hear and determine only. If the 
inferior Court has a discretion as to the decision it 
may give, then if that discretion be exercised bona 
fide and not arbitrarily or illegally and without refe¬ 
rence to extraneous considerations the Court will not 
control the exercise of that discretion. See thecasesoited 
in Short and Mellor on Crown Office Practice, Edn. 2, 
pp. 200 and 201. But I conceive that Acts of Parlia¬ 
ment which confer a judicial discretion upon a sub¬ 
ordinate Tribunal are fundamentally different from 
Aots of Parliament which place duties upon suob bodies 
as canal companies, dock companies, land drainage 
corporations and the like. The object of the former en¬ 
actments is to secure a hearing and determination. 
Tney could scarcely provide that a decision should be 
given contrary to the view of the tribuaaJ. But the 
objeot of the latter class of enaotments is wholly dia- 
tinot. They aim at seouriDg a benefit to the public or a 
particular section of the community by creating a body 
for the performance of certain publio works and the 
discharge of the duties appropriate thereto. But even 
in the latter class it may be that the Act of Parlia¬ 
ment has granted a power rather than imposed a duty, 
has conferred a discretion rather than an obligation. 

If a power or discretion only, as distinct from a duty, 
exists then the prerogative writ of mandamus will not 
be issued by the Court.” 

[15] Therefore, the test laid down by Mo- 
Cardie J. is whether the statute has granted a 
power rather than imposed a duty, has conferr¬ 
ed a discretion rather than an obligation. It was 
pointed out that the use of the word 'may* as 
distinguished from the word ‘shall’ was, in no 
way, conclusive. It is a mere point for conside¬ 
ration. Taking sub-s. (l) of 8 . 10 , Industrial Dis¬ 
putes Act, 1947, and the proviso thereto, it 
seeru3 clear to me that what is intended by the 
statute is to give tbe appropriate Government a 
power to refer for settlement or adjudication an 
industrial dispute in a public utility service, 
when a strike notice has been given, notwith¬ 
standing that any other proceedings under the 
Act in respect of the dispute may have com¬ 
menced, It is a power or a discretion which is 
given rather than a duty or an obligation. The 
use of such expressions as “unless it considers 
that the notice has been frivolously or vexa- 
tiously given.” “Or that it would be inexpedient 
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so to do makes it quite clear, in my opinion, 
that a very wile and unfettered discretion is 
given to the appropriate Government. If that be 
the correct construction of the proviso, and I do 
not think any other construction is possible, then 
on the very decisions relied on by Mr. Sahay, 
this Court should not issue any writ or order of 
the nature wanted by Mr. Sahay against the 
State Government. 

G.M.J. Application rejected. 


A. I. R. (37) 1930 Patna 391 [C. N. 107.] 
Ramaswami and Narayan JJ. 

Surendra Natk Karandeo — Appellant v. 
Digamlar Pathak — Respondent. 

A. F. A. D. No. 2042 of 1946, D/- 16-3-1950, from 
decision of Addl. Sub-Judge, Hazirlbagb, D/- 21-6-1946. 

(a) Tenancy laws —Bihar Tenancy Act (VIII [8] 
of 1885), S. 158AA—Rent suit — All parties inter¬ 
ested not impleaded —Decree passed, if rent decree. 

A decree in order to operate as a rent decree should 
be made against all parties interested in the tenure. 

[Para 3] 

Where a rent suit was instituted against the defen¬ 
dant who had gifted a portion of the land in question 
to his wife long before the suit was instituted and it was 
not suggested that the land gifted was joint family 
property of which the defendant was the karta and 
the wife and two other persons who also were interested 
in the tenure were not impleaded in the euit*. 

Held that the decree passed in the suit wa3 a money 
decree and had not the character of a rent decree. 

[Para 3] 

(b) Civil P. C. (1908), S. 100 — Question of fact — 

Question whether person is interested in tenure is 
question of fact — Finding thereon cannot be im¬ 
peached in second appeal. [Para 3] 

Annotation : (’44-Com.) Civil P. C., S. 100, N. 35. 

(c) Civil P. C. (1908), O. 34, R. 11 — Payment of 
interest at contractual rate up to date of redemption, 
{f obligatory. 

It Is no longer absolutely obligatory on the Courts to 
decree interest at the contractual rate up to the date of 
redemption in all circumstances, if there be no question 
of tbe rate being penal, excessive or substantially unfair 
within the meaning of the Usurious Loans Act, 1918. 

[Para 7] 

Annotation *. (’44-Com.) Civil P. C., O. 34, R. 11, 
N. 2, Pt. 25. 

J. M. Qhosh — for Appellant. 

T. K. Prasad and K . D. De — for Respondent. 

Ramaswami J.—The only question argued 
-in this appeal is whether the deoree obtained by 
defendant 8 in Rent Suit No. 809 of 1940-41 
operated as a rent deoree or as a money decree. 

[2] On behalf of the appellant, Mr. J. M. 
Ghosh properly conceded that if it be held that 
the decree had the force of a money decree this 
appeal must fail. If not, it is manifest that this 
appeal should succeed. 

[3] The appeal had been remanded by tbe 
High Court to the learned Subordinate Judge 
for rehearing the parties and 


“after excluding Ex. 8, a judgment, from evidence send 
up a clear finding to this Court by making clear refer¬ 
ences to and discussing the relevant evidence which 
justifies him in holding that the decree in question was 
a rent decree or a money decree.” 

The learned Subordinate Judga has now examin¬ 
ed the evidence afresh and submitted a finding 
that the decree in question operated as a money 
decree and not as a rent decree. Learned couneel 
for the appellant impeached this finding on the 
ground that there was no evidence in support 
thereof. In my opinion, this argument i3 not 
tenable. It it true that the judgment or the 
decree of the rent suit was not exhibited on 
behalf of the parties. But as the learned Sub¬ 
ordinate Judge remarks the plaintiff definitely 
alleged in para. 8 of the plaint that 

“defendant 8 had instituted a rent suit against defen¬ 
dant 1 only without impleading defendant 7 and other 
persons who were interested in the tenure.” 

There i3 no specifio denial of this fact by the 
defendant in his written statement. Oa the con¬ 
trary, in para. 11 thereof the defendant admitted 
that he had instituted in good faith the rent suit 
against defendant 1 by rightly impleading him 
a 3 defendant. It was then contended for the ap¬ 
pellant that though defendant 1 had made a gift 
of a portion of the land in favour of his wife he 
should nevertheless be deemed to have repre¬ 
sented her in the rent suit. But there is no evi 
dence to suggest that the property which was 
granted to defendant 7 was a joint family pro¬ 
perty of which defendant 1 should have been the 
karta. It should ha noted that the deed of gift 
was executed on 6th February 1937 long before 
the rent suit was instituted. Since the appellant 
failed to implead defendant 7 in the rent suit, it 
is manifest that the decree in question had not 
tbe character of a rent deoree. The learned Sub¬ 
ordinate Judge has found that Bahuni and Churo 
were also interested in the tenure and ought to 
have been impleaded in the rent suit. Learned 
counsel for tbe appellant contended that the 
dosuments by which they acquired the interest 
were not produced in proof of the transactions. 
The learned Subordinate Judge, however, ac 
cepted the oral evidence on this point and found 
that Ohuro and Babuni had also interest on an 
utter absence of evidence and since it is essen¬ 
tially a question of fact the finding cannot be 
impeached in second appeal. The principle can 
not be disputed that a decree in order to operate 
as a rent decree should be made against all 
parties interested in tbe tenure. In Jagdishwar 
Dayal Singh v. Dwarka Singh, 12 Pat. 626 : 
(A. i. R. (20) 1933 p. c. 122) the Judicial Com¬ 
mittee held that in order to justify a sale of a 
tenure under s. 208. Chota Nagpur Tenancy Act, 
all parties interested in the tenure mu3t be join, 
ed as defendants in the rent suit, or be suffi- 
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ciently represented. Where all the parties are 
not joined or represented 8. 211 does not apply, 
and the revenue Court has no jurisdiction to 
order a sale; consequently B. 214 does not pre¬ 
clude the civil Court from entertaining a suit to 
set it aside. The Judicial Committee stated that 
the circumstance that a recorded tenure-holder 
has not got her name entered in the landlord’s 
shensta, nor paid rent, nor been recognised by 
him as a tenure hold* r, was not such as to 
justify the landlord in selling if she has not been 
joined or represented in the rent suit. 

[4] For these reasons, therefore, I hold that 
this appeal fails and should be dismissed with 
costs. 

[5] The respondent has filed a cros 3 objection 
that the lower appellate Court had committed 
an error of law in passing a decree for pendente 
lite interest at the rate of 6 per cent, per annum 
on the amount of claim. Mr. T. K. Prasad on 
behalf of the respondent maintained that the 
Courts below ought to have awarded interest at 
the rate of 2 per cent, per annum from the date 
of the institution of the suit till the date of the 
payment of the amount claimed. 

[6] It should be stated that the learned Munsif 
omitted to award any interest pendente lite to 
the respondent. In appeal the learned Subordi¬ 
nate Judge granted interest pendente lite at the 
rate of 6 per cent, pec annum on the amount of 
the claim. On behalf of the respondent learned 
counsel contended that under o. 34, R. 11 it was 
obligatory upon the Court to decree interest at 
the contractual rate up to the date of redemp¬ 
tion. In my opinion, it is not possible to accept 
this argument. Prior to 1929, the position wa 3 
that under S 34, Civil P. C., the Court had full 
discretion to order interest at such rate as it 
deemed reasonable to be paid on the principal 
sum adjudged from the date of the suit. Order 34, 
Rules 2 and 4 stipulated that the Court had to 
order an account to be taken of what was due 
to the plaintiff at the date of such decree for 
principal “and interest on the mortgage.” In 
Jagannath Prosad v. Surajmal t a.i.r. (14) 1927 
P.C. 1: (54-Gal. 161) the Judicial Committee held 
that in the case of mortgages the question as to 
rate of interest is to be determined under o. 34, 
and not S. 34. that upon the true construction of 
O. 34 it wa3 obligatory upon the Court to decree 
interest at the contractual rate till the period 
fixed for redemption of the mortgage. At page 2 
Lord Phillimore states : 

“Up to this point, till the period for redemption ba3 
expired, the matter remains in contract and the interest 
ha3 to be piid at tbe rate and with rests specified in the 
oontraot of mortgage. That is tbe judg nent which the 
High Court has delivered and of which complaint is, 
in their Lordships’ opinion, ineffectually made. But 


after the period of redemption has expired the matter 
pasBes from the domain of oontraot to that of judgment, 
and the right of the mortgagee Bhould thenceforth 
depend not on the contents of his bond, but on the 
directions in the decree,” 

[7] By Act xxi [21] of 1929, o. 34 was amend¬ 
ed, and a new R. 11 was inserted, whioh deals 
specially with interest, and provides that the 
Court “may” order payment of interest to the 
mortgagee up to the date fixed for payment at 
the rate payable on the principal. It follows 
that this speoial provision, which removes any 
conflict that there might have been between 8. 34 
and o. 84, Br. 2 and 4, gives a certain amount 
of discretion to the Court, so far as interest 
pendente lite and subsequent interest are con¬ 
cerned, a3 observed by Sulaiman J. in Jai - 
gobind Singh v. Lachmi Narain Ram , A. I, R. 
(27) 1940 F. 0. 20 : (i. L. R. (1940) Ear. F. C. 33) ; 

“It is no longer*absolutely obligatory on the Courts 
to decree interest at tbe contractual rate up to the date 
of redemption in all circumsfcancee, if there be no ques¬ 
tion of the rate being penal, exces ; ive or substantially 
unfair within the meaning of the Usurious Loans Act, 
1918 : see Sripat Singh v. Naresh Chandra. A. I. R- 
(19) 1932 Pat. 332 at p. 334 : (140 I. C. 104) although 
in this oase when considering 0. 34, R. 2 tbe Privy 
Council oase in A.I.R. (14) 1927 P.C. 1 was overlooked. 
In Jagdish Jha v. Aman Khan , 1939 F.L.J. 7 at p. 9 : 
(A. I. R. (27) 1940 F. C. 3) interest after the institution 
of the suit was ordered by this Court to be paid at the 
rate of 6 per cent, per aonum on the principal amount 
till the date fixed for payment. In my opinion, the 
view then taken as to the power of a Court to reduce 
interest pendente lite was not contrary to law.” 

[8l Id view of the newly added provision of 
O. 34, R. ll, Civil P. C., as construed by tho 
Federal Court in the case to which reference has 
just been made it is manifest that the lower 
appellate Court has not committed any error of 
law in granting interest pendente lite at the 
rate of 6 per cent, per annum on the amount of 
claim. 

[9] For these reasons this cross-objection 
should in my opinion be dismissed. 

[10] Narayan J-I agree. 

V.R.B. Appeal and Cross-objection 

dismissed. 


* A. I. R. (37) 1950 Patna 392 [C. N. 108.) 

SPECIAL BENCH 

Shearer, Sinha and Das JJ. 

Sir Kameshwar Stngh — Plaintiff v. The 
Province of Bihar — Defendant . 

Title Suit No. 3 of 1950 and Misc. Judicial Cases 
Nos. 61, 73. 74, 75 and 60 of 1950, D/- 5-6-1950. 

(a) Bihar State Management of Estates and 
Tenures Act (XXI [21] of 1949) — Validity — 
Government of India Act (1935), S. 299 (1)—Consti¬ 
tution of India, Art. 31 (1). 

(Per Shearer J.) — The Bihar State Management of 
Estates and Tenures Act is not an Act under whioh a- 
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proprietor or tenure-holder as an individual has been 
deprived of his right in property. The Aot purports, on 
the face of it, to affect all persons belonging to a parti¬ 
cular class, Damely, proprietors of estates and tenure- 
holders. As the Act purports to affect an entire olass of 
persons it is a municipal or civil law and the Courts 
are not entitled to disregard it as something done by 
the Legislature wholly in excess of its jurisdiotion. 

[Para 3] 

Annotation: (’46-Man.) Govt, of India Act, S. 299 
N. 1. 

* (b) Constitution of India, Art. 31 (6)—Exercise 
of powers under—Restriction. 

(Per Shearer J.)— The restriction, on the exercise of 
the power under Art. 31 (6), that the President should 
refrain from certi'ying any law unless that law pro¬ 
vided for compensation is not a legal but rather a 
moral or political restriction. [Para 5] 

* (c) Constitution of India, Art. 31 (6)—“It shall 
not be called in question”—Meaning of — Institution 
of suit prior to Constitution. 

The intention of the Constituent Assembly was that 
certain rights in land should be or be liable to be 
extinguished with effect from the date of enactment 
purporting to extinguish them and it cannot be said 
that words “it shall not be called in question” being 
words of futurity the certificate of the President is of 
no avail to the defendant where a suit for a declaration 
that the Bihar State Management of Estates and 
Tenures Aot (XXL [21] of 1949) is an unconstitutional 
law is instituted prior to the enaotment of the Consti¬ 
tution. [Paras 5, 37, 83] 

iji(d) Government of India Act (1935), S. 299 (2), 
Sch VII, List II, item 9 — Acquisition — Meaning of 
—Constitution of India, Art. 31 (2). 

(Per Shearer and Sinha JJ.) —The Bihar State 
Management of Estates and Tenures Act only deprives 
the proprietor of his right to manage his property or 
rather the greater part of his property. The proprietor 
still remains the owner cf the property. This does not 
amount to acquisition of property. [Paras G, 24J 

Annotation: (’46-Man.) Govt, of India Aot, S. 299 
N. 1. 

•h (e) Bihar State Management of Estates and 
Tenures Act (XXI [21] of 1949), S. 1—Act, validity 
of Government of India Act (1935), S. 299 — Con¬ 
stitution of India, Art. 248. 

The subjeot-matter of the Act is not to be found in 
any of the items of the legislative lists in Government 
of India Act and in consequence, neither the Cential 
nor the Provincial Legislature had jurisdiction over 
that subject-matter unless and until a notification had 
been issued by the Governor-General under S. 101, 
Government of India Act. Nor has the Legislature of 
the State of Bihar jurisdiction to enact such a law now, 
as, under Art. 248 of the Constitution, residuary powers 
of legislation are vested in Parliament. [Paras 6, 27] 

* (f) Constitution of India, Art. 19 (5) —Bihar State 
Management ot Estates and Tenures Act (XXI [21] 
of 1949)— Reasonableness. 

The Bihar State Management of Estates and Tenures 
Act imposes restrictions of the most far-reaching and 
drastio kind on the power of proprietors and tenure- 
holders to deal with their property, and it cannot fairly 
be said that these restrictions are either “reasonable'' 
or “imposed in the interests of the general public.” 

[Paras 7, 40, 80] 

* (g) Constitution of India, Art 31 (6) —Certificate 
of President —Effect. 

(Per Shearer J.)—The Constitution of India merely 
debarred the Courts from entering into the question of 
compensation or the propriety of the acquisition. The 
intention was not to compel the Courts to obey implicit¬ 


ly any enactment passed by the Legislature where a 
certificate was granted by the President. [Para 8] 

(h) Government of India Act (1935), Sch. VII, 
List II, item 21 — Power to take management of 
property—Bihar State Management ol Estates and 
Tenures Act (XXI [21] of 1949). 

(Per Sinha J.)—The provisions of item 21 do not 
include the power to take over management of property 
of such persons as do not come within aDy of the dis¬ 
abilities imposed by the Court of Ward3 Act or the 
Chota Nagpur Encumbered Estates Act. The pith and 
substance of Bihar Act. XXI [21] of 1919 is to deprive 
proprietors and tenure-holders of their valuable rights to 
manage their property, irre-pec-.ive of whether they are 
‘ disqualified” pereone, rendering them incapable of 
managing their own property. The Bihar Act is there¬ 
fore beyond the powers of the Provincial Legislature as- 
contained in Govt, of India Act, 1935, as amended by 
Indian Independence Act. [Para? 24 27] 

* (i) Government of India Act (1935), S. 299 (2) — 
Public purpose—Power of Court to decide — Con¬ 
stitution ol India, Art. 31 (2). 

(Per Sinha J.) —Public polloy in relation to an enact¬ 
ment is a matter entirely for the Government and the 
legislature to decide, with which the Courts have 
no concern. But whether a particular piece of legislation 
i 3 for a public purpose is a matter which is net beyond 
scrutiny by the Court 3 , though the Government may be 
good judges of wheiher a particular legislation was for 
a public purpose. [Para 32] 

Annotation: (’46-Man.) Government cf India Act, 
S. 299 N. 1. 

* (j) Government of India Act (1935), S. 299 (2), 
Sch. VII, List II, item 9 Bihar State Management* 
of Estates and Tenures Act (XXI [21] of 1949) — 
Validity of. 

(Per Sinha and Das JJ.) — The Bihar State Manage¬ 
ment of Estates and Tenures Act does not give any 
indication that it was meant to be for a public purpose 
and cannot^be presumed to be so. Hence, even if it i3 
assumed that the Aot was an acquisition within the 
meaning of Sch. VII, List II, item 9 it would be void on 
the ground of not being for a public purpose. 

[Paras 32, 76] 

Annotation : (’46-Man.) Govt, of India Act, S. 299, 
N. 1. 

* (k) Government of India Act (1935), S. 299 (2) 
— Payment of compensation— Bihar State Manage¬ 
ment ot Estates and Tenures Act (XXI [21] cf 
1949) —Constitution oi India, Art. 31 (2). 

(Per Sinha and Das JJ.) — Assuming that Bihar 
State Management of Estates and Tenures Act has the 
effect of acquisition of property for publio purposes, 
there is no provieion in the Act for making compensa¬ 
tion to the owner of the property acquired. Hence the 
Act is ultra vires the Provincial Legislature. 

[Paras 33, 69] 

Annotation : (’46-Man.) Govt, of India Act, S. 299, 
N. 1. 

* (1) Constitution oi India, Art. 31*(2), Sch. VII, 
List I, item 33 and List II, item 36 Taking posses¬ 
sion — Meaning ot — Bihar State Management of 
Estates and Tenures Act (XXI [21J ol 1949), S. 1. 

(Per Sinha J.) —Taking po c se c sion under Art. 31 has 
reference to the power of requsition under item 
33 of List I and item 36 of List II of Sob. 7 
to the Constitution. The Bihar Slate Management of 
Estates and Tenures Act does not contemplate requisi¬ 
tioning of property and hence is ultra vires on this 
ground. (Para 34] 

(m) Bihar State Management of Estates and 
Tenures Act (XXI [21] of 1949) — Severance o5> 
provisions—Interpretation of Statutes. 
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(Per Sinha and Das JJ.) —The provisions of the Act 
are so inextricably interwoven that one set of provi¬ 
sions cannot be separated or severed from the rest. If 
the Act is invalid in oertain parts, the whole Act is 
WfLlia. [Paras 41, 86] 

* (n) Constitution oi India, Art. 31 (6)—Effect ol 
— Civil P. C. (1908), S. 9. 

(Per Sinha J.) — A Court must have jurisdiction 
throughout the proceedings until termination of those 
proceedings by the judgment of the Court. If the Court 
had jurisdiction to go into the question at the date ‘ of 
the institution of the suit, the jurisdiction will continue 
until something has happened to take away that juris¬ 
diction. Article 31 (6) lias not the effect of taking away 
the pre-existing jurisdiction of the Court to go into a 
matter. [Para 37] 

Annotation : (’44 Com.) C. P. C., 8. 9, N.3, 4. 

* (o) Constitution of India, Art. 31 (6)—Any law of 
the State —Meaning of—Bihar State Management 
of Estates and Tenures Act (XXI [21] of 1949), S. 1. 

(Per Sinha J.)— In order to attract the operation of 
Art 31 (6) there must be a valid law of the State. The 
certification by the President may cure an irregularity 
or an illegality in some details of the law in a valid 
piece of legislation but cannot cure a law which ia 
void ah inilio. The Bibar State Management of Estates 
and Tenures Act (XXI [21] of 1949) being void 
ab initio cannot be cured by the certificate under 
Art. 31 (6). [Para 3S] 

(p) Interpretation of Statutes — General and 
special provisions. 

Where the same statute makes general provisions in 
respect of a particular subject-matter, and makes 
specific provisions with respect to a special category, 
the latter must prevail over the general. [Para 39] 

Annotation : (’44 Com.) C. P. C. Pre. N. 7. 

(q) Interpretation of Statutes—Inconsistent pro¬ 
visions. 

Different provisions of the same statute, which are 
apparently inconsistent with each other, should be so 
construed as to give effect to all the provisions, so ns to 
avoid a repugnancy. [Para 39] 

Annotation : (’44-Com.) C. P. C. Pre. N. 7. 

* (r) Constitution of India, Arts. 19 (1) (f) and 31 (2) 
and (6)—Construction —Certification — Limitation. 

(Per Sinha and Das J J.) — Article 31 cannot be read 
as an exception to the fundamental rights as dtclared 
in Art. 19 (1) (f). But certainly the two Articles have 
got to be read together in order to give full effect to the 
intention of the Constituent Assembly. Terms of 
Art. 31 (6) are not wide enough to cover each and 
every contravention of the Constitution but only of 
cl. (2) of Art. 31. Hence, as the Act XXI [21] of 1949 
is inconsistent with Art 19(1) (f), it must be held to be 
invalid notwithstanding the certification by the Presi¬ 
dent. [Paras 39, SI, 84] 

(s) Interpretation of Statutes — Constitution 
statutes. 

(Per Das J.) —The Court will not formulate a rule of 
■ constitutional law broader than is required by the 
precise facts to which it i3 to be applied. [Para 57] 

•P (t) Government^of India Act (1935), S. 299 (1) — 
‘Law’— Meaning of. 

(Per Sinha and Das JJ.) —Theword “Jaw” in sub- 
s. (1) must mean “valid law”. Sub-section (1) of S. 299 
has taken the shape of general declaratory ‘Statement, 
in the negative form, which must surely mean that no 
person shall be deprived of his property by a mere 
executive, administrative or prerogative act. If the 
executive takes the property of any person, it must bo 
prepared to justify that act under the authority of a 
valid law, [Paras 39, 67] 


(u) Government of India Act (1935), S. 299 (2) — 
Acquisition — What amounts to — Bihar State 
Management of Estates and Tenures Act (XXI [211 
of 1949), S. 3— Constitution of India, Art. 31 (2). 

(Per Das J.) —Bihar State Management of Estates 
and Tenures Aot (XXI [21] of 1949) does not merely 
provide for taking of possession of land. The Aot is a 
piece of confiscatory legislation which deprives a 
proprietor or tenure-holder of several of his important 
rights in land without providing for compensation to 
him. Important rights in land are transferred by the 
Act to the State Government or the Manager named in 
the vesting order. • Therefore, the Aot is hit by 8. 299, 
and was made in contravention of the provisions of 
that section. [Para 72] 

Annotation: (’46-Man.) Govt, of India Act, S. 299, 
N. 1. 

(v) Interpretation of Statutes — Intention of 
legislation. 

(Per Das J .)—A Court of law is not called upon to 
determine the expediency or otherwise of State policy; 
nor is it concerned with motives of legislation. 

[Para 74] 

Annotation : (’44-Com.) C. P. C. Pre. N. 7. 

* (w) Government of India Act (1935), S. 299 (2) 
— Public purpose — Meaning of — Constitution of 
India, Art. 31 (2). 

(Per Das J .) —Mere State polioy or policy of the 
party in power is Dot the same thing as public purpose; 
further, though •grxma facie the legislature or the 
Government are good judges of whether a particular 
purpose is a purpose in which the general interest of 
the community ia concerned, they are not absolute 
judges particularly where the constitutional oharter or 
instrument creating the legislative power imposes a 
restriction by saying that a law relating to compulsory 
acquisition must be for a public purpose. [Para 76] 

Annotation: (’46-Man.) Govt, of India Aot, S. 299, 
N. 1. 

In No. 3 of 1950— 

P. R. Das, Khaleel Ahmad , S. P. Srivastava and 
Rajhu Nathjha —for Plaintiff. 

Advocate General , Government Pleader and Baj~ 
rang Sahai—ior Defendant. 

In No. 61 of 1950 — 

Mahdbir Prasad, Khaleel Ahmad and Balbhadra 
Prasad Singh— for Petitioner. 

The Advocate General— for Opposite Party. 

Shearer J. — This Special Bench has been 
constituted to try a suit instituted by the Maha- 
rajadhiraja of Darbhanga in the Court of the 
Subordinate Judge at Laheriasarai which has been 
removed to this Court to be tried by it in the 
exercise of its extraordinary original civil juris¬ 
diction. In thi3 suit the plaintiff has asked for 
a declaration that the Bihar State Management 
of Estates and Tenures Act, 1949, is an uncons¬ 
titutional law and for an injunction restraining 
the defendant from taking possession, through 
its officers, of his estate. The defendant in the 
suit, which was instituted prior to the enactment 
of the Constitution, is the Province of Bihar. 
Along with this suit, there have been set down 
for hearing a number of applications under 
Art. 226 of the Constitution. These applications 
are by zemindars who have instituted suits simi¬ 
lar to the suit instituted by the Maharajadhirajft 
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of Darbhanga. They too asked for injunctions 
restraining the State of Bihar or any of its officers 
from taking possession of their estates, and, on one 
ground or another, their applications for an ad.in¬ 
terim injunction, pending the disposal of the 3uits, 
; were refused. At a very early stage, we pointed 
out that, if the suit instituted by the Maharajadhi- 
rajaof Darbhanga wa3decreed, the State of Bihar 
would, presumably, refrain from taking possession 
of the estates of the petitioners, unless and until 
the decree had been reversed on appeal, and 
that, if, on the other hand, the suit was dismis¬ 
sed t the applications under Art. 226 of the Cons¬ 
titution would, necessarily, have to be dismissed 
also. The learned Government Pleader subse¬ 
quently assured us that the State would take 
the course which, we had suggested, was proper. 
In these circumstances we thought it unneces¬ 
sary to consider what oth&r protection could or 
ought to be afforded to the various petitioners, 
and intimated that their applications would be 
dismissed, but, in the circumstances, without 
costs. 

[2] It is unnecessary to set out in more than 
their broad outlines the provisions contained in 
the impugned Act. The draftsman apparently 
V took as his model, the Chota Nagpur Encum¬ 
bered Estates Act, and one somewhat curious 
result of this is that, while the Aot professes “to 
provide for the State management of estates and 
•tenures in the Province of Bihar,” the manage¬ 
ment is, in fact, to be vested in a Manager who 
is to be an offioer not below the rank of Deputy 
Collector. Although the Manager, being a public 
servant, may be amenable to the control of the 
Provincial Government, it is the Manager alone, 
and not the Provincial Government, who 

‘'stands responsible in law for fidelity in the discharge 
of the entire duties of management, disposal, realisa¬ 
tion and restoration, with regard to the estate under his 
care/vide Hukum Chand v. Ran Bahadur Singh, 51 
I. A. 208 at p. 214 : (A. I. R. (11) 1924 P. C. 156).” 

A9 from the commencement of the period of 
management, which is to be 20 yeara, the pro¬ 
prietor ig disabled from recovering rent, including 
arrears of rent, which have already accrued due, 
and from making a valid lease or a valid mort¬ 
gage, although not from selling the estate outright 
or making a gift of it. The Manager is required to 
pay him a quarterly allowance not exceeding 20 
per cent, of the gross annual income in the case of 
estates yielding an income of nob more than 
R3. 10,000 and not exceeding 5 per cent, in the 
ca8e of estates yielding an income exceeding Rs. 5 
lakhs. Although the quarterly allowance to be 
made to the proprietor is comparatively small the 
Manager is, nevertheless, required, at the end of 
the year, to make over the surplus income to 
him. Tne proprietor may, however, have some 
difficulty in ascertaining what that surplus is or 


ought to be, as he is not entitled to inspect the 
accounts until they have been audited, and is 
then entitled only to inspect them once in the 
oourse of every twelve months. He is not free 
to institute a suit for accounts or, indeed any 
other suit, and can only bring any grievance 
whioh he may have regarding the management 
or the payments made to him to the notice of 
an Advisory Committee, and, through the Ad¬ 
visory Committee, to the notice of the Provincial 
Government. The Manager i3 empowered to re- 
movo mortgagees and lessees in the possession 
of any part of the estate, and, as a necessary 
corollary, to ascertain, or rather determine the 
amounts due to them, and to frame a scheme 
for the liquidation of the proprietor’s debts. The 
main purpose of the Legislature, in enacting the 
Chota Nagpur Encumbdred Estates Act, was to 
discharge the liabilities of the disqualified pro¬ 
prietor, and so preveni; his estate passing into 
the hands of other persons whose acquisition of 
the property was likely to be resented and so 
cause trouble. From Mr. Reid’s Settlement Re. 
port on the District of Ranchi (pp. 37-38), it ap- 
pears that, in the earlier part of the 19th century, 
the raiyats in Chota Nagpur were much attach¬ 
ed to their zamindars and that in several ins¬ 
tances serious disorders had occurred when the 
estate of a zemindar was sold for arrears of re¬ 
venue and a purchaser, who was not known and 
esteemed in the locality, sought to take posses¬ 
sion of it. If, under the Chota Nagpur Encum¬ 
bered Estates Act, possession wa3 taken of 
estates, this wa3 not done in exercise of what, to 
American jurists, is known a3 the right of emi¬ 
nent domain, but rather in exercise of the police 
power of the State. It was necessary to deprive 
the owners of these estates of their right to 
manage them in order to prevent the disorders 
that might arise if they were sold up by their 
oreditor3. Mr. Lai Narayan Sinha, for the de- 
fendant, suggested that the impuged Act could 
be supported on somewhat similar grounds. The 
learned Government Pleader drew on our atten¬ 
tion to certain recent enactments and, more 
particularly, to the Bakasht Disputes Settlement 
Act. It may well be that the impugned Act is 
part of a scheme for agrarian reform, and that 
is certainly suggested by cl. (6) in sub s, (l) 
of S. 25, under which the Manager is required 
to expend a certain proportion of the income on 
the maintenance of irrigation works for the be¬ 
nefit of the tenantry. The enactment, however, 
with which the impugned Act is most closely 
connected is one which was not mentioned by 
Mr. Lalnarayn Sinha, namely the Bihar Aboli¬ 
tion of Z imindaris Act, 1948. That is made 
clear by a comparison of the provisions con¬ 
tained in 3ub-ss. (2) and (3) of s. 5 of the im- 
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pugned Aot and the provisions contained in SB. 5 
and 6, Bihar Abolition of Zamindaris Act, 
Under the former, the Manager is restrained 
from taking charge of land in the kkas posses¬ 
sion of the proprietor or of buildings or struc¬ 
tures in the possession of the proprietor and 
usei 'as golas, factories or mills for the pur- 
pose of trade, manufacture or commerce or 
used for storing grains or keeping cattle or 
implements for the purposes of agriculture’'. 
Under the latter, the proprietor is, when his 
estate is acquired, to be entitled to retain buil¬ 
dings so used on payment of a fair and equit¬ 
able ground rent and i3 to be deemed to bo a 
raiyat with a right of occupancy in land in 
his khas possession. These provisions, regard¬ 
ing which little or nothing was said in the 
course of argument, are, in my opinion, of 
considerable significance. The intention of the 
Legislature appears to bo that, in so far as 
proprietors and tenure-holders derive an in¬ 
come from land which, in the language of 
economists, is an unearned income, they are to 
be expropriated, whiie, in so far as they them¬ 
selves utilise the land as a means of production 
and derive an earned income from it, they are 
to be left in undisturbed possession. 

[3] The greater part of the lengthy and very 
able argument which has been addressed to us 
on behalf of both parties has proceeded on the 
assumption that, not merely is the impugned 
Aot part and parcel of a schema which aims at 
the extinguishment or abolition of one form of 
property, but is itself an expropriatory measure. 
Mr. P. R. Das, for the plaintiff, ha3 strongly 
contended that the word “law*' a 3 used in 
sub-s. (l) of 8. 299, Government India Act 
and in cl. (l) of Art. 91 of the Constitution mu3t 
be understood as meaning a general law, or, 
as he put it, lex terrae or the law of the land 
and as excluding any law passed for the 
express purpose of depriving an individual or 
individuals of their rights to property. The 
learned counsel referred to a passage in Black- 
stone’s Commentaries, vol. I, p. 38, in which 
it was said that 

“a particular act of the legislature to confiscate the 

goods of Titius.does not -enter into the idea 

of a municipal law” 

and to the decision of the Supreme Court of 
the United States in the Trustees of Dartmouth 
College v. Woodword, 4 U. S S. O. L. Ed. 629. 
In that case the plaintiff, in an action to reco. 
ver some documents from persons who, under 
an Aot of a State Legislature, had been cons¬ 
tituted the trustees of certain property com¬ 
plained that he and certain other persons bad 
been granted a charter by the Crown and that 
the effeot of the Act had been to transfer pro¬ 


perty, which was vested in himself and these 
other persons as trustees, to another and differ¬ 
ent body of persons who had also been consti- 
tuted trustees under it. The plaintiff succeeded 
in the action on the ground that, in passing the 
Act which deprived him and his co-trustees 
of a vested right, the State Legislature had 
exceeded it3 legislative jurisdiction and that, 
in consequence, the Courts were entitled to treat 
the Act as a nullity. The impugned Act is not, 
however, an Act under which the plaintiff, as 
an individual, has been deprived of his rights, 
in property. The Act purport?, on the face of it, 
to affect not merely the plaintiff, but all persons 
belonging to a particular class, namely, proprie¬ 
tors of estates and tenureholders. As will appear 
presently, the British Parliament, in enacting 
sub-s. (3) of 8. 299, Government of India Aot, 
contemplated the possibility of legislation affect¬ 
ing the rights of this class of individuals in 
land. It is true that the impugned Aot confers 
very wide powers on the executive and leaves 
a great deal to their discretion. That discretion 
does not, however, extend to the making of an 
order depriving a particular individual of his 
estate or tenure. The Act may be open to cri¬ 
ticism on the ground of the wide delegation of 
power made to the executive but, as it purports! 
to affect an entire class of persons, it is, in the 
ordinary sense in which the term is used, a 
municipal or civil law, and the Courts are not 
entitled to disregard it as something done by the 
Legislature wholly in excess of its jurisdiction. 

[4] Taming to sub-s. ( 2 ) of s. 299, Govern¬ 
ment of India Act, Mr. Das contended that it 
was proposed to acquire the property of his 
client and that, as the property wa3 not to be 
acquired for public purposes and as no compen- 
sation was to be paid, the proposed acquisition 
was unlawful. The learned Government Pleader 
denied that the property of the plaintiff was to 
be acquired, although he conceded that posses¬ 
sion was to be taken of it, aDd contended that 
compensation was, in fact, to be paid and that 
possession wa3 to be taken for public purposes. 
Sub-section ( 2 ) of s. 299, Government of India 
Act must be read in close conjunction with 
sub-s. (3) which immediately follows it. It 
seem3 clear that, in enacting the former sub¬ 
section, the British Parliament had in view a 
case in which the property of a particular indi¬ 
vidual or particular individuals was to be ac¬ 
quired by the State. In such a case, it was 
made a condition prerequisite to the acquisition 
that compensation, meaning thereby the value 
of the property in money to the owner, should 
be paid and that, when acquired, the property 
should be used for public purposes; that is, that 
the use to be actually made of it by the 
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State or by the local body or company for 
which it was aoquired should subserve the in- 
terests of the community and not those of an 
individual or a number of individuals. In en¬ 
acting the latter, the British Parliament would 
appear to have had in mind a case in which 
the property of every individual in a particular 
•class or classes was to be acquired or rather a 
case in which a certain spscies of property in 
land was to be extinguished or modified by legis¬ 
lative enactment. It is significant that neither 
the word “compensation” nor the words “for 
public purposes 1 ’ appear in sub-a. (3),and it may, 
I think, well be that the British Parliament was 
not unmindful of the Irish Land Act of 1923 un¬ 
der which the interest of certain land-holders in 
Ireland was compulsorily acquired, but payment 
was not made in money, but in bonds which, 
incidentally, were subsequently guaranteed by 
the British Government. That this is the proper 
construction to be put on sub-ss. ( 2 ) and (3) of 
S. 299, Government of India Act is strongly 
suggested, to my mind, by what is contained in 
para. 3G9 of the Report of the Joint Committee 
on Indian Constitutional Reform. This is as 
follows: 

"369. We think that some general provision should 
be inserted in the Constitution Act safeguarding 
private property against expropriation, in order to 
quiet doubts which have been aroused in recent year3 
by certain Indian utterances. It is obviously difficult 
to frame any general provision with this object with¬ 
out unduly restricting the powers of the Legislature in 
relation particularly to taxation; in fact, much the same 
difficulties would be presented as those which we have 
discussed above in relation to fundamental rights. We 
do not attempt to define with precision the scope of the 
provision we have in mind, the drafting of which will 
require careful consideration for the reasons we have 
indicated; but we think that It should secure that 
legislation expropriating, or authorising the expropria¬ 
tion of, the property of particular Individuals should 
be lawful only if confined to expropriation for public 
purposes and if compensation is determined, either in 
the first instance or on appeal by some independant 
authority. General legislation, on the other hand, the 
effect of which would be to transfer to public ownership 
some particular class of property, or to extinguish or 
modify the rights of individuals in It, ought, wo 
think, to require the previous sanction of the Governor 
General or Governor (as the case may be) to its introduc¬ 
tion; and in that event ho should be directed by his 
Instrument of Instructions to take into account as a 
relevant factor the nature of the provisions proposed for 
compensating those whose interests will be adversely 
affected by the legislation.” 

Reference may also be made to paragraph 372 
of the Report in which the Joint Committee 
referred to the possibility of 

"an Indian Ministry responsible to an Indian Legisla¬ 
ture wishing to alter the enactments embodying the 
permanent settlement.” 

I find myself unable to accept the contention of 
Mr. P. R. Das that sub-s. (3) of s. 299, Govern¬ 
ment of India Act dealt with nothing more than 


a matter of procedure. In the Instrument 
of Instructions to the Governor, the Governor 
was directed not to withhold his sanction 
to the introduction of such a bill as is 
referred to in the sub-section, but in every case 
to reserve it, if and when it was passed by 
the Legislature for the consideration of the 
Governor General. The Governor General 
was similarly required by his Instrument of 
Instructions to reserve for the assent of Ilis 
Majesty any lav/ altering the permanent settle- 
ment. Mr. Das contended that, by reason of 
what was contained in eub-s (2), it was implicit 
that any bill referred to in sub-s. (3), should 
contain provisions for the payment of compen¬ 
sation. I have no doubt myself that a British 
Secretary of State would have advised His 
Majesty to refuse his assent to an Act expro¬ 
priating proprietors of estates or tenure-holders 
unless the Act provided for adequate compenea- 
tion, that compensation not necessarily, however, 
taking the form of immediate cash payments. 
It is obvious that, if compensation in the form 
of hard cash had had to be paid to the vast 
number of proprietors and tenure holders, the 
repercussions on the economy of the state would 
have been very serious, whereas, if, instead of 
money being paid, bonds were issued, the reper¬ 
cussions would, almost certainly, have beea much 
less serious, and, if there was no great danger of 
the bonds depreciating to any marked extent in 
the market, the compensation given might have 
been not inadequate. To sum up, the position 
under the Constitution embodied in the Govern¬ 
ment of India Act was that a particular indivi- 
dial or individuals, whose property was sought 
to be acquired, had their remedy in the Courts. 
Individuals belonging to a class, whose rights 
in land were extinguished or modified by the 
Legislature, would, no doubt, to a certain extent 
have been entitled to have recourse to the Courts, 
but the extent to which they would have been 
so entitled would have depended solely on 
the provisions contained in the statute extinguish¬ 
ing or modifying their rights, and not on any¬ 
thing contained in the Constitution Act itself. 
Nevertheless, the Constitution Act provided 
them with a very real and valuable safeguard 
in that any legislation of this kind had to be 
reserved for the consideration and assent of His 
Majesty. In the interregnum which occurred 
between 15th August 1947, and 26th January 
1950, thi3 safeguard, of couree, did not exist. 

[ 5 ] The Constitution, which the Indian people 
gave to themselves on 26th January 1950, recog¬ 
nises the sanctity or inviolability of property. 
Article 19 (l) (f) states: 

"All citizens shall have the right to acquire, hold 
and dispose of property.” 
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Under the growing complexities of modern life, and deciding whether or not, on oertain grounds,, 
the right of an individual to acquire, hold and the law ia a law, in enacting whioh the legisla- 
dispose of property must necessarily be subject ture has exceeded its jurisdiction. Whatexaofcly 
to numerous restrictions, ranging, at one end of is the extent of the restriction or disability im- 
the scale, from an absolute incapacity in certain posed on the Courts is a matter with whioh I 
individuals to hold certain property, for example, will deal more fully later. For the present, I 
land in certain area in Chota Nagpur, and, at propose to deal with two subsidiary points raised 
the other, to a provision requiring a resident in by Mr. P. R. Das. Mr. Das contended that it 
a municipal area to obtain the previous sanction was an implied condition of the exeroise by the 
of the Municipality before making some quite President of the power conferred on him by 
trifling alteration in his premises. Again the cl. (6) of Art. 31 that the President should 


right of an individual to retain hia property ia 
always subject to the overriding condition that 
the iState may deprive him of it, permanently 
or temporarily, in the interest of the community 
as a whole. The Constituent Assembly recognised 
the existence of each of these two limitations and 
embodied the former in Art. 19 ( 5 ), and the 
latter in Art. 31. These two articles, it is clear, 
deal with matters which are quite separate and 
distinct. Clause (l) of Art. 31, in term3 reproduces 
sub-s. (l) of 9. 2*9, Government of India Act. 
Clause ( 2 ) of does not, in terms, reproduce the 
provisions contained in sub-s. ( 2 ) of S. 299, but 
such modifications, as have been made, are 
purely verbal and cl. (2) has precisely the same 
effect as had sub-s. (2) of S. 299. The words 
“for public purposes” and the word “compensa. 
sation” which occur in cl. ( 2 ), as they occurred 
in sub-s. (2) of S. 299, must be construed in the 
manner in which they have always hithereto 
been construed by the Courts in India and the 
Courts in Great Britain and in Dominions of 
the British Commonwealth. In the course of 
the argument, reference was frequently made 
to Cooley’s Constitutional Limitations. At 
page 1131, volume 11 of the 8th edition of this 
work, there occurs the following passage: 

“It is certain that there are very many cases in 
which the property of some individual ownora would 
be likely to be better employed or occupied to the 
advancement of the public interest in other hands 
than in their own; but it does not follow from this 
circumstance alone that they may rightfully be 
dispossessed." 

But for the existence of other clauses in Article 
31, it is, I think, perfectly clear that a law 
extinguishing such rights as proprietors and 
tenure-holders have in land would be a law 
which offended against clause ( 2 ) of Article 31. 
The clauses in question are clauses (4) and 
(6) of the Article. These clauses, in fact, 
proceed on the assumption that an enactment 
which extinguishes the rights of an entire class 
of individials in land is an unconstitutional law. 
What they do or attempt to do is to prevent the 
Courts from taking notice of this and pro¬ 
nouncing the law to be an unconstitutional law. 
On the production of a certificate by the Presi¬ 
dent, the Courts are to refrain from considering 


refrain from certifying any law unless that law 
provided for compensation. The compensation, 
might, Mr. Das conceded, not be compensation 
in the sense in whioh the word is used in cl. (2) r 
that is. the equivalent in money of the property 
taken, but might be compensation in the form 
of bonds. It is not really necessary to decide 
this point, and I must not be taken as deciding 
it. In my opinion, the President of the Republic, 
when invited to certify an Act, is in very much 
the same position as a British Secretary of State 
would have been, if called upon to advise His 
Majesty to assent or withhold his assent to an 
Act extinguishing or modifying the rights of 
proprietors of estates in their land. It may be 
that such considerations as the engagements, 
which were entered into in 1793, would have 
weighed with a Brithish Secretary of State and 
might not at all weigh with the President of the 
Indian Republic and that a British Secretary of 
State might have regarded as not wholly ade¬ 
quate, provisions for compensation which the 
President of the Indian Republic might regard 
as sufficient. In each oase, however, such a 
restriction as exists on the exercise of the 
power is not a legal, but rather a moril and 
political restriction. The other subsidiary point 
taken by Mr. P. R. Das is that the words "it 
shall not be called in question” are words of 
futurity and that, as the suit of the plaintiff wa3 
instituted prior to the enactment of the Consti¬ 
tution, the certificate is of no avail to the defen. 
dant. The decisions on which Mr. Das mainly 
relied in this part of his argument were Smi¬ 
thies v. National Association of Operative 
Plasterers , 1909-1 K B. 310 at p. 319 : (78 
L.J.K B. 259) and Moon v. Durden , (1848) 154 
E. R. 339 : (12 Jur 138). In the former, the 
Court of Appeal had to construe the word3 "an 
action against a trade union .... shall not be 
entertained”, and they declined to construe 
them as if they meant ‘ shall cea3a to be enter¬ 
tained”. In the latter, an aotion was brought to 
recover money won on a wagering contract 
prior to 8th Auguat 1845, on whioh date a statute 
was enacted that : 

“All contracts and agreements by way of gaming or 
wagering shall be null and void and that no suit shall 
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be brought or maintained in any Court of law or 
equity for recovering any Bum of money or valuable 
thing alleged to be won upon any wager.’* 

It was held that the aofcion was maintainable, 
the writ having issued on 12th June 1845. The 
decision in each case proceeded mainly on the 
ground that an intention to confiscate vested 
rights retrospectively oould not or ought cot to 
be imputed to Parliament. In my opinion, 
neither of these decisions is directly applicable. 
In the one case, the plaintiff was seeking to 
reoover damages in respect of a tort which was 
not, as it were, legalised by the subsequent 
enactment, and, in the other, the plaintiff was 
seeking to recover property which, in the 
opinion of the Court, the legislature had no 
intention of confiscating or extinguishing as 
from a date prior to the date on which the action 
was instituted. The intention of the Constituent 
Assembly was, however, it appears to me, that 
certain rights in land should be or be liable to 
be extinguished with effect from the date of the 
enactment purporting to extinguish them. The 
Constituent Assembly cmnofc possibly have in- 
tended that individual proprietors or tenure- 
holders, who had had the foresight or the meaa3 
to institute a suit, should be permitted to retain 
their rights, whereas the rights of others who 
had not been so fortunately situated, should be 
extinguished or expropriated. 

[6] There has been much controversy at the 
Bar as to whether or not, what is proposed to be 
done under the impugned Act, amounts to the 
acquisition of the plaintiff’s property. Mr. Das 
strongly relied on a decision of the High Court 
of Australia. The Minister of State for the Army 
v. Dalziel, 68 Com. L. R. 261, and, adopting 
the words of Rich J., contended that, once the 
management of his client’s estate had been 
taken over, nothing would be left to him but 
“the empty husk of ownership”. I find myself 
quite unable to accept this view. The plaintiff 
is to remain the owner of his estate and is alone 
to be competent to sell or make a gift of it, and 
he is to continue to derive a considerable, 
although, perhaps, a much reduced, income from 
it. The learned Government Pleader was, at 
first sight, on somewhat stronger ground when 
he contended that possession was to be taken of 
the plaintiff’s property. The words “shall be 
taken possession of” which occur in cl. ( 2 ) of 
Art. 31 and which do not occur in sub-s, ( 2 ) of 
8 299 appear, however, to have been inserted as 
the word “requisition” had been inserted in cer¬ 
tain items in the legislative lists and also, per- 
haps in consequence of the decision of Bbag. 
wati J. of the Bombay High Court in Tan 
Bug Taim v. Collector of Bombay t a I. R. (33 ) 
1946 Bom. 216 : (47 Or. L. J. 594 ). The taking of 
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possession contemplated in ol. (2) of Art. 31 is a 
taking of possession which entirely excludes the 
rightful owner. But, under the impugned Act, 
the manager is no more entitled to exclude the 
plaintiff than is a manager of an estate, to 
which the Ohota Nagpur Encumbered Estates 
Act has been applied, entitled to exclude the 
disqualified proprietor. On the contrary, under 
the impugned Act it is the proprietor of the 
estate or the tenure-holder who i3 entitled to 
exclude the Manager from part of the property. 
The impugued Act does, in my opinion, exactly 
what it purports to do; that is, it deprives the; 
plaintiff of the right to manage his property or 
rather the greater part of his property. There 
are numerous instances in which the State or 
an official or a Court of the State i.s by law em¬ 
powered to take possession of and either manage 
or arrange for the management of property. 
The earliest enactments on the subject, which I 
have been able to discover, are Regulation v [ 5 ] 
of 1799, Regulation vn [ 7 ] of 1822 and Regula¬ 
tion V [5j of 1827. More recent enactments are 
the Chota Nagpur Encumbered Estates Act, the 
Court of Wards Aot the Indian Lunacy Act 
1912, and the provisions contained in ss. 93 to 
100, Bihar Tenancy Act. In a society in which 
the right of property in lanl is regarded as 
inviolable or sacrosanct, property eo taken 
possession of is managed in the interests of the 
owner and a3 if it were, for all practical pur¬ 
poses, property hell in trust. Under the im¬ 
pugned Act, however, the property of the 
plaintiff is to be managed to some extent, and, 
perhaps, largely, in the interests of the tenantry. 
For instauce, 12 J per cent, of the gross annual 
income is to be 3penfc on irrigation works. The 
plaintiff is also to be given very little say, indeed, 
in the management of hi3 estate. A comparison 
of the relevant provisions in the impugned Act; 
with the provisions contained in 8s. 93 to 100 , 
Bibar Tenancy Act, is instructive. When, under 
the Bihar Tenaney Act, a common manager i 3 
to be appointed, the co-sharer landlords are to 
be consulted, and, indeed, if they can agree, 
their choice of a common manager is to be res. 
pected, while they are to be at liberty to inspect 
the accounts of the common manager and take 
copies of them whenever they think it necessary 
or desirable to do so. There are, I believe, more 
or less 30,000 revenue-paying estates on the tar,zi 
roll of the Collector of Muzaffarpur. We w'ere 
informed that, eo far, notifications have issued 
bringing no more than a dozen or so of 
the-e 30,090 estates under State management. 
Under s. 33 of the impugned Act, the Pro¬ 
vincial Government may, at any time, relin- 
quish the management of an estate or tenure. 
The conclusion is, to my mind, irresistible. 
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and is that the impugned Act is to be used 
as a device for making the estate of the plain- 
tiff and the estates of the other substantial 
zamindars the vile corpus of a vast and hazar¬ 
dous experiment. If it- i3 found that the estates 
can be successfully managed and made a source 
of revenue to the Provincial Government, other 
estates will gradually be taken charge of. If, on 
the other hand, the experiment proves a dismal 
failure, the estates will be restored to their 
owners, and the latter will be left to do what 
they can to rehabilitate themselves. Was the 
provincial Legislature competent to enact such 
a law? When this point was put to the learned 
Government Pleader, Mr. Lalnarayan Sinha re¬ 
lief on the word ‘land’ in item 21 in List II to the 
Government of India Act and on the decision of 
their Lordships of the Judicial Committee in 
Megh Raj v. Allah Rakhia , 74 i. A, 12: (a.I.R, 
(34) 1947 P 0. 72). It is true that, in that case, 
their Lordships pointed out that the words 
‘‘that is to say,” which follow the word 
f land’ in Item 21, were not words of restric¬ 
tion, but rather words of explanation or illu¬ 
stration giving instances which may furnish 
a clue for particular matters. It is, I think, not 
without significance that, among the matters re¬ 
ferred to in the item after the words “chat is to 
say,” are “the relation of landlord and tenant,” 
“Court of Wards” and “encumbered and at¬ 
tached estates.” The instances in which, hither¬ 
to, the State or one of its officers or Courts has 
taken possession of private property and either 
managed it directly or arranged for its manage¬ 
ment will, I think, on examination, be found to 
com 9 , quite naturally, under one or other of theee 
or other items in the legislative lists. When, 
hitherto, private property has been taken charge 
of by the State, the State has taken charge of it 
either in order to protect it for the owner or to 
prevent public disorder. In other words, it has 
acted in exercise of the police power, and not in 
exercise of the right of eminent domain. I have 
already referred to the events which led up to 
the enactment of the Chota Nagpur Encumber¬ 
ed Estates Act, and I may now refer to S. 93, 
Bihar Tenancy Act which provides for the ap¬ 
pointment of a common manager 

“when any dispute exists between co-owners of an 
estate or tenure as to the management thereof, and in 
consequence there has ensued, or 19 likely to ensue, (a) 
inconvenience to the public, or (b) injury to private 
rights.” 

The estate of the plaintiff is not, however, to be 
taken charge of either in order to protect it or 
to prevent public disorder. It is to be taken 
charge of in pursuance of a far-reaching state 
policy, and it cannot even be said that raiyats, 
as a class, are to be benefited, although, of 
course, the raiyats of the plaintiff may be. It 


seems to me impossible to say that the subject, 
matter of the enactment is “the relation of land¬ 
lord and tenant,” still less, that it is "rights in 
or over land.” When the attention of the learn¬ 
ed Government Pleader was drawn to the latter 
words in item 21, Mr. Lalnarayan Sinha said 
that the right of the plaintiff to manage his 
property, to collect rent from his raiyats 
and to make a valid mortgage or lease were 
taken away by the impugned Act. These, 
however, are not, strictly speaking, rights in 
property, but are powers incident to ownership. 

One may speak loosely of a man’s right to make 
a will, but, in the language of jurisprudence, 
this is not a right, but a power. The words 
“rights in or over land” occur in sub-s. (6) and 
the words “rights in land” occur in sub s. (3) of 
S. 299, Government of India Aot. There can, I 
think, be no doubt whatever that the draftsman 
used the words “rights in land” as connoting an 
interest or estate in land, and not a mere power 
incident to the right of ownership, and used the 
words “right over land” as connoting an ease¬ 
ment, such as a right of way or some other in¬ 
corporeal right. The learned Government Pleader 
did not himself rely either on the words “the 
relation of landlord and tenant” or on the words 
“rights in or over land,” but on the word 
‘ land” which is, of course, a word of wide im¬ 
port and on the decision of their Lordships of 
the Judicial Committee in Megh Raj v. Allah 
Rakhia, 74 I. A. 12: (A. I. R. (34) 1947 P. C. 72). 
What, however, was really decided there was 
that mortgages of agricultural land, which were 
not specifically mentioned in any of the items 
in the legislative lists, might fairly be regarded 
as coming within the expression “land” in 
Item 21. Such transactions were so numerous 
and of such importance to the community that 
their Lordships took the view that it could not 
possibly have been the intention of the British 
Parliament that neither the Provincial Legis¬ 
lature nor the Central Legislature should be 
competent to enact such a law as was chal¬ 
lenged by the plaintiff in that case, unless 
and until a notification under S. 104, Govern¬ 
ment of India Act had been issued by the 
Governor-General. When, however, the same 
process of reasoning is applied to the present ^ 
case, the conclusion to be arrived at is, in my 
opinion, diametrioally the opposite. It has to be 
remembered that the Constitution embodied in 
the Government of India Act, 1935, recognised 
the inviolability of private property including 
private property of all kinds in land. It is true 
that sub-s. (3) of S. 299 of the Act provided for 
the enactment of legislation extinguishing or 
abolishing vested rights in land, but use was 
made of a devioe which, over a period of more 
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iihan a century, had been employed with success 
to control legislative bodies in the British Colo¬ 
nies, to prevent expropriation except on terms 
which, to put it at the lowest, were just and 
equitable. Is it to be supposed that, when the 
British Parliament took steps to guard against ex- 
propriation without or with inadequate compen¬ 
sation, it impliedly assented to proprietors and 
tenure-holders being deprived of the enjoyment 
of their property and of a considerable part of 
the income derived from it over a period of two 
decades? The idea of taking over and managing 
the property of the plaintff in the way in which it 
is to be managed under the impugned Act would, 
I feel quite sure, if it had ever occurred to the 
draftsman of the Government of India Act, have 
seemed to him as bizarre as the idea of the 
State taking over a soore or bo of the best 
managed coal mine3 in Great Britain and 
managing them at the owner’s risk for a 
lengthy period in order to discover whether 
the nationalisation of the coal mining indus. 
try was likely to be a feasible and profitable 
undertaking. I have no doubt that on 15th 
August 1947, when India became temporarily a 
Dominion of the British Commonwelth of Na. 
fcion3, the impugned Act could have been put on 
the statute book. But I have also no doubt that 
the subject-matter of the impugned Act is not to be 
found in any of the items of the legislative lists an 1 
that in conbequence, neither the Central nor the 
Provincial Legislature had jurisdiction over that 
subject-matter unless and until a notification 
had been issued by the G ivernor-General under 
8. 104, Government of India Act. Nor, in my 
opinion, has the Legislature of the State of Bihar 
jurisdiction to enaot such a law now, a3, under 
Art. 248 of the Constitution, residuary powers of 
legislation are vested in Parliament. 

[7J If I had been of opinion that the impugn¬ 
ed Act was, at the time it was enacted, a valid 
law, I should, nevertheless, have been compelled 
to hold that, on the coming into force o( the 
Constitution, it became void. The Act, it is quite 
clear, imposes restrictions of the most far-reach¬ 
ing and drastic kind on the power of proprietors 
and tenure-holders to deal with thsir property, 
and it cannot, I think, fairly be said that these 
restrictions are either “reasonable” or “imposed 
'in the interests of the general publio.” Th~se 
latter words are of couree, words of very wide 
import and, unlike the words “for public pur¬ 
poses,” as they occur in cl (a) of Art. 31, have 
not yet received a well.settled judic al interpre¬ 
tation. If the object of the impugned Act had 
merely been to confer power on the executive to 
take over the management of estates and te¬ 
nures in order to prevent waete or the disap¬ 
pearance of village papers or the like during 
1959 P.51 & 52 


some comparatively short interval, which was 
expected to elapse before the estates or tenures 
could be acquired permanently by the State, 
the Act might, possibly, have been supported. 
ButJ it is impossible to support the Act, as it 
stands.Gven if one were prepared to construe the 
words “in the interests of the general public 1 ' as 
equivalent to “in pursuance of State policy,” 
and such an interpretation is not, in my opinion, 
justifiable. 

[8] The learned Government Pleader is much 
too accomplished a lawyer and much too fair an 
advocate to have contended that, whatever view 
we might take a3 to the real nature of the im¬ 
pugned Act, the certificate granted by the Presi¬ 
dent was an insuperable barrier in the way of 
the plaintiff. But atnoi g laymen, at least, it is 
commonly believed that any Act aiming, direct¬ 
ly or indirectly and immediately or eventually, 
at the expropriation of proprietors and tenure- 
holders is non-jusfciciable, meaning thereby, that 
the Courts are not entitled to consider, and, still 
less, to decide and say whether it is or not an 
unconstitutional law. Before the adoption of the 
Constitution, the legislatures in this and several 
other States had embarked on legislation which 
aimed at the extinguishment of the rights or 
most of th3 rights iu land of proprietors and 
tenure-holders. In the absence of anything in 
the Constitution corresponding to sub-s. (3) of 
8. 299, Government of India Act, cl. ( 2 ) of Art, 31 
made such legislation void, and, therefore, in 
order to prevent its being declared void on this 
ground by the Courts, the Constituent Assembly 
provided that, on the production of a certificate 
by the President, the Courts should be bound to 
decline to enertain any Euoh plea. There are 
written constitutions, such as those of France 
and Belgium, in which the Judges are not, or do 
not feel them?elve?, at liberty to disregard the 
Acts of the Legislature. The policy on which, in 
1947, the State of Bihar and other States in the 
Union had embarked was a policy similar to 
that which had been carried through in several 
European countries during the third decade of 
the present century or later, namely, a policy 
which, in the name of agrarian reform, aimed at 
confining rights in land as the principal means 
of production to those who make a productive 
use of the land and expropriated with compen¬ 
sation, the adequacy of which wa3 the subject of 
fierce controversy, all who derived from land an 
unearned income. If the intention of the Cons- 
fciuent Assembly had been to oompc-1 the Courts 
to obey any enactments passed by the Legislature 
in pursuance of that polioy, it could and might, 
be expected to. have said eo. Instead, it merely 
debarred the Court3 from entering into the ques¬ 
tion of compensation or the propriety of the ac- 
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Jquisition. I am not unmindful that the impugned prises a large number of estates and tenure* 

Act was passed before the adoption of the Cone- situate in the districts of Darbhanga, Ma2affar- 

titution, and may have been seen by the mem- pur, Monghyr, Purnea, Palamau and Bhagalpur 

bers of the Constituent Assembly, or of the in the Province of Bihar and also in some other 

circumstance that it has been certified by the province. He is also the mortgagee and lessee in* 

President. But I cannot infer from circumstan- possession of certain estates in the districts of 
ces such a3 these that the intention of the Cons- Gaya, Bhagalpur and Champaran. The total 
tituent Assembly was that the Courts should amount of annual average gross income from* 
implicitly obey an Act of this kind. This, in my the estates and tenures in his possession in the 
considered judgment, is not a measure of expro- Province of Bihar, besides his income from lands 
priation in which any question of compensation in his Bias cultivation, is said to be about 49- 
really arises, but a measure under which the lacs of rupees. The Legislature of Bihar passed 
plain tiffs rights in his property are to be sub- the Act aforesaid which received the assent of 
jected to unreasonable restrictions, and moreover, the Governor-General. In paras. 3 to 9 of the 


it is a law which the Provincial Legislature plaint, the salient provisions of the Act are sum- 

never had jurisdiction to pass. In that view of marized. In Para. 10 of the plaint, the p’aintiff 

the matter, this Court is at liberty, and, indeed, makes the submissions that, under the provisions 

is bound, to pronounce it to be an unconstitu- of the Act, the Government of Bihar are free 

tional law. For these reasons, I would decree to take over the estates and tenures of the 


the suit with costs, and would give the plaintiff 
the declaration and also the injunction for which 
he asks. As I have already said,the connected ap¬ 
plications under Art. 226 of the Constitution will 
be dismissed, but, in the circumstances, without 
costs. 

[9] Sinha J —This suit and the misc llane- 
ous judicial cases have been heard together, as 
they raise some common questions of law bear- 
ing on the interpretation of the Government of 
India Act of 1935, as amended by the India 
(Provisional Constitution) Order, 1947, and the 
Indian Constitution. The suit as well as the ap¬ 
plications for issue of writs of mandamus or other 
writs are based upon the allegation that the 
impugned Act, namely, the Bihar State Manage¬ 
ment of Estates and Tenures Act (Bihar ActXXI 
[21] of 1949), i3 ultra vires of the Bihar Legisla¬ 
ture, and, therefore, invalid and inoperative. The 
Act received the assent of the Governor-General 
on 29th September 1949, and was published in the 
Bihar Gazette on 17th October 1949. The plain- 
tiff served a notice on the Government of Bihar 
under S. 80, Civil P. C , challenging the validity 
of the Aot. On 22nd December 1949, the suit was 
instituted in the Court of the Subordinate Judge 
of Darbhanga, and was numbered as Title Suit 
No. 229 of 1949, against the Province of Bihar 
as it was oalled before the Constitution came 
into force. By an order of this Court, dated 11 th 
April 1950, the suit was removed to this Court 
for trial, and wa3 renumbered as Title Suit No. 3 
of 1950. By an order of the Chief Justice, thi3 
Special Bench was constituted to hear this suit 
along with the other cases. 

[ 10 ] The plaintiff, the Maharajadhiraj of 
Darbhanga, made the following allegations in 
bis plaint. The plaintiff is the owner of exten¬ 
sive landed properties, commonly and popularly 
known as "Raj Reyasat Darbhanga” which com- 


plaintiff under the management of the State, 
and to deprive him of his essential rights of 
ownership without payment of any compensation- 
to him; that the plaintiff has little prospect of 
getting any income from his property; that the 
plaintiff shall also be deprived, under the pro- 
visions of the Act, of his ordinary civil rights of 
getting redress in the civil Courts against any 
serious acts of mismanagement of the manager; 
that the Executive Government have been vested 
with powers to abandon, compound and compro¬ 
mise claims, pending in civil Courts; that the 
Act is expropriatory in its nature without mak¬ 
ing any provision for compensation; that, under 
the Act, the proprietor or the tenure-holder, 
though not disqualified by any reason, or under 
any specific provisions of the Act, has been de¬ 
prived of his legal rights incidental to ownership; 
that the manager appointed under the Act is 
vested with many wide powers, and, in many 
respects, the jurisdiction of the civil Courts ha3 
been ousted; that the Executive Government 
have been vested by the Act with arbitrary and 
unlimited powers to deduct cost of management 
and other expenses from the income of the 
owner of the property; that the Act does not 
mention any public purposes for which the 
management of the estates or tenures is proposed 
to be taken over; and that the Provincial Gov¬ 
ernment have no right to take over management 
of the property of a proprietor or a tenure- 
holder. It is also stated that the proprietor or 
the tenure-holder ba 3 been wrongfully deprived, 
under the provisions of the Act, of his power to 
mortgage or lease bi3 property. It i3 also stated 
that, after the Act received the assent of the 
Governor-General, a cloud has been cast upon 
the title of the plaintiff in respect of his landed 
properties comprising estates and tenures; and 
that there is an imminent danger of the plaintiff e 
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valuable rights of ownership being infringed and 
enoroaohed upon by the Government of Bihar. 
In fact, the Provincial Government have issued 
a notification under S. 3 of the Act in respect of 
a number of estates in the Provinoe including 
estates and tenures of the plaintiff, which noti¬ 
fication has been published in the extraordinary 
issue of the Bihar Gazette dated 26 th November 
1919. The plaintiff further submitted that the 
Act in question “virtually provides for acquisi¬ 
tion of property and is thu3 a fraud upon the 
Constitution Act.” The Act is, therefore, ultra 
vires and the Provincial Government are in¬ 
competent to take charge of the plaintiff’s pro¬ 
perties, and the plaintiff is entitled to continue 
in possession and control of the properties 
without any interference by, or on behalf of, the 
Government. The plaintiff’s cause of action is 
said to have arisen on 29th September 1919, when 
the Act received the assent of the Governor 
General, and on I7rh October 1919, when it was 
published in the Bihar Gizette, within the juris¬ 
diction of the Darbhanga Court. It is also 
alleged that tho notice under S. 80, Civil P. C , 
was served on the Oolleotor, Darbhanga, on 2lsfc 
October 1919. The plaintiff sought the following 
reliefs; (l) a declaratian that the Act in question 
is ultra vires of the Provincal Legislature, and 
is wholly void aod inoperative, and that the 
Government of Bihar are not entitled to take 
over charge and control of auy of the landed 
properties of the plaintiff; (2) that tho plaintiff 
is entitled to be protected from apprehended 
aotion of the Government of Bihar; and (3) an 
order of injunction restraining the defendant 
and its officers cr agents from taking any action 
under the provisions of the Act interfering with 
the possession and control of the plaintiff in 
respect of any of hia landed properties. 

[ 11 ] A written statement was hied on behalf 
of the Province of Bihar, contending that the 
plaintiff had no cause of action or right to sue 
the defendant; that the suit as framed was not 
maintainable; that the suit is barred by Ss 42 
and 56 (d), Spscific Relief Act; that the notico 
under S. 80, Civ/1 P. C., was not a notico as 
reiuired by the section; that the Province of 
Bihar not beirg a legal entity or a body corpo¬ 
rate, the suit for a permanent injunction did not 
lie; that the statements contained iu para. 1 of 
tho plaint were not admitted; and that the proper¬ 
ties had neither been specified nor described in the 
plaint, and bonce the suit could not proceed. In 
pua. 7 of the written statement, it was contend¬ 
ed tbit the provisions of tho Act summarized in 
paras. 2 to 9 of the plaint were within tho legis¬ 
lative competence of the Provincial Legislature, 
and that the defendant was entitled to act in 
accordance with those provisions. With regard to 


the allegations in para. 10 of the plaint, the 
defendant submitted that the plaintiff continued 
to be the owner; that he had not been deprived 
of his essential rights of ownership, and, con¬ 
sequently, the question of payment of compen¬ 
sation did not arise; that, under the Act, the 
plaintiff*3 right of management had been “tem¬ 
porarily suspended”; that the jurisdiction of the 
Courts has been taken away by the legislature 
in exercise of the powers conferred under List II 
Item 22 of S3h. 7, Constitution Act of 1935; that 
the Act wa3 not expropriatory, a3 no part of the 
income of the plaintiff can bo appropriated by 
the defendant under the provisions of the Act; 
that the entire net income will be paid to tho 
plaintiff; that, under the Ac*-, the proprietor’s 
right of dealing with the property had only been 
suspended during the period of management, 
and th 13 the question of deprivation of rights of 
dealing with the property of the proprietor did 
not arise; that the Executive Government have 
not been vested with arbitrary and unlimited 
powers in respect of costs of management and 
other incidental expense?; and that, finally in 
law, it is not necessary to mention public pur¬ 
pose in the Act itself. It is claimed on behalf of 
tho defendant that it has every right to execute 
the law as enacted by the legislature. With 
regard to the allegations in para 11 of the plaint, 
it i3 stated that the Act has been enacted by the 
Provincial Leg'slature in proper exercise of its 
legislative powers, and that tho defendant has 
every right to take possession of the property 
without compensation, 

“inasmuch as the act of management does not acd 
cannot amount t) acquisition witbin the meaning of 
S. 293 (fi, Constitution Act.” 

It is denie:!, with reference to the statements in 
para 12 of the plaint, that any cloud had been 
cast on the plaintiff’s title as a result of the 
enactment in question, and that there is any 
danger of the plaintiff’s valuable rights of 
ownership being infringed, or encroached upon 
by tho defendant. In para 11 of the written 
statement, it is repeated that tho Act does not 
provido for acquisition of property. In para 12, 
it i3 denied that the Act is ultra vires and in¬ 
operative to confer a right on the Government 
to take over tho management of the plaintiff’s 
estate; and that the plaintiff is entitled to remain 
in possession and control of his properties not- 
withstanding the provisions of the Act. It is 
emphasized that the impugned Act is intra vires 
of the Provincial Legislature, and that the pro- 
visions of S. 299 have not been contravened. And, 
finally, it i3 contended on behalf of tho defen¬ 
dant that the prayer for permanent injunction 
is misconceived, as the Court ha] no power to 
i°3ue an injunction against the Government 
"which is sovereign in its governmental aots.” 
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[12] On Gfch February 1950, the learned Sub¬ 
ordinate Judge framed the following issues: 

"1, Has the plaintiff any cause of aotion or right to 
Bue the defendant? 

2. Is the suit as framed maintainable? 

3. Is the suit barred by S3. 42 and 56 (d) Speoifio 
Relief Aot? 

4. Is the Bihar State Management of Estates and 
Tenures Act unconstitutional and ultra vires ? If any 
provisions of the Act be unconstitutional, whether 
the same is severable? 

5. Whether the provisions of the Aot amount to 
acquisition or infringement of the right of ownership 
of the plaintiff? 

G. Is the plaintiff entitle! to the relief sought for? 

7. To what relief, if any, is the plaintiff entitled? 

[13] Daring the pendency of the case before us 
an application for amendment of the plaint 
was made on the ground that during the pen¬ 
dency of the suit, the Constitution was adopted 
by the Constitutent Assembly, and came into 
force on 26th January 1950. Article 19 (l) (f) 
read with Art. 13 (l) of the Constitution— 
it was contended on behalf of the plaintiff— 
showed that the impugned Act was void. The 
defendant also made an application for filing 
an additional written statement as a consequ¬ 
ence of the Constitution coming into force. The 
following paragraph was sought to be added to 
the written statement: 

“ Having regard to the fact that the the Presi¬ 
dent of India by public notification dated the 
lLth March 1950, his certified that impugned Act 
shall not be oalled in question in any Court on the 
ground that it contravenes the provisions of cl. 
(2) of Art. 31 or has contravened the provisions of 
sub-i. (2) of S. 299, Government of India Aot, 1935, 
the suit is fit to be dismissed.” 

[14] These amendments in the pleadings of 
the parties, being of a formal nature, were, by 
their consent, allowed. 

[15] The other applications were made by a 
number of proprietors or tenure-holders in the 
Province for “a writ in the nature of manda¬ 
mus” or “a writ in the nature of quo warran¬ 
to” and “for information in the nature of quo 
warranto” or “a writ in the nature of error” 
and a rule calling upon the opposite party to 
show cause why they should not be restrained 
permanenly from intermeddling with the peti¬ 
tioners’ property. These applications were 
founded on the allegations that the petitioners 
were either proprietors of estates or were tenure- 
holders within the meaning of the impugned 
Act, which was in contravention of the provi¬ 
sions of the Government of India Act, 1935; 
that the provisions of the Aot, which were sum¬ 
marized, were unconstitutional; and that the 
Provincial Government had published a notifi¬ 
cation in the official Gazette, taking over their 
property for a period of twenty years. They 


also submitted that the certification of the said 
Act by the President of the Indian Republic 
was void, ani had not the effect of ouring the 
illegality of the enactment. 

[ 16 ] During the hearing of the case, we in¬ 
formed the parties that we need not go elabo- ^ 
rately into the question of the powers of this r " 
Court to grant any of the writs prayed for in 
petitions before us, or the limitations on those 
powers, because, in our opinion, these oases 
also depended upon the result of the decision 
of the main question in controversy, namely, 
whether or not the impugned Act was 
intra vires of the Provincial Legislature. If 
the Court took the view that the Act was intra 
vires of the Provincial Legislature, •ertainly 
the petitiooers would not be entitled to any 
relief. If, on the other hand, we took the view 
that the Act was ultra vires of the Provincial 
Legislature, the Provincial Government, in 
accordance with the established practice, would 
not try to enforce the provisions of the statute 
whioh had been deolared void by this Court, 
and that they would stay their hands until 
the matter was determined by the Supreme 
Court, in the event of an appeal from our 
decision. The learned Government Pleader, who _ J 
argued the case on behalf of the S ate of Bihar and r * 
the learned Advocate General, who represented ] 
the State in soma of the other miscellaneous j 
judicial cases, also intimated to us that the I 
State Government would, in the usual course, I 
abide by the decision of this Court until and j 
unless reviewed by the appellate Ciurt. Hence, I 
we did not hear arguments on the powers j 

of this Court to issue any of the writs prayed £ 

for in the several applications whioh have 
been heard along with the suit. In either view, 
those applications would be dismissed, and 
costs would have to be adjusted according to 
the decision on the main issue before us. 

[17] Before embarking upon a discussion of 
the point bearing upon the validity of the Act, 
it is convenient at this stage to indicate, in 
brief outline, the nature, scope and purpose of 
the impugned Aot which, as its title indioates, 
is “to provide for the State management of 
estates and tenures in the Province of Bihar. 

Tne preamble to the Act simply states that “it ^ 
is expedient to provide for the State manage- * 

ment.” Section 3 empowers the Provincial 

Government, by a notification, to declare that 
the estates or tenures of a proprietor or a 
tenure-holder, specified in the notification, shall 
be placed under the management of the Pro¬ 
vincial Government. On such a notification 
being issued, the estate or tenure is to be deem¬ 
ed to have been placed under the manage¬ 
ment of the Provincial Government with effeot 
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from the date of the commencement of 
management’ * whioh has been defined in the de¬ 
fining 8. 2 as 

“the date Immediately following the date of the 
expirations ot the period of one month from the date 


of the publication of euch notification in the official 
Gazettee.” 

By way of illustration, the following notifica¬ 
tion issued in respect of the plaintiff's estate 
may be quoted: 


“THE BIHAR GAZETTE (Extraordinary) 25th November 1949. 


NOTIFICATION. 

The 18th November, 1949. 

No. 2299_L. R / Aot-60-49-L. R. In exercise of the powers conferred by sub-seotion (1) of S. 3 of the 

Bihar State Management of Estate3 and Tenures Act 1949 (Bihar Aot XXL [21] of 1949), the Governor of 
Bihar ia pleased to declare that the estates described in First Soheiule and the tenures described in the Second 
Schedule hereto annexed belonging to proprietor tenure holder named in the respective schedule shall be placed 
under the management of the Provinoial Government for a period of 20 years and the management of such 
estates and tenures shall vest in Mr. A. J. Khan, Additional Collector, Darbhmga. 


FIRST SCHEOULE. 


Name of the 
proprietor. 

Name ot the 
Districta. 

■ 

Name of the 
estate, if any. 1 

Tauzi No. of the ( 
estate. 1 

Share of tne Proprietor iu the 

tauzi. 

Maharajadbiraj Sir 
Kameshwar 8iLgh 
Bahadur 

| Darbhanga. 

Darbhanga Raj. 

6424 

A. G. C. K D. R. P. K. 

16 0000000 


The other definitions of S. 2 are more or less, on 
the same lines aa the definition of those terms 
in the Tenanoy Acts. The consequences of plac¬ 
ing an estate or a tenure under the management 
of the Provincial Government are laid down in 
S. 4. It i9 better to quote the necessary portions 
of the section as follows : 

“(a) the proprietor or tenure-holder shall cease to 
have any power of management of his estates or tenure; 

(b) subject to the provisions Ss 7, 8, 9, 10, 11 and 
12 the Manager shall take charge of such estates or 
tenures together with euch buildings, papers and 
•ther properties appertaining to the estates cr tenures, 
as in the opinion of the Manager are essential for the 
proper management of the estates or tenures . . . . ; 

(o) the proprietor or tenure-holder shall be in¬ 
competent to mortgage or lease the estates or tenures 
or any portion thereof or to grant valid receipts for 
the rents and profits arising or accruing therefrom 
including arrears of rents and profits . . . . ; 

(d) all rents and profits arising or acoruing from 
the estates or tenures including arrears of 'rents and 
profits which were payablo to the proprietor or tenure- 
holder in respeot of Buch estates or tenures on the 
date of the commencement of management shall be 
payable to the Manager . . . . ; 

Expl&nation : — For the purposes of clauses (c) and 
(d), the expression ‘arrears of rents’ shall include 
arrears in respect of which suits were pending on the 
date of the commencement of management or in 
respeot of which decrees whether having the effect of 
a rent decree or money decree were obta ned before 
the date of the commencement of management and 
have not been satisfied and are not barred by limi¬ 
tation, and shall also include the costs allowed by 
such decrees and co3ts, if aDy, incurred in the execu¬ 
tion of such decrees. 

(e) all suits and proceedings which may be pend¬ 
ing at the d*te of the commencement of management 
in any Court in reepect of any debts or liabilities of 
the proprietor or tenure holder the payment of which 
is secured by the mortgage of, or iB a charge on, the 
estates or tenures or any portion thereof shall be 
barred ; and all processes and executions for attachment 
and sale of suoh estates or tenures .... shall become 
null and void ; 


By Order of the Governor of Bihar. 

S. P. Sinha, 

Secretary of Governor. 

(f) the estates or tenures shall not be liable for 
attachment or sale under processes of any Court ex¬ 
cept for or in respect of debts due, or liabilities in¬ 
curred to the Crown.” 

Ssotions 8 to 11 deal with subsisting leases of 
mines or minerals and the appointment of a 
Mines Tribunal Section 12 provides for com¬ 
pensation for premature termination of any lease 
of mines or minerals, and provides for the maohi. 
nery for determining it. Section 13 empowers the 
Manager to remove mortgagee, lessees or other 
persons in possession of any estate or tenure, 
management of which is vested in him, from 
possession of the property, and enjoins any 
suoh person in possession to give up possession 
of the estate or tenure to the Manager together 
with all documents, paper3 and registers that 
may be in his possession. Under S. 14, any such 
person as is dispossessed under the provisions 
of 8. 13 and every creditor holding a mortgage 
or charge on any estate or tenure placed under 
the management of the Provincial Government 
is required to notify his claim in writing to the 
Manager. In default of notification by the 
creditor or mortgagee of his claim to the 
Manager within the prescribed time, the claim 
shall be barred. Under 8. 16, the Manager is 
constituted the authority to determine the princi¬ 
pal amount of such claims and interest, if any, 
due, and the Manager has been vested with wide 
powers to scale down the principal or the 
interest or both. An appeal is provided by 8. 27 
from an order passed by the Manager, and the 
order of the Manager or of the appellate Court, 
in the 6vent of an appeal, has been declared to 
be final, and such orders are not to be question¬ 
ed in any Court. Seotion 18 provides for the 
preparation of a scheme for liquidation of debts 
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and liabilities of a proprietor or a tenure-holder 
after they have been determined by the Mana- 
ger or by the appellate authority, as aforesaid. 
Tb9 claim has to ba sanctioned, and such 
claim may be revised and, subsequently, modi¬ 
fied, if so thought necessary, by the Provincial 
Government. Section 24 renders all arrears of 
rent payable to the Manager recoverable as a 
public demand. Section 26 lays down the priorities 
in the manner of disbursement of moneys collect¬ 
ed by the Manager, in the following order: (l) 
payment of Government revenue and cesses 
and other public demands or rents payable to 
the superior landlord and all dues of the-Crown; 
(2) payment of all chaukidari taxes, municipal 
taxes and any other public demand; ( 3 ) pay¬ 
ment of co3fcsof management and supervision; ( 4 ) 
payment of allowance to the proprietor or tenure- 
holder at the end of each quarter of the year at 
rates not exceeding 20 per cent, of the moneys 
received by the manager; ( 5 ) maintenance of 
buildings in proper state of repairs; (6) payment 
of oosts of irrigation works for the benefit of the 
tenantry; ( 7 ) liquidation of debts and liabilities 
of the proprietor or tenure-holder; (8) payment 
of any incidental and unforseen charges con¬ 
nected with the management including the cost 
of litigation and the amount of compensation 
referred to in S. 12; and (9) the liquidation of 
any debt3 or liabilities of the proprietor or 
tenure-holder other than those mentioned in 
item ( 7 ). After meeting all these liabilities, if 
any surplus remains, it shall be paid to the pro¬ 
prietor or tenure-holder at the end of each 
financial year, subject, of course, to such deduc¬ 
tions as may be prescribed. Section 26 empowers 
the manager to raise loans on the security of the 
estate under his management in the interest of 
the proprietor or the tenure-holder and subject 
to his previous concurrence. Section 29 entitles 
a proprietor or a tenure-holder to inspect the 
audited accounts at the end of every year, that 
i3 to say, if the accounts hive net been audited 
within the year, he has no rights of inspection 
of accounts during that year. Sections 30 and 
31 bar the jurisdiction of the civil Courts to 
entertain any suits or proceedings in certain 
cases. The other provisions of the impugned Act 
are merely incidental to the general scheme of 
the Act already indicated. 

[18] It will thus be seen that there is no 
provision in the impugned Aot for transference 
of title, either permanently or fora Bhort period, 
from a proprietor or a tenure-holder, whose 
property is dealt with by the Aot, to the Pro¬ 
vince or State of Bihar. What is done under the 
provisions of s. 3 of the Act, i3 to place the pro¬ 
perty under the management of the Provincial 
Government, so long as the notification remains 


in force. The Provincial Government does not 
take any benefit out of the property thus placed 
in its management; nor does it have the usa and 
occupation of the property for any deolared 
public purpose. It was admitted on behalf of 
of the Government that the provisions of the 
impugned Act were not meant, either directly or 
indirectly, to augment revenues of the Govern¬ 
ment. After the notification under S. 8 of the 
Act, the proprietor or tenure-holder ceasas to 
have any power of management in re3psofc of 
his property which vests in the manager. The 
proprietor or the tenure-holder, as the case may 
be, even after the vesting of the management in 
the Provincial Government through the mana¬ 
ger, continues to have the power to sell or to 
make a gift or to exchange or to enter into 
any other kind of transaction involving an out 
and out transfer of the property. He is only 
debarred for the time being during the period of 
management from mortgaging or leasing hi3 
property or any portion thereof. As a result of 
the vesting of the management in the manager, 
a proprietor’s or tenure-holder’s right of manage¬ 
ment in all lands in his khas possession, whether 
homestead or containiog buildings, or cultucable 
areas or mines, is not affected. The manager 
has also been vested with the right to remove 
mortgagees and Ie3see3 from possession of the 
property, management of which ha3 been vested 
in the manager as a result of the notification 
under the Aot. All suits and proceedings against 
property thus vested in the manager by way of 
enforcing a mortgage or a charge on the property 
shall be barred, but not proceedings against the 
person of the holder of the estate or tenure. 
Henoe, the personal liability of a proprietor or 
tenure holder continues. He may thu3 be sent 
to civil prison for non-payment of his debt, 
though, as a result of the operation of the Act, 
he may have been deprived of the means to pay 
his debts. The impugned Act, in terms, speak3 
of compensation only in S. 12 when any lease of 
mines or minerals is terminated by the manager. 
The Act does not make any reference to com¬ 
pensation in cases other than those oovered by 
S. 12, whioh mikes provision for compensation 
and for determining the amount of compensa¬ 
tion. Owners of property like proprietors or 
tenure-holders or mortgagees and lessee3 removed 
from possession under the provisions of the Aot, 
in term3, are not to get any compensation but 
have to wait for their turn in accordance with 
the priority of payment laid down in 8. 26, a3 
aforesaid. If, due to mismanagement or other 
rea 30 D 3 , the manager 13 able to make collections 
which are ju 3 t sufficient to meet the charges 
enumerated in the first three clauses of sub- 
s. (l) of 8 25. neither the owner of the property 
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nor the encumbrancers will get anything so 
)iong as collections do not improve. Saits and 
proceedings on behalf of or against the person 
whose property has been taken charge of by the 
manager may be instituted or continued in the 
name of the manager as representing the pro- 
prietor cr the tenure-holder concerned, and not 
as representing the State. Under S. 33, the 
Government his been empowered to relinquish 
management of property taken uuder its manage¬ 
ment at any time, even before the lapse of the 
period notified in the notification under S. 3, 
referred to above. Henoe, the idea behind the 
provisions of the Aot appears to be, as contended 
on behalf of the plaintiff by Mr. P. R. Das, to 
make an experiment with some of the best- 
managed estates in the Province, and to collect 
experience and data with a vie w to the ultimate 
acquisition of the property by the Government 
as contemplated in the Act which wa3 popularly 
known as the abolition of Zamindari Act. 

[i 9 ] It will also appear that the Act is based 
upon, and is analogous to, the provisions of the 
Chota Nagpur Encumbered Estates Act (Gover- 
■ nor-General’s Act, VI [G] oi’l876). This Act was 
pissed with a view to safeguarding the interest 
of a bolder of immovable property in Chota 
Nagpur who may be suffering under a disability, 
being a minor, or of unsound mind, or an iliot, 
or of a person who is on the verge of bank, 
ruptcy, whose property is under attachment 
or a proclamation of sale. This Act, apparently, 
was intended to apply to a special class of 
people who were, or had proved themselves to 
bo, incapable of properly managing their aff¬ 
airs, and on whose behalf the Government 
intervened to manage the property through a 
Manager. But the impugned Act goes much 
further than the Chota Nagpur Encumbered 
Estates Act in so far a3 it does not make any 
such distinction. For ought we know, the plain¬ 
tiff’s estate in the present case may be one of 
the best managed estates, and certainly i3 not 
in any danger of being sold in execution of any 
decree, or of being mismanaged as a result of 
‘wasteful extravagance likely to dissipate his 
property*’. It wa9 suggested at the Bar on be. 
half of the plaintiff that his estate is much 
better managed than it can possibly be by a 
Djputy Magistrate or any other functionary 
discharging the duties of manager under the 
Act. The impugned Act doe3 not make any 
pretence to a better management of the pro¬ 
perty than it is under -the care and manage¬ 
ment of the proprietor or tenure-holder directly. 
It contemplates a maximum allowance of 
twenty per cent, of gros3 collections to the 
proprietor or tenure-holder, in the first instance. 
'The Act doe3 not, in terms, contemplate that 


the estate or tenure taken over by the Govern- 
ment would be managed more efficiently by 
the manager under the Aot. Certainly, it is 
very difficult to believe that a stranger to the 
property will be able to manage it better than 
a normal person who is the owner of the same. 
Hence, the suggestion made on behalf of the 
plaintiff in the suit that the impugned Act is 
not for the benefit of the State, or of the gene¬ 
ral public, or of the owner of the property, 
is not wholly unfounded. The Encumbered 
Estates Act grants complete immunity not only 
of the property but also of the person of the 
holder of the property from all processes, exe¬ 
cutions and attachments for, or in respect of, 
his debts and liabilities. As already pointed 
out, the impugned Act doe3 not grant that im¬ 
munity. apparently because, unlike the Encum¬ 
bered Estates Act, it does not debar the owner 
of the property from making an out and out 
transfer of the property. Unlike the impugned 
Act, the Encumbered Estates Act completely dis¬ 
ables a holder of the property for the time being 
from alienating or en3umbering hi3 property in 
any way, or from entering into any contract, 
which m ay involve him in pecuniary liability. It 
would thu3 appear that the provisions of the 
impugned Ac*, unlike those of the Chota Nag¬ 
pur Encumbered Estates Act, are not intended 
for the benefit of the indiviiual owners or hol¬ 
ders of property. 

[20] Having thus reviewed the 3chem9, pur¬ 
pose and provisions of the impugned Act, the 
most important question arising for decision 
in fchi3 case is whether the Act is within the 
legislative competence of the Provincial Legis¬ 
lature. Tue Act was enaoted, and came into 
force whan the Government of India Act, 1935, 
a 3 amended by the India (Provisional Consti¬ 
tution) Order, 1947, wa3 still in force. The power 
must, therefore, be found in S. 100 read with 
Lists II and ill in Sch. VII of that Act. Pointed 
reference wa3 made to Item 21 in List IT, (Provin¬ 
cial Legislative List) of Sch. VII. Item 21 is 
in these terms: 

“Land, that is to say, rights in or over land, land 
tenures, including the relation of landlord and tenant, 
and the collection of rents; transfer, alienation and 
devolution of agricultural land; land improvement 
anl agricultural loans; colonization; Courts of Wards; 
enoumbered and attached estates; treasure trove.” 

It was also argued that this item 21 may have to 
be read along with item 9 of the same List which 
relates to “compulsory acquisition of land”. In 
the pleadings of the parties the position taken 
by the plaintiff was that the impugned Act had 
the effeot of acquisition of land without making 
any provision for compensation and without 
the acquisition being intended for a pub¬ 
lic purpose. On the other hand, the case on 
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behalf of the Government as disclosed in the 
written statement is that it wa 9 not an acquisi¬ 
tion, and that, therefore, the question of com¬ 
pensation was wholly irrelevant. According to 
the written statement, the impugned Act had 
only the effeofc of ‘temporarily suspending” the 
plaintiff s right of management and hi 9 right of 
dealing with the property. 

[21] In this connection, the question naturally 
was mooted at great length whether the im¬ 
pugned Act could come within the purview of 
item 9 relating to “compulsory acquisition of 
land”. This item must be read in the light 
of the provisions of the Land Acquisition Act 
(Governor General’s Act I Cl] of 1334) which was 
in force at the time the Government of India 
Act, 1935, was enacted by the British Parlia¬ 
ment. This Act deals with permanent acquisi¬ 
tion of land as also with temporary occupation 
of waste and arable land. The Lind Acquisition 
Act laid down 

“the law for the acquisition of land needed for pub- 
lio purposes and for Companies and for determining 
the amount of compensation to be made on account 
of such acquisition.” 

Throughout the Act, the insistence on acquisi¬ 
tion, either permanent or temporary, for a“pub- 
lic purpose” is emphasised. Section 4, Land 
Acquisition Act, lays down the rule as regards 
notification in the Official Gazette of the fact 
that the Provincial Government was satisfied 
that a particular piece of land wa3 needed, or 
was likely to be needed, for any public purpose. 
Section 6 lays down the necessity for a declara¬ 
tion to the effect that the Provincial Govern¬ 
ment wa3 satisfied that any particular land was 
needed for a public purpose, or for a Company, 
subject to the proviso that the declaration shall 
not be made unless compensation out of the funds 
of the Company, or out of the public revenues, 
has been ensured. But such a declaration that 
the land is needed for a public purpose, or for 
a Company, as the case may be, shall be trea¬ 
ted as conclusive evidence of such a purpose 
(s 6 (3)). Section 35, Land Acquisition Act, lays 
down that, after the Provincial Government 
has been satisfied “that the temporary occupa¬ 
tion and U39 of any waste or arable land are 
needed'for any public purpose, or for a Com¬ 
pany" the Government may 

“direot the Collector to procure the occupation and 
use of the game for such term as it shall think fit, 
not exceeding three years from the commencement 
of suoh occupation.” 

Section 40 (l) (b) of the Act again insists on 
the Provincial Government being satisfied that 
the acquisition for the Oomoany is “likely to 
prove useful to the publio.” The rest of the Act 
lays down the machinery and the procedure for 
determining the compensation to be made on 


acoount of the acquisition, whether permanent or 
temporary. Hence, it is permissible to infer that 
Parliament, when it laid down item 9 of List n 
dealing with compulsory acquisition of land,. * 
meant it in the same sense in which the Land 
Acquisition Act aforesaid had use] the expression 1 
“acquisition”. That it is permissible to do so is 
clear from the following observations of Lord 
Dunedin in the case of Attorney-General v. De 
Keysets Royal Hotel , 1920 A. 0 . 608 at p. 628 ; 
(89 l. J..oh. 417): 

‘ Now, just a3 the statutes must be interpreted in view 
of what the rights and praotioes antecedent to them 
had been, so we mu3t look at the D3fenoe of Realm Act 
iu view of the law as it stood previous to its passing/^ 

It is absolutely necessary, with reference to tho 
provisions of the Land Acquisition Act, that 
acquisition of property, either temporary or 
permanent, must ba for a publio purpose, and 
must provide for compensation to the person 
deprived of his property, either temporarily or 
permanently. The plaintiff would characterize 
the impugned Act as an instance of an attempt 
by Government to aoquire the plaintiff's property, 
or a certain right in property, without its being: 
meant for a public purpose, and without making; 
any provision for compensation to the party 
whose property has been so dealt with by the 
statute. Mr. Daa, on behalf of the plaintiff, made 
repeated references to the provisions of 8. 299; 
Government of India Act, which is in these 
terms: 

"(1) No person shall be deprived of hia property in 
British India save by authority of law. 

“(2) Neither the Federal nor a Provincial Legislature 
shall have power to mak9any lawauthorisingtheoompul* 
sory acquisition for public purposes of any land, or any 
commercial or industrial undertaking, or any interest in, 
or in any company owning, any commercial or industrial 
undertaking, unless the law provides for the payment 
of compensation for tbe property acquired and either fixes 
the amount of the compensation, or specifies the princi¬ 
ples on whioh, and the manner in which, it is to be 
determined 

“(3) No Bill or amendment making provision for the 
transference to publio ownership of any land or for the 
extinguishment or modification of rights therein, in¬ 
cluding rights or privileges in respect of land revenue, 
shall be introduced or moved in either Chamber of the 
Federal Legislature without previous sanction of the 
Governor General in his discretion, or in a Chamber of 
a Provincial Legislature without the previous sanction 
of the Governor in his disoretion. 

“(4) Nothing in this section shall affect the provi¬ 
sions of any law in force at the date of the passing of 
this Act. 

"(5) In this section ‘land’ Includes immovable pro 
perty of every kind and any rights in or over such 
property, and ‘undertaking’ includes part of an under¬ 
taking.” 

[22] Mr. P. R. Das’s contention is that the- 
plaintiff has been deprived of a very valuable 
right in property, namely, the right of managing 
the property as well as he can, and of dealing 
with his property, without the authority of I&ft? 
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which, according to hie contention, to be presently 
dealt with, means “the law3 of the land”. In 
this connection, he made reference to the follow¬ 
ing passage in Blackstone’s Commentaries on 
the Laws of England by Dr. Herbert Broom, 
vol. l. pp. 163-64: 

“The third absolute right, inherent in every English¬ 
man, is that of property, whioh consists in the free use, 
enjoyment and disposal of all his aoqu'sition3. without 
any oontrol or diminution, eave only by the laws of the 

land.The Laws of England are, therefore, in point 

• ! honour and justice, extremely watelPul in ascertain¬ 
ing and protect ng this right. Upon this principle the 
great charter has declared that no freeman shall be 
disseized, or divosted, of his freehold or of his liberties, 
or free customs, but by the judgment of bis peers, or by 
the law of the land. And by a variety of ancient 
statutes it is enacted, that no man's lands or goods 
shall be seized into the king’s hands, against the great 
charter, and the law of the land.” 

Hi9 argument further was that the Land Acquisi¬ 
tion Act of 1891 and the other statutes relating 
to the subjeot of acquisition, which it replaced, 
were all in consonance with the laws of England, 
and ep30ifically provided that such acquisition 
must be for a public purpose, or a purpose an¬ 
alogous to that, and only upon compensation 
being made to the party deprived of his pro¬ 
perty, either temporarily or permanently. Mr. 
Das’s contention further i3 that "law’* within 
the meaning of sub-s. (1) of S. 2*9, quoted above, 
can never mean law of a confiscatory nature like 
the impugned Act applicable to a limited class 
of persona, but law applicable generally to all 
citizens of the State, so that the impugned Act, 
whioh discriminated against a particular class of 
persona, and intended to deprive them of their 
valuable rights in property, is not what is intend¬ 
ed by aub-8. (l). In this connection, Mr. P. R. 
Das drew our pointed attention to the following 
observations in Cooley’s Constitutional Limita¬ 
tions, Eighth Edition Vol. If, p. 737: 

“The words ‘by the law of the land’, as used in the 
Constitution, do not mean a statute passed for the 
purpose of working the wrong. That construction would 
render the restriction absolutely nugatory, and turn 
this part of the Constitution into mere nonsense." 

In this connection, Mr. Das also referred to the 
olasaioal words in the submission of Mr. Webster 
in the Dartmouth College case , 4 U. S. 8. C. R l. 

Ed. 6?9 : 

“By the law of the land is mo3t clearly intended the 
general law ; a law which hears before it condemns; 
whioh proceeds upon inquiry, and renders judgment 
only after trial. The meaniDg is that every citizen shall 
hold his life, liberty, property, and immunities, under 
the protection of the general rules whioh govern socie¬ 
ty. Everything which may pass under the form of an 
enaotment is not, therefore, to be considered the law of 
the land." 

[23] Sub-section (l) of s. 299, Government of 
India Act, 1935, though expressed in a negative 
form, is a positive guarantee of a citizen’s right 
to property, and, to that extent, is a restraint on 


the power of the State or Government. The 
positive aspect of the matter is: how far 8. 100 
of the Act read with the Lists in Soh. VII con¬ 
fers a right on the legislature to enact a legisla¬ 
tion like the impugned Act. If tho impugned 
Aot comes within the purview of Item 9 of List n. 
of Sch Vii, it is certainly within the legiala- 
tive competence of the Provincial Legislature. 
Though Mr. P. R. Das, for the plaintiff, would 
bring it within the terms of Item 9 of List II, ho 
would, at the same tim?, argue that, as it was 
not justified by the terms of either sub-s. (l) or 
sub-s ( 2 ) of 8 299, the Provincial Legislator© 
had aoied beyond their competence. On th© 
other hand, the learned Government Pleader, 
appearing on behalf of the Government, would 
bring it within the purview of Item 22, quoted 
above, standing by itself, or, if necessary, read 
along with item 9 of the same List as also 
Items 4, 8, 9 and 10 of List III, Part 1 . Th© 
Government Pleader further contended that th© 
opening word “land” in Item 21 must be takers 
in its widest significance. He relied particularly 
on the following observations of Lord Wright 
in the case of Megh Raj v. Allah Bakhta, 7£ 

I. A. 12 at p. 20 : (A. I R. (34) 1947 P. C. 72) : 

“.Item 21 i3 part of a constitution and would on 

ordinary principles, receive the widest construction, 
unless for some reason it is cut down either by tha 
terms of Item 2L itself or by other parts of the c insti¬ 
tution, which has to be read as a whole. As to Item 21, 
‘land,’ tho governing word, is followed by the rest off 
the item, which goes on to say, ‘that is to say.’ Theeo 
words introduce the most general concept ‘rights in or 
over laud.’ ‘Rights of land’ must include general rights 
like full ownership or leasehold or all such rights. 
‘Rights over land’ wrnld include easements or othez 
collateral rights, whatever form they might take. Then 
follow words which are not words of limitation but off 
explanation or illustration, giving instances whioh may 
furnish a clue for particular matters." 

The learned Government Pleader also relied 
upon the decision of their Lordships of the Judi¬ 
cial Committee in the oase of Jagannath Buksh 
Singh v. United Provinces, 73 I. A. 123: (a.i.b. 
(33) 1946 P. 0. 127), in which the United Pro¬ 
vinces Tenancy Act of 1939 was sought to be de¬ 
clared null and void on the ground that tho 
Provincial Legislature had exceeded its legisla¬ 
tive competence. In that case, their Lordahip3 
aocepted the preamble as clearly stating the gene¬ 
ral scope of the Act, namely, 

“to consolidate and amend the law relating to agricul¬ 
tural tenancies and other matters connected ther&- 
with" 

Their Lordships held that the Provincial Legis¬ 
lature had the necessary power to enact the im¬ 
pugned Act by virtue of Item 21. set out above. 
The following observations of their Lordahipa 
in the course of their judgment indicate the real 

position vis a vis the impugned statute in that case: 

“The appellant relies on certain express provisions- 
of the Government of India Act. Thus he relies osn* 
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S. 299 of the Act, which provides that no person shall 
be deprived of his property in British India save by au¬ 
thority of law, and that neither the Federal nor a Pro¬ 
vincial Legislature shall have power to make any law 
authorizing the compulsory acquisition of land for pub¬ 
lic purposes save on the basiB cf providing for the pay- 
Client of compensation. But in the present case there 
:s no question of confiscatory legislation. To regulate 
She L*elationB of landlord and tenant and thereby dimi¬ 
nish rights, hitherto exercised by the landlord in con¬ 
nexion with hiB land, is different from compulsory 
acquisition cf the land.’' 

[24] As already pointed out, the impugned 
(Act is a mixture of restraints on the power of 
■alienation of land by a proprietor or a tenure- 
polder, a EUBpension of his rights of manage- 
'ment, without acquisition of any rights by the 
government to be exercised for the benefit of 
- the public or for the benefit of any particular 
[section of the public. I will presently show that 
itiie pith and substance of the Act in question is 
jiQGt acquisition of any rights in property by the 
^Government;. Henc^, it is difficult to bring this 
legislation within the purview of the power con¬ 
ferred on the Provincial Legislature by Item 9 
of List II, whether it is covered by the power 
contained in item 21 is another question. As 
pointed out by their Lordships in the case of 
Megh Raj v. Allah Rakhia t 74 I. A. 12 at p. 20: 
lA. I. R. (34) 1947 P. C. 72), the words “that is 
to say 1 ’ following the opening word ‘ land” in 
item 21 are not words of limitation but of ex¬ 
planation or illustration of the wide meaning 
which the legislature intended to give to that key¬ 
word “land.” The explanatory words following 
the key-word in item 21 may cover most of the 
provisiocs of the impugned Act in so far as it 
deals with collection of rents, transfer or aliena¬ 
tion of land, or makes provisions analogous to 
those of the Encumbered Estates Act, as discus¬ 
sed above. The pith and substance of the im¬ 
pugned Act is to deprive proprietors and 
tenure-holders of their valuable right to manage 
their property, irrespective of whether they are 
'disqualified” persons by reason of minority, or 
unsoundness of mind, or stx, or other physical 
defects, or infirmities, rendering them inoapable 
of managing their own property. In other 
words, even though the provisions of the Court 
of Wards Act (Bengal Act IX [9] of 1879), or of 
the Chota Nagpur Encumbered Estates Act, 
referred to above, do not justify the taking 
over of management of property by Govern- 
■ment, or an official appointed by Government, 
owners of property are to be deprived of their 
.right to manage their property, or to dispose 
of their property to their best advantage. Such 
'wide powers are not, in my opinion, within the 
^contemplation of Item 21 of List II of 8ch. 7, 
'^Government of India Act, 1935, as amended. 

I 25 ] Mr. P. R. Da?, on behalf of the plaintiff, 


laid great stress on the decision of the Austra. 
lian Court in the oase of the Minister of 
State for the Army v. Dalziel t 68 Comm. L. R, 

261. In that case, the question arose whether the 
taking of possession by the Commonwealth for U 
an indefinite period, of the exclusive possession ' 
of a certain leasehold interest belonging to the 
respondent amounted to an acquisition of property 
within the meaning of S. 51 of the Constitution. 
During the last Great war, in 1942, the Common¬ 
wealth took possession of the respondent's land 
for the purpose of occupation by the Army 
authorises. The relevant words of the statute in 
question were: 

“the acquisition of property on just terms from any 
State or person for any purpose in respect of which 
the Parliament ha3 power to make laws”. 

In that case, it was not a point at issue whether 
the occupation of the property by the Army 
authorities was for a public purpose. On the 
face of it, it would be so. What was in dispute 
in the case was the question whether temporary 
occupation of the property, that is to say, for 
the duration of the War and six months later, 
oould come within the purview of the words 
“acquisition of property”, so as to make, it 
obligatory on the State to make compensation _ 4 
on ‘just terms”. The learned Chief Justice was 1 

of the opinion that it was not. The other 
four learned Judges w r ere of the contrary opinion. 

The reasons of the learned Chief Justice for his 
opinion may ba stated thus in his own words: 

“Id the present case the Commonwealth has not 
acquired any interest of any kind in the land. It has 
not acquired aDy interest either from the owner of the 
fee simple or from the tenant. The possession of the 
Commonwealth may, I think, properly be described a3 
that of a licensee whose rights are defined by the 
Regulations.” (page 282). 

The decision of the majority may be summed 
up in the words of Rich J. a3 follows: 

“The meaning of property in such a connection 
must be determined upon general principles of juris¬ 
prudence, not by the artificial refinements of any 
particular legal system or by reference to Sheppar * 
Touchstone. The language used is perfectly genera]. 

It says the acquisition of property. It is not re 3 tncte 
to acquisition by particular methods or of particu ar 
type 3 of interests, or to particular types of proper y* 

It extends to any acquisition of aDy interest in any 
property. It authorizes such acquisition, but it.express y 
imposes two conditions on every such acquisition, it ,> 
must be upon just terms, and it must be for a purpose 
in respect of which the Parliament has power to ma 
laws.Property, in relation to land, is 

bundle of rights exercisable with respect to the lan - 
The tenant of an unencumbered estate in fee simp'le 
possession has the largest possible bundle. But 
is nothing in the placitum to suggest that the e 8 ! 
ture was intended to be at liberty to free itsel r 
the restrictive provisions of the placitum by & 
care to seize something short of the whole bun e 

by the person whom it wa3 expropriating. • • ■ • • * ’ , 

“It would, in my opinion, be wholly 1 neon a^ten^ 

with the language of the placilum to hold » 
preventing the legislature from authorizing the acquis 




1950 Kameshwar Singh v. Province op Bihar (SB) (Sinha J .) Patna 411 


tion of a citizen’s full title except upon just terms, it 
leaves it open to the legislature to seize possession and 
eDjoy the full fruits of possession, indefinitely, on any 
terms it ohooses, or upon no terms at all. In the oase 
now before us, the Minister has seized aod taken away 
from Dalziel everything that made his weekly tenancy 
worth having and his left him with the empty husk of 
tenancy.” (pages 285-86). 

It will be noticed that the occupation of property 
in that case wa3 unquestionably for a public 
purpose, and the order taking possession was 
coupled with the direction for giving compensa¬ 
tion on certain terms. The only controversy before 
the Court in that case was whether the taking 
of property wa3 “acquisition” and whether the 
terms offered were ‘ just terms”, as required by 
the Constitution. No claim was made in that case 
on behalf of the Government that they could 
take possession of the property without any 
compensation. The real controversy was whether 
the fciking of possession was acquisition within 
the meaning of tli9 Constitution, so as to make 
it obligatory on the State to make compensation 
on “just terms”. Hence, in my opinion, the 
facts of the case in the Australian Court were 
materially different from the facts before us. 
In the case before u3, it was not claimed on 
behalf of the Government, in the first instance, 
that it was a case of acquisition of property lor 
a public purpose. Tne learned Government 
Pleader rested his case on the submission that 
the impugned Act only authorize Government 
to take possession of a citizen’s property within 
the meaning of Art. 31 ( 2 ) of the Constitution. 

[2Gl The decision of the IIou3Q of Lords in 
the case of Attorney-General v. De Deyser's 
Royal Hotel, 1920 A C. 503 : (39 L. J. Ch. 4L7), 
already referred to, is very instructive ou the 
question of Government’s right to take posses¬ 
sion of a citizen’s property, or to acquire pro¬ 
perty belonging to an individual, during the 
exigencies of war. In that case, their Lordships 
ruled that the Crown is not entitled, either by 
virtue of its prerogative or under any statute, 
to take possession of the property of a subject 
for purposes related to the defence of the realm 
without paying compensation for its U3e and 
occupation. In that caae, their Lordships had 
before them precedents from original records 
of acquisition of a citizen’s property, either 
permanently or for a temporary purpose, dur. 
ing the exigencies of war, or disturbance of 
public tranquillity, during the course of centuries. 
Their Lordships found that not a single in- 
stance could be pointed out on bshalf of the 
Government, showing that property had been 
acquired permanently, or occupied temporarily, 
without compensation being made either by 
private negotiation or by assessment through 
the machinery provided by the statute. After 


reviewing the precedents, Lord Dunedin sum¬ 
marised them in these words : 

“The first period contained instances of the acquiral 
of private property for the purposes of defence by 
private negotiation, in all of which, it being a matter of 
negotiation, there is reference to the payment to be 
offered for the land taken. With the second period we 
begin the series of statutes which authorize the taking 
of lands, and make provision for the assessment of 
compensation, the statutes being, however, of a local 
and not of a general character, dealing each with the 
particular land3 proposed to be acquired. The third 
period begiu3 with the introduction of general statutes 
not directed to the acquisition of particular lands, and 
again making provision for the assessment and payment 
of compensation.” (Page 524). 

Lord Atkinson, in the course of his speeoh, 
after referring in great detail to the provisions 
of the statute under which the property in 
question had been taken possession of, made 
the following observations, which are quite 
pertinent to the point now in controversy be. 
fore us : 

‘‘There is nothing in the statute to suggest that 
the liability to pay is to bo affected or taken away 
by the Regulations which may be issued, and if (he 
Regulations purported to do that I doubt if they would 
not, having regard to the wording of sub-s. (2), be ultra 
vires. Neither the public safety nor the defence of the 
realm requires that the Crown should be relieved of a 
legal liability to pay for the property it take3 from 
one of its subjects. The recognized rule for the cons¬ 
truction of statutes is that, uoles3 the words of the 
statute clearly so demand, a statute is not to be cons¬ 
trued so as to take away the property of a subject 
without compensation.” (page 542). 

Lord Parmoor, ia the course of his speech, has 
pointed out the difficulty of drawing a distinction 
between a permanent acquisition and temporary 
occupation on the question of compensation 
and has observed as follows: 

“It is further not : csable that the prerogative right 
claimed is limited to an entry upon, or to taking 
temporary possession of, or to the temporary occupa¬ 
tion and uso of the land, of any subject without 
payment of compensation. It is not claimed that it 
can be extended to a case of disseisin. Since Magna 
Carta tlis estate ol a subjeot in lands or buildings 
has b3en protested again : t the prerogative of the 
Crown. It is not easy to see what the distinction ia 
between disseisin and an indefinite use and occupation 
which may extend beyond the estate of any particular 
owner. The later statute law gives the same claim to 
compensation to the subjeot in either case” (p. 569). 

Tae noble Lord has further explained, in the 
following words, the reasons why the statute law 
nude provision for compensation: 

‘ Statutes which provide rent or compensation as a 
condition to the right of the Executive to take over the 
temporary possession of lands or buildings on the 
occasion of public exigency come, In my opinion, with¬ 
in the category of statutes made for the advancement 
of justice and to prevent injary and wrong. This is in 
aooord with the well-established principle that, unless 
no other interpretation is possible, justice requires that 
statutes should not be construed to enable the land of 
a particular individual to be confiscated without pay¬ 
ment. I am further of opinion that where a matter haa 
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baen direotly regulated by statute there is neoessary 
implication that t'ue statutory regulation must be 
obeyed, and that as far as such regulation is inconsis¬ 
tent with the claim of a Royal Prerogative right, such 
right can no longer be enforced (p. 576).*' 

[27] I have made these extensive quotations 
from the decision of the House of Lords to show 
the course the law has taken in England since 
early until the enactment of the law similar to 
the Land Acquisition Act in India, referred to 
above. The Statute law in England has followed 
the well-established rule of the common law 
that a citizen shall not be deprived, either tempo¬ 
rarily or permanently, of his property without 
due compensation being made, and only for the 
purpose of serving the interest of the community 
as a whole, and not merely for enabling the 
Government to follow a particular policy. 
Hence, under the British common law as cry¬ 
stallised later in statute Jaw, for example, the 
Act of 1842 (6 and 6 Victoria, chap. 94), the 
notion of acquisition or occupation of private 
property by Government is inextricably inter¬ 
woven with the two prerequisites of public pur¬ 


but relied upon Item 21. Bub I have already 
pointed out that the effect of the impugned 
legislation goes beyond the legislative compe¬ 
tence of the Provincial Legislature, in eo far as 
the Government purported to take over manage¬ 
ment of property of persona who could nob 
come within the purview of disqualified proprie¬ 
tors within the meaning of 8. 6, Court of 
Wards Act, or of the provisions of the (Jhota 
Nagpur Encumbered Estates Act, because the 
reference to the several constituent parts of 
Item 21 must be in the context of the existing 
statute law. The provisions of Item 21 of List H 
do not include the powers to take over manage- 
ment of property of such persons as do nob 
come within any of the disabilities imposed by 
the Court of Wards Act or the Cbhota Nagpur 
Encumbered Estates Act, as indicated above. 
My considered opinion, therefore, is that the 
impugned Act i3 beyood the powers of the Pro¬ 
vincial Legislature as contained in the Govern¬ 
ment of India Act of 1930, as amended in 1947 
as a result of the Indian Independence Act. 


pose and making of compensation to the party 
deprived. In English law, a3 I know it, one can¬ 
not think of acquisition or occupation of a citizen’s 
property by, or on behalf of, the Government for 
purpose other than a public purpose and without 
making due compensation in the shape of money 
as the equivalent of the property taken. The 
Regulations of the Bengal Code and the Land 
Acquisition Act, which displaced them, all were 
based on the British notion of acquisition, as 
indicated above, and insisted that property of a 
oitizen could be taken possession of or acquired 
by the Government only for a public purpose 
and after making due compensation in accor¬ 
dance with well-established principles, besides 
fche statutory solatium as an additional compen¬ 
sation for compulsory acquisition. Hence, when 
Item 9 of List II of 8ch. 7 speaks of "compulsory 
acquisition of Jand,” it covers the whole field 
of land acquisition as dealt with by the Land 
Acquisition Act, referred to above. Sub-section 4 of 
S. 299, in my opinion, has particular reference to 
the Land Acquisition Act when it provides that 

“nothing in this section shall affeot the provisions of 
any law in force at the date of the passing of this Act.” 

For these reasons, in my opinion, when Mr. P. R. 
Das, for the plaintiff, contended that the im¬ 
pugned Act aimed at acquisition of property 
without making any compensation and without 
paying any regard to the question of public pur¬ 
pose, he meant really to say that the impugned 
Act did not come within the purview of Item 9, 
referred to above. The learned Government 
Pleader perhaps realising his difficulties did not 
primarily rely upon the power of the Provin¬ 
cial Legislature as contained in Item 9 aforesaid 


[28] I will now examine the position on the 
assumption that I am wrong in my opinion 
that the impugned Act is beyond the competence 
of the Bihar Legislature with reference to 
item 21 read by itself or read in conjunction 
with item.9 of List II of Scb. VII. If the Bihar 
Legislature has been empowered by those pro¬ 
visions to make law of the kind under discussion, 
the next question naturally arises whether the 
power aforesaid is not subject tc the restraint 
on power contained in 8. 299 of the Govern¬ 
ment of India Act of 1935. As already indicated, 
sub-s. (1) of 8. 299 is a general guarantee of the 
right of property vested in a citizen of British 
Indiau In this connection, reference may be 
made to the Report of the Joint Parliamentary 
Committee, Para. 369: 


“We think that some general provision Bhould be 
inserted in the Constitution Act,safeguarding private 
property against expropriation, in order to quiet doubts 
which have been aroused in reoent years by certain 
Indian utterances. It is obviously difficult to frame any 
general provision with this object without unduly re* 
strictiDg the powers of the Legislature in relation parti** 
cularly to taxation; in fact, much the same difficulties 
would be presented as those wbioh we have dis¬ 
cussed above in relation to fundamental rights, we <10 
not attempt to define with precision the ecope of the 
provision we have in mind, the drafting of which will 
require careful consideration for the reasons we have 
indicated; but we think that it should secure that 
legislation expropriating, or authorising the expropria¬ 
tion of. the property of particular individuals should 
be lawful only if confined to expropriation for pub 0 
purposes and if compensation i3 determined, either in 
the first instance or on appeal, by some indep eDdfc °* 
authority. General legislation, on the other hand, 
effect of which would be to transfer to public owner¬ 
ship some particular clas 3 of property, or to extlnguia 
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or modify the rights of individuals in it, ought we 
think to require the previous sanction of the Governor- 
General or Governor (as the case may be) to its intro¬ 
duction; anl in that event he should be direoted by his 
Instrument of Instructions to take into acoount as a 
relevant faotor the nature of the provisions proposed 
for compensating those whose interests will be adversely 
affected by the legislation.” 

[29] It is permissible to refer to the Joint 
Select Committee Report in this Gonneotbmw’cte 
the observations of Sir Maurice Gwyer C. J. in 
In re Central Provinces and Berar Sales of 
Motor Spirit and Lubricants Taxation Act 
No. XIV [14] of 1938 , 1939 F.c.R. 18 at p. 46: 
(A.I.R. (261 1939 F. 0. l) and of Jayakar J. in 
the same case at p. 107. It would thus appear 
that 8. 299, Government of India Act, was 
enacted for the first time in Indian constitutional 
law for safeguarding private property against 
expropriation. Sub-section (2) of S. 299 elabo¬ 
rates and indicates the limitations to the general 
provisions in sub-s. (i). Ic lays down that the 
legislature may make any law authorising the 
compulsory acquisition for publio purposes of any 
land, etc., subject to the condition that the law 
makes provision for payment of compensation 
for the property acquired either by fixing the 
amount of compensation or by laying down the 
principles on which the compensation shall be 
determined and the machinery for doing so. 
Sub-section (3) does not come into the present 
controversy, because, in my opinion, it does not 
enlarge the powers of the legislature but only 
provides an additional barrier against introduc¬ 
tion of expropriatory legislation. Hence, that 
Bub-section need not detain us. I have already 
indicated that sub-s. (4) in meant to have exiting 
law like the Land Acquisition Aot intaot. Sub¬ 
section (6) only defines “land” for the purposes of 
this section, and gives a wide legal significance 
to it. 

[303 It is noteworthy that sub-s. (2) of 8. 299 
assumes that the compulsory acquisition 19 for 
public purposes. The only condition precedent 
prescribed for such acquisition is provision for 
payment of compensation. Hence, it is not 
accurate to say that there are two conditions 
attaobiug to a compulsory acquisition of land, 
namely, ( 1 ) that it should be for publio purposes, 
and ( 2 ) that there should be provision for com¬ 
pensation. The words of Bub-s. (2), in my opinion 
do not justify the construction that publio 
purpose is a condition of the acquisition, rather 
it is inherent in the very notion of acquisition. 

[311 Is the impugned Act an instance of the 
exercise by the Provincial Legislature of its 
“power to make any law authorising the com¬ 
pulsory acquisition for public purposes of any 
land” within the meaning of sub-s. ( 2 ) ? The 
term “public purpose” has not been defined, and 


is not capable of an exaot definition, and the 
relevant authority and the Court have got to 
determine in each particular case whether a 
particular taking of properly is for such a pur¬ 
pose. In this connection, reference was made at 
the Bar to the decision of their Lordships of the 
Privy Counoil in the case of Uarnabai Fiamjtt 
v. Secretary of State , 42 I. A. 44 : (A. 1 . R. ( 1 ) 
1914 P. C. £ 0 ). In this case, the Government had, 
in terms of a lease and a smad , the right to 
resume posssesion of the land granted, if they 
desired to use it for a public purpose, of course, 
subject to giving notice and paying compensa¬ 
tion. In pursuance of that provision in the 
document, Government gave notice of their 
intention to resume possession with the object 
of using the land for providing re?idences to 
offioials. It was argued on behalf of the grantees 
that public purpose in taking the land should be 
construed as making the land available to the 
publio at large. Their Lordships of the Judicial 
Committee repelled that contention, and adopted 
the language of Batchelor J. that : 

“The phrase, whatever else it may mean, muBt 
include a purpose, that is, an object or aim, in which 
the general interest of the community, as oppo fi ed to 
the particular interest of individuals, is directly and 
vitally ocnoerned.” 

Their Lordships further pointed out that, in 
order to determine whether a particular purpose 
was a public purpose, the Government are good 
judges; but they are not absolute judges. Mr. P. R. 
Das, for the plaintiff, made repeated references 
to certain observations in Cooley’s Constitutional 
Limitations, vol. II, chap. XV, relating to the 
law of ‘‘eminent domain” in order to emphasise 
that land can be acquired only for public pur¬ 
poses. The author has quoted the following 
observations at p. 1110 from a decision of an 
American Court : 

“ ‘Eminent domain’ ig a right inherent in all sovere¬ 
ignties, and is defined as the right of the nation or the 
Slate, or tho^e to whom tbo power has been lawfully 
delegated, to condemn private property for public use, 
and to appropriate the ownership or possession of suck 
property for iuch use upon paying the owner due 
compensation to be ascertained according to law.” 

He also relied upon the following observations 
of the author at P. 1124 : 

“The definition given of the right of eminent domain 
implies that the purpose for which it may be exercised 
mu.t not be a mere private purpoie; and it is conceded 
on all hands that the legislature has no power, in any 
case, to take the property of one individual ana pass it 
over to another without reference to some use to which 
it is to be applied for the publio benefit. ‘The right of 
eminent domain’, it has been 6aid, “does not imply a 
right in the sovereign power to take the property of 
one citizen and transfer it to another, even for a full 
compensation, where the public Interest will be in no 
way promoted by such transfer.” 

[ 32 ] Mr. P. R. Das for the plaintiff, contend¬ 
ed that the impugned Act does not, in terms 
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say that the legislation was for a particular 
public purpose, and that, even construing the 
provisions of the Aot as a whole, there is no 
indication that it was for a public purpose. On 
the other hand, the learned Government Pleader 
contended that it was for a publio purpose. He 
further contended that, though the Act was not 
in exercise of the State’s right of eminent 
domain as understood in America, or of police 
powers, it was in pursuance of a policy of the 
Government to substitute management of estates 
and tenures by private persons by management 
of public officers with a view to eliminating 
conflict between landlords and tenants. He 
drew our .attention to a number of recent legis¬ 
lations to show that the policy of the Govern¬ 
ment was to grant larger rights to tenants, who 
cultivate the soil, to reduce the opportunity of 
landlords to harass their tenants, and to provide 
for greater security to tenants in the enjoyment 
of their lands. He made specific reference to 
the Bihar Tenancy (Amendment) Aot (XIII [13] 
of 1916), the Bihar Tenancy (Second Annul¬ 
ment) Act (XIV [Ul of 1946), the Bihar Bakasht 
Disputes Settlement Aot (xill [13] of 1947), the 
Bihar Tenancy (Amendment Act (XXIII [23] 
of 1947 ), the Bihar Privileged Persons Home- 
stead Tenancy Act (ix [9] of 1948) and the Bihar 
Private Forest Act (iv [4] of 1948). He contend¬ 
ed that the policy lying behind all these Acts 
would be worked out more effectively if the 
big estates, to which the impugned Act has been 
applied in the first instance, came directly 
under the control and management of the Gov¬ 
ernment through their officers. In my opinion, 
this argument proceeds upon a confusion 
between a public purpose and public policy. 
Public policy in relation to an enactment is a 
matter entirely for the Government and the 
legislature to decide, with which the Courts 
have no concern. But whether a particular 
piece of legislation is for a publio purpose i3 a 
matter which is not beyond scrutiny by the 
Courts, though the Government may be good 
judges of whether a particular legislation was 
for a publio purpose. The Government Pleader 
went to the length of contending that there is 
a strong presumption in favour of the Act being 
for a public purpose. He did not cite any direct 
authority in support of this far-reaching con¬ 
tention. He read certain passages from Cooley’s 
Constitutional Limitation, Vol. IT, pages 1026- 
33 and 1141-45 as also from Willoughby's Con¬ 
stitution of the United States, Vol. in, pages 
1875-80 in support of his contention that there 
is a very strong presumption in favour of the 
constitutionality of an Act of a legislature which 
has got plenary powers of legislation in respect 
of certain specified matters. He also contended 


that that strong presumption is not rebutted 
simply by showing that the exaofc purpose of 
the impugned Act do8S not clearly appear from 
the provisions of the Act. But, in my opinion, 
all those observations have no application to 
the present controversy, inasmuoh as they were 
made with reference to taxing statutes. Taxa¬ 
tion is the special power of Government which 
raises taxes through the legislature, apparently 
for the purposes of the State. Naturally, in 
such a legislation, the public purposes being 
apparent, the party challenging the law must 
dearly make out the invalidity alleged. Mr. 
P. R. Das, on the other hand, pointed out the 
difference between a legislation in exercise of 
th 9 State’s power of eminent domain and that 
in exercise of ifc3 power to levy taxes. He re¬ 
ferred to the following observations in 
Cooley’s Constitutional Limitations, vol. IT* 
pages 1119-20: 

“The right to appropriate private property to publio 
uses lie 3 dormant in the State, until legislative action is 
had, pointing out the occasions, the modes,conditions and 
agencies for its appropriations. Private property can 
only be taken pursuant to law! but a legislative Act de¬ 
claring the necessity, being the customary mode in which 
that fact is determine!, must be held to be for this 
purpose ’the law of the land 1 , and no further finding 
or adjudication can be essential, unless the constitution 
of the State has expressly required it. When, however, 
aotion is had for this purpose, there must be kept m 
view that general a3 well a3 reasonable ju3t rule, that 
whenever in pursuance of law the property of an 
individual is to be divested by proceedings against 
hia will, a strict compliance must be had with all the 

provisions of law which are made for h : a protection 
and b 9 nefit, or the proceeding will bo ineffectual. 
Those provisions mu3t be regarded as in the nature of 
conditions preoedeut, which are not only to be observed 
and complied with before the right of the property 

owner is disturbed, but the party claiming authority 

uuder the adverse proceeding must 3how affirmatively 
such compliance.” 

If the legislature had said that the impugned 
Act wa 3 for a particular public purpose, or 
dearly indicated by ifc3 provisions that it was 
meant to b 9 so, pnmz f icie, it would have 
been taken to be for a public purpose. But the 
Act read as a whole doe3 not give any such 
indication. The provision in S. 25 (l) (0, which 
gives the sixth priority out of the gro33 collec- 
tionsofthe estate to the payment of 003ts of 
irrigation work3 for the benefit of the tenantry, 
in my opinion, only emphasizes the pre-existing 
obligation of the landlord to keep the irrigation 

works in an efficient state. It is not th9 key to 
the legislation, nor could it be said to be the 
underlying idea behind the Act. I am, there.ore, 
of opinion that the impugned Act, even it 
was an acquisition of land within the meaning 
of Item 9 of List II of Scb. vii, Government ot 
India Act of 1935, was not for a public P ar P°^ e 
within the meaning of sub-s (2) of S. 299 




Kameshwar Singh v. Province of Bihar (SB) (Sinha J.) Patna 41 £ 


lihe Aofe. The impugned Act; is, therefore, void 
'on this ground also. 

[33] As3uming that the impugned Act has 
the effect of acquisition o? pcoparty for public 
purposes, does it satisfy the oonditioi precedent, 
that i3 to say, does it "provide for the payment 
of compensation for the property acquired?” It 
was argued on behalf of the plaintiff that no 
compensation is provide! for by the statute. The 
Government Pleader, on the other hand, contend¬ 
ed that compensation had been provided for, 
and he referred to the provisions of S 25 of the 
Act, particularly the fourth item providing for 
the payment of allowance to the owner of the 
property, and to sub-s. (2) of S. 25 which speaks 
of the payment of the surplus, if any, to the 
owner of the property at the end of each fioancial 
year, subject, though it is, to certain deductions 
by the Manager. The learned Government Piea- 
der argued, though rather half-heartedly, that, 
though the payment of the allowance, or of the 
surplus, is not made compulsory un!er the Act, 
and is made dependent upen so many exigen¬ 
cies, still those payments may be justly charac 
terized as compensation. In my opinion, this 
argument on behalf of the Government is not 
well-founded In the first instance, in their writ¬ 
ten statement, the Government had not claimsd 
that it is acquisition of property that has been 
effected by the impugned Act, and, therefore, 
no question of compensation couli arise on that 
pleading secondly, the owner’s income from the 
property, in a very attenuated form, may be 
paid to th9 owner of the property, if the other 
items of expenditure, which have a higher prio¬ 
rity, as indicated in 8 . 25, have been fully met. 
Here, I may point out that the whole scheme of 
the Act ha3 bsen conceived in such a way a 3 
completely to shut out the idea of acquisition of 
property by Government. D was not a part of 
the Government’s case that tho impugned legis¬ 
lation airnel at acquisition of property on pay¬ 
ment of compensation. Hence, this argument 
on behalf of the Government by the learned 
Government Plealer i3 against the pleadings. 
There is no provision in the impugned Act even 
pro f es3ing to compensate the owner of property 
dealt with by the Aofe. Tae 8tat9 undertakes no 
liability to the owner, even a3 it takes no benefit 
for itself, a3 a result of taking over property. 
If tho provisions of the Land Acquisition Act, 
which is the existing law on the subject, and 
which must be looked to for guidance with re¬ 
ference to the law of acquisition of property by 
the State, were appealed to, the irresistible con¬ 
clusion would be that no compensation was 
contemplated by the impugned Act. It must, 
therefore, be held that, properly speaking, there 
,is no provision in the Act for making compensa¬ 


tion to the owner of the property acquired. Ag a. 
result of all these considerations, it must be held} 
that the restraint on power laid down in s. 299.,' 
Government of India Act of 1935, stands in the' 
way of the impugned Act being valid. The poJ 
sition, therefore, is that, before the coming intcj 
effeot of the Constitution on 26th January 195oj 
the impugned Act was not a valid law; it was* 
ultra vires of the Provincial Legislature. 

[34] New, let us turn to a discussion of the 
position as it has emerge! after the Constitution 
came into force. Mr. P. R. Das for the plaintiff, 
contended that Art. 13 (l) real with Art. 19 ( 1 ) 
(f) renders the impugned Act completely void, 
even assuming that it was valid before the Cons¬ 
titution came into force. Article 13 (l) is in these 
terms ; 

“All laws in force In the territory of India immedia¬ 
tely before the commencement of this Constitution, ir. 
so far as they are inconstant with the provisions 0 i 
this part, shali, to the extent of such inconsistency, be 
void.” 

Article 19 ( 1 ) (0 provides that 

“all citizens shall have the right ... (() to acquire, hold 

and dispose of property...” 

Both these Articles are contained in Part III 
dealing with '‘Fundamental Rights." Mr. Das 
further contended that Art. 31 i3 an elaboration 
of Art. 19 (l) (f) subject to the words of limita¬ 
tion contained in the other clause of Art. 31. 
Article 31 is in these terms : 

“(1) No person shall bo deprived of hia property save 
by authority of law. 

(2) No property, moveable or immovable, including 
any interest, in or in any company owning, any com¬ 
mercial or industrial undertaking, shall be taken pos- 
aes3 : on of or acquired for public purposes under any JavV 
authorising the taking of such possession or such ac¬ 
quisition, unless the law provide? fjr compensation foff 
the property taken possession of or acquired and either 
fixes the amount of compensation, or specifies the prin¬ 
ciples on which, and the manner in which the com¬ 
pensation is to be determined and given. 

(3i No such law as is referred to in cl. (2) made by 
the Legislature of a State shall have effect unless saob 
law, having been reserved for the consideration of the 
President, has receivod his a-sent. 

(4) If any Bill pending at the commencement of this 
Constitution in the Legislature of a State has, after it 
has been passei by such Legislature, been reserved for 
the consideration of the President and has received his 
assent, then, notwithstanding anythirg in this Consti¬ 
tution, the law so assented to shall not bo called in 
question in any Court on the ground that it contravenes 
the provisions of cl. (2). 

(5) Nothing In cl. (2) shall affect — 

(a) the provisions of any existing law other thin a 
law to which the provisions of cl. (6) apply, or 

(b) the p-ovisions of any law which the State may 
hereafter make — 

(1) for the purpose of imposing or levying any tax or 
penalty, or 

(ii) for the promotion of public health or the preven- 
t’on of danger to life or property, or 

(iii) in pursuance of any agreement entered into be¬ 
tween the Government of tho Dominion of India or the 
Government of India and the Government of any other 
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oonntry, or otherwise with respect to property declared 
by law to be evacuee property. 

“(6) Any law of the state enacted not more than 
eighteen months before the commencement of this 
aoDEtiiution may within three months from each com¬ 
mencement be submitted to the President for hig 
certification; and thereupon, if the President by public 
notification so certifies, it shall not be called in ques¬ 
tion in any Court on the ground that it contravenes 
She provisions of Cl (2) of this artiole or has contra¬ 
vened the provisions of eub-s. (2) of 8.299, Govern¬ 
ment d! Iridia Act, 1935.” 

It will be noticed that Cl. (l) of Art. 31 is 
practically in the same term? asol. (l) of S. 299, 
Government of India Act, 1935. Similar is the 
sase with Cl. (2) of Art. 31, except for the addi¬ 
tion of taking “possession*' before “acquisition**, 
and of “movable” before “immovable’', so that, 
whereas sub-s. ( 2 ) of 8. 299 referred to acquisi¬ 
tion of only immovable propert), ol. ( 2 ) of 
Art. 31 speaks not only of that but also of taking 
possession of movable and immovable property. 
This amendment, by way of addition of certain 
words, a3 aforesaid, in my opinion, ba9 been 
rendered necessary because of the addition or 
‘'requisitioning” to “acquisition” both in item 33 
of' List I and Item 36 of List 11 of sob. vil to the 
Constitution. It was suggested at the Bar that 
this addition of requisitioning to the Items of 
Bob. Vil and of taking possession in Cl. ( 2 ) of 
Art. 31 was made as a result of the decision of 
a single Judge of the Bombay High Court in the 
case of Tan Bug Taim v. Collector of Bombay , 
A.I.R. (33) 1946 Born. 216 *. <47 Cr. L. J. 694) in 
which he held that the power of requisition was 
not included within the specific power of acquisi¬ 
tion in the Government of India Act of 1935. 
However that may be, it is, to my mind, clear 
that the addition of taking “possession” to the 
power of acquisition vested in Government by 
Art. 31 is consequential upon the addition of 
"‘requisition*’ to the Items aforesaid of Sch. VII 
of the Constitution. The learned Government 
Pleader, as already indicated, relied most em¬ 
phatically on the power of the state to take 
^'possession of property”. But taking ‘'posses¬ 
sion”, under Art. 31 of the Constitution, has 
reference obviously to the power of requisition 
added to the Items of the two Lists in sch. 7 
of the Constitution. But can it be said that the 
impugned Act has in contemplation requisition¬ 
ing of property ? All the arguments against 
holding that the Act empowered acquisition of 
property apply with greater force to this argu* 
ment of the Government Pleader. No state of 
emergency is declared to have existed to justify 
such a scheme of general requisitioning of pro¬ 
perty. 

[35] It is manifest that, if I am right in 
coming to the conclusion that the impugned Aot 
was ultra vires of the Provincial Legislature 


under: the Constitution Aot of 1935. the same 
consideration must apply to the new OoDStifcu. 
tion whioh came into force on 26th January i960, 
subject, of course, to the certification danse, 
namely, cl. (6) of Art. 31 of the Constitution. II 
was argued on behalf of the Government that, 
since after the coming into force of the Constitu¬ 
tion, the Courts are debarred, by virtue of the 
provisions of ol. (6) of Art. 31, from going into 
the question of the validity of the impugned 
Act; as it comes within the purview of Part 1 
of cl. (6), as the A3fe was enacted in October I9i9', 
and was certified by the President on 11th March 

1950. The certificate is in these terms : 

‘ Whereas the law of the State of Bihar kr,#wn as the 
Bibar State Management of Estates and Tenures Act 
1949, being Bihar Aot XXl [21J of 1949. enaoied not 
more than 18 months before the commencement of the 
Constitution of Iodia has within three months of suoh 
commencement, been eubmitted to the president for hifl 
certification; 

Now, therefore, in exercise of the powers infer¬ 
red by Ci. (6) of Art. 31, Constitution of India, 
I, Rajendra Prasad, hereby certify that the said Aot 
shall not be called in question in any Court on the 
ground that it contravenes the provisions of Cl. (2) of 
the said Article or has contravened the provisions of 
sub-s. (2) of S. 299, Government of India Aot, 1935. 

Rajendra Prasad, President.” 

The argument of the learned G ivernment 
Pleader is that, as the certificate prevents the 
investigation by the Courts of the validity or 
otherwise of the Aot, the Court is not competent 
to go behind the Act, and pronounce upon its 
validity. The argument further was that the 
very purpose of the certification as contemplated 
in Ci. (6) of Art. 81 is to cure any illegality that 
there may be in the Act, and such an illegality, 
if any, must be there from its very iccepdoo. 

If this Court were to go into the que-t'Oo oi the 
validity of the Act, the argument further ip, it 
will be rendering Ol. (6) aforesaid wholly nuga- 


ry. 

[36] Mr. P. R Dap, for the plaintiff, answered 
is contention of the learned Government Plea- 
ir by pointing out that the certification bv the 
resident is not, and could not have been, in 
) 3 oiufce terms, that is to eay, the president has 
>t certified that the impugned Act shall not be 
lied in question on any ground. Tbe certifies- 
)n by the president, the argument is, even if 
.lid, applies to the limited ground, namely, the 
ntravention of the provisions of cl ( 2 ) of 
•t. 31, or the corresponding provisions of sub- 
(2) of S. 299, Government of India Act, 1935. 
r. Das further argued that the very fact that 
e field of certification by the President has 
en limited by the Constitution makes it clear 
at it is open to the Court to go into the ques- 
jn whether the President has or has no 
oeeded the power given to him by the Oon- 
itution. Mr. Da 3 argued that it is not a case 
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of the Constitution vesting th9 President with 
unlimited power of certification which would 
have the effect of making it non-justiceable. 

[37] Mr. Das argued that, so far as the suit 
was concerned, it had been instituted, as already 
indicated, on 22nd December 1949, before the 
Constitution came into effect. He contended 
that the rights of the plaintiff claimed in the 
suit could not be affected by the Constitution, 
and, therefore, the certification by the President 
was of no avail, so far as the present plaintiff is 
concerned. He made reference to the decisions 
in the Midland Ely. Co. v. Annie Pye , (1861) 
142 E. R. 419 : (30 L. j. o. P. 314), Moon v. 
Burden , (1848) 154 E. B. 389 at p. 398 : (12 jur. 
138), Knight v. Lee, (1893) 1 Q. B. 41 : (62 
L. j. Q. B. 28), Young v. Adams , 1898 A. C. 469‘: 
(67 L. J. P. G. 76), Smithies v. National Asso¬ 
ciation of Operative Plasterers , ( 1909 ) 1 K. B. 
310 : (78 L. j. K. B. 259), HeJishall v. Porter, 
1923-2 K. B. 193 : (92 L. J. K. B. 866) and other 
cases. In my opinion, there is no substance in 
this contention raised on behalf of the plaintiff. 
Clause (6) itself, in terms, makes it clear that 
the clause not only applies to the state of affairs 
at the date of the coming into effect of the con¬ 
stitution but also anterior to that, when S. 299, 
■Government Gf India Act, was still in force. 
^Furthermore, a Court must have jurisdiction 
Ithroughout the proceedings until termination of 
|tho3e proceedings by the judgment of the Court, 
'if the Court bad jurisdiction to go into the 
question at the date of the institution of the suit, 
the jurisdiction will continue until something 
has happened to take away that jurisdiction. Tn 
the present case, the coming into effect of the 
^Constitution has brought into operation Art. 31, 
ol. (6). If this clause has the effect of taking 
jaw&y the pre-existing jurisdiction of the Court 
|to go into that matter, the Court will cease to 
have jurisdiction to render judgment. 

[38J But there are other more effective 
answers to the contention raised on behalf of the 
Government based on the provisions of cl (6) 
of Art 31 ot tbe Constitution. The opening words 
of the clause are “Any law of the State”. They 
are not “Any Act passed by the State”. Hence, 
jin order to attract the operation of the clause, 
tbe first essential condition is that it must be a 
valid law of the State. In other words, the 
; certification by the President may cure an 
irregularity or an illegality m some details of 
the law in a valid piece of legislation; but it 
cannot cure a nullity. If the impugned Act was a 
mullity, the certification by the President could 
not give life to something which was void ah 
initio, and a law which is void ab initio i 3 
something which was never in existence—see in 
1950 P/53 A 54 


this connection the following observations of the 
Supreme Caurfc of America in the case of Norton 
v. Snelby County , 30 U. 8. 8. c. L. Ed. 178 at 

p. 186: 

“An unconstitutional Act is not a law; it confers no 
rights; it imposes no duties; it affords no protection; it 
creates no office; it is, in legal contemplation, as in¬ 
operative as though it had never been passed.” 

The powers conferred by the Constitution on the 
State of Bihar to legislate are, for the purposes 
of the present case, practically the same as those 
conferred by the Government of India Act of 
1935. But the learned Government Pleader 
wanted to take advantage of the new words 
which speak of taking "possession”. He contend¬ 
ed that, though the impugned Act may not have 
as its objective the acquisition of property, it 
certainly had the objective of taking possession 
of estates and tenures. But taking possession 
occurs in Art 31 (2) which does not contain the 
power of tbe Slate Legislature but is a restraint 
on that power. The power is contained in the 
Items in List II, of sch. vii which, but tor the 
addition of tbe word “requisition”, 13 in the 
same terms as in the previous list under the 
Government of India Act of 1935 “Requisition”, 
as I understand the v/ord, implies tbe taking of 
temporary possession of private property by the 
State for its own purpose 0 f State, like the 
defence of the reaim, etc., in time of emergency, 
e. g., war or disturbance of internal peace by 
revolt or insurrection. We are familiar with the 
examples of exercise of this power during the 
last World War, in tbe shape of the Defence of 
India Act and Rules framed thereunder, as also 
the many Orders passed by the Provincial 
Government. Certainly the term “requisition” 
cannot apply to the impugned Act, if the term 
“acquisition” cannot apply to it. Hence, all the 
considerations, already referred to in relation to 
the Government of India Act of 1935, apply with 
equal force to the position as it is now, except 
for the certification by the President. Now, as 
already pointed out, tbe impugned Act is not a 
law of the State, if it was void ah initio. Tbe 
conclusion, therefore is that tbe certification by 
the President is meant to cure an irregularity or 
an illegality in a certain provision of an Act, 
which is otherwise good law, hat is not meant, 
to cure a nullity. I put the question directly to 1 
the learned Government pleader whether he' 
claimed that by virtue of certification by the 
President under cl. (G) of Art. 31 not only the 
defect of not making a provision for compensa¬ 
tion would be cured but also absence of public 
purpose, and he answered that the certification 
by tbe President would cure only the illegality 
in the matter of compensation, and not the 
inherent defect of absence of public purpose. 


418 Patna Kameswar Singe v. Province op Bihar (SB) (Sinha J.) A. I. B. 


Mr. P. R. Dae, on the other hand, contended 
that the certification by the President could cure, 
if at all, only a defect in the matter of deter¬ 
mination of compensation but not a complete 
want of compensation, because, according to 
him, the complete absence of compensation 
would go to the root of the matter, and render 
the Act a nullity. 

[39] Mr. Das further contended that the con- 
travention of cl. (l) of Art. 31 of the Constitution 
is not covered by the President’s certification. 
But that clause only lay3 down the general 
guarantee of rights to private property, and adds 
a rider “save by authority of law”. Mr. Da3’s 
contention has already been noticed that “law” 
here means not the impugned Act but general 
law. “Law” in cl. (l) of Art. 31, as already 
(indicated, must mean valid law. Mr. Das also 
contended that the impugned Act nullifies a 
general guarantee of right to property contained 
in Art. 19 (l) (0, and, therefore, is void, as laid 
down in Act. 13 (l) of the Constitution. It was 
argued on behalf of the Government that Art. 31 
is in the nature of an exception to the general 
rule laid down in Art. 19 (l) (t). Article 31 cannot be 
read as an exception to the fundamental rights as 
deolared in Art. 19 (l) (f). But certainly the two 
articles have got to be read together in order 
to give full effect to the intention of the Consfci. 
tuent Assembly. Article 31 is as much a part of 
the fundamental rights contained in Part in of 
the Constitution as Art. 19; but, whereas Art. 19 
comes under ‘‘Right to Freedom,” Art. 31 cornea 
under “Right to Property.” Hence, according to 
the well-established rule of interpretation, where 
the same statute makes general provisions in 
respect of a particular subject-matter, and makes 
specific provisions with respect to special cate¬ 
gory, the latter must prevail over the general. 
It is also well settled that different provisions of 
the same statute, which are apparently inconsis¬ 
tent with each other, should be so construed as 
to give effect to all the provisions, so as to 
avoid a repugnancy. Applyirg these general 
rules to the provisions of Part III relating to 
“Fundamental Rights,” containing both Arts. 19 
and 31, the position appears to be that a citizen 
may be deprived of his property by the State 
either taking possession of it or acquiring it for 
public purposes, if provision is made for making 
compensation to the person deprived of his pro¬ 
perty, or for detei mining the amount of com¬ 
pensation according to certain prescribed rules. 
But then intervenes cl. (6) of Art. 3i providing 
for certification by the President. The terms of 
the President’s certificate Lave been quoted 
above. As already pointed out those terms are 
not wide enough to cover each and every con¬ 
travention of the Constitution but only of cl. (2) 


of Art. 31/ Hence, if the impugned Act is incon¬ 
sistent with Art. 19 (l) (f), it must be held to 
be invalid notwithstanding the certification by 
the President. Mr. Das rightly contended that 
Arts. 19 (l) and 31 (l),~bjing in the nature of 
declaration of guaranteed rights, should not be 
frittered away unless the words of the statute 
make it absolutely necessary to do so. He 
referred in this connection to the following obser¬ 
vations of their Lordships of the Judicial Com¬ 
mittee of the Privy Council in the case of James - 
v. Commo7iwealth of Australia , 1936 A.C, 578 at 
p. 631: (105 L. J. p. C. 115): 

“It ii the declaration of a guaranteed right; it would, 
be worthless if the Commonwealth was completely im¬ 
mune and could disregard it by legislative or executive 
Act. Is is difficult, if not impossible, to conceive that 
any one drafting a statute, especially anorganio statute 
like the Constitution, would have written out S. 92 in 
its present form, if what was intended was a consti¬ 
tutional guarantee limited to the States but inefieo- 
tlve so far as regards the Commonwealth.” 

In that case their Lordships of the Judicial Com¬ 
mittee were considering the validity of a Com¬ 
monwealth legislation layiug down regulations 
restricting inter-State trade with reference to 
8. 92, Commonwealth of Australia Constitution 
Act, 1900, which provides that trade, commsrce 
and intercourse among the States shall be abso¬ 
lutely free. Their Lordships held that that de¬ 
claration of guaranteed right of absolutely free 
trade bound not only the States but the Parlia¬ 
ment of the Commonwealth of Australia also. 

[40] It was further argued by the learned 
Government Pleader that the guarantee of the 
right of private property contained in sub-d. (f> 
of cl. (l) of Art. 19 of the Constitution is subject 
to the exceptions contemplated in cl. (5) of the 
some Article, which is in these terms: 

“Nothing in sub-cls. (d), (e) and (f) of the said clause 
shall affect the operation of any existing law in so far 
as it imposes, or prevent the State from making any 
law imposing, reasonable restrictions on the exercise oi 
any of the rights conferred by the said sub-clauses 
either in tbe interests of the general public or for the 
potecticn of tbe inter.-ts of any Scheduled Tribe.” 

But can it be said that the provisions of the 
impugoed Act impose “reasonable restrictions 
on those guaranteed rights? Tbe restrictions 
imposed by the impugned Act on the right of 
private property cannot be said to be reason¬ 
able, inasmuch os they leave the owner of the 
property practically without any rights during tbe 
period of State management without conferring 
any corresponding benefits upon him. Another 
essential ingredient in sub-cl.(6) is tfca' the restric¬ 
tions should be in the interests of tbe genera! 
public or for the protection of the interests of any 
Scheduled Tribe. The impugned Act does not pre¬ 
tend that it is for the protection of the interests 
of any Scheduled Tribe. But are the restrictions 
in the interests of the general public? I have 
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already discussed, afc some length, the question 
whether the impugned Act was intended for a 
public purpose, and come to the conclusion that 
it was not so intended. If I am right in that 
conclusion, it is manifest that the restrictions 
cannot be said to be in the interests of the gene- 
- ral public. Hence, the provisions of cl. (5) of 
Art. 19 do not save the impugned Act from be¬ 
ing invalid under the general provisions in 
Art. 19 (l) (0. 

[41] Mr. Dasalso argued that the certification 
by the President was a “fraud on power," and 
made reference to certain passages in Farwell on 
powers. But, in the view I have already indicat¬ 
ed of the effect of the certification by the Presi¬ 
dent, it is not necessary to consider that extreme 
argument of Mr. Das. I have already held that 
the certification by the President has not the 
effect of saving the impugned Act from invali¬ 
dity, because it was void ab initio both before 
and after the coming into force of the Constitu¬ 
tion. In this view, it is also not necessary to 
consider the argument of the learned Govern¬ 
ment Pleader that, if the Act i3 invalid in certain 
parts, it could be valid in others. I have already 
indicated that the whole scheme and purpose 
of the Act are vitiated, because the Provincial 
Legislature acted beyond its legislative compe¬ 
tence. In the words of Lord Atkin in the case 
of Attorney-General for British Columbia v. 
Attorney-General for Canada , 1937 A. o. 377: 
(A.I.B. (24) 1937 P. C. 93), “the whole texture of 
the Act is inextricably interwoven,” so that it 
will serve no useful purpose to separate the 
valid from the invalid. 

[42] For the reasons given above, I would 
deoree the suit with costs. The declaration and 
the permanent injunction prayed for are granted. 
The applications in the several miscellaneous 
judicial cases will be dismissed but without 
costs, without going into the question whether 
the petitioners, or any of them were entitled to 
any of the writs prayed for. 

[43] Das J. — I have had the privilege of dis¬ 
cussion with, and the advantage of reading the 
judgments prepared by my learned brethren, 
Shearer and Sinha JJ. In a case of so great 
constitutional importance, it is, for me, a mat¬ 
ter of some satisfaction that I have reached the 
same final conclusion as they have reached, 
though on somewhat different grounds. The 
facts having been fully stated by them, I can 
plunge “in medias res” and proceed at once to 
the reasons for my conclusions without any pre¬ 
fatory or introductory statement of facts or plea¬ 
dings. 

[44] The impugned legislation in this case is 
the Bihar State Management of Estates and 
Tenures Act-, 1949 (Bihar Act XXI [21] of 1949), to 


be hereinafter referred to as the impugned Act. 
This Act received the assent of the Governor- 
General on 29th September 1949, which assent 
' was first published in the Bihar Gazette, Extra¬ 
ordinary, of 17th October 1949. 

[45] In Title suit No. 3 of i960, a notification, 
purporting to be in exercise of the powers con¬ 
ferred by eub-s. (l) of S. 3 of the impugned Act, 
was made on 18th November 1949 and published 
in the Bihar Gazette, Extra-ordinary, of 26th 
November 1949. This notification purported to 
say that the estate, known as the Darbbanga Raj 
Estate, of which the plaintiff is admittedly the 
proprietor, was placed under the management 
of the Provincial Government for a period of 
twenty years, and the management was to vest 
in one Mr. A. J. Khan, Additional Oollector of 
Darbaoga. Similar notifications were issued in 
respect of other estates or tenures, which are the 
subject-matter of the miscellaneous cases heard 
along with the title suit. 

[46] On the coming into force of the Consti- 
tution of India on 26fch January 1950, referred to 
in the Constitution as the commencement of the 
Constitution, the impugned Act was certified by 
the President of India in exeiciee of the powers 
conferred by cl. (6) of Art. 31 of the Constitution 
of India. This certificate was published in notifi. 
cation No. 43/a/oO Judicial, dated 11th March 
i960. The certificate repeats the words of cl. (6) 
of Art. 31, and states 

“that the said Act (meaning the impugel Act) shall 
not be called in question in any Court on the ground 
that it contravenes the provisions of cl. (2) of Art. 31, 
or has contravened the provisions of sub-s. (2) of 
S. 299, Government of India Aot, 1935.” 

[47] It is now necessary to refer to some of 
the provisions of the impugned Act in order to 
get an idea of its nature, scheme and purpose. 
The Act is described a3 ‘‘an Act to provide for 
the State management of estates and tenures 
in the Province of Bihar”, and the preamble 
merely states that it 13 expedient to provide 
for such management. No other indication 
is given in the preamble as to the purpose of the 
impugned Act. Section 2 gives toe defini¬ 
tion of certain terms or expressions used in the 
impugned Act. One such expression is “date of 
the commencement of management”. This ex¬ 
pression means in relation to any estate or tenure 
specified in b notification under sub s. ( 1 ) of s. 3 
the date immediately following the date of the 
expiration of the period of one month from the 
da^e of the publication of suoh notification in the 
official Gazette. Section 3 is important, particu¬ 
larly sub-es. (l) and (2). I must read those sub¬ 
sections in full : 

“2. (1) The Provincial Government may, by notifi¬ 
cation, declare that the estates or tenures of a proprie¬ 
tor or tenure-holder, specified in the notification, shall 
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be placed under the management of the Provinoial 
Government, and on the publication of the said notifi¬ 
cation, the estates or tenures of such proprietor or 
tenure-holder shall, so long as the notification remains 
in force, be deemed to have been plaoed under the 
management of the Provincial Government with effeot 
from the date of the commencement of management. 

(2) The notification under sub-s. (1) shall — 

(a) specify such particulars of the estates or tenures 
as may be prescribed ; (b) specify the period for which 
the estates or tenures shall be placed under the 
management of the Provincial Government, and 
(c) vest the management of such estates or tenures in 
a person who shall be an officer not below the rank of 
a Deputy Collector (hereinafter called the Manager).” 

The important thing to note about these two 
sub-sections is that while sub-section (l) sfcaLes 
that the estate or tenure shall be deemed to have 
been under the management of the Provincial 
Government with effect from the date of the 
commencement of management, sub-s. (2) (c) 
vests the management of the estate or tenure in 
a person who shall be an officer not below the 
rank of a Deputy Collector, to be called the 
Manager, who will 

“stand responsible in law for fidelity in the discharge 
of the entire duties of management disposal, realisation 
and restoration, with regard to the estate under his 
care” vide EuUum Chand v. Ran Bahadur Singh , 
51 I. A. 203 at p. 214 : (A. I. R. (11) 1924 P. C. 156).” 

[ 48 ] Section 4 enumerates the consequences 
of the placing of an estate or tenure under the 
management of the Provincial Government in 
Bix clauses, numbered (a) 'o (f) ; the important 
of these consequences are : (a) the proprietor or 
tenure-holder shall cease to have any power of 
management of hi3 estate or tenure ; (b) sub¬ 
ject to certain other provisions, the manager 
shall take charge of such estates or tenures to 
together with such buildings, papers and other 
properties appertaining to the estates or tenures 
as in the opinion of the manager are essential 
for the proper management of the estates or 
tenures; (c) the proprietor or tenure-holder shall 
be incompetent to mortgage or lease the estates 
or tenures or any portion thereof or to grant 
valid receipts for the rents and profits arising or 
accruing therefrom including arrears of rent and 
profits which were payable to the proprietor or 
tenure-holder in respect of the estates or tenures 
on the date of the commencement of manage¬ 
ment; (d) all rent3 and profits arising or accruing 
from the estates or tenures including arrears of 
rents and profits shall be payable to the mana¬ 
ger, and the manager shall, upon receiving such 
rents and profits be competent to grant valid 
receipts therefor which shall operate as full dis¬ 
charge of dues mentioned in such receipts ; (e) 
all suits and proceedings which may be pending 
at the date of the commencement of manage¬ 
ment in any Court in respect of an* debts or 
liabilities of the proprietors or tenure-holders 


the payment of which is secured by the mortgage 
of, or is a charge on, the estates or tenures or 
any portion thereof, shall be barred ; and all 
processes and executions for attachment and 
sale of such estates or tenures or any portion 
thereof etc., for, or in respect of, any debt or 
liability of the proprietor or tenure-holder, whe¬ 
ther the payment of such debt or liability is or 
is not secured by the mortgage of, or is a charge 
on, such estates or tenures or any portion thereof 
shall become null and void ; and (f) the estates 
or tenures shall not be liable for attachment or 
sale under processes of any Court except for or 
in respect of debts due, or liabilities incurred, to 
the Crown. It would appear from the provisions 
of s. 4 summarised above that certain very im¬ 
portant rights of, and incidental to ownership 
are taken away, e. g., the right to hold and 
manage the property, the right to mortgage or 
lease the property (the right to sell or make a 
gift is apparently not afifeoted) and the right to 
receive rents and profits, etc. Furthermore, cer¬ 
tain liabilities on the estate in the shape of a 
mortgage or a charge, and other debts and rights 
arising therefrom in persons other than the pro¬ 
prietor or tenure holder, are put an end to at 
least, partially, if not in full. 

[49] Chapter III of the impugned Act contains 
special provisions regarding trust estates or 
tenures, homesteads, lands used for agricultural 
and horticultural purposes and certain buildings 
comprised in estates or tenures, which the mana¬ 
ger is not authorised to take charge of. 

[50] Chapter IV gives the manager power to 
order the removal of mortgagees and lessees in 
possession of any estate or tenure. Chapter V 
provides for the filing of claims by secured cre¬ 
ditors and other persons in possession of the 
estate or tenure, determination of liabilities and 
preparation of a scheme for their liquidation. 
Chapter VI deals with filing of claims by credi* 
tors other than secured creditors. Chapter VII 
contains only one section whioh affords protec¬ 
tion from sale for arrears of Government 
revenue. 

[51] Chapter VIII deals with the management, 
and some of the provisions in this Chapter must 
be read in full. Section 22 states that every mana¬ 
ger shall manage the property committed to him 
diligently and faithfully and shall, in every 
respect, act to the best of hi3 judgment. Sec¬ 
tion 23 states, inter alia, that every manager 
shall continue liable to account to the Provincial 
Government, after he has ceased to be manager 
for his receipts and disbursements during the 
period of bis management. Section 25 is impor¬ 
tant : it shows how the monies received by the 
manager in respect of the estates or tenures sbal 
be applied, and for what purposes. The schema 
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of the section is that certain purposes, nine in 
number, for which the monies received by the 
Manager can be applied, are mentioned in a 
particular order: that order gives a priority list 
which cannot bs changed unless the Provincial 
Government specially otherwise directs. First 
in the order of priority comes the payment of 
Government revenue and all cesses and other 
public demands etc ; second is the payment of 
chaukidari taxes, municipal taxes, etc ; third is 
the payment of costs of management and super¬ 
vision, the rafce3 of such costs to be fixed by rules 
made under the Act ; fourth is the payment of 
a quarterly allowance to the proprietor or tenure- 
holder, the rate of allowance not exceeding 
twenty per cent of the monies received by the 
manager, to be fixed by rules made for estates 
or tenures falling within different income groups; 
fifth is the maintenance of buildings in a proper 
state of repairs; sixth is the payment of costs of 
irrigation works for the benefit of the tenantry 
of such estates or tenures at such rates a3 may 
be fixed by rules ; seventh is the liquidation of 
debts and liabilities in accordance with a scheme 
approved by the Provincial Government; eighth 
is the payment of incidental and unforeseen 
charges; and ninth is the liquidation of debts or 
liabilities other than those mentioned in cl. 7. 
After all the aforesaid disbursements have been 
made in the order of priority mentioned above 
any surplus remaining shall bG paid to the pro¬ 
prietor or tenure-holder at the end of each finan¬ 
cial year. The manager is given power to deduct 
from the surplus any sum which ho may consi¬ 
der necessary to retain as a working balance for 
the management of the estate or tenure. Sec¬ 
tion 26 gives the manager power to contract 
loans on the security of the estate or tenure. 

[62] Chapter ix provides for an appeal against 
orders of the manager, and the appeal is to be 
heard by such authority as may be empowered 
by the Provincial Government. It is stated that 
the decision of the appellate authority shall be 
final and shall not be questioned in any Court. 

[53] Chapter X provides for the constitution of 
an Advisory Committee and its functions. 

[51] Chapter xi seems to bar the jurisdiction 
of Courts, and states that the declaration of the 
Provincial Government under sub-s. (l) of S. 3 
and the order of the manager under sub-s. (l) 
of S. 13 or where an appeal had been preferred, 
the order of the appellate authority shall not be 
questioned in any Court and it shall not be lawful 
for any Court to pa33 any order or do anything 
which may in any way interfere or have the 
effect of interfering with such management by 
the Provincial Government. Chapter xil deals 
with suits and appeals by and against a proprie¬ 
tor or tenure-holder during the management of the 
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estate or tenure by the Provincial Government, 
and chap. XIII gives the Provincial Government 
power to relinquish management afc any time. 

[55] In chap. XIV, S. 34 gives the power to 
appoint a new Manager, and S. 37 provides for 
delegation of powers. Chapter XV deals with 
the power to make rules, and chap. XVI deals 
with penalties and amendments. 

[56] I had failed to notice that S. 29 in 
Cbap. X gives the proprietor or tenureholder a 
right to inspect the audited accounts of his 
estate or tenure once a year or cause the eame 
to be inspected at the end of every year. The 
proprietor or tenureholder ha3 no remedy if the 
accounts are not audited, and the right to in¬ 
spect the audited accounts may be rendered 
illusory if the accounts are not audited every 
year. If the proprietor or tenure-holder dis¬ 
covers any irregularity or defect in maintain¬ 
ing the accounts or in managing the estates or 
tenures, ha may bring the matter to the notice 
of the Provincial Government through the 
Advisory Committee. It is then left to the 
Provincial Government to take such action as 
it thinks fit, and the action of the Provincial 
Government shall not be questioned in any 
civil Court. 

[57] The above is a brief summary of the 
important provisions of the impugned Act in so 
far as they show its nature, scheme and pur¬ 
pose. The constitutional questions argued be¬ 
fore us have a close connection with, and are 
dependant upon, the nature, scheme and pur¬ 
pose of the impugned Act. These constitutional 
questions may be thus formulated at this stage; 
(l) Whether the impugned Aot was within the 
legislative competence of the authority making 
it; (2) whether the impugned Act was hit by the 
restrictive provisions in S. 299, Government of 
India Act, 1935; (3) whether the impugned Act 
is inconsistent with any of tho provisions in 
Part ill of the Constitution of India, dealing 
with Fundamental Rights, and therefore, void 
to the extent of such inconsistency under 
Art. 13 (l) of the Constitution; (4) what is the 
legal effect of the certificate given by the Presi¬ 
dent under cl. (6) of Art. 31 of the Constitu¬ 
tion; and (5) if some of the provisions only are 
inconsistent with any Fundamental Rights, 
can the inconsistent provisions be severed 
from the rest of the impugned Act ? The 
arguments advanced before us for, and 
against, the impugned Act may be said to fall 
under the five general questions formulated 
above, though there are many subsidiary points 
or topics under each question which will be 
stated and dealt with at the appropriate stage. 
The issues framed in the suit, though differ¬ 
ently worded, raise in substanoe the same five 
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questions. Id formulating the constitutional 
questions, I have not been unmindful of the 
necessity of keeping scrupulously within the 
domain appropriate to judicial action, and the 
principle that the Court will not ‘‘formulate a 
rule of constitutional law broader than is re¬ 
quired by the precise facts to which it is to be 
applied”, Ashwander v.TennesseeValley Autho¬ 
rity, 297 U. S. 288, 8 L. Ed. 688. 

[58] For convenience of discussion, I shall 
take each general question separately and deal 
with all the topics arising thereunder, and 
thereafter give my answer to the question. Such 
an arrangement will, I venture to think, avoid 
tautology or overlapping, and give point, con¬ 
sistency and logical sequence to the discussion. 

[59] I proceed now to consider the first 
question. At the time of the enactment of the 
impugned Act, the constitution charter was the 
Government of India Act, 1935, as amended up 
to that date and a3 modified, adapted or varied 
by the Indian Independence Act of 1947, and 
the India (Provisional Constitution) Order, 
1947. The question of legislative competence of 
the Bihar Legislature which made the impugned 
Act has, therefore, to be considered with refer¬ 
ence to the provisions of the Government of 
India Act, 1935. Mr. Lalnarain Sinha appear¬ 
ing for the State of Bihar, has addressed us as 
to the way in which such a question has to be 
approached. So far back as 1S78, in the cele¬ 
brated case of Queen v. Burah, 5 i. a. 178: 
(4 Cal. 172 p. c.), Lord Seiborne indicated the 
proper way of approaching such a question. 
He said : 

“The Indian Legislature has powers expressly limited 
by the Act of the Imperial Parliament which created 
it, and it can, of course, do nothing beyond the limits 
which circumscribe these powers. But, when acting 
within those limits, it is not in any sense an agent 
or delegate of the Imperial Parliament, but has, and 
was intended to have, plenary powers of legislation as 
large, and of the same nature as those of Parliament 
itself. The established Courts of Justice, when a ques¬ 
tion arises whether the prescribed limits have been 
exceeded, must of necessity determine that question; 
and the only way in which they can properly do so, 
is by looking to the terms of the instrument by which, 
affirmatively the legislative powers were created, and 
by which, negatively, they are restricted. If what has 
been done is legislation, within the general scope of 
the affirmative words which give the power, and if it 
violates no express condition or restriction by which 
that power is limited (in which category would, of 
course, be inoluded any Act of the Imperial Parliament 
at variance with it), It is not for any Court of Justice 
to Inquire further, or to enlarge constructively those 
conditions and restrictions.” 

Therefore, I would be ohary of introducing 
notions based on general theories and thereby 
reading more into the terms of the instrument 
by which the legislative powers were created or 
restricted, unless the very terms used in the 


constitutional instrument or charter compel the 
introduction of such notions or theories. In 
America, where there are written constitutions, 
the principle that an Act of the Legislature 
could be held invalid because in conflict with a 
law of superior authority was no innovation, 
when it was first propounded by Marshall 0. J. 
in Marbury v. Madison , 1 Cranch 137, though 
the decision came at a time when there was 
much acrimonious controversy between the 
Federalists and the Republicans as to the 
appropriate domain of judicial action. It was 
always recognised that in litigation before a 
Colonial Court, the contention might be made 
that an enactment of the local legislature was 
in excess of its powers and eo void. In England, 
in Dr. Bonham's case, 8 Coke's Bep. at p. 118a 
Lord Coke made the exaggerated claim that 

“the common law would oontrol Aots of Parliament, 
and sometimes adjudge them to be utterly void ; for 
when an Act of Parliament is against common right 
and reason, or repugnant or impossible to be performed 
the common law would control it, and adjudge such 
Aot to be void.” 

Lord Coke spoke at a time when the authority 
respectively of the King, the Parliament, and 
the common law as declared by the Judges was 
a matter of high controversy, and he was. an 
active participant in that struggle As one 
writer has pufc it, “Coke fudged badly in vouch¬ 
ing precedent for his bold statement”. As we 
know, history has settled it that the King in 
Parliament is supreme in England, and the 
Judges must obey the statute. But the idea that 
a statute, contrary to common right or reason, 
is void, and that it pertains to the Judges to 
apply the test, entered into the American politi¬ 
cal heritage and exercised a great influence in 
the incorporation of constitutional guarantees in 
a written Constitution and in promoting the 
praotice of judicial review of legislation. 

[60] There cannot ba any doubt, however, 
that it is the duty of the Court to pronounce on 
the validity of a law (when such a question 
really arises for determination), made by a 
legislature whose powers are created, controlled 
or limited by a written, eonstitional instrument. 
Writing on the power of the federal judiciary 
under the Constitution of America, Hamilton 
wrote in the Federalist (No. 78) : 

“The interpretation of the laws is the proper ana 
peculiar province of the Courts. A constitution is* 10 
fact, and must be regarded by the Judges, as a funda¬ 
mental law. It therefore belongs to them to ascertain its 
meaning, as well as the meaning of any particular Ao 
proceeding from the legislative body. If there ehou 
happen to be an Irreconcilable variance between t 
two. that which has the superior obligation and validi y 
ought, of course, to be preferred ; or, in other words, 
the Constitution ought to be preferred to the statute 
the intention of the people to the intention of 
agents.” 
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of Liafc II and items 4, 8, 9 and 10 of List III, 
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[6i] I have made these observations with 
Tegard to the method of approach and the 
nature of our task, because, as will presently 
appear, there h &3 been much disoussion before 
us as to what the provisions of S. 299, Govern¬ 
ment of India Act, 1935, and the Fundamental 
Rights guaranteed by the provisions in Part III 
of the Constitution of India really mean. The 
discussion ha3 ranged over a wide field embrac¬ 
ing such topics as principles of natural justice, 
principles and purpose of legislation, the prin¬ 
ciples of English Common law, and the princi¬ 
ples of economics as to earned and unearned 
income, etc. Some of these topics really need 
no consideration, as they fall outside the 
domain appropriate to judicial aofcion. 

[02] I would accordingly approach th9 first 
question from the point of view expressed and 
explained in the words of Lord Selborne quoted 
above. I have already stated what the impugned 
Act seeks to provide for. One of our main 
difficulties in this case ha3 been that the impug¬ 
ned Act seeks to provide for so many things by 
one piece of legislation that it is difficult to 
classify it under one head or item, either with 
regard to its nature or its purpose and effect. 
The impugned Act, amongst other things, 
provides for: (1) transference of management of 
33tate3 and tenures from the proprietor or tenure- 
holder, either to Provincial Government or a 
Manager under the Provincial Government ; 
(2) taking away the right of the proprietor or 
tenure-holder to mortgage or lease ; (3) taking 
away the right to realise ronfcs and profits inclu. 
ding the right to realise arrears of rents and 
profits ; (4) barring of suits anl proceedings in 
respect of any debts or liabilities of the proprie¬ 
tor or tenure-holder the payment of which is 
secured by the mortgage of, or is a charge on, 
the estates or tenures or any portion thereof ; 
( 5 ) a declaration of nullity of processes and 
execution for attachment and sale of such 
estates or tenures for or in respect of any debt 
or liability of the proprietor or tenure-holder 
whether the payment of such debt or^ liability 
is or is not secured by the mortgage of or is a 
charge on, such estates or tenures or any por¬ 
tion thereof ; and (6) the prevention of the estate 
or tenure being sold or attached in respect of 
any debts or liabilities except for or in respect 
of debts due, or liabilities incurred, to the Crown. 

[G2al It ha3 been contended by Mr. Lai 
Narain Sinha that in pith and substance, the 
impugned Act merely provides for possession of 
estates and tenures, and does not amount to a 
compulsory acquisition of land. He ha3 refer¬ 
red us to item 21 of List U in Soh. 7, Govern¬ 
ment of India Act, 1935, and ha3 contended that 
that item, supplemented, if necessary, by item 2 


completely covers the impugned Aot. It i3 point¬ 
ed out that under S. 100, Government of India 
Aot, 1935, the Bihar Legislature had full power 
to make a law with respect to any of the mat¬ 
ters enumerated in lists ll and III. It is further 
pointed out that no question of inconsistency or 
repugnancy to any existing Indian law or 
earlier federal law can arise within the meaning 
of 8. 107, Government of India Act, inasmuch as 
the impugned Act had received the assent of the 
Governor-General. Mr. P. R. Das, appearing for 
the plaintiff, has contended that the impugned 
Act in so far a 3 it acquires rights in or over land 
is really a piece of legislation authorising com¬ 
pulsory acquisition of land but without payment 
of any compensation; in other words, hia con¬ 
tention i 3 that the impugned Act is. really a 
piece of confiscatory legislation, which takes 
away every important right of an owner of land 
except the empty husk of proprietorship, and 
does not, therefore, come under any of the item3 
in the three Lists of soh. 7, Government of 

India Aot, 1935. 

[63] Item 21 of List II reads : 

“ Land, that 13 to eay, rights in or over land, land 
tenure?, including the relation of landlord and tenant, 
and the collection of rent?; transfer, alienation and 
devolution of agricultural land ; land improvement and 
agricultural loans ; colonization; Courts of Wards ; en¬ 
cumbered and attached estates; treasure trove.” 

This item has beeo the subject of judicial con¬ 
sideration of the highest authority. In Jagan- 
nath Baksk Singh v. United Provinces , A. I. R. 
(33) 1946 p. C. 127 (I. L. R. (1946) Kar. P. C. 

129 ), their Lordships of the Judicial Committee 
had occasion to pronounce on the validity of 
the United Provinces Tenancy Act, 1939, which 
sought to regulate and secure the rights of the 
tenants in various respects, and in doing so 
impugned on the powers which, but for such a 
measure, the taluqdar3 might have exercised 
within their estates. Tne appellant to the Privy 
Council, who was a descendant of suoh a taluq- 
dar, claimed that the impugned Act created 
rights and interests in land in favour of other 
persons contrary to the sanad granted to the 
appellant’s predecessor by the Crown, and thus 
deroga'ed from the terms of the Crown grant. 
Their Lordship3 referred to item 21 of Li3t II, 
and said that the enumeration made in that 
item oovered all the subjects in the Act there 
impugned. They further pointed out that S. 299 
had no application, inasmuch as regulating the 
relation of landlord and tenant, thereby dimi¬ 
nishing rights hitherto exercised by the landlord 
in connection with hi3 land wa3 different from 
compulsory acquisition of land. In a later deci¬ 
sion in Megh Raj v. Allah Rakhia, 74 I. A. 12: 
(a. I. R. (34) 1947 P. 0. 72), it was observed that 


424 Patna 


Kameshwar Singh v. Province op Bihar (SB) (Das J .) 


1.1.R 


the key to item 21 wag to be found in the open¬ 
ing word ‘ land”. Their Lordships then stated : 

“ That word ig sufficient in itself to include ever? 
form of land, whether agricultural or not. . . . Item 
is part of a constitution and would, on ordinary prin' 
ciples : receive the widest construction, unless for some 
reason it is cut down either by the terms of item 21 
itself or by other parts of the constitution, which has 
to be read as a whole. As to item 21. ’ land \ the 
govern ng word, is followed by the rest of the item, 
which goes on to say, ‘ that is to say \ These words 
introduce the most general concept ‘rights in or over 
land . Rights in land ’ must include general rights 
like full ownership or base-hold or all such rights. 

Right’ over land ’ would include easements or other 
collateral rights, whatever form they might take. 
Then follow words which are not words of limitation 
but of explanation or illustration, giving instances 
which may furnish a clue for particular matter*; thus 
there are the words ‘relation of landlord and tenant, 
and collection of rents These words are appropriate 
to lands which are not agricultural equally with agri¬ 
cultural lands. Rent is that whioh issues from the 
land. Then the next two sentences specifically refer 
to agricultural lands, and are to be read with items 7, 

8 and 10 of List III. These deal with methods of 
transfer or alienition or devolution, which may be 
subject to federal legislation, but do not conoern tho 
land itself, a sphere in which the provincial and 
federal powers are concurrent, subject to the express 
exception of the specific head of agricultural land 
which is expressly reserved to the provinces. The re¬ 
mainder of item 21 specifies important matters of 
special consequence in India relating to land. The 
particular and limited specification of agricultural land 
prove? that ‘ land ’ is not used in item 21 with res¬ 
tricted reference to agricultural land but relates to 
land in general. Item 2 is sufficient to give express 
powers to the provinces to oreata and determine the 
powers and jurisdiction of Courts in respect of land, 
as a matter ancillary to the subject of item 21. ” 

Dealing with the question that there was no 
express provision in the Constitution Aot refer¬ 
ring by name to mortgages, their Lordships 
said that a constitution did not generally deal 
with particular transactions or type3 of transac- 
tions, and in their Lordships' judgment mort¬ 
gages of land would, as a matter of construction, 
properly fall under item 21 in so far a3 they 
are mortgages of land, though in certain res¬ 
pects they would include elements of transfer 
of property and of contract. In Ten Bug 
Taim v. Collector of Bombay , A. I. R. (33) 
1946 Bom. 216 : (47 cr. L. J. 694), a single Judge 
of the Bombay High Court had occasion to 
consider item 21 of List II in connection with 
an order of requisition made by the Collector 
of Bombay in respect of a property known as 
the Dhanraj Mahal. The view there taken of 
item 21, particularly of the expression “that 
is to say”, occurring in the item was different 
from that of their Lordships of the Judicial 
Committee; but it is only fair to add that this 
Bombay decision was earlier in time than the 
decision in Megh Raj v. Allah Rakhia , 74 
I. A. 12 I (A. I. R. (34) 1947 P. C. 72), 


[64] Looking at the question merely from 
the affirmative point of view and ignoring for 
the time being the restrictive provisions of 
8. 299, it seems to me that item 21 of list n, 
supplemented by item 2 of that List and items 
4, 8, 9 and io of List in, would cover most of 
the provisions of the impugned Aot. With 
regard to unsecured creditors, whose right tc 
bring suits and obtain decree, etc., is affected by 
some of the provisions of the impugned Aot 
it may be necessary to fall back upon another 
item oi List II, namely, item 27 which, amongst 
other subjects, mentions moneylending and 
money-lenders. It is worthy of note that 
compulsory acquisition of land is an item by 
itself in Li3t II. It is item 9 in that List. 
Whether the impugned Act merely provides 
for taking possession of estates and tenures for 
a public purpose without acquiring them, as- 
contended by Mr. Lalnarayan Sinha, or whether 
it provides for compulsory acquisition of land 
without payment of compensation and without- 
a public purpose, as has been argued by Mr. 

P. R, Das, is a question which I shall present¬ 
ly consider when I oome to the negative aspeot 
of the question, with particular reference to the 
restrictive provisions in S. 299, Government of 
India Act, 1936. Solely from the affirmative 
point of view, I do not think it matters whether 
the impugned Act provides for mere taking of 
possession or for compulsory acquisition without 
payment of compensation. The impugned legis¬ 
lation would, in either view, be covered by the 
various items already referred to in List II and 
List in. 

[65i The seoond question brings us at once tc 
the negative aspect, namely, the restrictive pro¬ 
visions in 8. 299, Government of India Act, 1936. 

I am reading s. 299 : 

“299. (I) No person shall be deprived of his property 
in British India save by authority of law. 

(2) Neither the Dominion nor a Provincial Legisla¬ 
ture shall have power to make any law authorising 
tho compulsory acquisition for public purpose oi 
any land, or any commercial or industrial undertak¬ 
ing, or any interest in, or in any company owning, any 
commercial or industrial undertaking, unless the law 
provides for the payment of compensation for tho 
property acquired and either fixes the amount of the 
compensation, or specifies the principles on which, 
and the manner in whioh, it is to be determined. 

(3) No Bill or amendment making provision for tbe 
tranferenca to publio ownership of any land or for 
the extinguishment or modification of rights therein, 
including rights or privileges in respect of land 
revenue shall be introduced or moved in the Dominion 
Legislature without the previous sanction of the 
Governor-General, or in a Chamber of a Provincial 
Legislature without the previous sanotion of the Gov¬ 
ernor. 

(4) Nothing in this section shall affect the provi¬ 
sions of any law in force at the date of the passing oi 
this Aot. 
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(5) In this section “land” includes immovable 
property of every kind and any rights In or over such 
property, and “undertaking” includes part of an 
undertaking.” 

[66] There has been an elaborate and in¬ 
teresting discussion as to the meaning of the 
expression “save by authority of law” occurring 
in sub-s. (l) of S. 299. Mr. P. R Das has con¬ 
tended that the expression ha3 the same mean¬ 
ing, whioh expressions like ‘ due process (or 
oourse) of law’ and “the law of the land” have 
in the State Constitutions of America or the 
Constitution of the United States. Dr. Cooley 
in hi3 well-known Treaties on Constitutional 
Limitation (Vol. II, page 736, 8th Edition) has 
quoted the definition given by Mr. Webster in 
the Dartmouth College case 4 Wheat. 591: 
4 L. ED. 629, which stated : 

“By the law of the lard ia most dearly intended 
the general law ; . . . the meaning is that every 
citizen shall hold bis life, liberty, property aDd immu¬ 
nities, under the protection of the general rules which 
govern society. Everything which may pass under the 
form of an enactment is not therefore to be considered 
the law of the laud.” 

Commenting on this Dr. Colley observed : 

“The words ‘by the law of the land’ do not mean 
a statute passed for the purpoFe of working the wrong. 
.... Nor do they mean anything which the legisla¬ 
ture may see lit to declare to bo such ; for there are 
certain fundamenta.1 righie, which our system of 
jurispudence has always recognised, whioh not even the 
legislature can disregard in proceedings by which a 
person is deprived of life, liberty or property” 
(Colley’s Constitutional Limitations, Vol. II, Sth Edn., 
pp. 737-38).” 

Mr. P. Das’s contention is that the word “law” in 
the expression ‘‘save by authority of law” does not 
mean the particular enactment in question, cut 
the general law, the “law of the land’* including 
the entire body of statute and common law. It 
is further contended that under the common 
law of England, where a statute authorises 
the compulsory acquisition of property, it is the 
invariable practice to provide for the payment 
of compensation. Furthermore, it is an esta¬ 
blished rule of construction that express 
words are required to authorise the taking of 
property without payment of compensation. 
Mr. P. R. Das has argued that these principles 
of the common law of England are applicable to 
India as rules of justice, equity and good con¬ 
science. Mr. Da9 has cited a large number of 
decisions in support of his contentions. Attorney 
General v. De Keyser's Royal Hotel Ltd., 1920 
A. c. 508 : (89 L. J. ch. 417) ; Attorney-General 
V. Horner , (1885) 14 Q. B. D. 245 at pp. 256-57 *. 
(54 L. J. Q. B. 227) ; Colonial Sugar Refining 
Co. Ltd. v. Melbourne Harbour Trust Commis¬ 
sioners, 1927 A. C. 343 at p. 359 : (96 L. J. P. c. 
74) Newcastle Breweries v. The King , ( 1920 ) 
1 K. B. 854 : (89 L. j. iK. B. 392) ; Western 
Countries Ely. Co. v. Windsor and Annapolis 


Ely. Co., ( 1882 ) 7 A. c. 173 at pp. 188-33 : (51 
L.J.P.O, 43); Waghela Eajsanji v. Masluddin- 
14 I. A. 89 at p. £6 ; (ll Bom. 551 P. C ) and 
Maharaja of Jeypore v. Rukmini Pattama - 
devi , 46 I. A. 109 at pp. 118-19 : (a. I. R. (6, 
1919 P. C. l). 

[67] In the view which I take of s. 299, it is 
unnecessary to embark on an investigation oi 
the common law of England on this subject or 
to apply the principles of ibat coramoa law on 
the basis of justice, equity and good conscience 
That in my opinion, would bo reading some¬ 
thing more into the words of s. 299, and I pro¬ 
pose to interpret s. 299 confining myself to the 
words used therein without reading anything 
more into the words. The word “law” in sub-,'* 
s. (l) must, at least, mean “valid law”.. 
Sub-s. (l) of S. 293 has taken the shape of a 
general declaratory statement, in the negative 1 
form, which must surely mean that no person, 
shall be deprived of his property by a mere 
executive, administrative, or prerogative act.! 
If the executive takes the property of any per-) 
son, it must be prepared to justify that act; 
under the authority of a valid law. Sub-sec- r 
tion (2) is clearly a restrictive clause on the 
power of legislation. Part 1 of the sub-section 
3tates, intfr alia, that neither the Dominion 
nor a provincial legislature shall have power tc 
make any law authorising the compulsory 
acquisition for public purposes of any land 
(I am omitting portions which are not relevant 
for our present purpose), unless a particular 
requirement is fulfilled ; the second part of the 
sub-section contains the requirement, the re¬ 
quirement being the payment of compensation 
either by fixing the amount or specifying the 
principles and the manner in which the com¬ 
pensation is to be determined. If this require- 
ment is fulfilled, then and then only the law 
authorising compulsory acquisition for public 
purposes of any land etc., can be made and will 
be valid. The effect of the two part3 of the sub¬ 
section read together is clearly this : it i3 not 
open to any legislature to make any law autho¬ 
rising the compulsory acquisition of land unless- 
the following two conditions are fulfiJded. The 
first or rather inherent condition is that the 
compulsory acquistion must be for public pur¬ 
poses. It is true that sub-s. (2) of s. 299, ae 
worded, does not, strictly speakiLg, make ‘public 
purposed’ a condition precedent, but rather 
assumed that compulsory acquisition can be for 
public purposes only; it makes ‘public purposes^ 
inherent in compulsory acquisition. Regulation 
I [l] of 1824 perhaps the earliest regulation relat¬ 
ing to acquisition of property by Government 
recognised the principle that such acquisition i& 
made ‘for purposes of general convenience ta 
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community or arrangement of public utility.’ 
In the Land Acquisition Acts which followed, 
right up to Act I [l] oi 1894, the same principle 
finds recognition. Section 293 (2) must be con¬ 
strued in the light of the then existing state of 
the law in this country. Id was, perhaps, this 
historical background which the Joint Pariia. 
mentary Committee had in mind when it said : 

“We think that some general provision should be 
inserted in the Constitution Act, safeguarding private 
property against expropriation in order to quiet doubts 
which have been aroused in recent years by certain 
Indian utterances. It is obviously difficult to frame 
any general provision with this object without unduly 
restricting the powers of the Legislature in relation 
particularly to taxation; in fact, muoh the same diffi¬ 
culties would be presented as those which we have 
discussed above in relation to fundamental rights. We 
d3 not attempt to define with precision the scope of the 
provision we have in mind, the drafting of which will 
require careful consideration for the reasons we have 
indicated ; but wo think that it should securo that 
legislation expropriating, or authorising the expropria - 
tion of, the properly of particular individuals should 
be lawful only if confined to expropriation for public 
purposes and if compensation is determined, either in 
the first instance or on appeal, by some independent 
authority. General legislation, on the other hand, the 
effect of which would be to transfer to public ownership 
some particular class of property, or tc extinguish or 
modify the rights of individuals in it. ought, we think to 
require the previous sanction of the Governor General 
or Governor (as the oase may be) to its introduction ; 
and in that event he should be directed by his Instru¬ 
ment of Instructions to take into account as a relevant 
faotor the n-iture of the provisions proposed for com¬ 
pensating those whoso interest will be adversely affected 
by the legislation.” 

[63] The second condition is that it must 
provide for compensation and either fix the 
amount of compensation or specify the princi¬ 
ples on which the payment of compensation is 
to be determined. Sub-sectiou ( 3 ) in my opinion, 
relates to a procedural matter, and provides as 
additional safeguard in respect of any proposed 
legislation for the transference to public owner¬ 
ship of any land or for the extinguishment or 
modification of rights therein, including rights 
or privileges in respect of land revenue. I do 
not think that sub-9. (3) is in derogation of sub- 
3 . (2). Sub-section (3) covers, perhaps, a wider 
field, and applies also to proposed legislation which 
merely modifies rights in land without acquiring 
them. But if any law authorises compulsory ac¬ 
quisition of land or of any right in land, that 
law mu3t provide for compensation in accor¬ 
dance with the provisions of sub-s. ( 2 ). I do not 
think that sub-s. (3) affects that position. Sub¬ 
section ( 4 ) saves any pre-existing law, such as the 
Land Acquisition Act of 1894. Sub-section ( 5 ) is 
important, as it explains what is meant by the 
expression “land” in S. 299. The word “land” 
inoludes immovable property of every kind and 
any rights in or over such property. 


[69] If the view which I have taken of s. 299, 
Government of India Act, 1935, be correofc, then 
it follows that the validity of the impugned Aot 
depends on; (i) whether it authorises oompnlsory 
acquisition of any right in land; (ii) whether 
such acquisition was for a publio purpose ; and*; 
(iii) whether it provides for compensation. On 
each of the aforesaid three questions, there has 
been a controversy. The third question is, I 
think, easy of solution. The only payment which 
the impugned Act provides for is the payment 
of a quarterly allowance to the proprietor or 
tenure holder, and the payment of a surplus, if 
any, under sub-s. (2) of s. 25 of the impugned 
Act, subject to the provisos mentioned therein. 
Such payment does not, in my opinion, amount 
to compensation: firstly because, according to the 
scheme of s. 25, it is the proprietor’s own money 
which is being paid to him; secondly, because 
the payment is hedged in with so many con¬ 
ditions that in effect there may be no payment 
at all. 

[70] The other two questions are not amenable 

to an easy solution. First, as to the question 
whether the impugned Act authorises compulsory 
acquisition of land within the meaning of S. 299, 

I find it very difficult to accept the contention / 
of Mr. Lalnarain Sinha that the impugned Aot 11 
Drovides for nothing more than mere possession 
of an sstate or a tenure. There are many pro¬ 
visions in the impugned Act which go a good deal 
beyond mere possession. Take, for example, 
those provisions which relate to a mortgagee or a 
lessee on the land. The power of the proprietor 
or tenure-holder to lease or motgage the property 
is taken away. The lessee or mortgagee can be 
removed by an order of the manager. The mort¬ 
gagee loses his right as a mortgagee, and hag to 
file a claim like an ordinary creditor. The right 
to arrears of rent and profits is taken away* 

The proprietor or tenure-holder cannot even a3k 

for accounts. All these provisions go much be¬ 
yond mere possession, Ordinarily, if possession 
of a particular piece of land is taken, possession 
is taken subject to the assets and liabilities. 
What the impugned Act provides for is the tak¬ 
ing of possession, after depriving the owner of 
several of his rights, in pare or whole, and after 
repudiating, in part or whole, many of the liabi-_ ^ 
lities existing on the estate or tenure or agains 
the proprietor or tenure-holder. The impugn 
Act is, therefore, a combination of possession 
cum deprivation of many important rights m 
land; cum repudiation or reduction of liabil 1 10 » 
secured or unsecured; cum barring of juris ic- 
tion of Courts; etc. It i3 true that if the fces 0 
compulsory acquisition were the transference or 
deprivation of the totality of rights of an owner, 
then the impugned Act fall3 short of acquisition. 1 
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do not, however, think that is the proper test under 
S. 299. Most of the provisions of the impugned 
Act are apparently borrowed from the Chota 
Nagpur Encumbered Estates Act, 1876, and if 
one is permitted to use an expression with¬ 
out casting any reflection on anybody, the ‘ins¬ 
piration* behind the impugned Act seems to have 
been derived from the Chota Nagpur Encum¬ 
bered Estates Act. The scheme of the impugned 
Act follows closely the scheme of latter Act with 
one very important difference. The basic prin¬ 
ciple of the Chota Nagpur Encumbered Estates 
Act is that the holder, whose estate is taken 
over, suffers from some disqualification or diaa. 
bility, and asks for the application of the Act to 
bis estate; or the Deputy Commissioner i3 satis¬ 
fied that the estate has been attached and is lia¬ 
ble to be sold in execution of a decree or order 
of a civil Court or a revenue Court or the holder 
has entered upon a course of wasteful extra¬ 
vagance likely to dissipate his property. Thi3 
basic principle—this raison d' etre of the Cnota 
Nagpar Encumbered Estates Act—has been ig¬ 
nored in the impugned Act and what was applied 
in the case of a sick proprietor is being applied 
to all, healthy or otherwise. 

[71] Be that a3 it may, in view of the terms 
of sub.s. (5), S. 299 would apply to compulsory 
acquisition of immovable property of every kind, 
including any rights in or over such property. 
It seems clear to mo that the impugned Act 
provides for the acquisition or deprivation of 
several rights in land, even though the entire 
bundle of rights of a proprietor or tenure bolder 
is not taken away. A very similar question arose 
for decision in the Minister of State for the 
Army v. Dalziel , G8 Comm. L. R. 261, where the 
Commonwealth of Australia took possession of 
a piece of land, by virtue of Regn. 54 of the 
National Security (General) Regulations, of which 
one Arthur Dalziel was the occupier as a weekly 
tenant. The question that arose for decision 
was whether the taking under Regn. 54 for an 
indefinite period of the exclusive possession of 
the land constituted an acquisition of property 
within the meaning of S. 51 (xxxi) of the Cons¬ 
titution of Australia. Section 51 (xxxi) of the 
Constitution empowered the Commonwealth Par¬ 
liament to make law with respect to 

“the acquisition of property on juat terms from any 
State or person for any parpose in respect of which the 
Parliament has power to mako laws.” 

Latham C. J. answered the question in the ne¬ 
gative and held that the possession under the 
regulation was akin to that of a licensee. The 
majority of Judges, however, held that the tak¬ 
ing of possession under Regn. 54 constituted 
an acquisition of property within the meaning of 
3. 51 (xxxi) of the Constitution. The arguments 


for and against the two vifiws have been very 
carefully considered in the decision, and no use¬ 
ful purpose will be served by re-stating those 
arguments. It is, I fchiok, sufficient to state that 
I am in entire agreement with the majority 
view. Rich J. pointed out that property, in rela¬ 
tion to land, was a bundle of rights exercisable 
with respect to the land, and the tenant of an 
un-encumbered estate in fee simple in posses¬ 
sion had the largest possible bundle. Bo further 
pointed out that there was nothing in the Cons- 
titution to suggest that the legislature was in¬ 
tended to be at liberty to free itself from the 
restrictive provisions of the placitum by taking 
care to seize something short of the whole bun¬ 
dle owned by the person whom it was expro¬ 
priating. It was rightly observed that a right 
to possession was a right of property, and wa3 
the most characteristic and essential of those 
rights. Williams J. referred to the decision of the 
House of Lords in Attorney General v. De Key¬ 
sets Royal Hotel Ltd., 1920 A. O. 508 ; (89 
L. J. oh. 417), and pointed out that the perma¬ 
nent and temporary acquisitions of property 
were dealt with in the Defence Act of 1842 in the 
same way, and both transactions were treated 
as concerning property which was being acquir¬ 
ed from the owners or any other person or per¬ 
sons interested therein, and in borh cases the 
statute provided for a purchase or hiring by 
agreement. Therefore, on principle, no distinc¬ 
tion can be made between possession for a tem- 
psrary period and acquisition for all time. In 
Bug Tain v. Collector of Bombay , A. I. R. (33) 
1946 Bom. 216 ; (47 Cr. L J. 594), Bbagwafci J. 
preferred the view of Latham C. J. That deci¬ 
sion ia entitled to respect, but is not binding on 
us. It appears that after Bhagwati J.’s decision, 
an ordinance was made (No. 6 of 1947) under 
the authority conferred on the Provincial Legis¬ 
lature to enact laws with respect to requisition 
of land by a notification of the Governor- 
General of India under S. 104, Government- of 
India Act, 1935. In Ratanchand Hirachand v. 
D. R. Pradhan, a.i.R. (36) 1949 Bom, 93 : 
(50 Bom. L. R. 614), it was held that the 
Governor General had authority to issue a 
notification whereby he conferred on the pro¬ 
vincial legislature power to enact laws with 
respect to requisition of land. It appears that 
to put the matter beyond any doubt, Item 36 
of List II and Item 42 List III of the Constitu¬ 
tion of Iudia mention both acquisition or 
requisitioning of property. Article 31 (2) of 
the Constitution of India, which corresponds 
more or less to S. 299 (2), Government of 
India Act, 1935, also mentions both taking pos¬ 
session of or acquiring property for public pur. 
poses. 
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[72] Looking at the impugned Aot from the 
point of view of s. 299, Government of India 
Act, 1935, as I am doing now, it seems to me 
that the impugned Act cannot be justified in 
the way Mr Lalcarain Sinba has sought to do 
.it 1 , by molding that it provides merely for 
j possession of land and not acquisition. In my 
opinion, the impugned Act is a piece of con¬ 
fiscatory legislation which deprives a proprietor 
jOr tenure.holder of several of his important 
.rights in land without providing for compensa¬ 
tion to him. The principle that an increase 
of the amount of land revenue payable for 
estates does not involve acquisition of right in 
or over immovable property laid down in 
Kunwar Lai Singh v. Central Provinces and 
Berar , 1944 F. a R. 284: (a.i.b. (si) 1944 F. 0 . 
62) has no application here. In that case, 
Spens 0, J, 'pointed out that the word 
acquisition* implies that there must be 
an actual transference of and it must be 
possible to indicate some person or body to 
whom is or are transferred, the land or rights 
in land. In the case before us, important 
rights in land are transferred by the impugned 
Act to the State Government or the Manager 
named in the vesting order. Therefore, the 
impugned Act is hit by S. 299, and was made 
in contravention of the provisions of that 
section. 

[73] There is, I think, an additional ground 
for its invalidity. The impugned Act does not 
show on the face of it that the acquisition is 
for a public purpose. I have referred to the 
preamble and the various provisions of the 
impugned Act. Except for a reference to the 
payment of costs of irrigation works for the 
benefit of the tenantry of the estates and 
tenures in the sixth clause of 8 . 25 U), there is 
nothing in the impugned Act to indicate that 
the purpose of acquisition is a public purpose. 
Mr. Lalnarain Sinba ha 9 referred us to various 
Acts passed in the last five years for the benefit 
of the tenantry, such as the Bihar Tenancy 
Amendments Act of 1946 to 1948, the Bihar 
Privileged Persons Homestead Tenancy Act of 
1948, the Bihar Bakasht Disputes Settlement 
Act, etc. He has stressed that we should take 
judicial notice of those Acts and hold that the 
purpose of the impugned Act is similar to the 
purpose of those other Acts, viz., to eliminate 
conflicts between landlords and tenants, to give 
larger rights to tenants, to make it easier for 
tenants to cultivate their lands, etc. 

[74] It should be stated here that a Court 
of law is not called upon to determine the 
expediency or otherwise of State polioy ; nor 
is it concerned with motives of legislation. 
The simple point for decision by a Court of 


law is whether the constitutional charter impose* 
a restriction on the power of legislation, and 
if so, whether the restriction has been exceeded. 
There is no doubt that one of the restriction* 
imposed by 8 . 299 is that a law authorising 
acquisition of property must De for a publi* 
purpose. It 13 , I think, beyond dispute that 
the State cannot take possession of the property 
of a and make it over to B, without reference 
to some use to which it is to be applied for the 
public benefit. There has been a good deal of 
discussion before us as to the power of the 
State to take private property, by virtue of an 
authority existing in every sovereignty, which 
the American jurists call the right of eminent 
domain. As Dr. Cooley has put it (Cooley’s 
Constitutional Limitations, vol. Ii, p. Hl9 f 

Edn. 8) : 

‘'The right to appropriate private property to public 
uses lies dormant in the State, until legislative action 
is had, pointing out the occasions, the modes, condi¬ 
tions, and agencies for its appropriations. Private 
property can only be taken pursuant to law; but a 
legislative act declaring the necessity, being the 
customary mode in which that fact is determined* 
must be held to be for this purpose ‘the law of the 
land’ and no further finding or adjudication can be 
essential, unless the constitution of the State hat; 
expressly required it. When, however, action is had 
for this purpose, there must be kept in view that 
general as well as reasonable and just rule, that 
whenever in pursuance of Jaw the property of an 
individual is to be divested by proceedings against hie 
will, a itrict compliance must be had with all the 
provisions of law which are made for his protection 
and benefit, or the proceeding will be ineffectual. 
Those provisions must be regarded as in the nature 
of conditions precedent, which are not only to be 
observed and oomplied with before the right of the 
property owner is disturbed, but the party olaiming 
authority under the adverse proceeding must show 
affirmatively such compliance.” 

[75] It ig clear that 8. 299, sub-S. (l) ana 
sub-8. (s) read together, imposes a restriction, 
or to put it inthe words of Dr. Cooley, imposes 
a condition that a law authorising acquisition 
of property must be for a public purpose, and 
on payment of compensation. There /s no 
authority in the State to take private property 
except for a public purpose. What then is a 
public purpose ? It is impossible to define the 
expression “public purpoee,” and Dr. Cooley 
rightly said, 

“we find ourselves somewhat at sea when we under* 
take to define, in the light of the judicial decisions, 
what constitutes a public use (Cooley’s Constitutional 
Limitations, Vol. II, Edn. 8, p. 1129). 

In Hamabai Framjee v. Secy, of State , 42 
I. A. 44 : (A.I.B. (1) 1914 P. 0 . 20) two suits 
were instituted to recover possession of certain 
lands situated in Malabar Hill, Bombay. In 
one of the suits, the land had been leased by 
the East India Company in 1854 for a term of 
ninety.nine years with a proviso that 
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**ln case the said company shall for any publio pur. 
pose be at any time desirous to resume possession of 
She premises, M 

they should be at liberty to re-enter. In the 
second suit, the land was granted by a sanad 
in 1839 at a small annual rent subject to a 
stipulation, “the said ground to be at any time 
resumable by Government for public pur¬ 
poses.” The Government of Bombay gave 
notioe that they desired to resume possession 
of the lands for a public purpose stating that 
they proposed to utilise the land for the resi¬ 
dences of Government officers. It wn,s found 
on evidence that owiag to the dearth of suitable 
bouses in Bombay and the high rents demanded, 
officials were reluctant to accept appointment 
there, and that this was prejudicial to the effici¬ 
ency of the various public eervicea. The question 
for decision in the Privy Counoil case was whether 
the aforesaid purpose was a public purpose. The 
argument of the appellant before the Privy 
Council was that 

'‘there cannot be a publio purpose in taking land if 
that land when taken Is not some in way or other 
made available to the publio at largo ” 

Their Lordships did not accept this argument. 
While deprecating an attempt to define precisely 
the extent of the phrase “publio purposes” in 
the lea^e, they laid down the following test: 

“Whatever elee the expression may mean, it must 
include a purpose, that is, an object or aim, in which 
the general interest of the community, as opposed to 
the particular interest of individuals, is directly and 
vitally concerned. M 

At page 1139 (Constitutional Limitations, vol. 
If, 8th Edn.) Dr. Cooley has thus stated the 
problem: 

“No satisfactory definition of the term ‘public use’ 
has ever been achieved by the Courts. Two different 
theories are presented by the judicial attempts to des¬ 
cribe the subjeots to which the expression would apply. 
One theory of ‘public use’ limits the application to 
’employment’—‘occupation.’ A more liberal and more 
flexible moaning makes it synonymous with ‘public 
advantage’ —‘public benefit.’ A little investigation will 
show that any definition attempted would exclude 
some subjects that properly should he included in and 
include some subjects that mu~t be excluded from, the 
operation of the words 'public use.’ As might be 
expected, the more limited application of the principle 
appears in the earlier eases, and the more liberal appli¬ 
cation has been rendered necessary by complex condi¬ 
tions due to recent developments of civilization and the 
increasing density of population. Ia the very nature of 
the case, modern conditions and the increasing inter¬ 
dependence of the different human factors in the pro¬ 
gressive complexity of community make it necessary 
for the government to touch upon and limit individual 
activities at more points than formerly.” 

[7Gl Applying the tests indicated above, it 
seems to me that mere State policy or policy 
iof the party in power is not the same thing 
as public purpose: secondly, though prima 
facie, the Legislature or the Government are 
good judges cf whether a particular purpose is 


a purpose in which the general interest of the 
community is concerned, they are not absolute 
judgeB, particularly where the constitutional 
oharter or instrument creating the legislative 
power imposes a restriction by saying that a ( 
law relating to compulsory acquisition must be 
for a public purpose. As Lord Dunedin put it| 
in Hamabhai Framjee Petit v. Secretary of 
State , 42 I. A. 41 at p. 47 : (A. I. R (l) 1914 
P. G. 20), “they cannot say ‘sic volo sic jubeof 
but at least a Court would not easily hold 
them to be wrong.” I have very carefully con¬ 
sidered the provisions of the impugned Act, but 
find it very difficult to hold that the acquisition 
or deprivation of rights in land therein provided 
was for a public purpose. No public purpose as 
is envisaged by the tests mentioned above is 
apparent either from the preamble or the pro¬ 
visions of the impugned Act. The provisions of 
the impugned Act do not benefit the State pecu¬ 
niarily. It is conceded by Mr. Lalnarain Sinha 
that the State gets no benefit. The tenants get no 
benefit either: the provision for irrigation costs 
is highly problematic or hypothetical. I can 
find nothing in the provisions to avoid conflicts 
between landlords and tenants or give larger 
rights to tenants. As far as one can make out, 
the impugned Act 13 intended either as pm ex¬ 
periment, without incurring any cost, of large- 
scale management of estates, or as a confiscation 
of rights in land without payment of compensa¬ 
tion. 

[77] I wish to guard myself against saying 
that in no circumstances can there be a public 
purpose in acquiring zamiudaries or in acquiring 
the interest of intermediaries or rent collectors, 
either in exercise of the right of eminent 
domaiu or in exercise of the police powers of 
the State. It would not bo correct to make such 
a sweeping or general statement, and I must 
not be understood to have arrived at any such 
conclusion. All that I have said about a public 
purpose relates solely to the provisions of the 
impugned Act, and all that I am called upon to 
determine in this case is whether the impugned 
Act provides for acquisition of rights in land for 
a publio purpose. My answer is that neither the 
preamble nor the provisions of the impugned 
Act show that the acquisition is for a public 
purpose. It can hardly be said that it is neces¬ 
sary for a public purpose to repudiate liabilities, 
to prevent the proprietor from getting acoount, 
to remove mortgagees and lessees, to bar execu¬ 
tions etc. by ordinary creditors, when there i 3 
benefit neither to the State, nor to the tenants, 
nor the general public. In the absence of any 
clear indication as to the purpose of the im¬ 
pugned Act, Mr. P. R. Das has not unnaturally 
characterised the impugned Act as a cloak bv 
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which the real purpose is concealed, namely, to 
take away everything from a proprietor or 
tenure.holder without payment of compensation, 
leaving only the empty husk of proprietorship. * 

[78] The nett result of the aforesaid discus, 
sion is that the impugned Act contravened the 
provisions of S. 299, both sub-section (i) and 
sub-section (2), and was, therefore, ultra vires 
and void at the time when it was made. 

[79] Assuming that it was valid on the date 
when it was made, it clearly infringes the funda¬ 
mental right guaranteed to a citizen under 

Art. 19 (l) (i) of the Constitution of India. That 
Article reads: 

“19. (1) All citizens shall have the right — 

* * * * ° * 

(f) to acquire, hold and dispose of property.” 

Article 13 (l) of the Constitution states: 

“All laws in force in the territory of India immedia¬ 
tely before the commencement of this constitution in 
so far as they are inconsistent with the provisions of 
this part shall to the extent of such inconsistency be 
void.” 

[80] There cannot be any doubt that the im¬ 
pugned Act is inconsistent with the provisions of 
Art. 19 (l) (0 in part III of the Constitution. 
The question is whether the impugned Act is 
saved by Art. 19 ( 5 ), Art. 31 ( 2 ) or by reason of 
the certificate under Art. 31 (6) of the constitu¬ 
tion. Clause (5) of Art. 19 which is in the nature 
of an exception to the general right given by 
Art. 19 ( 1 ) (f) clearly dees not save the impugned 
Act. Clause (5) of Art. 19 refers to two condi¬ 
tions ; the first condition is that the restrictions 
imposed on the exercise of the right guaranteed 
by Art. 19 (l) (f) must be reasonable; the second 
condition is that the restrictions must be in the 
interest of the general public or for the protec¬ 
tion of the interest of any Scheduled Tribe. It 
is clear enough from what I have stated above 
that the restrictions are neither reasonable nor 
in the interest of the general public. Article 19 
f5) cannot, therefore, save the impugned Act, 
assuming that the impugned Aofc was a valid 
piece of existing law on 26th January 1950, when 
the Constitution of India came into force. 

rsij As to the provisions of Art. 31 of the 
Constitution, it is not in dispute that the provi¬ 
sions in Art. 19 (l) (f) should be read with the pro¬ 
visions in Art. 81. Article 19 (l) (f) refers to the 
right as a right of freedom. Article 31 relates to the 
right to property. The provisions in the two articles 
must be read together in order to avoid any ap¬ 
parent inconsistency or conflict. The constitution 
is an organic whole and must be so interpreted as 
(not?) to bring one part in conflict with another. 
This proposition has not been disputed, and has 
both authority and principle in support of it. I 
do not wish to overburden this judgment by citing 


A.I.R. 

authority for a proposition which is not really 
in dispute. The provisions of ols. (l) and ( 2 ) of 
Art. 31 have the same effect a 3 sub-ss. ( 1 ) and (a) 
of B. 299. The effect is this; every citizen has 
the right to acquire, hold and dispose of property. 
Under cl. ( 5 ) of Art. 19, reasonable restrictions 
can be imposed on that right either in the in¬ 
terests of the general public or for the protection 
of the interests of any Scheduled Tribe. Under 
Art. 31, any right of property may be taken 
possession of or acquired by the State for public 
purposes on payment of compensation. When 
that is done, the right mentioned in Art. 19 (l) (f) 
disappears. Therefore, the provisions of Art. 31 
are in the nature of special provisions, and the 
genera! right to freedom must yield to the special 
provisions relating to right to property. That, in 
my opinion, is the only way of reconciling the; 

provisions of Art. 19 (l) (f) with the provisions 
of Art. 31. 

[82] The question then is; is the impugned Act 
saved by the provisions of Art. 31 ? Mr. Lalna- 
rain Sinha conceded that if the impugned Act 
were held to authorize possession or acquisition 
of property or any interest in property without 
a publio purpose, then the impugned Act would 
not be saved by the provisions of Art. 31. I have 
aready examined the question whether the 
impugned Act provides for mere possession or 
acquisition. I have also examined the question 
whether the acquisition or possession is for a 
publio purpose. I have further examined whether 
it provides for compensation. In view of my 
findings on these questions it 13 clear that the 
impugned Act is not saved by the provisions of 
Art. 31. 

[83] The certificate under cl. (6) of Art. 31 is 
also of no help. Mr. P. R. Das has contended 
that the certificate cannot save the impugned 
Act, because (a) the suit was brought before the 
commencement of the Constitution, and tbej 
certificate cannot affect the right of action which) 
bad already accrued ; (b) the certificate is a 
fraud on S. 299; (c) the certificate is a fraud on 
the exercise of power, inasmuch as it seeks to do 
indirectly what could not be done by the Legisla¬ 
ture directly; and (d) the impugned Act being a 
riul'ifcy ab initio, the certificate cannot revive it or 
make it valid. We have been taken through a large 
number of decisions in support of the aforesaid 
contentions. I do not propose to examine them, 
because I think that there is a shorter and simpler 
answer. Therefore, I am expressing no final opi¬ 
nion on all the above contentions, except to state, 
my view that Art. 31 (6), as worded, would prevent; 
the Court from calling into question a law,! 
coming within the purview of that clause, even; 
in a pending action, and a law which is liable to; 
be challenged only on the ground covered by 
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Ithafc olause, must be held to be valid law, because 
it cannot be called into question on that ground 
which renders it invalid; thus there will be no 
question of reviving something which is dead or 
validating a nullity. A law passed by a com- 
t’petent Legislature is valid unless it is declared 
invalid by a competent Court of law. If the 
Court cannot call it into question on a particular 
ground, that ground cannot be urged for its in¬ 
validity either at the inception or at a subsequent 
stage; for to do so would nullify the provisions 
for Art. 31 (6) of the Constitution. 

[84l But it is clear to me that the concluding 
words of ol. (6) of Art. 31, namely — 


their Lordships of the Privy Council had to 
consider whether 8 . 92, Commonwealth of Aus¬ 
tralia Constitution Act 1900, which provides that 
trade, commerce and intercourse among the 
States shall be absolutely free, binds the Parlia¬ 
ment of the Commonwealth of Australia equally 
with the States. Their Lordships observed ; 

‘ It ia the declaration of a guaranteed right; it would 
be worthless if the Commonwealth was completely 
immune and could disregard it by legislative or execu¬ 
tive act. It is difficult, if not impossible, to conoeive 
that any one drafting a statute, especially an organic 
statute like the Constitution, would have written out 
S. 92 in its present form, if what we Intended was a 
constitutional guarantee limited to the States but 
ineffective so far as regards the Commonwealth.” 


“it shall not be called in question in any Court on 
the ground that it contravenes the provisions of cl. (2) 
of Art. 31 or has contravened the provisions of sub- 
s. (2) of S. 299, Government of India Act, 1935”, 

limit the effect of the certificate; in other 
words, the effect of the certificate ia that the im¬ 
pugned Act shall not be called in question on 
the only ground that it contravenes the provi¬ 
sions of cl. (2) of Art. 31 or has contravened the 
provisions of sub-s. (2) of S. 299, Government of 
India Act, 1935. It leaves it open to a party to 
challenge the validity of the impugned Act on 
other grounds. The certificate does not say that 
the impugned Act ehall not be called in question 
on any ground; on the contrary, cl. (6) of 
Art. 31, in express term3, limits the effect of the 
certificate to one and one ground only. In that 
view of cl. (6) of Art. 31, it is open to the plain¬ 
tiff to challenge the impugned Act on the ground 
that it contravenes Art. 19 (l) <f), or even 
.cl. (l) of Art. 31 of the Constitution. Like sub- 
83 . (1) and (2) (sic) of Art. 31 have to be read to¬ 
gether. So read, the effect of the provisions of 
Cits, (l) and (2) of Art. 31 is that no property can 
be acquired or taken possession of except for 
public purposes and on payment of compensa¬ 
tion. The mere defect as to non-payment of 
compensation may, I think, be cured by a 
certificate under cl. (6) of Art. 31, but I do not 
think that a certificate under cl. (6) of Art. 31 
can make valid a piece of legislation which 
authorises the acquisition of private property 
without a public purpose; for such legislation 
would be in contravention not merely cf ol. (2) 
but of Cl. (l) as well. Moreover, such depriva¬ 
tion of property as is provided for in the 
impugned Act, contravenes the fundamental 
right guaranteed under Art. 19 (1) (f). The 
certificate under cl. (6) of Art. 31 will not cure 
such a contravention. 

[85l I shall be most reluctant to whittle away 
by judicial decision the fundamental rights 
guaranteed by the provisions in part ill of the 
Constitution. In James v. Commonwealth of 
Australia , 1936 a. c. 578 : (105 l. j p. o. 115), 


On the same principle, the declaration of gua¬ 
ranteed rights in Art. 19 (l) (f) and cl. (l) of 
Art. 31 cannot be frittered away by reading 
something more in cl. (6) of Art. 31 than what 
th6 words in that clause say. My conclusion, 
therefore, is that the certificate granted under 
cl. (6) of Art. 31 does not save the impugned 
Act. 

[86] Lastly, there is the question if some of 
the provisions of the impugned Act can be 
severed from thereBt,and supported either under 
Cl. (5) of Art. 19 or cl. (2) of Art. 31. This ques¬ 
tion does not really arise in view of my finding! 
that the whole Act was ultra vires ah initio by 
reason of the contravention of the provisions of; 
S. 299, Government of India Act, 1935. Even if 
it were permissible to examine this question, it 
seems to me that the provisions of the impugned 
Act are so inextricably interwoven that one set 
of provisions cannot b9 separated or severed 
from the rest. On this doctrine of severability,' 
the leading decisionis the one in Attorney General 
for British Columbia v. Attorney General for 
Canada , 1937 A. C. 377 ; (A.l.R. (24) 1937 P. C. 
93). Their Lordships there pointed out that the 
whole texture of the Act being inextricably 
interwoven, one part could not be said to exist 
independently of the other part; secondly, their 
Lordships pointed out that where the severable 
seotions were incidental or ancillafcy to the mam 
legislation, they could not be severed from the 
rest of the enactment. In my opinion, the 
impugned Act in this case is of the same nature; 
the whole texture of the Act is inextricably 
interw *ven, and a large number of the provi¬ 
sions relating merely to possession are ancillary 
and incidental to the main legislation. It would 
be impossible to sever some of the provisions 
from the rest. Such a eeverance would disturb 
and defeat the whole scheme of the Act. 

[87] For the reasons given above, the suit 
must succeed, and the plaintiff will got a decla¬ 
ration that the Bihar State Management of 
Estates and Tenures Act 1949, is ultra vires and 
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•wholly void. The plaintiff ia also entitled to an 
<order of injunction in the terms asked for. The 
plaintiff is further entitled to his costs against 
libe State of Bihar. 

[88J As to the applications in the miscel¬ 
laneous cases, I agree with my learned brethren 
•that they be dismissed without costs, for the 
•reasons given by them. 

D.H. Suit decreed . 
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Murli Prasid Gupta — Appellant v. Sheo 
Kishore Narain and others — Respondents . 

A. F. A. D. No. 135 of 1948, D/- 23-3-1950. from 
decision of Addl. Sub-Judge, Motihari, D/* 13 12-1947. 

Calcutta Survey Act (I [1] of 1887), S. 3—Survey 
Khasra—Entry in —Evidentiary value—Right to 
pass on parti land -Easements Act (1882), S. 28 — 
Evidence Act (1872), S. 35. 

Where persons paes through a plot which is a parti 
'land, by taking a short cut for going from one road to 
another, the only right which the persons can olaim to 
have acquired is the right to pa3S through the plot on 
ioot and not a right that the plot is a gairmazrua am 
sarak. An entry in the Survey Khasra that the plot is 
gairmazrua am sarak prepared under the Calcutta 
Survey Act which is no finally published is not con¬ 
clusive proof of such right. [Paras 7, 9] 

Annotation: (’46-Man.) Easements Act, S- 28, N 1; 

Evidence Act, S 35 N 11, 12. 

L. K. Jha and Balbhadra Prasad Singh 

— for Appellant. 

,J . C. Sanyal and Baidyanath Prasad I 

— foi Respondents. 

Rai J. — This is an appeal by defendant 1 
against the judgment and decree passed by the 
Additional Subordinate Judge of Motihari con¬ 
firming those of the Munsif of the same place. 

[2] The plaintiffs had filed a title suit in a 
representative capacity representing the resi¬ 
dents of mohalla Miscott in the town of Motihari 
for a declaration that plot No. 1154 measuring 
16 dhurs is gairmazrua am sarak and that the 
defendants have got no right or title to construct 
any building thereon or to encroach upon, or 
obstruct any portion of the land in suit They 
further prayed for a direction against defen¬ 
dants 1 and 2 for removal of the bricks kept 
and the structures constructed on the said plot. 
They further claimed a permanent injunction 
against defendants 1 and 2 restraining them 
from constructing any building or encroaching 
on or obstructing any portion of the land in 
suit. 

[3] The plot in dispute is within th9 zamin- 
dari of defendant 3. Defendant 2 took settle¬ 
ment of the plot from defendant 3. Defendant 2 
on bis part eold 10 dhurs out of the plot in 
dispute by a registered sale deed, dated 28 th 
January 1946, for Rs. 815 to defendant 1. Defen¬ 


dant l, however, took a settlement from defen. 
dant 3 of the area purchased by him in order to 
remove any defect o? title that may be found in 
him. Defendants 1 and 2 contended that plot 
No. 1154 was gairmazrua khas malik land and 
it was never gairmazrua am sarak as claimed 
by the plaintiffs and that they had no right to ** 
claim the reliefs sought for in the present suit. 
They further contended that they had every 
right to build upon the piece of land. It appears 
that there wa3 a municipal survey of the lands 
comprised within the municipality of Motihari 
sometime in the year 1914-15. The survey was 
conducted under the provisions of the Bengal 
Survey Act I [1] of 1887 (the Calcutta Survey 
Act, 1887). The plaintiffs had brought on record 
a true copy of the survey khasra which has 
been marked as Ex. 5 after objection by the de¬ 
fendants. According to the entry in Ex. 6, the 
plot in dispute is mentioned as "gairmazrua am 
sarak kbam”. Apart from this document, the 
plaintiffs filed several other papers, and examin- 
ed a number of witnesses to prove that they had 
been using thi3 plot for going from the munici¬ 
pal road to the District Board road. It may be 
mentioned here that on the east of plot No. 1154 
there is a District Board road and <?n the west a 
municipal road. To the north of plot No. 1154 i 
plot No. 1153, and towards the south-west of 
plot No. 1154 is plot No. 1155. On this plot 
No. 1155 there stands a building which wa3 pur¬ 
chased by Kanti Bhusban Banerji, plaintiff 5, 
Rometime in the year 1943 or 1944. At present 
this house has been given on rent for storage of 
grains. It is said that a door and windows of 
the house on plot No. 1155 open on to plot 
No. 1154. 

[4J The trial Court decreed the suit, and the 
decree passed by the trial Court was affirmed by 
the lower appellate Court. The trial Court re- 
lying upon Ex. 5 hold that the plot in dispute was 
gairmazrua am and in that view of the matter, 
relying upon two decisions of thi3 Court in the 
cases of Muhammad Wahul Ho,q v. Ludpud 
Upadhaya , 18 P. L. T. 348 : (A. I. R. (24) 1937 
pat. 888) and Amiruddin Sheikh v. Sons Lai 
Jha , 18 P. L. T. 820 : (A. I. R. (24) 1937 Pat. 669), 
came to the conclusion that defendant 3 had 
no right to grant any lease in respect o ? gair¬ 
mazrua lands in favour of defendant 2 or de¬ 
fendant 1, and, as such, the latter had acquired 
no right to build upon the laud in question. The 
appellate Court, however, has further held that 
the claim, if any, of defendant 3 over the land 
in dispute would be barred by S. 22, Calcutta 
Survey Act. For that purpose, it relied upon 
two decisions of a single Judge of this Court m 
the cases of Jagan Koeri v. Chairman , Gaya 
Municipality , 18 P. L. T, 464 : (a. I. B. (24) ^ 
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pat. 567) ard Municipal Commissioner , Gaya 
Municipality v. Mt. Rupkalia, 18 p. L. T. 466: 
(A. i. R. (24) 1937 pat. 516). The lower appellate 
Court was further of opinion that the plot in dis¬ 
pute would be deemed to be the property of the 
Motihari Municipality, and as the Municipality, 
though it had previously sanctioned the building 
of the structures, had, by a later order, prohi¬ 
bited defendant 1 from further constructing the 
building, it would be deemed to have opposed the 
right of defendant l to build upon the land. It 
may be mentioned that, while erecting the build¬ 
ing defendant l has left a pathway about 3 feet 
wide in the southern portion of plot No. 1154. 

[5l In this Court, the learned Advocate for 
the appellant has contended that no reliance 
should be placed on the entries in Ex. 5 as the 
municipal survey khasra had not been published 
by p. w. 17. He also contended that as the 
original khasra, produced in Court, did not bear 
any seal showing its final approval, it should 
not be made the basis for deciding the point3 in 
dispute. This raises the question whether an 
entry in Ex. 5 showing plot No. 1164 as gair- 
mazrua am sarak kham destroyed in any way 
the title of defendant 3 to the land in suit which 
admittedly lies within the ambit of his zamiudari. 
The record prepared under Bengal Act, I [l] of 
1887 (the Calcutta Survey Act, 18S7) is different 
in nature from survey record-of-righta prepared 
under the Bihar Tenancy Act. Section 3, Bengal 
Act, I [l] of 1887 runs a3 follows: 

“The local Government may, whenever it thinks fit, 
order, by a notification in the Calcutta Gazette, that a 
survey shall be made of the lands situated in the town 
of Calcutta, and for such purpose may appoint a 
Superintendent of Survey, and one or more Assistant 
Superintendents of Survey.” 

The section does not contemplate preparation 
of any record-of-rights in respect of the lands 
which are to be surveyed under this Act. If 
one compares the relevant provisions of the 
Bihar Tenancy Act there i3 a distinct differ¬ 
ence between the survey and the settlement as 
conducted according to the provisions of the 
Bihar Tenancy Act and that conducted under 
the provisions of the Calcutta Survey Act. Some 
or the sections of chap, a, Bihar Tenancy Act, 
v deal with the preparation of the record-of 
rights under the provisions of that Act. Sec¬ 
tion 102, Bihar Tenancy Act, runs as follows : 

‘Where an order is made under S. 101, the parti¬ 
cular to be recorded shall be specified in the order 
and may include, either without or in addition to 

other particulars, some or all of the following, 
namely, 

(a) the name of each tenant of occupant; 

(b) the class to which each tenant belongs, that is 
to say, whether he is a tenure-holder, raiyat holding 
at fixed ratea, settled raiyat, occupancy raiyat, non¬ 
occupancy raiyat or under-raiyat, and, if he is a 
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tenure-holder or not, and whether his rent i3 liable 
to enhancement during the continuance of his tenure ; 

(c) the situation and quantity and one or more of 
the boundaries of the land held by each tenant or 
occupier; 

(d) the name of each tenant’s landlord; 

(dd) the name of each proprietor in the local area 
or estate; 

(e) the rent payable at the time the record-of-right 3 
is being prepared; 

(f) the mode in which that rent has been fixed — 
whether by contract, by order of a Court, or other¬ 
wise; 

(g) if the rent is a gradually increasing rent, the 
time at which, and the steps by which, it increases; 

(gg) the rights and obligations of each tenant and 
landlord in respect of — 

(I) the use by tenants of water for agricultural pur¬ 
poses, whether obtained from a river, jhilJ, tank or 
wall, or any other source of supply, and 

(II) the repair and maintenance of appliances for 
securing a supply of water for, the cultivation of the 
land held by each tenant, whether or not such applian¬ 
ces be situated within the boundaries of such land; 

(h) the special conditions and incidents, if any, of 
the tenancy; 

(i) any right of way or other easement attaching to 
the land for which a record-of-rights is beiDg pre¬ 
pared; 

(j) if the land 1*3 claimed to be held rent-free whe¬ 
ther or not reut is actually paid, and, if not paid, 
whether or not the occupant is entitled to hold that 
land without payment of rent, and if so entitled, under 
what authority.” 

[6] Section 103 runs as follows : 

‘‘On the application of one or more of the proprie¬ 
tors or tenure-nolders, or of a large proportion of the 
raiyats, of an estate or tenure, and on the applicant or 
applicants depositing or giving security for the required 
amount for expenses, a Revenue Officer may, subject 
to and in accordance with rules made in this behalf 
by the Local Government, ascertain and record all or 
any of the particulars specified in 8. 102 with respect 
to the estate or tenure or any part thereof.” 

Section 103A runs as follows: 

“(1) When a draft record-of-rights has been pre¬ 
pared the Revenue-officer shall publish the draft in 
the prescribed manner and for the prescribed period, 
and shall receive and consider any objections which 
may be made to an entry therein or to any omission 
therefrom, during the period of publication. 

(2) When such objections have been considered and 
disposed of according to such rules as the Local Gov¬ 
ernment may prescribe, and if a settlement of land- 
revenue is being or is about to be made the Settlement 
Rent-roll has been incorporated with the record under 
S. 104F, sub s. (3), the Revenue Officer shall finally 
frame the record, and shall cause it to be finally pub¬ 
lished in the prescribed manner; and the publication 
shall be conclusive evidence that the record has been 
duly made under*this Chapter. 

(3) Separate draft or final records may be published 
under sub-s. (1) or sub-s. (2) for different local areas 
estate, tenures or parts thereof.” 

And S. 103B runs as follows : 

“(1) In any suit or other proceeding in which a 
record-of-righls prepared and published under this 
Chapter, or a duly certified copy thereof or extract 
therefrom, is produced, BU3h record-of-rights shall be 
presumed to have been finally published, unless such 
publication is expressly denied; and a certificate, 
signed by the Revenue Officer, or by the Collector of 
• any district in which the local area, estate or tenure 
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or part thereof to which the record-of-rights relate 3 is 
wholly or partly situate, stating that a record-of- 
rights hag been finally published under this Chapter 
Bhall be conclusive evidence of such publication. 

(2) The Local Government may, by notification, 
declare with regard to any specified area, that a 
record-of-rights has been finally published for every 
village included in such area; and such notification 
Bhall be conclusive evidence of such publication. 

(3) Every entry in a record-of-rights so published 
shall be evidence of the matter referred to in suoh 
entry, and shall be presumed to be correct until it is 
proved by evidence to be incorrect.” 

So, it appears from the provisions of the 
Bihar Tenancy act that it is really a record-of- 
rights and the right so recorded after various 
checks is presumed to be correct until it is 
proved by evidence to be otherwise. So far as 
the survey under the Bengal Act I [l] of 1687 is 
concerned, it does not contemplate the record¬ 
ing of rights as contemplated by the Bihar 
Tenancy Act. It mostly deals with the situa¬ 
tion and extent of the various pieces of land 
within a municipality for the purpose of the 
preparation of a map giving a correofc location 
of the various plots. Section 2S of the Act no 
doubt refers to certain rules to be framed by 
the Local Government. It runs as follows: 

“The Local Government may lay down rules not 
being inconsistent with this Act to provide for the 
preparation of maps and for the collection and record of 
any information in respect of any land to be surveyed 
under this Act, and generally for the proper perfor¬ 
mance of all things to be done and for the regulation 
of all proceedings to be taken under this Act.” 

The section no doubt speaks of the power of the 
Looal Government to frame rules, but no rule 
framed under this Act, which was in vogue at 
the time when the survey iu question took 
place, has been placed before us. In absence of 
any such rule, it can be safely assumed that the 
authorities appointed to survey the lands within 
the municipal area had not been vested with 
powers to prepare a record-of-rights in respect 
of the area in question, and, as such, the entry 
“gairmazrua am Barak’* has no presumptive 
value. Until the plaintiffs establish by some 
other cogent evidence that the public has a 
right either by grant or by prescription to pre¬ 
vent the defendants from erecting the building 
in question, their right by settlement would 
stand. So apart from the reliability of the 
survey khasra which has admittedly not been 
finally published and has, therefore, not much 
evidentiary value, the entry itself cannot, in 
law, create any right in favour of the plaintiffs 
in order to hold that the plot in dispute can be 
called “gairmazrua am.” 

[ 7 ] The decision in the case of Municipal 
Commissioner , Gaya Municipality v. Mt Rup - 
1c li t 18 P. L. T. 466 : (A. I. B. (24) 1937 Pat. 
576) relied upon by the Courts below has been 
overruled by a Division Bench of this Court in 


the case of Hardeo Missir v. Commrs. of Gaya 
Municipality , a. I. R. (36) 1949 Pat. 132 : (27 
Pat. 701). The case of Jag an Koeri v. Chair• 
man, Gaya Municipality , 18 P. L. T. 464 i 
(a. i. r. ( 24 ) 1937 Pat. 567), relied upon in the 
Courts below, has also been decided on a diffe¬ 
rent basis. There the plot in question had been 
claimed by the municipality under S. 58, Bihar 
and Orissa Municipalities Act, and it had been 
found in that case that the municipality had 
exercised acts of possession over the plot in dis¬ 
pute since a long time, and, in that view of the 
matter, the claim of the municipality was 
upheld by this Court. The learned Judge while 
deciding the case observed as follows: 

“On the second question the Subordinate Judge has 
relied on the entries in the Munioipal Survey Map and 1 
khasra which were prepared under a different pro¬ 
cedure from that associated with the preparation of 
map and record-of-rights in rural areas under the 
Bengal Tenancy Act. In the Municipality the map was 
prepared under the Calcutta Survey Act which was 
made applicable to mufassil Municipalities by virtue of 
S. 223A, Bengal Municipal Act, 1884. The Calcutta 
Survey Act has been referred to at the hearing and no 
doubt it contains no provision for a statutory presump¬ 
tion of correctness to attach to the entries in the maps. 
At the same time, it still remains a fact that the map 
is a map prepared under the authority of Government 
and a presumption of correctness attaches to It under 
S. 93, Evidence Act; while similarly, the entries made 
in the khasra bein^ entries made in an official record 
by public officers in the discharge of their duties are 
themselves relevant facts and may be considered by the 
Courts as evidence of possession from which the Courts, 
may, if they think fit, draw an inference as to title 
and, therefore, if from these entries the lower appellate 
Court has thought fit to find that possession has all 
along been with the Municipality and from that he 
has drawn the inference that title is with the Munici¬ 
pality, it does not seem to me that I can say that there 
is any error of law committed in coming to the find¬ 
ing.” 

In the present case, the circumstances are diffe-J 
rent. The survey khasra itself has, admittedly,! 
not been finally published, and one cannot be| 
certain as to what would have been the final 
view of the survey authorities. The survey 
khasra may be admissible in evidence, but it 
loses much of its value not having been finally 
published. Besides, as I have said above, the 
survey officers, under the Calcutta Survey Act, 
had no power to prepare a record-of-rights, and 
as such, any note made in that khasra that 
plot 1164 is “gairmBzrua am” will not help the 
plaintiff. 

[8] Now, let us see the evidence that has been 
led in this case on behalf of the plaintiffs to esta¬ 
blish their claim. A number of witnesses have 
been examined to prove that they have taken 
a short cut for going from the municipal road 
to the District Board road through this plot 
No. 1154 by walking over it. It i3 admitted 
that no vehicular traffic pas3ess through this 


Patna 435 


Murli Prasad v. Sheo Kishore Narain ( Bai J .) 


1950 

plot No, 1154. It has been used by pedestrians 
only. It is also admitted that there are roads con¬ 
necting the District Board road with municipal 
road.3 a little to the north and south of the plot 
in dispute. Thus, it appears that plot No. 1151 
being parti was used by persons who wanted to 
go from the municipal road to the District 
Board road as a short cut. Muhammad Ismail 
(p. W. 13) has admitted in hi3 evidence; “the 
disputed land during the rainy seasons becomes 
a little dirty and is overgrown with grass.” 
Thus it is clear that plot No. 1154 cannot be said 
to have been used as a sarak. It was a parti 
piece of land, and it appears that the owner, 
defendant 3, had not objected to pedestrians 
passing through this plot from the municipal 
road to the District Board road. Prom the evi¬ 
dence of P. W. 10, it appears that the disputed plot 
is 10 to 12 cubit3 broad and about 20 cubits 
long. Now, what kind of right can be claimed 
by persons who pass through such parti land by 
taking a short cut for going from one road to 
another? A similar question wa9 considered by 
a Division Bench of this Court in the case of 
Nasiruddin v. Deokali , A. I. R. (16) 1929 Pat. 
124 : (115 I. 0. 884). Oourtney-Terell C. J., with 
whom Jwala Prasad *J. concurred, while deliver¬ 
ing the judgment observed as follows: 

‘‘In English law the exercise of a right cf way and 
similar positive easements for a prolonged period gives 
rise to the presumption that such exercise was ‘of 
right,’ that is to eay, it is presumed that the right 
of passage was exercised without any permission, 
express or implied, on the part of the owner of the 
servient tenement. This is because social conditions aod 
the nature of landed property in England are such 
that landowners are particularly jealous of their exclu¬ 
sive right and the familiar appearance of the notice 
boards to be seen in England bearing the inscription 
‘trespassers will be prosecuted’ is an indication of the 
views held by the owners of property. Accordingly, it 
is to be presumed that if the owner of the dominant 
tenement has for a long period passed ov3r the servient 
tenement that ho did it from the beginning with a 
claim of right, for, it is unlikely tbit if ha had not 
such a right that tbo owner of the servient tenement 
would have allowed him to pass. In India, however, 
and it may be in other countries where such views of 
the exclusiveness of landed property do not prevail a 
mere period of long user will not give rise to the pre¬ 
sumption. It is customary for the owner of a piece of 
waste land not to raise any objection to the passage of 
strangers over such hmd. It was pointed out by the 
Calcutta High Court in the leading case of Shaikh 
Khoda Duksh v. Shaikh Tajuddtn, 8 C. W. N. 359, 
that in such circumstances mere long user gives rise to 
no such presumption as is to be inferred in England 
and that whether or not long user creates the pre¬ 
sumption that its beginning was founded on a claim 
of right will depend upon the locality, the cu-toms of 
the people, and it may bo, the relationship between the 
respective owners of the dominant and servient tene¬ 
ments.” 

The above observation depicts the true position 
in this part of the country. In fact nobody 
objects to any person passing over a parti piece 


of land a3 long as it remains unoccupied. Bat it 
cannot be said that when the owner wants to 
use that parti piece of land in some other way, 
say by erecting building on it, ho will be pre¬ 
cluded from doing so. 

[9] The learned advocate for the respondents 
referred us to the case of Civiirman , Howrah 
Municipality v. Khetra Knsto Milter , 4 C.L.J. 
343 : (33 Cal. 1-290). Ia that case the dispute 
related to the claim of compensation in respect 
of a burning ghat which had been acquired under 
th9 provisions of the Land Acquisition Act. Their 
Lordships of the Calcutta High Court in that 
case observed as follows : 

“When the owner se'.s apart land for the use of the 
public and formally declares that such is his intention, 
or where he conveys land to a municipality or to 
trustees to boll for the use of the public, tho dedication 
is an express one. An implied dedication arises by 
operation of law from the acts of the owner and is 
roally founded upon the principle of estoppel; it pro¬ 
ceeds not upon the principle that a grant has actually 
been mude, but rather on the principle that the owner 
having allowed the public to enjoy the user for any 
particular purpose, ia estopped from denying the 
right of the public to the enjoyment of such user. It 
is not necessary for our present purposes to consider 
what would amount to acquiescence on the part of the 
owner sufficient to raise the presumption; but it is quite 
clear that exclusive and continuous user by the public 
with the owner’s knowledge and acquiescence for the 
prescriptive period will raise the presumption of a grant 
or dedication to the public.” 

So, from this judgment also, it is quite clear that 
in any view of the matter, the right which the 
plaintiffs can claim to have acquired is the right 
to piss through this plot of land on foot. The 
claim of acquisition of any right by lost grant 
can oaly be limited to this extent only, and, as 
long as there has been eom9 space left for a 
person to walk through thi3 plot from the muni, 
cipal road to the District Board road, that right 
cannot be said to have been infringed. In this 
ca3e defendant 1 has left a passage about three 
feet wide while erecting his building, and, in my 
judgment, this is sufficient for the passage of a 
person on foot from one road to the other. The 
plaintiffs can claim no higher right; nor can 
they claim removal of the building that ha3 been 
constructed by defendant 1. 

[10] As for tha right of air and light claimed 
by the owner of the house on plot No. 1155, 
suffice it to say that the evidence adduced in 
the case does not establish a perfected right by 
lapse of time. Besides this as defendant l ha 3 
left a space of 3 feet it is sufficient for the en¬ 
joyment of the right of air and light by the 
owner and occupier of the house standing on plot 
No. 1155. 

[11] As regards the right, if any, having vested 
in the municipality, it cannot be considerel in 
thi3 suit as framed. The municipality, it appears 
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bad never claimed this piece of land as belong¬ 
ing to it and the municipal authorities had, in 
fact, given sanction to defendant 1 to construct 
this building. The right of the municipality, 
however, does not fall to be considered in the 
present suit as framed. 

[12] In the view that I have taken, as men¬ 
tioned above, the plaintiffs are not entitled to 
the reliefs sought in the present action, and the 
suit is liable to be dismissed. 

[13] The result, therefore, is that the appeal 
is allowed, the judgments and deorees of the 
Courts below are set aside, and the suit of the 
plaintiffs is dismissed with costs throughout. 

[14] Sinha J. — I agree. 

D.H. Appeal allowed. 

Ao I. R. (37) 1950 Patna 436 [C. N. 110.] 
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Santosh Kumar Jain — Petitioner v. The 

State . 

Criminal Revn. No. 900 of 1949, D/- 22-3-1950, 
against order of S. J., Patna, D/- 14-5-1949. 

(a) Essential Supplies (Temporary Powers) Act 
(1946), S. 3 (2) (f) and (j)—Order under, authorising 
search of stock and seizure of certain amount of 
sugar from stock — Legality of. 

Provincial Government of Bihar passed an order 
under S. 3 (2) (j) of the Act authorising a District 
Magistrate and a Special Rationing Officer to search the 
stock of sugar held by a certain company and direofciDg 
them to seize 5000 maunds of sugar out of tbe stook. 
The validity of the order was questioned on the ground 
that S. 3 (1) only contemplated passing of rules and 
not an ad hoc order like the one in question : 

Held , that S. 3 (2) (f) read with other provisions of 
the Act mado it clear that such an ad hoc order could 
be passed and that framing of rules before passing of 
such an order was net necessary under the Act. 

[Para 11] 

(b) Penal Code (I860), S. 186 — Obstruction _ 

Nature of. 

The word ‘obstruction’ does not mean ‘physical 
obstruction’ and differs according to the nature of duty 
that a publio servant has to discharge. Thu 3 , where a 
publio servant has to search the 6tock of sugar and has 
to seize certain quantity of it, placing of obstaoles on 
tbe way to sugar godown makiDg any vehicular traffic 
to it Impossible and the attitude of resistance on the 
part of the acoused who is the general manager of the 
Company amounts to ‘obstruction’ within the meaning 
of 3. 186, even though he has actually used no physical 
force and the stocks are in fact seized and removed 
with the help of police : Case law referred. 

[Paras 15, 17] 

Annotation : (’46-Man.) Penal Code, S. 166, N. 1. 

P. R Das, Oorakhnath Singh, Devendra Prasad 
and Akbar Imam — for Petitioner. 

Government Advocate — for the State. 

Rai J. — This revision petition arises out of 
the conviction of petitioner Santosh Kumar Jain 
under S. 186, Penal Oode. Santosh Kumar Jain is 
one of the Directors and the General Manager of 
Jagdishpur Zamindari Company, which Com¬ 
pany holds the Bihta Sugar Factory as a lessee 


The State (Rai J.) 

under a lease. The petitioner was prosecuted for 
offering obstruction to Mr. T. C. Pari, the then 
District Magistrate of Patna, and Mr. H. N. 
Thakur, the then Special Officer in charge of 
Rationing, Patna, in the discharge of their publio 
function when they wanted to execute a seizure 
order passed by the Government of Bihar, 
Supply and Price Control Department. 

[ 2 ] According to the prosecution case, Jagdish¬ 
pur Zamindari Company bad deliberately failed 
to comply with the direction issued by the Chief 
Controller of Prices and Supplies, Bihar, for 
supply of sugar to approved dealers under allo¬ 
cation orders made from time to time. Subse¬ 
quently, the Government of Bihar had to pass 
an order dated 5th December 1947 for the seizure 
of COOO maunds of sugar out of the stock held 
by the Company. It was further said that 
Mr. Puri, the then District Magistrate of Patna, 
and Mr. Thakur, the then Special Officer in 
charge of Rationing, Patna, went to the premises 
of the Bihta Sugar Factory on 5 th December 
1947, for the purpose of carrying out the order 
passed by the Government of Bihar as aforesaid. 
R. C. Jain and some other employees of the 
Company refused to accept a copy of the seizure 
order whereupon the copy of the order had to be 
left on a table in the office of the factory. On 
6th December 1947, when the two officers went to 
remove the sugar seized, they found that a 
number of obstructions had been placed on the 
roads leading to the .factory godown, and they 
also found that rails and fish plates had been 
removed from the siding which went near the 
factory godown with the result that it was not 
possible for them to arrange for the removal of 
the seized sugar. It was further-said by the pro¬ 
secution that sugar had been decontrolled from 
8fch December 1947, and to obstruct the removal of 
the sugar till the decontrol order had come into 
force was the motive which had led the petitioner 7 
to arrange for the obstructions as aforesaid. 

[3] The case for the prosecution further was 
that Santosh Kumar Jain had told Mr. Puri 
that he was determined to resist the taking away 
of the sugar by all conceivable means. This 
attitude of the petitioner led the said officers to seek 
help of the police, and it was with the assistance 
of the police that the obstructions placed on 
roads leading to the factory godown and the 
railway line which had been tampered with 
could be removed and the carrying out of the 
order made possible. On these allegations the 
petitioner along with one R. C. Jain had been 
placed on their trial before Mr. K. K. Dutta 
Subordinate Judge, Magistrate, first class, Patna. 

[4] The defence of the aooueed was that tbe 
order passed by the Government of Bihar dated 
5fch December 1947, was illegal, and, as such. 
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Mr. Puri and Mr. Thakur were merely tres¬ 
passing the factory premises and resistance to 
them was not punishable under S. 186 , Penal 
Code. Regarding the obstructions, the case of 
the accused was that they had not been inten¬ 
tionally put for the purpose of obstructing public 
officers concerned in the discharge of their duties, 
but the situation as found on 6th December 1947, 
was such as was possible in the ordinary course 
of events. 

[ 5 ] The trial Court aciepfced the case of the 
prosecution, disbelieved the explanation given 
by the accused and convioted the petitioner under 
S. 186, Penal Code, and sentenced him to undergo 
simple imprisonment for three weeks. The other 
accused, R. C. Jain, was howevec acquitted. 

[6] An appeal hied by the petitioner before 
the Sessions Judge of Patna was dismissed. The 
learned Sessions Judge held that the order 
passed by the Government of Bihar dated 5th 
December 1947, was perfectly legal and that the 
petitioner had no justification for causing the 
obstruction as has been found in the present 
case. The learned Sessions Judge also did not 
accept the explanation of the accused to the 
effect that the obstruction said to have been 
caused to the road, rail and passage leading to the 
factory godown had not been arranged inten¬ 
tionally to obstruct the public servants in the 
discharge of their duties, but had been occasioned 
in the ordinary course of management. Holding 
this view, the learned Sessions Judge upheld the 
conviction and sentence passed by the trial 
Court. 

[ 7 ] In this Court Mr. P. R. Das, learned 
counsel for the petitioner, contended that the 
order passed by the Government of Bihar dated 
6th December 1947, was illegal, and, as such, 
obstruction to the carrying out of such an order 
by the petitioner could not make him guilty 
under the provisions or S. 186, Penal Code, which 
run3 as follows : 

“Whoever voluntarily obstructs any public servant in 
the discharge of hi 3 public functions shall be punished 
with imprisonment of either description for a term 
which may extend to three months, or with fine which 
may extend to five hundred rupee?, or with both. 

[8l He had also placed before us some of the 
irregularities committed in the previous direc¬ 
tions issued to the Company for the supply of 
sugar, in support of his contention that really 
there was no valid reason for the Government 
of Bihar to have passed the order date! 5th 
December 1947, (Ex 1 (a)), which ran as follows : 

“GOVERNMENT OF BIHAR SUPPLY AND PRICE 

CONTROL DEPARTMENT. 


ORDER 

No. 29871/Sugar 32/47 P. C 

Patna, the 4th/5tb December 1947. 

In exercise of the powers conferred on the Central 

Government by cl. (j) of sub s. (2) of S. 3, Essential 


Supplies (Temporary Powers) Act, 1946 (XXIV [24] 
of 1946), which have been delegated to the Provincial 
Government in relation to food stuffs in the notification 
of the Government of India, Department of Food, 
No PY. 603 (2)-l, dated 21at October 1946, the Governor 
of Bihar is pleased: (i) to authorise the District Magis¬ 
trate, Patna and/or the Special Officer, in charge of 
Rationing, Tatna to Bearch the stock of Bugar held by 
Messrs. Jagdishpore and Co., Bihta, in the district of 
Patna which is about to commit a contravention of the 
order of the Chief Controller of Prices and Supplies.. 
Bihar, made under Cl. 7 (i) (ii), Sugar and Sugar Pro¬ 
ducts Control Order, 1947 and issued in order No. 1613 
p. C. Ii., dated 27th September 1947, in so far as the 
said order relates to the said Company and (ii) to 
direct that 5,000 (five thousand) maunds of sugar held 
in stock by the said Company shall be seized. 

By order of the Governor of Bihar, 

Sd. T. P. SiDgh, 

Secretary to Government.” 

But ultimately, he conceded that if the p-bove 
order is legal then it is not necessary to consi¬ 
der the events which lead to the passing of such 
an order; it haB, therefore to be seen whether 
the order dated 5th December 1947, passed by the 
Government of Bihar wa3 legal. 

[9] Now, the order dated 5fch December 1947, 
was published in the Bihar Gazette Extraordi¬ 
nary of the same date. Mr. Das challenges the 
validity of this order on the ground that the 
Government of Bihar had no power to pass an 
ad hoc order as the one under consideration in 
the present case. According to him.S. 3 (l) and 
S. 3 (2) {)), Essential Supplies (Temporary 
Powers) Act, 1946 (Act XXIV [24] of 1946) con- 
templated the framing of rules only, and it did 
not contemplate the passing of an ad hoc order 
like the one dated 5th of December 1947, passed 
by the Government of Bihar. Some of the sec¬ 
tions of the Essential Supplies (Temporary Pow¬ 
ers) Act, 1946 which would be considered in this 

judgment, may be quoted below: 

“3 (l). The Central Government so far as it appears 
to it to be necessary or expedient for maintaining or 
increasing supplies of any essential commodity, or for 
eecuring their equitable distribution and availability at 
fair prices, may by notified order provide for regula¬ 
ting or prohibiting the production, supply and distri¬ 
bution thereof and trade and commerce therein. 

(2) Without prejudice to the generality of the 
powers conferred by Eub-s, (1) an order made there¬ 
under may provide: 

* * * 

(f) for requiring any person holding stock of an 
essential commodity to sell the whole or a specified 
part of the stock at such prices and to such persons or 
class of persons or in such circumstances, as may be 

specified in the order: 

* • * 

(j) for any incidental and supplementary matters, 
including in particular the entering and search of pre¬ 
mises, vehicles vessels and aircraft, the seizure by a 
person authorised to make such search of any articles in 
respect of which such person has reason to believe that 
a contravention of the order has been, is being or is 
about to be committed, the grant or issue cf licenses, 
permits or other documents, and the charging of fees 
therefor. 
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7. (1). It any person contravenes any order made 
under S. 3, he shall be punishable with imprisonment 
tor a term which may extend to three years or with 
fine or with both, and if the order so provides, any 
Court trying such contravention may direct that any 
properly in respect of which the Coart is satisfied that 
the order has been contravened shall be forfeited to 
His Majesty: 

Provided that where the contravention is of an 
order relating to foods stuffs which contains an express 
provision in this behalf, the Court shall make such 
direction, unless for reasons to be recorded in writing it 
is of opinion that the direction should not b8 made in 
respect of the whole or as the case may be, a part of 
the property. 

(2) It any person to whom a direction is given under 
eub-s. (4) of S. 3 fails to comply with the direction he 
shall be punishable with imprisonment for a term 
which may extend to thre9 years or with fine or with 
both. 

1 5. Where any person 13 prosecuted for contra¬ 
vening any order made under S. 3 which prohibits 
him from doiDg an act or being in possession of a 
thing without lawful authority or without a permit, 
license or other dooument, the burden of proving that 
he has such authority, permit, license or other docu¬ 
ment, shall be on him.'* 

[10] According to Mr. Da3 if the provisions 
of the Essential Supplies (Temporary Powers) 
Act, 1946, could be construed as to empower the 
relevant authorities to pass ad hoc orders, then 
in that co.se the order, Ex. 1 (a) might be said 
to be legal. He, in this connection, conten. 
ded that the orders as contemplated by 8, 3, 
sub-s. (1) of this Act were analogous to the 
rules contemplated by th3 Defence of India Act, 
1939. I am afraid I am not in a position to 
accept this contention cf Mr. Das. The Defence 
of India Act, 1939, had clearly made provisions 
for making of rules. Section 2 (1) of the said Act 
ran as follows: 

“The Central Government may, by notification in 
the official Gazette, make such rules as appear to it to 
be necessary or expedient for securing the defence of 
British India, the public safety, the maintenance of 
public order or the effioient prosecution of war or for 
maintaining supplies and services essential to the life 
of the community/' 

[11] In pursuance of such provision, the De- 
fenc9 of India Rules were framed. In the pre¬ 
sent case, however, it cannot be said that S. 3, 
sub-ss. (l) and (2), Essential Supplies (Tempo¬ 
rary Powers) Act, 1946, contemplated only pub¬ 
lication of orders containing rules to be framed 
for the carcying out of the various provisions of 
the said Act. In my opinion, Section 3 (2) (f) 
read with ss. 7 and 15 of the said Act leave no 
room for doubt that ad hoc orders a3 the one 
under consideration in the present case could be 
passed and in that view of the matter, it oannot 
be said that the order dated 5th December 1947, 
passed by the Government of Bihar wa3 illegal. 
The argument of the learned counsel for the 
petitioner that premises of the factory could 
not be subject to a search, and the sugar could 


not be seized until rules had been published! 
previously for that purpose, does not appeal 
to me. 

[ 12 ] Mr. Das further suggested that the order, 
Ex. 1 (a) purports to have been passed in the 
exercise of the powers conferred on the Govern¬ 
ment of Bihar by cl. (j) of sub-s. (2) of S. 3, 
Essential Supplies (Temporary Powers) Act, 
1946, and it does not mention specifically sub- 
s. (l) of S. 3 of the said Act. But, in my judg¬ 
ment the omission to mention sub-s. (l) of S. 3 
of the Act does not make the order illegal. The 
provisions of the Essential Supplies (Temporary 
Powers) Act, 1946, as mentioned in the order, 
Ex. 1 (a), are sufficient to clothe the officers con¬ 
cerned with legal power to execute that order, 
and I do not think such omission as contended 
by Mr. Das makes the order illegal. 

[13] Mr. Das then contended that the alleged 
obstruction would not amount to an obstruction 
as contemplated by S. 186, Penal Code. Both 
the Courts below had found the following ob¬ 
structions placed on the rail and road leading 
to the factory godown which had been intended 
to so block the way that the order could not be 
carried out : 

(a) All the gates of the factory except the 
main entrance were looked up. 

(b) A huge truck with all the four wheels 
removed and placed on jacks had been so 
placed a3 to block the road leading to the sugar 
godown. 

(c) Heaps of coal firewood and tins had been 
kept on the road leading to the door of the 
godown making it impossible for any vehicular 
traffic to reach the godown doors. 

(d) Some of the rails and fish plates of the 
railway siding leading to the godown had been 
removed. 

[ 14 ] Both the Courts below have accepted the 
evidence of Mr. T. C. Puri and Mr. Thakur 
wherein they had said that they had met San- 
fcosh Kumar Jain and had tried to persuade 
him not to adopt such attitude of resistance but 
he was, however, adamant and had told that as 
far as he was concerned he was determined to 
resist the taking away of the sugar by all con¬ 
ceivable means. Mr. Thakur in his evidence had 
further said that though the 6fch December 1947, 
was not a holiday, S. K. Jain had declared it 
to be a holiday, and when asked about it he 
told him that he had declared that day to be a 
holiday in honour of some leader whose name he 
did not remember. It was, therefore, clear, as 
he ha 3 been found by both the Courts, tha^ 
every attempt was made to obstruct Mr. P arl 
and Mr. Thakur to seize the sugar which they 
were lawfully entitled to seize. It has also sen 
found by both the Courts that when the two 
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officers found that they would be resisted by 
force they had to seek police aid, and it was 
after the arrival of an armed force that the 
various obstructions placed on the road leading 
to the godown could be removed and the rail 
track could be repaired. 

[15] Mr. Das further argued that the obstruc¬ 
tions as found by the Courts below do not amount 
to an obstruction as contemplated by 8. 185, Penal 
Code. According to him, as no physical obstruc¬ 
tion was used and as the two officers had ulti¬ 
mately succeeded in removing the sugar, and as 
Mr. Jain had left the mill premises when the 
two officers went to police station to seek aid of 
the police, he cannot be held responsible for any 
obstruction. In support of his contention, Mr. 
Das has cited several authorities. He relied 
upon the case of Ml. Darkan v. Emperor , 
A.I.R. (15) 1928 Lib. 827 : (29 Or. L. J. 645) In 
that, case, a learned single Judge of the Lahore 
High Court had held that the conviction under 
S. 186 could not stand because there was no 
proper complaint in that case either by the 
process-server on the senior subordinate Judge, 
and in that view of the matter, according to 
him, the Court had taken cognizance of the case 
without jurisdiction. Regarding the obstruction 
said to have been made to the prooess-server, 
the learned Judge said a3 follows: 

“All that the Magistrate finds is that Mt. Darkan 
abused process-server and °aid that she would not let 
him attach the cattle. Now the word obstruction’ as 
U3ed in S. 186 means ‘physical obstruction’ i. e,, actual 
resistance or obstacle put in the way of a public servant. 
The word implies the use of criminal force, and it 
appears that mere threats or threatening .language 
would seem to be insufficient.” 

The other case relied upon by the petitioners 
was the case of Gopal Mahton v. Emperor, 21 
P. L. T. 716 : (A I.R. (28) 1941 Pat. 161: 41 Cr.L.J. 
819) which was decided by my learned brother 
Meredith J. (as he then was). In that case it 
was found by this Court that the warrant which 
was sought to be executed wa3 wholly without 
any legal force and a3 such an obstruction to 
the execution of such a warrant did not attract 
the operation of S. 186, Penal Code. His Lord¬ 
ship, while dealing with the matter, further 
held that 

“they resisted a warrant which was illegal and without 
force. The resistance, therefore, constituted no offence. 
The incident amounted at the most to threats on their 
part. No one was obstructed or hurt. In the circum¬ 
stances I am not prepared to sustain the conviction. ’ 

Another case referred to by Me. Das was the 
oase of Emperor v. Tohfa , 55 ALL. 935 : (a i.r. 
(20) 1933 ALL. 759 : 34 Cr. L. J. 1211). In that 
case the warrant which was sought to be exe¬ 
cuted was illegal and on that basis the acquittal 
of the accused wa3 upheld by the High Court, 
and, in fact, the decision in that case on the 
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question of obstruction was not necessary. In 
fact, the nature of “obstruction” within the 
meaning of s. 186, Penal Code, might be diffe¬ 
rent with the kind of work that a public servant 
is attempting to perform. Another case relied 
upon by the petitioner was the case of Queen- 
Empress v. Sommanna, 15 Mad. 221 : (2 M.L.J. 
120). In that case fchs District Judge of Cudda- 
pah had issued a commission to a pleader to 
search the house of the accused and remove 
certain properties. The Commissioner went to 
the village of the accused and having read out 
the order, asked him to allow it to be executed. 
The accused remained inside his house and 
closing the doors against the commissioner obs- 
tructed the execution of the commission in spita 
of repeated requests addressed to him. The 
accused was convicted under S. 186 , by the Courts 
b3low, but the High Court took a contrary view 
and it hold a3 follows: 

“All that is found is that the commissioner wha 
appears to have acted throughout In a very injudicious 
manner, read out the order and asked the petitioner to 
be allowed to carry it out and that the petitioner, with¬ 
out giving any answer remained inside his house 
with closed doors. We do not think that mere 
failure to comply with the request of the commissioner 
amounts to such obstruction as is contemplated in 
S. IS6. The use of the word voluntarily’ seems to us 
to indicate that the Legislature contemplated the com¬ 
mission of some overt Act of obstruction, and did not 
inteud to render penal more passive conduct.” 

Another case relied upon by the petitioner was 
the case of Thimmakka v. Emperor, 201 I. C. 
627 : A. I. B. (29) 1942 Mad. 552 : 1942-1 
M. L. J. 633: (43 Or. L. J. 767). But this case 
is against the petitioner. There, it was held 
that shutting the door in the officer’s face 
amounted to obstructing him in the performance 
of his duty and the accused wer9 liable to be 
convicted for an offence under s. 18G, Penal Code. 
The petitioner also relied upon the case of 
Nagarmal v. Emperor, A. I. R. (19) 1932 Pat. 
279 : (33 Cr. L. J. 883), but the facts of that 
ca3e were different. In that case it was held that 
the public officers who were executing the order 
of attachment had no right to attach articles in 
possession of the accused of that case and any 
obstruction to such attachment was not illegal. 

[igI The learned Government Advocate in 
opposing the application referred to the case of 
Nanhua v. Emperor , A. I. R. (25) 1938 ALL. 
118: (39 or. L. J. 363), wherein it had been held 
that the word “obstruction” in 8. 186, does not 
mean “physical obstruction”. He further relied 
upon the cases of In re T kimmaklca A. I. a. 
(2J) 1942 Mad. 552 (2): (43 Or. L. J. 757), Dukhan 
Sihu v. Emperor, a. I. R. (24) 1937 Pat. 633: 
(39 or. L. J. 100). Emperor v. Babul'll, i. L. R. 
(1936) Nag. 50: A.I.R. (23) 1936 Nag. 86: 
(37 cr. L. J. 537) and Sajan v. Emperor, 159 
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I. C. 665: (A. I. R. (22) 1935 Sind 245: 37 
Cr. L. J. 148). In my judgment, the obstruction 
would differ according to the nature of duty 
that a public servant is to discharge. In the 
present case the obstructions as found by both 
the Courts are sufficient to bring the operation 
of S. 186, Penal Code, and in this view of the 
matter, the above contention of Mr. Das is also 
not tenable. 

[17] Mr. Das further contended that as the 
6tock of sugar could not be sold without the 
permission of the Bank of Bihar which was 
financing the enterprise and as excise duty had 
to be paid before removal of any stock, the peti¬ 
tioner was justified in obstructing the removal, 
as admittedly no arrangements had been made 
to pay the price and the excise duty when Mr. 
Puri and Mr. Thakur went to remove the sugar 
on 6th December 1947. But this argument is of 
no avail when both the Courts below found that 
the two officers had taken care to take with 
them a representative of the Bank of Bihar and 
another offioer of the Excise Department who 
had no objection to the removal of sugar, and 
as such, this does not seem to be the real reason. 
The real intention of the petitioners seems to be 
that; they were determined to obstructthe seizure 
and removal of the sugar till the time for its 
decontrol would have come, and then it would 
be possible for them to sell the sugar for what¬ 
ever amount they pleased. 

[18] It was also found by both the Courts 
below that large amounts of funds were 
received by the Jagdishpur Zemindari Com¬ 
pany from various authorised dealers from 
time to time in connection with the supply of 
sugar, but they had not been supplied any in 
spite of their repeated requests. That matter 
really is not very relevant for the purposes of 
the present case. In my judgment the order 
passed by the Government of Bihar dated 5th 
December 1947, was legal and the obstruction to 
its execution wa3 certainly punishable under 
B. 186, Penal Code. 

[19] Mr. Das further referred to the various 
directions given to Jagdishpur Zamindari Com¬ 
pany and the Bihta Sugar Factory for supply 
of sugar to authorised dealers from day to day 
and he pointed out some mistakes of procedure 
committed by the authorities concerned while 
issuing those directions. He, however, conceded 
that those irregularities would not affect the 
conviction of the petitioner if the order, Ex. 1 (a) 
was legal and if the obstructions proved to have 
been put were such as were contemplated by 
the provisions of S. 186, Penal Code. He submit¬ 
ted that he was referring to those irregularities 
in order to get a reduction of the sentence 
passed on the petitioner. But in the view that I 


have taken I do not consider the sentence too 
severe. 

[20] The result, therefore, is that the petition 
is rejected, and the rule discharged. The petitio¬ 
ner must now surrender to serve out the remain¬ 
ing part of his sentence. 

[ 21 ] Meredith C. J.—I agree. 

d.r.B. Rule discharged . 

A. I. R (37) 1950 Patna HO [G. N. 111.] 

Ramaswami and Narayan J J. 

Badri Prasad — Appellant v. Brindaban 
Bihari Lai — Respondent . 

A. F. A. 0. No. 151 of 1949, D/-23-3-1950, from 
order of A. D. J., Patna, D/-7-5-1949. 

Civil P. C. (1908), S. 38, O. 23, R. 3 — Execution 
of consent decree. 

In a suit for ejectment, the plaintiff claimed certain 
amount as damages for the period from the date of 
the determination of the tenancy till the date of deli¬ 
very of possession. The parties entered into a compromise 
by which the plaintiff agreed to accept a sum as dama¬ 
ges at a reduced rate. The Court passed a decree in 
terms of the compromise, in which it described this sum 
a3 rent. No costs were to be awarded, but on the defen¬ 
dant’s failure to pay the due3 in time fixed the decree 
stated that the plaintiff would be entitled to realise the 
amount with costs and interests through Court: 

Held , that though the order of the Court described the 
claim for damages as rent it was not without jurisdic¬ 
tion on the ground that the order related to the matter 
extraneous to the compromise. The order of the Court 
entitling the plaintiff to realise the amount through Court 
on defendant’s failure to pay in time wa3implicit in the 
agreement between the parties and could not be ques¬ 
tioned in execution proceedings. The decree was there¬ 
fore executable. The clause for payment of oosta and 
interest was, however, too vague to be enforced. 

[Paras 3, 4] 

Annotation: (’50-Com). CivilP. C., S. 38, N. 8; 0. 23 

R. 3, N. 17. 

Mahabir Prasad and B. B. Saran — for Appellant. 

Raja Ramchandra Prasad and Shivanugrah 

Narain —for Respondent. 

Narayan J.— This is a judgment-debtor's 
second appeal arising out of an execution procee¬ 
ding. The judgment-debtor was occupying a house 
belonging to the decree-holder as his tenant, and 
on 14th September 1943 the decree-holder insti¬ 
tuted a suit for ejectment and for arrears of rent. 
There was a further claim for damages at the 
rate of rs. 6 per day from the date the tenancy 
had terminated and up till the.date of delivery of 
possession. The suit was heard and disposed of 
on 23th July 1946, The decree-holder and the 
judgment-debtor examined themselves, and they 
agreed to certain term3 which were recorded 
by the learned Mun 3 if. The order of the learned 
Munsif recording the terms of the compromise 
runs as follows: 

“The parties have agreed to compromise the ca=e. The 

defendant agrees to pay to the plaintiff Rs. 523-5-0 as 
rent till August 1943 seeing up all his oiaims, within 
three months from to-day. He also promises to pay ren 


Patna 442 


Badri Prabad v. Brindaban Bihari Lal (Narayan J.) 


1950 

of the plaintiff at Rs. 33-5-0- per month from Septem¬ 
ber 1043 to July 1946 by the end of January 1947. He 
is also ready to vacate the house. The plaintiS agrees 
to forgo his claim for costs, interests and damages in 
this suit if the dues are paid in time. It is, therefore, 
ordered that the suit be decreed according to the terms 
stated above. No cost shall be awarded. A money decree 
for R3. 528-5*0 shall be prepared. The defendant is 
also to vacate the house by 2nd August 1946. He was 
also to pay to the plainiifl by January 1947 all the 
arrears of rent for the period between September 1943 
and July 1946. On his failure to pay up the due3 in 
time, the plaintiffs will be entitled to realiee the same 
with costs and interest, through Court on his deposit¬ 
ing proper court fees.” 

The suit was thus disposed of on compromise, 
and the terms of the compromise were in¬ 
corporated in a decree which was drawn 
up on 9th August 1946. It would appear 
from the terms of the compromise that Rs. 
528-5-0 had to be paid by the judgment-deb¬ 
tor . to the decree-holder as arrears of rent 
till August 1943, and it is common ground that 
this amount has been paid up. On 18 th Nov¬ 
ember 1946, the decree-holder filed an appli¬ 
cation for execution which was registered a9 Exe- 
cution case No. 27 of 1946, in which he sought to 
execute the decree for ejectment. Thi3 application 
for execution was however, dismissed on 14th 
March 1947 and probably ai; the instance of the 
judgment-debtor. The present application for 
execution was filed on 10th April 194S, and it is 
for the realisation of Its. 33-5-0 per month for 
the period September 1943 till July 1946 with 
interest and costs. This execution case is 
still pending and has been registered as Execu¬ 
tion Case No. 66 of 1948. On 2nd June 1949, the 
judgment-debtor filed a petition purporting to 
be a petition under Ss. 47, 151 and 152, Civil 
P. C., in the aforesaid execution case, and the 
contentions raised by the judgment-debtor were 

(l) that the deoree was inexecutable in law, (2) 
that the order of compromise is without juris¬ 
diction as it relates to matters "extraneous to 
the agreement”, and (3) that the judgment-deb. 
tor i 3 not liable to pay interest or damages. It 
appears from the judgments of the Courts below 
that the only question seriously canvassed be¬ 
fore them was that the terms in the decree 
relating to the payment of Rs. 33-5-0 per month 
from September 1943 till July 1946 were beyond 
the scope of the suit and that, as such, these 
term 3 could not be enforced in the execution 
case filed by the decree-holder. Mr. Mahabir 
Prasad for the judgmenfc-debtor-appellant did 
not seriously press this contention, bat as this 
was practically the only point urged before the 
Courts below, I must express my opinion with 
regard to it. The claim in the suit in which the 
decree sought to be executed wa3 passed can be 
classified under the following three heads : (l) 
A decree for Rs. 699-11-6 as arrears of rent ; 


(2) a decree for the ejectment of the defendant 
from the house a3 his tenancy had been termi¬ 
nated by a notice; and (3) a decree for damages 
or mesne profits for the period commencing 
from the expiration of the tenancy and up till 
the date of delivery of possession at the race of 
R3. 5 per day over which the plainiifl had 
undertaken to pay the court-fee as assessed by 
the Court. 

[2] By the compromise the defendant became 
liable to pay Rs. 528-6-0 as arrears of rent, and 
this portion of the claim has already been 
satisfied. 

[3] The learned Additional District Judge 
says that the 

‘‘consent order of the learned Munsif dated 3rd July 
1946 shoW3 that the appellant in view of the orler ot 
the Commissioner of Patna Division directing to vacate 
the house by August 1946 agreed to vacate the house 
by 2nd August 1946 and that consequent on his being 
in possession of the house subsequent to the termina¬ 
tion of the tenanoy from 1st September 1943 to July 
1946 after which he agreed to vacate the house, he was . 
liable to pay damages, and this was fixed at Rs. 33-5-0 
per month with the consent of the parties.” 

It is manifest that when the judgment-debtor 
agreed to pay rs. 33-5-0 per month for the period 
commencing in September 1943 and terminating 
by the end of July 1946 he conceded that he was 
liable to pay damages since after the date on 
which the tenancy had terminated. The decree- 
holder had made the claim for damages at the 
rate of Rs. 5 per day, but this portion of the 
claim was substantially reduced by the compro¬ 
mise, the decree-holder having agreed to receive 
and the judgment-debtor having agreed to pay 
only Rs. 33-5-0 per month for this period. In 
the order of the learned Munsif, this amount of 
Rs. 33-5-0 per month has been described as ‘rent’, 
but it is really of the nature of compensation, 
and evidently the amount was described as' 
‘rent* in the order, because the rent for the 
house was payable at this rate and at no other 
rate. The claim for damages at the rate of Rs. 6 
per day was certainly quite exorbitant, and 
whan the parties entered into the compromise it 
was agreed that the judgment-debtor instead of 
paying damages at any higher rata will be liable 
to pay damages only at that rate at which the 
rent had been paid. Because by the compromise 
the damages had to be paid at the rate at which 
the rent had been paid, they were described in 
the order of the learned Munsif as ‘rent’. But 
whether it i3 called rent, damages, or compen¬ 
sation, it wa3 certainly within the scope of the 
suit to allow something to the plaintiff as com¬ 
pensation for the period commencing from 
September 1943, inasmuch a3 the tenancy of the 
judgment-debtor had terminated in August 1943. 
There was a specific claim for damages, though 
at a very high rate from September 1944 till the 
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date of delivery of possession. and this portion 
of the claim was reduced by the compromise to 
Rs. 3o-5-0 per month. There can be no substance 
in the contention that the terms of the compro¬ 
mise by which RS. 33-O-0 is payable by the judg¬ 
ment-debtor to the decree-holder for the period 
September 1943 till July I9i6 are beyond the 
cCope ci the suit, when there was a definite 
claim for damages from September 1943 till the 
date of delivery of possession. When these terms 
are to be regarded a3 terms within the scope of 
the suit, the question does not arise whether in 
this suit we should follow the decision of a Pull 
Bench of this Court in Cliaru Chandra v. 
ShamhJm Nath, 3 pat. L. J. 255 : (a. i. r. ( 5 ) 
1918 Pat. 607 (P.B.) ) or a decision of a Division 
Bench of this Court in Muhammad Ismail v. 
Biln SJiaima , 13 Pat. 17 : (a. i. r. ( 2 l) 1934 Pat. 
203). In the former case it was held that when 
the compromise deals with matters directly 
within the scope of the suit the Court must 
accept the compromise and record it and having 
so accepted and recorded it, he must prepare 
and draw up a decree in accordance with it so 
that the same may be executed in the due and 
ordinary course of procedure, and that even if 
the compromise contains matters outside the 
scope or the suit, the Court must record the 
entire compromise and draw up a decree giving 
the parties the right to execute it in respect of 
the matters which fall within the scope of the 
action, leaving it to the parties to enforce by 
whatever means they like that portion of the 
compromise which refers to the matters outside 
the scope of the suit. It will be preposterous to 
contend in this case that the compromise relating 
to the payment of rs. 33-5-0 per month is out¬ 
side the scope of the suit and that though it has 
been accepted and recorded, the decree-holder is 
not able to execute this part of the decree in the 
due and ordinary course of procedure. In my 
opinion, this Full Bench case is an authority 
against the judgment-debtor and not in his 
favour. In Muhammad Ismail v. Bibi Skaima , 
13 Pat. 17 : (a. 1 . R ( 21 ) 1934 Pat. 203), it was 
held by Oourtnoy-Terrell C. J., with whom 
Saunders J., agreed that the executing Court 
had no power to go behind the decree which it 
was ordered to execute and that it was not open 
to it to consider that any of the terms of the 
compromise was outside the scope of the suit. 
The proposition of law as laid down in this case 
may or may not be regarded as too wide, but 
even if it i3 regarded as too wide, that will be 
immaterial for the purposes of this case in which 
the terms in question would be deemed to be 
absolutely within the scope of the suit. In 
Mohamad Yaliia v. Mt. Bibi Soghra, A. 1 . R. 
(24) 19:37 pat. 232 : (169 I. C. 741), Wort J., with 


whom Agarwala J. agreed observed that the 
question whether the matter was the subject- 
matter of the suit would depend primarily upon 
the circumstances of each case and this decision 
appears to me to be important, because in this 
case even an agreement to obtain a partition 
from the Court in a suit by the plaintiff for 
accounts with regard to the whole property was 
held to be a valid agreement within the scope 
of the suit. Their Lordship 3 held that the 
arrangement having been arrived at to facilitate 
management and bding in consideration of the 
plaintiff's giving up her right to an aocount 
was one directly connected with the subject- 
matter of the suit and therefore within the 
scope of the suit. Ic is unnecessary to multiply 
authorities on this point and especially when 
Mr. Mahabir Prasad did not like to press tha 
contention that the agreement with regard to 
the_.payment of Rs. 33-5-0 per month should bo 
regarded as an agreement beyond the soope of 
the suit. 

[4] But Mr. Prasad contended that the order 
of the learned Munsif that on his failure to pay 
up his dues in time, the plaintiff will be entitled 
to realise the same with costs and interest 
through Coart on his depositing proper court- 
fees is not based on any agreement between 
the parties, and that, as suoh, if this agreement 
is to be enforced, it can only be enforced by 
mean3 of a regular suit. In other words, the 
learned counsel meant to urge that there was 
no decree in this case for the payment of 
Rs. 33-5-0 per month which could be executed 
without recouree to another regular suit. With 
the greatest respect for the arguments advanced 
by the learned counsel, I do not find any merit 
in this contention, it being another point whe¬ 
ther the decree-holder i3 entitled to recover 
interest on the aforesaid amount and the amount 
of costs claimed in the execution case. If there 
is any stipulation for the payment of money, 
the condition that the amount which, according 
to the terms of the agreement, the judgment- 
debtor i3 liable to pay, would be realised by 
execution in the event of his failure to pay the 
amount is implicit. As I have already pointed 
out, the compromise recorded by the learned 


Munsif is based on statements made by the 
decree-holder and the judgment-debtor, and the 
judgment-debtor who happens to be an Advocate 
has stated before the learned Munsif that he 
had “promised to pay rent to the plaintiff at 
Rs 33-5-0 per month from September 1943 to 
July 1946.” It is also clear from his deposition 
that he ha 3 promised to pay thi9 amount by the 
end of January 1947. The amount was, however, 
not paid, and therefore this execution case was 
filed. In th 9 presence of the parties and their 
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lawyers the order must have been recorded by 
the learned Munsif, and it wa3 open to the 
judgment-debtor to move higher Courts again3t 
the order of the learned Munsif, if he was con¬ 
vinced that the learned Munsif had misunder¬ 
stood the agreement and had made a wrong 
note in his order that on the failure of the judg- 
ment-debtor to pay up the amount the same 
jCOuld be realised through Court. Both parties 
!felt satisfied by thi3 order, and the order 
[cannot be questioned now in the execution 
proceeding when on the face of it it pur¬ 
ports to be an order based on the agreement 
'[entered into between the parties which agree¬ 
ment was meant to be an enforceable agreement. 
Thera is no reason for supposing that the decree 
declared only the rights of the parties and was 
incapable of being executed. On reading the 
statements of tbe parties and the order of the 
learned Munsif, I fail to appreciate the con¬ 
tention that the decree was only a decree declar¬ 
ing or creating rights which could not be enforced 
in execution and which could be enforced only 
by another regular suit. It need hardly be said 
that the operative part of the decree which is 
confined to the subject-matter of the suit can 
without any difficulty be enforced as between 
the parties to the suit by taking recourse to an 
execution proceeding. It is only a matter which 
i 3 extraneous to the suit which can be enforced 
by taking recourse to auother regular suit. 
Certainly the terms of this compromise not only 
gave the right to the decree-holder to realise 
Rs. 33-5-0 per month but it also gave him the 
right to claim this amount in an execution 
pursuant to the decree. I am, therefore, of the 
opinion that the decree-holder is entitled to 
realise the amount of as. 33-5-0 per month allow¬ 
ed by the decree by execution. Bub I agree 
with the appellant’s learned counsel that the 
clause in the decree for the payment of costs 
and interest is too vague to be enforced. The 
rate of interest is not disclosed, and the respon¬ 
dent’s learned counsel hid to concede that it 
was difficult for the Court to fix the rate of 
interest when the rate had not been disclosed. 
But the respondent’s learned counsel faintly 
suggested that when the rate of interest had not 
been disclosed, the usual rate of interest, that 
is, G per cent, per annum, should be allowed. 
Of course, there are cases in which a decree 
awarding plaintiff’s claim with usual interest 
ha 3 been interpreted to mean interest at the 
rate of 6 per cent, per annum. But even if such 
an interpretation can b3 placed upon the orders 
of a Court, it cannot be placed upon the agree- 
ment entered into by the parties- The agree¬ 
ment mu3t be clear and specific, and the 
respondent’s learned counsel pointed out to us 


that in this suit interest had been claimed at 
18 per cent, per annum. If ‘interest had been 
claimed at IS per cent, per annum and if the 
decree does not disolose the rate of interest 
which the judgment-debtor has to pay, then the 
logical inference will be that the judgment- 
debtor ha3 made himself liable to pay interest 
at tbe rate of 18 per cent, per annum. But even 
the decree-holder is not claiming the rate of 
13 per cent, per annum. The Court cannot 
make out a new contract for the parties, and 
there is no good ground for allowing interest at 
the rate of 6 per cent. p9r annum as suggested 
by the respondent’s learned counsel. In my 
opinion, therefore, no interest can be awarded 
on the amount claimed in this execution case. 

[5J The order of the learned Munsif says 
that no costs shall bs awarded, and it further 
says that the plaintiff will be entitled to realise 
the amount of rs. 33-5-0 per month with costs 
and interest. The costs as claimed in this execu¬ 
tion case consist of two items, namely, tbe item 
of Rs. 107-8-0 mentioned in tbe decree and the 
amount of as. 178-2-0 which has been paid by the 
decree-holder a3 court-fee on the claim of 
rs. 1165-15-0 which is the total sum payable for 
tbe period September 1913 to July 1946. When 
there is a clear order that no costs shall be 
awarded I do not understand how the decree- 
holder can claim rs. 107-8-0 which is the amount 
of costs mentioned in the decree, and there is 
no dirscfcion in the decree for the realisation of 
the amount of court-fee paid by the decree- 
holder on R3. 1165 15-0. In this view I am of the 
opinion that costs as claimed by the decree- 
holder cannot he awarded. 

[6J In the result the appeal is allowed in 
part and the order of the Court3 below is varied 
only to this extent that the decree-holder will 
not be entitled to recover from the judgment- 
debtor the amount of interest and the amount 
of costs as claimed in Execution case No. 56 of 
1918. Parties will bear their own costs of this 
Court as well as of the lower appellate Court. 

[7] Ramaswami J. —I agree. 

d.h. Appeal partly allowed . 

A. I. R. (37) 1950 Patna 443 [C. N. 112.] 
Ramaswami and Sarjoo Prasad JJ. 

Rajballam Singh—Petitioner v. Madhusudan 
Prasad Singh — Opposite Party. 

Civil Revn. No. 599 of 1949, D/- 24-3*1950, from 
order of D. J., Arrah D/- 16-7-1949. 

Civil P. C. (1908), Ss. 2 (2), 96 and 151 — Appeal 
dismissed for default —Application to restore appeal 
—S. 151, if applies. 

An order rejecting the memorandum of appeal for 
failure to furnish copy of judgment does not constitute 
a decree and i3 not appealable. An application for 
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restoration of appeal under S. 151 is, therefore, com¬ 
petent. [Paras 2 and 3] 

Annotation: (’50-Com.) Civil P. C., S. 2 (2), N. 16; 
S. 151, N. 2 

Anqad Ojha —for Petitioner. 

Shambhu Pd. Singh —for Opposite Party. 

Ramaswami J —It appears that the peti¬ 
tioner had filed an appeal in the lower Court 
together with a petition for dispensing with 
copy of judgment because an appeal had been 
filed in an analogous case disposed of by the 
same judgment, a copy of which had been 
attached to the memorandum of appeal in that 
case. The applicant was nevertheless directed to 
file a copy of the judgment within five days and 
upon bis default the memorandum of appeal 
was rejected. He then filed an application under 
O. 41, R. 19, Civil P. C. and s. 151, for restora¬ 
tion of the appeal. The lower Court rejected the 
application on the ground that S. 151 was not 
applicable. Against this order the applicant has 
obtained the present rule. 

[2] The question to be determined in this 
case is whether the order rejecting the memo¬ 
randum of appeal for failure to furnish copy of 
judgment constitutes a '‘decree’* within the 
meaning of s. 2 , cl. (2), Civil P. C. 

[3] Section 2 (2) defines a decree as 

“the formal expression of an adjudication which, so far 
aa regards the Court expressing it, conclusively deter¬ 
mines the rights of the parties with regard to all or any 
of the matters in controversy in the suit and may be 
either preliminary or final. It shall be deemed to 
include the rejection of a plaint and the determin&tioa 
of any question within S. 47 or S. 144, but shall not 
include.(b) any order of dismissal for default.” 

In support of this rule Mr. Angad Ojha addres¬ 
sed the argument that in the present case the 
order of the learned District Judge rejecting the 
memorandum of appeal would not be a decree. 
In support of his argument he referred to 
Ramdhari Ahir v. Khedu Ahir, 17 Pat. 245 : 
(a. I. R. (25) 1938 Pat. 461). In that case a Judge 
being of opinion that the memorandum of appeal 
presented before him was argumentative and 
not in accordance with the provisions of o. 41 
r. l, Civil P. G., called upon the appellant to 
remove the defect and on his failure to do so 
rejected the same. A Bench of this Court held 
that the order was not appealable as it did not 
finally dispose of the rights of the parties. 
Wort J. added that it could not be laid down as 
a universal proposition that an order rejecting a 
memorandum of appeal was appealable. On 
behalf of the opposite party Mr. Shambhu Pd. 
Singh made reference to Surajpal v. Uttim 
Pandey , 6 pat. L. J. 625 : (a. I. R. (9) 1922 Pat. 
281), in which it was held that an order rejecting 
a memorandum of appeal before the appeal was 
admitted, for insufficiency of court-fee, did 
amount to a decree and was appealable as such. 


In another case Ramsawari Kuer v. Motiraj 
Kuer, 17 Pat. 687 : (a. I. R. (26) 1939 Pat. 83), 
also a Bench of this Court decided that an order 
of rejection of a memorandum of appeal on the 
ground that it was insufficiently stamped was a 
decree and was appealable as such. The learned * 
Judges observed that the provisions of o. 7, R. 11 
applied to appeals and therefore it was the duty 
of the Court, in cases coming under cl. (c), to 
require the appellant to make up the deficiency 
in court-fee within a time to be fixed by the 
Court before rejecting the memorandum of 
appeal. Reliance was also placed by the learned 
counsel on an unreporfced decision dated 30th 
March 1949 in s. A. 603 of 1947. In my opinion 
all these cases must be distinguished for the 
reason that they dealt with a case of rejection 
of a memorandum of appeal for failure to make 
good the deficit court-fee for which specific 
provision is made in 0. 7, R. 11 cl. (o), Civil 
P. C The decision in the Full Bench case 
Ramkhelawan Singh v. Monilal Sahu, 19 pat. 

159 : (A. I. R. (26) 1939 Pat. 673 P. B.), is relevant 
in this context. In that case an application was 
made to set aside an order of dismissal of an 
appeal for failure to file the appellant's list with- 
in the time allowed. The stamp reporter sugges- 
ted that the application was in fact one for a 
review of the order dismissing the appeal and 
that a court-fee of about B3. 405 was leviable. 

On behalf of the petitioner on the contrary, it 
was contended that this was an application for 
restoration of the appeal on which Rs. 3 stamp 
was leviable. The Full Bench after exhaustive 
review of the authorities held that the applica¬ 
tion could not be treated as one for review under 
O. 47, R. 1, but the High Court had power to 
restore the appeal in a proper oas9. Apart from 
this decision I oonsider that the present case is 
fully covered by the authority of Ramdhari 
Ahir v. Khedu Ahir , 17 Pat. 245 : (A. J. R. (*5> 

1938 Pat. 461), to whioh the material facts of the 
present case are closely parallel. Since we are, 
bound by the ratio of this decision it must be ( 
held that in the present case an application; 

under S. 151, was competent. 

[ 4 ] As regards the merit also it was conten¬ 
ded by the learned counsel for the opposite party 
that the inherent jurisdiction of the Court ought Vv 
not to be invoked since the applicant had made 
default in carrying out the order of the Court. 

But upon the admitted facts it is manifest that 
the Court ought to have dispensed with the 
copy of judgment and ought not to have requir¬ 
ed the petitioner to furnish a copy within the 
short time of five days. It is therefore necessary 
that the order of dismissal of the appeal shouia 
be set aside by this Court under its inherent 
jurisdiction. The appeal should now be restored 
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to file and should be disposed of in accordance 
with law. 

[5] Accordingly this rale is made absolute and 
the application is allowed but I do not propose 
to make any order as to costs. 

[6] Sarjoo Prasad J. —I agree. 

v.r.b. Rule made absolute. 

k. I. R. (37) 1950 Patna 445 [C. N. 113.] 

Ramaswami and Sarjoo Prasad JJ. 

Jai Gobind Singh and another—Petitioners 
v. Bagal Lal Singh—Opposite Party. 

Civil Revo. No. 69L of 1949, D/* 23rd March 1950, 
from decision of D. J., Santal Parganas, D/- 26th 
July 1949. 

(a) Civil P. C. (1908), O. 23, R. 3—Compromise, 
when can be recorded. 

Under 0. 23, R. 3 before p. Court can order agree¬ 
ment or compromise to bo recorded and pass a decree 
in accordance therewith it has to be satisfied that the 
3uit hag been adjusted wholly or in part by such 
agreement or compromige. Where the parties agree 
to abide by the award of arbitrators the agreement is 
still in the nature of a contract and ao long as arbi¬ 
trators have not made the award the contract hag not 
'been carried out and there ig yet no adjustment of the 
suit. In other words, the matter hag not proceeded 
beyond the domain of an agreement and gtage of the 
adjustment of the claim has Dot yet been reached. 

[Para 5] 

Where in a petition of compromise the parties 
intended that ail the disputes relating to their 
Sardari Jagir land, a3 algo the other landg, ought to 
be finally settled by arbitrators and in consideration of 
thig settlement the plaiatiff agreed to give to the defen¬ 
dants certain land-3 out of the Jagir lands, and the 
arbitrators by their award settled the disputes relat¬ 
ing to the Jagir land but not the disputes relating to 
other lands: 

Held , that there was no complete adjustment of the 
3 uit within the meaning of O. 23, R. 3 and therefore, 
the compromise could not be recorded. [Para 5] 

Annotation : (’44 Com.) Civil P. C., 0. 23, R. 3, 
N. 7, Pts. 1 and 2 and N. 9. 

(b) Civil P. C. (1908), O. 23, R. 3—Ambiguity in 
agreement —Agreement, if enforceable — Contract 

Act (1872), S. 2 (h). 

Where a compromise petition stated: “The following 
five gentlemen shall decide (all matter?) relating to 
our movable and immovable property and the said 
20 bighas of land:’’ 

Held, that the terms of this clause were so vague 
that it could not amount to an enforceable agreement 
or a contract. [Para 6] 

Annotation : (’44-Com.), Civil P. C. O. 23, R. 3, 
N. 8; (’46-Man.) Contract Act, S. 2 (h), N. 1. 

B. C. De and S. R. Ghosal — for Petitioners. 

Lalnaraxn Sinha and N. Chatterji — 

for Opposite Party. 

Ramaswami J.—The question for decision 
in this case is whether the lower Courts com- 
mitted any error of jurisdiction in refusing to 
record an alleged compromise under the pro- 
visions of O. 23, R. 3, Civil P. C. 

[2] The plaintiff opposite party instituted a 
suit declaring his title and for recovery of 


possession of certain Sardari Jagir land alleg¬ 
ing that the rule of primogeniture governed 
and that he being the eldest son was entitled to 
it in preference to the defendants who are bis 
younger brothers. Defendant 1 contested the 
suit on the ground that the ordinary rule of suc¬ 
cession applied and the land belonged in equal 
shares to the plaintiff and two defendants. Defen¬ 
dant 2, however, alleged that the land in dispute 
being Sardari Jagir belonged to the holder of 
the office of the Sardar and since defendant 2 
was the Sardar , the land belonged to him. On 
19th February 3 948 the defendants filed a 
petition before the Subordinate Judge to the 
effect that the 3uit had been compromised and 
that it should be decreed in terms thereof, 
The lower Courts refused to record the com- 
promiee on the ground that there was no 
adjustment of the suit. Against thi3 order the 
defendants have obtained a rule from this 
Court. 

[3] On their behalf Mr. B. C. De submitted 
the argument that by virtue of the compromise 
there wa3 a complete adjustment of the suit 
and the lower Courts improperly exercised their 
jurisdiction in refusing toTecord it under O. 23, 
R. 3, Civil P. 0. It is necessary to examine the 
terms of the alleged compromise in order to 
test the correctness of this argument. On 21st 
January 1948 the parties filed the petition 
(Ex. a) which is to the following effect : 

“The plaintiff and the defendants of this suit are 
full brothers. We both the parties having come to an 
agreement have compromised the aforesaid suit in 
presence of ten gentlemen on the following terms ; 

1. I, Bagal Lal Singha, the plain tiff, give 10 bighaa 
of 1st class, 2nd and 3rd class paddy lands, out of my 
Sardari Jagir property, to each of the defendants, in 
all 20 bighas. I remain bound to give (such) Plot Nos. 
etc. of this land as may be duly determined by five 
gentlemen. The following 5 gentlemen shall decide 
(all matters) relating to our movable and immovable 
property and the said 20 bighas of land, to which 
none of the parties shall be competent to make any 
plea or raise any objection. 21-1-48 

1. Sri Dhananjoy Ghosh of Garia 

2. ,, Narayan Chandra Mitra of Garia v 

3. ,, Shibkinkar Sarkar of Sitamuri 

4. ,, Asuthosh Mitra of Dumdumi (?) 

5. ,, Niba.ran Chandra Ghosh of Garia. 

Signed to-day 
K. Prasad. B. C. 

Sub-Judge, Deoghar, 
20-2-48 

Sd. Joy Gobind Singha, 

20-2 48. 

We shall remain bound by whatever shall be done 
by the aforesaid arbitrators. No one shall be competent 
to make any plea or raise any objection. 

Sd. Bagal Lal Singha 
Sd. Atul Chanda SiDgha 

21-1-48 

Saribed by Narayan Chandra Mitra of Garia, 

20-1-48.” 
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[ 4 ] On 24th January 1948 an award was 
filed by the arbitrators to the following effect: 
“The arbitrators mentioned below beg to state as 


follows 

That on 21st January 194S the aforesaid plaintiff 
having definitely expressed his desire to amicably 
settle the Baid suit and filed a petition before tbe 
S. D. 0. Jamtara, we, the arbitrators, made both the 
defendants agree to it. We met together at Karaiya 
and demarcated lObighas of paddy land to each of the 
defendants as mentioned in schedules A and B given 
below with their revisional survey settlement plot 
numbers. The plaintiff and the defendants have 
partitioned their movable properties. Paddy lands 
mentioned below in the schedules are given (allotted) 
according to the arbitrators’ award and it is prayed 
that the suit may be finally disposed of (accordingly). 
Be it stated that the parties shall not be competent to 
claim anything as costs of the suit. 

Be it eta ted that the petition filed by the plaintiff 
and the defendants before the S. D. 0. is filed 
herewith. 

Details of Schedule. 

Mauza Kariya No. 15, Khewat No. 2, Jot. No. 109. 

(Ka) Jai Gobind Singha, defendant 1. 


Plot No. 

A. D. 

Class. 

504 

1*88 

1st 

505/1564 

*24 

2nd 

499 

*98 

2nd 

395 

*46 

3rd 

503 

*69 

3rd 


4 acres 25 decimals. 

(Kha) Atul Chandra Singh, 

defendant 2. 

504 

1-89 

1st 

443 

•18 

2nd 

499 

1* 4 

2nd 

395 

•46 

3rd 

503 

•68 

3rd 


4 acres 25 decimals. 

Arbitrators. 

1. Narayan Chandra Mitra of Geria. 

2. Dbananjoy Ghosh of Geria. 

3. Ashutosh Mitra of Dumdumi. 

4. Shib Kinkar Sarkar of Sitamuri. 

5. Nibaran Chandra Ghosh of Geria, 24th January 
1948.” 

[6] It cannot be disputed that under o. 23, R. 3 
before a Court can order agreement or compro¬ 
mise to be recorded and pass a decree in accor¬ 
dance therewith it has to be satisfied that the 
suit has been adjusted wholly or in part by such 
agreement or compromise. Where the parties 
agree to abide by the award of such arbitrators 
the agreement is still in the nature of a contract 
and it is manifest that so long as arbitrators 
have not made the award the contract has nob 
been carried out and there is yet no adjustment 
of the suit. In other words, the matter has not 
proceeded beyond the domain of an agreement 
and stage of the adjustment of the claim has not 
yet been reached. Mr. B. 0. De did not dispute 
this statement of the law but he contended that 
as soon as arbitrators made the award on 24th 
January, there was a complete adjustment of 
the suit between the parties. This argument 


would have been valid if upon the construction 
of the compromise of 21st January, it is held 
that the question of allotment of 20 bighas out 
of the Sardari Jagir was separate and sever a > 
hi 0 from the question of settlement of the diapufce 
with respect to the other movable and immova¬ 
ble properties which is mentioned in the petition 
of compromise. On this part of the oase, the 
learned District Judge has, in my opinion, cor¬ 
rectly held that the compromise was ambiguous 
and oral evidence of the conduct of the parties 
was admissible to prove what was the real in¬ 
tention. After examining the evidence he reach¬ 
ed the conclusion that the parties intended that 
all the disputes relating to Sardari Jogir land, 
as also the other lands, ought to be finally settled 
and in consideration of this settlement the plain¬ 
tiff agreed to give to each of bis brothers 10 bighas 
out of the Jagir lands. In other words, both the 
clauses in the petition of compromise were inter¬ 
dependent and interwoven and the plaintiff had 
agreed to grant a portion of the Sardari Jagir 
to the defendants only in consideration of the 
settlement of all the outstanding disputes. Mr. 

B. C. De contended that upon a proper cons¬ 
truction of the terms and the oral evidence it 
ought to be held that the two clauses were inde¬ 
pendent. But in my opinion there is no good 
reason for differing from the construction placed 
by the District Judge upon the terms of his 
document. If that be so, it is obvious that cl. ( 2 ) 
with respect to the settlement of the disputes 
by the arbitrators was not acted upon and so 
had not proceeded beyond the domain of agree 
ment and there was no complete adjustment of 
the suit within the meaning of o. 23, R. 3, Civil 
P. C. In this context reference should be made 
to Bishambhar v. Shn Thakurji Maharaj , 53 
ALL. 673 : (A. I. R. (18) 1931 ALL. 657), in which 
the parties to a suit had stated in Court that 
they agreed that a certain pleader might be ap¬ 
pointed referee and that the ca3e might be de¬ 
cided in accordance with the statement which 
he might make, without any oath being given ta 
him. On the date on which the statement wa9 
made in Court, but before it was made, the 
plaintiff intimated to the Court that he resiled 
from the agreement to abide by the referee's 
statement. The Court, however, dismissed the 
suit in accordance with the referee’s statement. 

Tne plaintiff preferred an appeal to tbe High 
Court who held that the agreement did not 
amount to an adjustment of a suit under O. 23, 

R. 3 but only amounted to an agreement on a 
procedure which might eventuate in an adjust¬ 
ment, and until the referee had given his state¬ 
ment there oould be no question of any 
adjustment. In a subsequent Full Bench case 
Akbari Begum v. Rahmat Hussain, 56 ALL. 39: 
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1950 

(A. I. R (20) 1933 ALL. 861 (s. B.)), Sulaiman 
0. J. reiterated the same principle : 

“Strictly speaking, an agreement is not identical with 
a compromise of the suit and may amount to a mere 
contract. But as no decree can be passed forthwith in 
terms of a mere contract to abidt by the statement of a 
% third person, I am prepared to hold that there can be 
no adjustment of the suit by such a contract until the 
statement has been made. But as soon as the agree¬ 
ment has been fully carried out by the Court and the 
referee has made his statement in favour of one party 
or the other, it is too late for either party to go back 
upon the agreement; and at this stage the agreement 
must be deemed to have eventuated into aD adjustment 
of the claim in accordance with the statement al¬ 
ready made. A party cannot be allowed to retract his 
solemn promise for consideration made before the Court 
after he has come to know the nature of the statement 
by which he had agreed to abide. It is no longer a ques¬ 
tion of the carrying out of a promise or the specific; per¬ 
formance of a contract. The compromise must be deemed 
to have been carried out and accordingly the claim al¬ 
ready adjusted.” 

[6] There is also another difficulty in holding 
that there was any complete adjustment of the 
suit between the parties. Clause (2) of Es. A, toe 
comromi3e petition, states : 

“The following five gentlemen shall decide (all mat¬ 
ters) relating to our movable and immovab'e property 
and the said 20 bighas of land.” 

In my opinion, the terms of this clause are so 
) vague that it cannot amount to an enforceable 
agreement or a contract. The ambiguity ia pa¬ 
tent and the phrase “all matters relating to our 
movable and immovable property” cannot be 
properly construed and it is impossible to find 
out what was the real intention of the parties in 
putting this clause in the compromise. In a re¬ 
cent case Scammell and Nephew Ltd. v. 'LL. C. 
and G. Ouston 1941 A. c. 251 : (110 L.J.K.B. 
197 ), the resp mdents had agreed to purchase 
from the appellants a new motor van but stipu- 
lated that “this order is given on the under¬ 
standing that the balance of purchase price can 
be had on hire-purchase term3 over a period of 
two years.” The House of Lords held that this 
clause as to hire-purchase terms was so vague 
that do precise meaning could be attributed to 
it, and consequently there was no enforceable 
contract between the parties. For the same rea¬ 
sons cl. (2) of the compromise with respect to 
the matters relating to movable and immovable 
properties is so vague that no precise meaning 
b can be attributed to it and the contract cannot 
be enforced between tho parties. 

[ 7 ] For the reasons assigned I hold that the 
lowor Courts have committed no error of juris¬ 
diction and this application mu3t be accordingly 
dismissed. But in the special circumstances of 
this case I do not propose to make any order as 

to cost3. 

[8] Sarjoo Prasad J. — I agree. I would 
wish to add a few observations. As my learned 


brother has pointed out, before recording a com¬ 
promise under O. 23, B. 3 the Court bad to find 
whether there was really an adjustment of the 
dispute between the parties. The terms of the 
compromise indicated that certain contingencies 
had to be fulfilled before the rights of the parties 
could be finally adjusted. Some of those contingen¬ 
cies had not been fulfilled and parties were at 
variance as to whether the intention was that these 
contingencies had to be fulfilled before the com¬ 
promise could be recorded. The Courts below, 
therefore, had to go into the evidence in order 
to find cut what the real intention of the parties 
was and having gone into evidence the Courts 
below have come to a finding that it was not 
intended to be an adjustment between the par¬ 
ties so as to be capable of being recorded under 
O. 23, R. 3 and the contingencies which have not 
been fulfilled were an integral part of the com¬ 
promise. This finding cannot be assailed in re¬ 
vision before this Court. 

V.R.B, j Revision dismissed. 


A. I. R. (37) 1950 Patna 447 [C . N. 114.] 

SlNHA AND RAI JJ. 

Sheonandan Singh and another—Appellants 
v. Mt- Maida Kuer and another — Respon¬ 
dents. 

A. F. A. D. No. 83 of 1918,-D/- 17-3-1950, from 
decision of Sub-J., Arrah, D/- 11-10-1917. 

(a) Limitation Act (1908), Art. 125 — Possession 
of Hindu or Muhammadan female — Nature of. 

Article 125 applies when tho possession is that of a 
Hindu or Muhammadan female as such, that is to say, 
by virtue of her being a Hindu or Muhammadan, and 
does not apply if her ooseession is by virtue of a grant 
or transfer made inter vivos or by virtue of a bequest, 
or, in other words, when her possession is irrespective 
of her being a Hindu or Muhammadan female. 

[Para 6] 

Annotation : (’42-Com.) Limitation Act, Art. 125, 
N. 5, Pt. 2. 

(b) Limitation Act (1908), Art. 125 — Suit by- 
reversioner. 

Only a presumptive reversioner has a right to bring 
a suit for declaration during tho life time of a limited 
owner, who is in possession of the properties by in¬ 
heritance, challenging an alienation made by bar. That 
suit by a reversioner has to be brought in a represen¬ 
tative capacity for the benefit of the actual reversioner 
when the reversion opens. [Para 10] 

Annotation : (’42-Com.) Limitation Act, Art. 125, 
N. 8, Pt. 1. 

(c) Limitation Act (1908), Art. 120 — Whether 

cause of action to set aside alienation arises from 
date of alienation or from date of knowledge of 
alienation (Quaere). [Para 7] 

Annotation : ('42-Com.) Limitation Act, Art. 120, 

N. 3. 

L. K. Jhaand Raviananda Sink i—for Appellants. 

D. N. Venna and Kanhaiyaji —for Respondents. 

Rai J-—This is an appeal by defendants 1 
and 2 against the judgment and the decree 
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passQcl by the Subordinate Judge of Arrah dated 
llth October 1947, reversing those of the Munaif 
of Sasaram dated 8th February 1946. 

[2] The plaintiff filed the suit for a declara¬ 
tion that a rehau bond dated 27th April 1938, 
executed by defendant l in favour of defen. 
dant 3 and a sale deed dated 8th December 1937, 
executed by defendant 1 in favour of defen¬ 
dant 2 are inoperative and not binding upon 
the plaintiff. According to the case of the plain¬ 
tiff, Ramdutt Rai and Sahdeo Rai were two 
brothers. Ramdutt Rai died about 12 years ago 
leaving his widow Mfc. Maida Kuer, the plaintiff. 
Sahdeo Rai died leaving behind his widow Daulab 
Kuer, defendant 1, and his son Biabundeo Rai. 
The latter is said to have died about 14 years 
ago. The plaintiff's case further was that on 
18th July 1937 certain properties were given by her 
to Daulat Kuar defendant 1, by way of mainfcen- 
ance by a registered document Ex. A. But now 
the plaintiff has come to learn that by practis¬ 
ing fraud on her instead of a deed of mainten¬ 
ance, a deed of partition had been brought into 
existence. She further averred that defendant 1 
in collusion with her brother Chulhan Singh 
had brought into existence the rehan bond and 
the sale deed in question which she had no right 
to execute and which are not binding upon the 
plaintiff. The sale deed had in fact been taken 
by Chulhan Singh in the farzi name of a relation 
of bis. 

[3] The case of the defendants, on the other 
hand, was that Ramdutt and Bishundeo were 
separate, and defendant 1 had inherited the 
properties of Bishundeo as his mother. The deed 
of partition dated 18th July 1936, was a genuine 
document. No fraud had been practised on the 
plaintiff at the time of the execution of the said 
document which was executed by the plaintiff 
after she had fully understood the same. Tha 
rehan bond had been redeemed by the sale 
deed which, according to the defendants, was a 
genuine transaction and was binding upon the 
plaintiff. According to the defendants the suit 
as framed was barred by limitation. 

[4] The trial Court came to the conclusion 
that Ramdutt and Bishundeo had separated. 
The deed of partition dated 18 th July 1936, had 
been validly executed by the plaintiff and defen¬ 
dant 1, and no fraud had been practised on the 
plaintiff as alleged by her. It was further of 
opinion that the deed of partition, Ex. A, was 
never meant to be a deed of maintenance. On 
the question of the plea of limitation as raised 
by the defendants, the trial Court came to the 
conclusion that the suit a3 framed was barred 
by limitation. According to it, the period of 
limitation applicable to the present suit was 
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that provided by Art. 120 , Limitation Act and, 
not Art. 125 of the same Aot. 

[5] On appeal by the plaintiff, the lower 
appellate Court accepted the finding of the 
trial Court disbelieving the case of the plaintiff 
that fraud had been practised upon her at the 
time of the execution of Ex. A. The lower 
appellate Court also came to the conclusion 
that no fraud had been practised upon her. It, 
however, came to the conclusion that Ramdut 
and Bishundeo had not separated, that Ramdut 
had died last of all, and in this view of the 
finding the document, Ex. A, might be construed 
to have been executed for maintenance of 
defendant 1. According to the lower appellate 
Coart, the sale deed in question had been taken 
by Chulhan Singh, brother of defendant 1, in 
the farzi name of his relation, Sheonandan 
Singh. According to that Court, the suit was 
not barred by limitation, a3 the period of limi¬ 
tation applicable would be one provided by 
Art. 125, Limitation Act. According to the- 
lower appellate Court the suit was not barred 
even if Art. 120, Limitation Act, applied as the 
plaintiff knew of the sale deed in question only 
six or seven months before the filing of the suit 
which was filed on llth February 1944. Accor¬ 
ding to it, the time would begin to run under 
Art. 120 from tbe date of knowledge. In that 
view of the matter, it reversed the decree 
passed by the trial Court and decreed the suit 
of the plaintiff resulting in the above mentioned 
second appeal by defendants 1 and 2. 

[6] In this Court the learned Advocate for 
the appellants urged that the suit as framed was 
barred by limitation, as, according to him, the 
period applicable for such a suit would be the 
period provided by Art. 120, Limitation Act. In 
support of his contention the learned Advocate 
cited the ca3e of Kanhya Lai v. Mt. HiraBibi t 
15 Pat. 151 : (A. I. R. (23) 1936 Pat. 323). 
Article 125, Limitation Act, runs as follows ; 

Period of Time from 

“Description of suit. limitation. which period 

begins to run. 

125. Suit during the life Twelve years. The date of 
of a Hiadu or Muham- alienation, 

madan female by a Hindu 
or Muhammadan who if 
the female died at the 
date of instituting the 
suit, would be entitled to 
the possession of land, to 
have an alienation of 
such land made by the 
female declared to be void 
except for her life or un¬ 
til her re-marriage.” 

Their Lordships of the Patna High Court in that 
case held as follows : 

“It was contended on behalf of the defendants that 
the present suit comes within the four corners of this 
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article as the plaintiff is a Hindu who claims a right to 
suooeed on the death of a Hindu female and seeks a 
declaration that the alienations made by her are void. 
In our opinion, however, this article applies when the 
p033e3sion is that of a Hindu or Muhammadan female 
as such, that is to eay, by virtue of her being a Hindu 
or Muhammadan, and doe3 nit apply if her pDS=e*eion 
is by virtue of a graat or transfer made inter viuos or 
by virtue of a bequest, or in other words, when her 
possession is irrespective of her being a Hindu or 
Muhaoiaialan female.” 

[7) I respectfully agree with the view taken 
by the learned Judges. If the oase of the plaintiff 
is true that Duulat Kuer, defendant 1, had not 
inherited any property from her son, Bishunieo 
Rai and that she derived ail her interest by the 
document dated lSoh July 1936, then in that case 
an alienation made by her would not attract the 
operation of Art. 125, Limitation Act, and the 
suit mu?t be governed by the provisions of 
Art. 120, Limitation Act, whioh runs as follows 

“Description of suit. Period of Time from whioh 

limitation, the period begins 

to run. 

120. Su>t for which no Sixyears. When the right to 
period of limitation sue accrues. 

Is provided elsewhere 
in this schedule.” 

Mr. D. N. Varma, the learned advocate for the 
plaintiff-respondent, in reply, urged that the case 
would bo covered by the provisions of Art. 126, 
Limitation Act, and in support of his contention 
he relied upon the case of Mt. Nandan v. 
Wazira, 8 Lah. 215 : U l.R. (14) 1927 Lab. 198). 
But this decision of the Lahore FI igh Court was not 
accepted as laying down the correct law by the 
learned Judges who decided the case of Kanliya 
Lai v. Mt. Ihra Bibi, 15 pat. l&i : (a. i. R. 
(23) 1936 Pat. 323). Besides a later Full Bench 
decision of the Lahore High Court in the case of 
Arura Mai v. Mt. Sandhuran, a.i r. (34) 1947 
Lah. 290: (49 P.L R. 167 F. 13.), agreed with the 
decision ot this Court reported in Kanhya Lai 
v. Mt. Hira Bibi, 15 Pat. 151 : (A.I.R. (23) 1936 
Pat. 323). Mr. Varma further argued that even if 
Art. 120, Limitation Act applied, time woull 
begin to run only irom the date of knowledge of 
the plaintiff regarding the sale and the rehan 
deeds, which was about six or seven months 
before the filing of the suit. In support of his 
contention he cited the oase of Murxiga Chatty 
v. Rajaswamy , 30 I. c. 663 *. (a. i. r. (3) 1916 
Mad. 130). In that case persons interested in the 
trust had filed a suit for a declaration that an 
alienation made in respect of trust properties by 
a sale-deed in the year 1893 was not binding 
upon the trust. In that connection their Lordships 
of the Mairas High Court came to the conclusion 
that the cause of action for a declaratory suit 
basod on denial of title, did not arise until the 
plaintiff had knowledge of the denial. Mr. Varma 
next relied upon the case of “In the matter of 
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the Indian Companies Act,' 1 34 Bom. 533: (7 I. O. 
462). But, in my view, that case has no applica¬ 
tion to the facts and circumstances of the present 
case. I do not find any question of the applica¬ 
bility of Art. 120 , Limitation Act, having been 
discussed in that case which may be of any 
assistance to the plaintiff. The oase of Datta- 
traya Pandurang v. Lakshmaa Mahadev , 
A. I. R. (19) 1932 BOQ1. 15 : (136 I. O. 16l), how* 
ever, has laid down that the cause of aotion for 
getting a declaration in reap cfc of an alienation 
accrues when the document is executed and time 
doe3 not begin to run 1'rom the date of knowledge. 
It is not necessary for me to give a decision as 
to which of the two views, one held by the 
Madras High Court and the other by the 
Bombay High Court, is correct, because I 
am going to hold that the plaintiff’s suit is 
bound to fail on the other gcound3 a3 discussed 
below. 

[8] Mr. Verma ba3 further referred to the case 
of Sri Gajapathi Nilamani v. Sri Gajapathi 
Radhariiaai . i I. A. 212 (1 Mad. 230 P. C.) and 
the case of Bhugwandeen Dooley v. Myna Baee t 
11 M. I. A. 487: (9 W. R. 23 P. C.), but both thes9 
cases are case3 whore the rights of two co-widows 
have been considered, anl they are not relevant 
to the matter in dispute in the present suit. Mr. 
Varma also relied upon the case of Bolo v. 
Koklan, 57 I. A. 325 : (a. I. R. (17) 1930 P. G. 
270). That case while considering the provisions 
of Scb. l, Art. 120, Limitation Act, concerning 
the expression “the right to sue accrues” held 
that it would accrue only when the defendant 
has infringed, or at least has dearly and unequi¬ 
vocally threatened to infringe, the right asserted 
by the plaintiff in the suit. In the light of the 
decision of the Privy Council the plaintiff’s right 
cannot be considered to have been infringed. 
Her cause of action in that case would accrue 
only after the death of defendant 1 , when the 
vendee will refuse to deliver possession to the 
rightful claimant. Mr. Varma also relied upon 
the cases of Mohammad Umar v Muhammad 
Ibrahim , A 1. R. (20) 1933 Lah. 270 : (143 I. 0. 
725) and Kandisami Filial v- Muntsami Muda- 
liar , A. I. R. (19) 1932 Mad. 589 : (137 I. G. 707). 
In the former case it was held that under Art. 120, 
time would commence to run from the date 
when the mortgage was sought to be enforced 
by institution of a suit and not from the date 
on which the mortgage was executed. In the 
latter case also it was held that under Art. 120, 
Limitation Act, time begins to run from the date 
of the institution of a mortgage suit and not 
from the date of the execution of the mortgage 
which had been executed in respect of trust pro¬ 
perty. These two cases, in my opinion, do not 
help the plaintiff. 
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[9] The plaintiff’s suit, however, is bound to 
fail on another ground. From a perusal of the 
deed of partition dated 18th July 1936, it appears 
that the document bad been exeoated to settle a 
dispute between the two ladies, and the docu¬ 
ment clearly described that both of them were 
owners of the properties dealt with in that docu¬ 
ment. It further recited that one would have 
nothing to do with the properties that had been 
allotted to the share of the other and each of 
them had the right to deal in whatever way she 
liked with the properties allotted to her share. 
The document can safely be regarded as a deed 
of family arrangement, and the plaintiff, being 
a party to it cannot be allowed to turn round 
and say that the document had been executed to 
allow defendant 1 to have those properties by 
way of maintenance. The findings of the lower 
appellate Court that Ramdutt and Bishundeo 
were joint and Ramdutt bad died last would 
not affect the arrangement that had been arrived 
at by Ex. A. In this view of the matter, the plain¬ 
tiff has no right to challenge the alienation made 
by defendant l. The plaintiff’s case all along 
had been that she wa3 not entitled to claim the 
properties as long as Daulat Kuer, defendant 1 
was alive. In my view, however, the plaintiff is 
not entitled to bring the present suit as framed. 

[10] Only a presumptive reversioner has a 
right to bring a suit for declaration during the 
life-time of a limited owner, who is in possession 
of the properties by inheritance, challenging an 
alienation made by her. That suit by a rever¬ 
sioner has to be brought in a representative 
capacity for the benefit of the actual reversioner 
when the reversion opens On a reference to the 
plaint I find that the present suit has not been 
filed as a representative suit. So, in any view of 
the matter, the suit as framed is not maintaina¬ 
ble. 

[ 11 ] The result is that the appeal is allowed 
judgment and the decree passed by the lower 
appellate Court are set aside and those of the 
trial Court restored, except as to costs. In the 
circumstances of the present case, each party is 
to bear its own costs throughout. 

[12] Sinha J.—I agree. 

G.M.J. Appeal allowed. 
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Sinha J. 

On a difference of opinion between 

Das and Sarjoo Prasad JJ. 

Tobacco Manufacturers (India) Ltd., 
Monghyr—Appellant v. The State of Bihar — 
Respondent. 

Misc, Judicial Case No. 140 of 1949, D/-16-5-1950 


(a) Bihar Sales Tax Act (VI [6] of 1944), S. 71 _ 

Reference on question of equity—Competency. 

Under S. 21 , a referenoe to the High Court is com¬ 
petent only on questions of law whioh arise out of the 
order. A question of equity cannot be referred to the 
High Court. [p ara 3 ] 

(b) Bihar Sales Tax Act (VI [6] of 1944), S. 21- 
Nature of jurisdiction of High Court. 

The jurisdiction the High Court exorcises in refe¬ 


rence under S. 21 is of the nature of advisory jurisdic¬ 
tion, whioh should be limited ordinarily to the questions 
raised on the case stated and referred to tbe High 
Court. [Para 6] 

(c) Government of India Act (1935), Sch. 7, 
List 2 item 48, List 1 item 45—Sales tax—Power of 
Provincial Legislature to levy—Extent of — Bihar 
Sales Tax Act (VI [6] of 1944), Ss. 4 and 5. 

Per Das and Sarjoo Prasad JJ. _ The power of a 
Provincial Legislature to levy a tax on the sale of goods 
extends to sales of every kind, whether first sales by 
the manufacturer or producer or not, and a tax levied 
on the first sale by tbe manufacturer or producer ie 

levied on him qua seller and not qua manufacturer or 

producer. [Para 6 ] 

The duty levied on the sale of goods immediately 
after their manufacture is not necessarily in the nature 
of excise duty. [Para 6 ] 

Thus, a tax on a first sale by a manufacturer or a 
producer is not cut 9 ide the soope of the Bihar Sales 
Tax Act. [Para 6 ] 


*(d) Bihar Sales Tax Act (VI [ 6 ] of 1944), S. 5 (2) 
(a) (v) — Goods manufactured by dealer in Bihar 
and despatched to places outside at vendee’s direc¬ 
tions—Exemption from sales tax cannot be claimed 
unless despatch is on behalf of dealer — Commis¬ 
sioner’s finding on question is final. 

Under a manufacturing agreement between A Com¬ 
pany in Bibar (dealer) and B Company of Calcutta 
(vendee), A Company was to manufacture certain goods 
exclusively for B Company and to despatch all the 
manufactured goods on behalf of B Company and in 
their name, to destination inside and outside Bihar ac¬ 
cording to the directions of B Company. With regard 
to goods despatched to plaoes outside Bihar, the ques¬ 
tion arose whether A Company was exempt from sales 
tax under S. 5 (2) (a) (v). It was not disputed that 
under the agreement the property in the goode passed 
to B Company before despatch. The Commissioner had 
found that the goods were despatched by the assessee 
but the despatch was on behalf of the vendee: 

Held (Per Sarjoo Prasad and Sinha JJ.; Das J. 
contra) that no exemption could be claimed under 
3. 5 (2) (a) (v). [Paras 38, 47] 

Per Sinha and Das JJ; Sarjoo Prasad J. contra— 
The Legislature has made the question of despatch by 
or on behalf of the dealer one of the crucial conditions 
for the application of eub-cl. (v) advisedly beoause deli¬ 
very of the goods within the Province of Bihar has 
been taken to be the essential condition of liability for 
the tax. [Para 45] 

Tbe crucial test, therefore, laid down by the sub¬ 
clause is where the goods have been delivered to the 
vendee. If they have been delivered within the Pro¬ 
vince, the dealer is liable to pay tax thereon. If they 
have been delivered outside the Province, then the 
dealer is entitled to the deduction provided for in the 
sub-clause in question. [Para 45] 

The sub-clause in question has reference to sales and 
not to contract for sales in Bihar. [Para 47] 

Per Sarjoo Prasad J. contra, — Under S. 5 (2) (a) 
(v) the deduction contemplated was in respect of that 
part of the dealer’s turnover which related to sales of 



1930 


Tobacco Manufacturers (India) v. State of Bihar (Das J.) Patna 4 51 


goods despatched for sale outside the province^of^Bihan 

The test is where ha3 the Fale taken place. If the 
sale has taken place in Bihar, then the legislature 
never intended in enacting this statute to exempt the 
sale prices of euch sales from taxation. [Para 3-J 

The statute is not concerned as to what happens to 
the goods after the sale is effected. Whether the goods 
after the sale, in other words, after title in the goods 
has passed on to the vendee, are despatched by the 
vendor himself or by the vendee to any place outside 
Bihar is hardly of any moment. The despatch of the 
goods after their sale has nothing to do with the impo¬ 
sition of sales tax under the statute which is to t>3 
levied on the sale of goods in Bihar. [Para 24] 

Psr SinhaJ. — The question of who despatched the 

goods, or on whose behalf the goods were despatched, is 
not a question of form but very much a question of 
substance, to determine which the legislature has consti¬ 
tuted the Commissioner the sole authority. It is not 
open to the High Court to whittle down the findings of 
the Commissioner or to go behind them. [Para3 40, 47] 
In view of the Commissioner’s landing that the goods 
were not despatched on behalf of the dealer (A Com¬ 
pany) but on behalf of the vendee (B Company), the 
provisions of eub-cl. (v) were not attracted. [Para 47] 
Per Das J. contra. — The dospatoh was actually 
made by the asseasee (dealer), though the property in 
the goods hod passed to the vendee. Therefore, the 
dealer was entitled to claim deduction under S. 5 (2) 
(a) (v). [Paras 16, 17] 

(e) Interpretation of Statutes —Taxing statute 
Strict construction. 

Pet Das J. _ A taxing statute must be construed 

* ’ strictly, and if an assessee gets an advantage wliioh the 
Legislature may not have intended, but which he is 
entitled to on the construction of the statute, the Court 
should not deprive him of chat advantage. [Para 11] 
Annotation : (’50-Com.) Civil P. C., Pro. N. 7. 

(f) Interpretation of Statutes—Proviso. 

Per Das J. — The purpose|and meaning of proviso 
will depend on the construction to be put on the words 
used in the proviso. The question i3 really one of 
construction of the term3 of a proviso, and not of legis¬ 
lative theory or praotice. [Para 13] 

Per Sarjoo Prasad /.—Though ordinarily a proviso 
does not enlarge the meaning of the seotion, yet in 
many case 3 the effect thereof may be to add to the 
terms of the section and enlarge Its connotation. The 
construction to be put on the words of a proviso would 
depend upon the context in which it is used. [Para 26] 
Annotation : (’50-Oom.) Civil P. C., Pro N. 14. 

(g) Bihar Sales Tax Act (VI [6] of 1944), S. 7 — 

“Registered dealer”—Meaning -Company having 

several places of business, if can be deemed to be 
one unit. 

Per Das and Sarjoo Prasad //. — The expression 
“registered as dealer” in the taxing statute has an arti- 

( ficial, statutory moaning, a meaning which must bo 
consistent with the scheme and purposes of the taxing 
statute. [Para 18] 

'. k For the purposes of the taxing statute, the company 

having placea of business in3ide and outside Bihar 
shoull net be deemed to be one unit, and the registra¬ 
tion certificate issued to the Company with its place of 
i business at Muzaffarpur in Bihar should not bo taken 

as a registration certificate to the company with all Its 
places of business inside and outside Bihar. That would 
j render nugatory the provisions of S. 7 and the rules 

1 made, under the taxing statute. [Para 19] 

I (h) Interpretation of Statutes — Each and every 

word used in a particular provision of the statute 
must be given it* full effect and meaning. [Para 45] 
Annotation l (’50-Com.) Civil P. C., Pro, N. 7. 


P. R. Das and S. N. Bhattacharya—tor Appellant. 

Advocate-General and Rajeshwari Prasad 

—for the State. 

Das J. —This is a reference under 9. 21 (3), 
Bihar Sales Tax Act, 1944 (hereinafter to be 
referred to as the taxing statute). The taxing 
statute was repealed by the Bihar Sales Tax 
Act, 1947, but the proviso to S. 32 of the said 
Act saved all proceedings under the taxing 
statute. Nothing, therefore turns upon the repeal, 
and thi 3 case has to be decided on the construe- 
tion of the relevant provisions of the taxing 
statute. 

[ 2 ] I give below a brief summary of the 
statement of the case on which the questions 
of law to be decided by ua are raised. The 
assessee is the Tobacco Manufacturers (India) 
Limited, Mongbyr (hereinafter to be referred 
to as the assessee). The opposite party was 
originally the Province of Bihar, now the State 
of Bihar. The accounting period for which the 
assessee is assessed i3 the period of six months 
from October 1944 to March 1945. The Superin¬ 
tendent of Commercial Taxes, Monghyr, by his 
order dated 26th July 1946, made an assess¬ 
ment against the assessee under S. 10 (2) (b) of 
the taxing statute. That assessment order shows 
that the gross turnover, as shown by the return 
submitted by the assessee, was Rs. 2,31,93,119- 
15-8. Making a deduciion under S. 5 (2) (b) of the 
taxing statute, the taxable turnover was deter, 
mined to be RS. 2,76,19.463. On this taxable 
turnover, the amount of tax assessed was 
rs. 4 33 , 116-0 6. Against this order of Assessment 
there was an appeal to the Commissioner of 
Bhagalpur division, such appeal being provided 
under S. 20 of the taxing statute. By reason of 
certain revised returns which the assessee was 
allowed to file during the pendency of the 
appeal, the gross turnover was increased to 
RS. 3,41,98,134-1-2. Out of this gross turnover, 
the assessee, in his revised return, stated that 
the taxable turnover was only Bs. 57*5*0. Leav¬ 
ing out certain undisputed items to which the 
learned Commissioner has referred in his order 
dated loth December 1947, the amount to which 
the present reference relates i3 Rs. 3,40,05,619- 
12-2 representing the price of sales of tobacco 
arid cigarettes by the assessee to the Imperial 
Tobacco Company of India Limited (herein¬ 
after to be referred to as the Company). Out 
of the aforesaid sum of R3. 3,40.05,619-12-2, the 
assessee claimed a deduction in respect of 
R 3 . 2,93.15,373-11-4 on two grounds. The first 
ground rested on S. 5 (2) (a) (v) of the taxirg 
statute. The second ground, which was a 
ground in the alternative, rested on S. 5 (2) 
(a) (ii) of the taxing statute. In respect of the 
balance of Rs. 4G,90,2-16.0-10, the assessee claim- 
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ed a deduction under 8. 5 (2) (a) (ii) of the 
taxing statute. The learned Commissioner repell- 
ed both tue grounds with regard to the deduc¬ 
tion claimed in respect of the sum of 
Bs. 2,9),15,373-xi-4. As to the other sum of 
Rs. 46,90,216-0-10, the learned Commissioner 
remanded the case with certain directions hold¬ 
ing in effect that the a33essee would be entitled 
to the deduction if: the amount represented 
transactions which had passed through the Bihar 
depot of the Company. The learned Commis¬ 
sioner thus stated the directions : 

“I would even at this af-aga permit the appellant to 
produce a declaration in aaoordanoe with R. 36 (2) 
of the rules in support of his claim of exemption of 
this amount under 8. 5 (2) (a) (ii) of the Act. This 
will be examined by the Sales Tax Officer and verified 
with the books of accounts of the Imperial Tobacco 
Company at Muzafiarpur either by himself or through 
the officer in charge of the Muzafiarpur Circle, and 
if the officer is satisfied of the genuineness of these 
transactions, this dedaction may be allowed.” 

[3] Against the order of ths learned Commis¬ 
sioner, there was an application in revision to 
the Boa r d of Revenue. The Board, by its re¬ 
solution dated 7th September 1918, rejected the 
application. Then, on 13th October 1918, the 
Board was moved to make a reference to the 
High Court under £. 21 (l) of the taxing statute 
on seven questions of law, which ; according to 
the as3essee arose out of the order. By its order 
dated 15th May 1949, the Board refused to make 
a reference on the questions formulated by the 
assessee, but thought that the following question 

should be referred to the High Court : 

“Whether in view of the circumstances set forth 
above, the petitioner is entitled to exemption under 
8 . 5 (2) (a) (ii) of the Act in respect of goods valued 
at Rs. 2,93 15 373-11-4, sold \.o Messrs. Imperial 
Tobacco Company of India Limited at Monghyr, and 
despatched to the branches of the said Imperial 
Tobacco Company Limited outside Bihar, oven though 
these transactions did not pass through any registered 
branch of the said Imperial Tobacco Company of 
India Limited in Bihar.” 

The learned Member of the Board of Revenue 
thought that considerations of equity might 
justify some special treatment, though under 
the law the assessee was not entitled to any 
relief, and on that footing directed the reference 
of a question of equity to this Court for deci¬ 
sion. I think that the learned Member was in 
error in thinking that a question of equity 
could be referred to this Court. An examina¬ 
tion of the relevant provisions of 8. 21 of the 
taxing statute makes it quite clear that a re¬ 
ference to the High Court is competent only on 
questions of law which arise out of the order. 
Sub-section (l) of S. 21 refers to “any question 
of law arising out of such order”; sub-s. (5) 
states that the High Court, upon the bearing 
of any suoh case, shall decide the question of 
law raised thereby, Thus, it seems clear to me 


that the learned Member of the Board of Re¬ 
venue was not justified in referring a question 
of equity to this Court. It appears that, sub¬ 
sequently, when the Board of Revenue was re¬ 
quired to state a case and refer it to the High 
Court under the provisions of sub-s. (3) of S. 21, 
the learned Member of the Board of Revenue 
himself realised that the original reference pro¬ 
posed by him was no longer necessary. However, 
this Court was moved against the order of re¬ 
fusal passed by the Board of Revenue, and this 
Court, then, formulated the following three 
questions, and called upon the Board of Reve¬ 
nue to state a case on them and refer it to the 
High Court; 1. Whether the as3es3ee is entitled 
to claim deduction of Rs, 2,93,15,373-11-4 from 
the gross turnover by reason of the provisions of 
S. 5 ( 2 ) (a) (v), Bihar Sales-tax Act, 1944; 2 . Or, in 
the alternative on the ground that the sales 
were made to registered dealers of goods, and 
therefore, exempted under 8. 5 (2) (a) (ii); and 
3. Whether the assessee is entitled to claim a de¬ 
duction of rs. 46,90.246-0-10 of sales from the gross 
turnover by reason of the fact that 8. 5 (2) (a) 
(ii) entitles him to claim this deduction as the 
sales were made to a registered dealer of goods. 
The Board of Revenue stated a case accordingly 
on 14th September 1949. 

[4] To complete the statement of the case it 
is necessary to state that the Commissioner ac¬ 
cepted the Oise that the sum of Rs. 3,40,05,619- 
12-2 represented the sale of tobacco and cigaret¬ 
tes by the assessee to the Company in pursuance 
of an agreement dated 28th Septembar 1943, 
some of the terms of which I shall presently 
mention. The aforesaid sale was certified by 
Messrs. Lovelockaud Lewes, Chartered Ac¬ 
countants, Calcutta and verified by the Sales tax 
Officer. The Commissioner found that the 
agreement aforesaid wa3 a manufacturing agree¬ 
ment, and the property in the goods (cigarettes 
and pipe tobacoo manufactured under the agree¬ 
ment) had passed to the Company before des¬ 
patch. It is not in dispute that cigarettes and 
tobacco of the price of Rs. 2,93,15,373-11 4 were 
despatched outside Bihar. The Commissioner 
gave two reasons for holding that a deduction of 
the amount could not be claimed under s. 5 (2) 

(a) (v) because (l) the property in the goods had 
passed before despatch, and (2) the despatch was 
made on behalf of the Company, viz., the pur¬ 
chaser, and not the assesses. As to the alterna¬ 
tive claim of deduction under S. 6 (2) (a) (ii), 
the Commissioner found that the Company 
purchasing the goods through their Calcutta 
office (that is, at a place other than Muzaffar- 
pur where it is a registered dealer) was not a 
registered dealer within the meaning of 8. 7 of 
the taxing statute; the sale not being to a re- 
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giatered dealer, no deduction could be claimed 
under S. 6 (2) (a) (ii). 

[5] Mr. P. R. Das, appearing for the aaaeasee, 
has raised before us certain other questions of 
law which are not covered by the question on 
which the case has been stated and referred to us. 
Firstly, he has contended that on a true construc¬ 
tion of the agreement dated 28th September 
1943, the assesses is not a “dealer” within the 
meaning of the definition of that term in 8. 2 (c).of 
the taxing statute, nor were the transactions bet¬ 
ween the- assesses and the Company sales within 
the meaning of the taxing statute. This ques- 
tion was raised specifically for the first time 
when the Board was moved to refer the case to 
the High Court (vide questions 6 and 7 mention¬ 
ed in the application to the Board). Prior to that, 
both before the Commissioner and the Board, 
the aB363see proceeded on the footing that he 
wa 3 a dealer liable to assessment of tax; he sub¬ 
mitted a return and claimed deduction on that 
footing. In the oircumstances, we do not think 
that we shall be justified in enlarging the scope 
of the case stated, by including questions on 
which no case has been stated and which do not 
arise out of the order passed. The jurisdiction 
: we exercise in case3 of this kind is of the nature 
of advisDry jurisdiction, which should be limited 
ordinarily to the questions raised on the case 
stated and referred to this Court. For the pur¬ 
pose of this case we must proceed on the footing 
that the assessee is a dealer and liable to assess¬ 
ment, leaving the new question now raised by 
Mr. Das to be decided hereafter if and when the 
occasion arises. To this course, Mr. Das has agre¬ 
ed on behalf of the assessee. 

[6] Another question which Mr. Das raised 
was that a tax on a first sale by a manufacturer 
lie, in substance, a duty of excise, and therefore, 
'outside the scope of the taxing statute. On the 
first day of his arguments, Mr. Das relied on 
Commonwealth Oil Refineries Ltd. v. State of 
South Australia , 38 Com. L. R. 408 and certain 
observations made by Sir Maurice Gwyer C. J. 
(as he then was) in Re the Central Provinces 
and Berar Sales of Motor Spirit and Lubri¬ 
cants Taxation Act, 1938, 1939 F. O. R. 18 : 
(A.I.R. (26) 1939 F. O. l), with his usual fairness 
Mr. P. Ft. Das drew our attention, on the second 
day of his arguments, to the decisions of the 
Federal Court in Province of Madras v. Boddu 
Paidanna ( t Sons , 1912 F. C. R. 90: (A.I.R. (29) 
1942 F. C. 33) and the Governor General in 
Council v. Province of Madras, 1943 F. C. R. 
1 (A.I.R. (30) 1943 F. C. ll), which were against 
the view contended for by Mr. Das. The question 
ultimately went to the Privy Council in Gover¬ 
nor-General in Council v. Province of Madras, 
72 I. A- 91: (A.I.R. (32) 1945 P. C. 98). The Privy 


Council affirmed the view that the power of a 
Provinoial Legislature to levy a tax on the sale 
of goods extends to sales of every kind, whether J 
first sales by the manufacturer or producer or 
not, and a tax levied on the first salts by the 
manufacturer or producer is levied on him qua 
seller and not qua manufacturer or producer. 
Mr. Das concedes that the aforesaid decision, 
which i 3 against his contention, is binding on 
this Court. It is, therefore, unnecessary to consider) 

this question any further. 

[7] I now come to the three questions on 

which a case has been stated and referred to us, 

[8] Question No. I — It is necessary to indi¬ 
cate very briefly the scheme of the taxing sta¬ 
tute. Section 4 states, inter alia ) that 6very 
dealer whose gross turnover during the year im¬ 
mediately preceding the commencement of the 
Act exceeded Rs. 5000 shall be liable to pay tax 
under the Act on sales effected after a notified 
date, the date being 1st October 1944. The ex¬ 
pression ‘'turnover” is defined in 3. 2, and. 

means , . , 

“the aggregate of the amounts cf sale-prices received 
and receivable by a dealer in respect of sale or supply 
of goods or carrying out of any contract, eSected or 

made during a given period.” v 

Section 5, which gives the rate of the tax, states, 
inter alia , that" the tax payable by a dealer 
under the Act shall bo levied at the rate of one 
quarter of an anna in the rupee on his taxable 
turnover. The expression “taxable turnover” i3 
important for our purpose, and is explained in 
sub-s. (2) of s. 5. It means that part of a dea¬ 
ler’s gross turnover which remains after making 
certain deductions therefrom. These deductions 
are stated seriatim in six sub-olauses^ under 
cl. (a) of sub-s. (2). Item 7 of deduction is men¬ 
tioned in cl. (b) of sub-e. (2) of S. 6. The parti¬ 
cular deduction which the assessee claimed and 
which has given rise to the first question, is stat¬ 
ed to be under 3ub-cl. (v) of cl. (a) of sub-3. (2). 
Sub-clause (v) is in the following terms: 

“Sales of goods which are shown to the satisfaction 
of the Commissioner to have been despatched by,^or in 
behalf of the dealer to an address outside Bihar.” 

The expression “dealer” is defined in 8. 2, and 
means . , ... 

“any person who carries on the business cf selling or 
supplying goods in Bihar, whether for commission, re¬ 
muneration or otherwise and includes any firm or a 
Hindu joint family, and any society, club or association 
which sells or supplies goods to its members.” 

The expression “sale” is also defined in 8. 2 in 

the following terms : 

“ ‘Sale* means, with all its grammatical variations 
and cognate expressions, any transfer of property in 
gooda for cash or deferred payment or other valuable 
consideration, inoluding a transfer of property in goods 
involved in the execution of contract but does not in¬ 
clude a mortgage, hypothecation, charge or pledge : 

Provided that a transfer of goods on hire-purchase 
or other instalment system of payment shall, notwith- 
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standing the fact that the seller retains a title to any 
goods rb security for payment of the price, be deemed 
to be a sale : 

Provided further that notwithstanding anything to 
the contrary in the Indian Sale of Goods Act, 1930, the 
sale ef any goods which are actually in Bihar at the 
time when, in respect thereof, the contract of sale as 
defined in S. 4 of that Act is made, shall wherever the 
Gaid contract of sale is made, be deemed for the purpo¬ 
ses of this Act to have taken place in Bihar.” 

I h&ve quoted in extenso the definition of the 
term ‘sale,” a? many of the arguments centered 
round the meaning of that term as used in 
Pub-cl. (v) of cl. (a) of sub-s. (2) of s. 5. 

[9] Let me now go back to sub-cl. (v). The 
question which we have to answer is whether the 
assessee is entitled to claim a deduction of 
Rs. 2,93,15.373 11-4 from his gross turnover by 
reason of sub-cl. (v). Sub-clause (v) f when analys¬ 
ed, shows that three conditions must be fulfilled 
—(l) there must be sales ot goods; ( 2 ) it must be 
shown to the satisfaction of the Commissioner 
that the goods have beau dispatched to an ad¬ 
dress outside Bihar ; and (3) the dispatch must 
be by the dealer or on behalf of the dealer. On 
the findings of the Commissioner and the Board, 
the first two conditions are clearly fulfilled. 
The question whether the third condition is ful¬ 
filled or nob may present some difficulty to 
which I shall refer in due course. Mr. Das, ap¬ 
pearing for the asse3see, has very seriously con¬ 
tested the view of the Commissioner that 
Bub-cl. (v) applies only to cases where the proper¬ 
ty in the goods is still retained by the despatching 
dealer at the time of the despatch. On this 
point, the Commissioner expressed himself as 
follows : 

That clause obviously contemplates despatch of 
goods which at the time of despatch still is the property 

of the despatching dealer. Ia my opinion S. 5 (2) 

(a) (v) of the Act only exempts, from the operation of 
the Sales Tax Act, those transactions • in which pro¬ 
perty in the goods exported passes to the vendee outside 
Bihar, by the very act of despatch on the part of the 
despatching dealer.” 

The Advocate-General has supported the view of 
the Commissioner. 

Do] In my opinion, the contention of Mr. Das 
is co: "eot. The terms of sub-cl. (v) do not war¬ 
rant -he view expressed by the Commissioner. 
The sub-clause itself mentions “sales of goods.” 
The word “which” following the expression “sales 
of goods” refers cleirly to the “goods;” in other 
word,:, there is first a sale of goods; then a dis¬ 
patch of the goods to an address outside Bihar. 
The suo-clause, in term3, does not speak of sales 
outside Bihar; but speaks of dispatch of the 
goods sold to an address outside Bihar. Tne 
learned Advocate-General has contended that 
his view of the sub.clause follows as a necessary 
corollary from the third condition imposed by 
the sub clause, namely, that the goods mu 3 t ba 


despatched by or on behalf of the dealer. It is 
pointed out that in cases where the property in 
the goods has already passed to the buyer, the 
despatch of the goods cannot be by or on behalf 
of the selling dealer, but must be by or on behalf 
of the buyer himself. It is contended by the 
learned Advocate General that the expression 
“sales of goods” occurring in sub-s. (v) really 
means agreement to sell at a future time or sub- 
ject to some condition, or such contracts of sale 
as are referred to in s. 23, Sale of Goods Act ; in 
other words, the sub-clause applies in those cases 
only where the property in the goods has not 
passed to the seller prior to the despatch or 
even at the time of despatch, but will piss at 
some subsequent stage, outside Bihar. The learn, 
ed Advocate-General has stated that the inten- 
tion of the Legislature in enacting sub-cl. (v) 
was to exclude sales which took place outside 
Bihar. 

Cll] Ic is, I think, well settled that a taxing! 
statute must be construed strictly, and if an! 
assesses gets an advantage which the Legisla¬ 
ture may not have intendod, but which he is 
entitled to on the construction of the statute, 
the Court should not deprive him of that advan¬ 
tage. Therefore, the crucial question is not the 
intention of the Legislature in the abstract, but 
the intention as expressed in the statute ; in 
other words, the construction of the relevant 
clause of the taxing statute in accordance with 
well-recognised canons of interpretation. I have 
considerable doubt if the expression “sale” as 
used in the taxing statute includes an agree¬ 
ment to sell. Toe definition of the word “sale” 
makes it quite clear, I think, that the word, 
with all its grammatical variations and cognate 
expressions, means “any transfer of property 
in goods for cash or deterred payment, etc.” 
Now, in an agreement for sale, there i3 no 
transfer of property. Under S. 4, Sals of Goods 
Aot, 1930, to which we wore referred, a con¬ 
tract of sale of goods is a contract whereby 
the seller either transfers or agrees to transfer 
the property in goods to the buyer for a price. 
The expression “contract of sale” thu3 in¬ 
cludes (i) a sale, as well as (ii) an agreement to 
sell. Sub-clausa (2) of S. 4, Sale of Goods Aot 
says that a contract of sale may bo absolute or 
conditional. Then, sub-s. (3) states that where 
under a contract of 3&le the property in the 
goods is transferred from the seller to the buyer, 
the contract i3 called a sale; but where the 
transfer of the property in the goods is to take 
place at a future time or subject to som9 condi¬ 
tion thereafter to ba fulfilled, the contract i3 
called an agreement to sell. An agreement to 
sell becomes a sale when the time elap363 or 
the conditions are fulfilled subject to which the 
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property in the goods is to be transferred, fhe 
argument of the learned Advocate is that eub- 
•ol. (v) of B. 5 (2) (a) of the taxing statute is 
confined to cases where the transfer of the pro¬ 
perty in the goods is to take plaoe at a future 
time or subject to some condition thereafter to 
be fulfilled; that is, to cases where there is 
merely an agreement to sell without a transfer 
of the property in the goods—an agreement 
which will become a sale when the time elapses 
or the condition is fulfilled subject to which the 
r 'piopexiy in the goods is to be transferred. The 
reply to this argument is that the definition of 
the term “sale’ 1 , as given in the taxing statute, 
jnakes it clear that it means a ‘transfer ot 
property in the goods'*. Therefore, the word 
‘sale” occurring in the taxing statute is not co¬ 
extensive with th9 expression “contract of sale' 
occurring in the Sale of Goods Act. One might 
1 say that the expression “contract of sale" 19 a 
wider circle within which are included two 
things; viz ; (1) a sale by a transfer of property 
in the goods, and (2) an agreement to sell 
where the transfer of property in the goods is 
to take place at a future time and subject to 
the fulfilment of soma condition. In the taxing 
statute the word “sale” is u3ed in the same 
sense, that is, where there has been a transfer 
of property in the good?. 

[12] There ha3 been some argument before 
us whether the second proviso to the definition 
clause of the term “sale", in any way enlarges 
the scops of the definition. Tbe second proviso 
mentions the Sale of Goods Act, 1930, and also 
uses the expression "contract of sale". The 
learned Advocate-General has referred u3 to 
several American decisions where it has been 
stated that though, ordinarily, the purpose of a 
proviso is to provide some sort of an exception 
io the general rule mentioned in the substan¬ 
tive clause or to make the meaning of the sub¬ 
stantive clause clear, a proviso may sometimes 
enlarge the scope and meaning of the substan¬ 
tive clause. I need refer to only one of the deci¬ 
sions to which the learned Advocate-General 
baa drawn our attention. In Inter-State Com' 
merce Commission v. Daniel ur. Baird , 194u. S. 
360, Day J. quoted an earlier American deci¬ 
sion to the following effect : 

“The general purpose of a proviso, a3 is well known, 
is to except the clause covered by it from the general 
provisions of a statute, or from some provisions of it, 
or to qualify the operation of the statute in some 
particular. But it is often used in other senses. It is 
aommon practice in legislative proceedings oa the 
consideration of bills, for parties desirous of securing 
amendments to them to precede their proposed amend¬ 
ments with the term ‘ provided”, so as to declare 
that, notwithstanding existing provisions, the one thus 
oxpressed is to prevail, thus having no greater signi¬ 
fication than would be attached to the conjunction 


“but” or “and” in the same place, and simply eerving 
to separate or distinguish the different paragraphs or 
sentences.*’ 

[13] It may be conceded that the purpose 
and meaning of a proviso will depend on the 
construction to be put on the words used in the 
proviso. The question is really one of con¬ 
struction of the terms of a proviso, and not of 
legislative theory or practice. The second 
proviso to the definition clause of the term 
"sale” in the taxing statute, no doubt, mentions 
the expression "contract of sale”; but does the 
proviso, in any way. enlarge the meaning of 
the word ‘'f’ftle” as given in the definition clause ? 
In my opinion, it does not. The proviso itself 
pays that there must be a sale of goods; but if 
the goods are actually in Bibar at the time 
when the contract of sale as defined in S. 4, 
Sale of Goods Act is made, the sale shall be 
deemed to be a sale in Bihar irre?pective of the 
question where the contract for sal9 (which 
may be either an agreement to sell or contract 
transferring the property in the goods) i3 made 
in or outside Bihar. Clearly enough, the second 
proviso is meant to prevent an escape from the 
taxing statute of those sales where the goods 
are in Bihar, but the contract of sale i3 entered 
into outside Bihar. If this proviso were not 
there, suoh sale3 would have been held to have 
taken place outside Bihar, and thus "would have 
fallen outside the scope of the taxing statute. 
Therefore, the proviso say3 : “shall be deemed 
for the purposes of this Act to have taken place 
in Bihar”; thi3 mean3 that under the Sales of 
Goods Act the sales legally took place outside 
Bihar, but they will be deemed to have taken 
in Bihar under the taxing statute. The proviso 
changes the place of sale in an artificial way, 
but not the conception of sale which still 
means a transfer of property in goods. The 
second proviso does not mean that a mere agree¬ 
ment to sell, which does not transfer pro- 
perty in the goods, is to be read as a sale for the 
purposes of the taxing statute. It is true that an 
agreement to sell ripeDS into a sale without a 
second contract, it ripens into a sale when the 
stipulated time elapses or the conditions are ful¬ 
filled subject to which the property in the goods 
i 3 to be transferred. That does not, however, 
mean that an agreement to sell operates at once 
a 3 a transfer ot property in the goods. If that 
were eo, there would be no difference in law 
between a sale and an agreement to sell. The 
distinction which sub-s. (3) of 8. 4, Sale of 
Goods Act, 1930, draws will then disappear. 

[14] The learned Advocate-General has re¬ 
ferred us to some English decisions as to when 
property in the goods passes. I do not think that 
it is necessary to examine those decisions. The 
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finding of fact on which we are deciding the 
question of law is that the property in the goods 
in fche case before us passed to the Company 
from the assesses before the dispatch of goods. 
There was, thus, a sale of goods, and if eub. 
ol. (v) relates to sales of goods and not to mere 
agreements to sell, then the first condition con¬ 
templated by sub-cl. (v) is fulfilled. Tn ray opin¬ 
ion, sub-cl. (v) cannot be confined solely to 
agreements to sell or to sales outside Bihar, 
and the Commissioner was wrong in thinking 
that sub-cl. (v) applies only in ca 3 e 3 where the 
property in tho goods is still retained by the 
dispatching dealer before dispatch. The argu¬ 
ment that sub-cl. (v) applies to those transac¬ 
tions only where property in the goods passes 
outside Bihar is open to these objections : (i) it 
gives the word "sales” in the first line of the 
sub-clause a meaning against the definition 
clause; (ii) the sub-clause loses its grammatical 
sense, and the relative pronoun "vhich” carries 
no meaning; (iii) tho dispatch of goods to an 
address outside Bihar becomes meaningless, 
because the crucial test then becomes not where 
the goods are despatched but where the sale 
takes place; and (iv) it becomes difficult to 
reconcile the sub-clause with what is "deemed 
to be a sale in Bibar” undor the proviso 2 
to the definition clause. Take this case, for 
example. A contract for sale is made outside 
Bihar, but the goods are in Bihar, Under Pro¬ 
viso 2, the sale shall be deemed to be in 
Bihar. If the goods are not dispatched outside 
Bihar, the assessee will be liable for tax. 

If the goods are despatched outside Bihar by 
the dealer, can he claim a deduction ? By a 
fiction of law the sale is deemed to be in Bihar; 
therefore, it cannot be said that the sale is out- 
aide Bihar. How oan then such a dealer claim 
exemption undor sub.cl. (v), unless the test is— 
where the goods are dispatched and by whom ? 

If sub-cl. (v) refers only to sales outside Bihar, 
then sales which are deemed to be sales in 
Bihar under Proviso 2 to the definition clause 
can never attract the operation of sub-cl. (v) 
pveu though the goods are despatched to an 
address outside Bihar by the dealer. To give 
relief to such a dealer, one must, perforce, hold 
that sub-cl. (v) has reference to where the goods 
are despatched and by whom. There may be 
more than one reason why the Legislature laid 
down such a test for exemption, viz., dispatch 
of goods by the dealer to an address outside 
Bihar. If one were permitted to speculate, one 
reason might be that the goods dispatched out¬ 
side would be liable to tax in another province. 

B 9 that as it may, our plain duty is to interpret 
the law as we find it. If the intention were 
merely to exempt sales where property in the 


goods passes outside Bihar, irrespective of where 
the goods are despatched and by whom, one 
fails to see the necessity of proviso 2 in 
the definition clause and sub-cl. (v). It would 
have been quite easy to say that sales, whore 
fche property in the goods passes outside Bihar, a 
were to be excluded. If, however, the intention 

v, ere that both conditions must be fulfilled_viz. 

(I) the property'in the goods must pass outside 
Bihar, and ( 2 ) fcfce goods must be dispatched to 
an address outside Bihar by the dealer, then fche 
U33 of the word "sales” in sub-clause is inapt in 
that it is then being used in a sense contrary to 
the definition clause; for there is no sale till the 
property in the goods is transferred. 

[15] I have not lost sight of fche fact that the 
taxing statute provides "to impose a tax on the 
sa e of goods in Bihar.” In such a statute it 
would be unnecessary to refer to sales of goods 
outside Bihar, because they would not come 
under fche purview of fche Aot and no question of 
granting an exemption on that ground would 
arise. In spite of a proviso like Proviso 2 
to fche definition clause, the 1947 Act avoids fche 
kind of difficulty which has arisen, by omitting 
any provision like sub-cl. (v). 

[16] I have already stated that fche second 
condition, namely, despatch to an address out¬ 
side Bihar has been fulfilled, on the finding of 
the Commissioner. The third condition, namely, 
whether fche despatch was by the dealer or on 
his behalf, presents some difficulty* The word 

despatch” in its ordinary dictionary sense 
means "to send away hastily,” "to perform 
speedily.” The despatoher need not necessarily 
be the owner of fche goods. It is not unusual 
that the property in fche goods is with one person, 
but fche despatch is made by another. Mr, Das 
gave fche ordinary example of a person who goes 
into a shop, buys certain things, pays the price 
and a9ks the shopkeeper to send fche goods by 
post or rail: in such a case, the property in tho 
goods has passed to fche buyer, and if there is a 
loss in transit, fche loss will fall on the buyer. 

But the despatch i3 being made by the seller., 
even though he has no more any property in the 
goods. If fche intention of the Legislature in en- 
aofciog sub-s. (v) was to exolude such transac¬ 
tions of dispatch, then the words they have used V ^ 
in sub-cl. (6) are inapt to give effect to fchafc 
intention. In fche Bihar Sales Tax Act, 1947, the 
position has been made clear in S. ( by stating 
that fche liability to pay tax under -he Act will 
arise on sales which have taken place in Bibar, 
and there is no sub-clause like sub-cl. (v). It 
may be unfortunate that a loophole is provided 
by the way in which sub-cl. (v) ha3 been drafted* 
but this Court has to interpret the terms of the 
sub-clause as it stands, and to give to every 
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word used therein its natural and accepted 
meaning. With regard to the third conditions, 
the finding of the Commissioner, as I under¬ 
stand it, is that the goods ware actually despatch¬ 
ed by the assessee, but the consignment note was 
in the name of the Company. I may usefully 
refer here to one of the terms of the agreement 
between the assessee and the Company under 
which the goods were manufactured and des¬ 
patched. Clau.-e 9 of the agreement reads : 

“The Manufacturing Company (the assessee) shall 
invoice all goods manufactured for the Imperial to the 
Imperial or a* the Imperial may direct, and payment 
shall be made by the Imperial in accordance with cl. 7 
hereof within fourteen days of the receipt of invoice 
eaoh month.” 

It is not in dispute that the despatch wa3 made 
in accordance with the term mentioned above. 
Therefore what happened W 113 that the despatch 
was actually made by the assessee, though 
the property in the goods had passed to the 
company. I am unable to accept the argument 
that the despatch by or on behalf of the dealer 
necessarily means that the property in the goods 
i3 retained by the despatoher. 

[17] Therefore, my answer to the first question 
is in the affirmative, namely, that the assesses is 
entitled to claim deduction of Rs. 2,93,15 373.11-4 
from the gross turnover by reason of the pro. 
visions of 3. 5 (2) (a) (v), Bihar Sales Tax Act, 
1944. 

[18] Question No. 2. The deduction claimed 
in the alternative in respect of Rs. 2,93,15,373-11-4 
is under sub-cl. (ii) of 3. 5 (2) (a). The sub. 
clause reads as follows : 

“Sales to a registered dealer of goods ipecified in the 
purchasing dealer’s certificate of registration as being 
intended for re-sale by him, or for use by him in the 
manufacture of any good* for sale or in the execution 
of any contract, and on sales to a registered dealer of 
containers and other materials for the packing of such 
goods; '• 

The answer to the question turns upon whether 
the Company, wherever it may have its place of 
business, is a registered dealer within the mean¬ 
ing of 8. 7 of the taxing statute, and whether 
the sale to the Company wa9 intended for re¬ 
sale by it or for use by it in the manufacture of 
any goods etc. Learned Counsel for the assessee 
has given us a copy of the certificate of registra¬ 
tion under S. 7, Bihar Sales Tax Act, 1944, 
which was issued to the Company by the Sales 
Tax Officer of Muzaffarpur. At the relevant 
date the Company had only one place o( busi¬ 
ness in Bihar in the town of Muzaffarpur, 
though it had warehouses at other places. The 
certificate shows that the Imperial Tobacco 
Company of India, Limited, with only one place 
of business in the town of Muzaffarpur is a 
registered dealer for the re-sale of cigarettes and 
Bmoking tobacco. It is not in dispute that the 


sales in question were not transacted through 
its place of business at Muzaffarpur. The sales 
were made to the Imperial Tobacco Company 
of India, Limited, through its place of business 
in Calcutta. 

[19] The learned Commissioner has referred 
to S. 7 of the taxing statute of 1944 and the rules 
made under the taxing statute. One of the rules 
R, 6, requires that a dealer having places ot 
business in tho jurisdiction of different Sales* 
Tax Officers shall mike one separate application 
to each such officer in respect of the place or 
places of business within the jurisdiction of that 
officer. Another relevant rule is R. 35 which re¬ 
lates to claims for deduction under sub-cls. (i> 
and (ii) of cl. (a) of sub-s. (2) of S. 5. That rule 
requires that a dealer who wishes to claim 
deduction under the aforesaid sub clauses must 
produce duplicate copies of the relevant cash 
receipts. The registered dealer in the present 
case was, in my opinion, the Imperial Tobacco 
Company of India, Limited, with its place of 
business at Muzaffarpur, and nob the Imoarial 
Tobacco Company of India, Limited, with its 
place of business in Calcutta. The fact that the 
Imperial Tobacco Company of India, Limited* 
is one business or one Company is of no con¬ 
sequence. The expression “registered dealer 1 ' 
in the taxing statute has an artificial, statutory 
meaning, a meaning which must be consistent 
with the schemes and purpose of the taxing sta¬ 
tute. Section 7 enacts that no dealer shall, while 
being liable under 3. 4 to pay tax un:er this 
Act, carrying on business as x a dealer unless he 
ha 3 been registered under this Act and possesses 
a registration certificate. Sub-section (2) of 9. 7 
states that very dealer required by sub-s. (1) tc 
be registered shall make application in such be¬ 
half in the prescribed manner to the prescribed 
authority. Therefore, the provisions of 3. 7 should 
be read with the rules made under the taxing 
statute, tho word ‘'prescribed” meaning pre¬ 
scribed by rules under the Act. Ii the provisions 
of 9. 7 are read with the rules made under the 
taxing statute, then it is clear that tho only 
registered dealer within the meaning of tho 
taxing statute of 1944 is the Imperial Tobacco 
Company of India, Limited, with its place of 
business at Muzaffarpur. One can easily realise 
tho anomaly or difficulty which will arise if one 
were to take the Imperial Tobacco Company of 
India, Limited, as one entity for ihe purposes of 
the taxing statute, though the Company with its 
place of businese in Calcutta or other places 
outside Bihar was not registered at all. A 
registered dealor has to submit returns of its 
transactions. The Company with its place of 
business in Calcutta did not submit any return 
to the taxing officers under the taxing statute 
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and the sales in respect or R3. 2,93,15.373-11-4, 
were not shown by the Company with its place 
?of business at Muzaffarpur. I am unable to ac¬ 
cept the contention that for the purposes of the 
itaxing statute the Company should be deemed 
ito be c-ne unit, and the registration certificate 
iissued to the Company with its place of business 
at Muzaffarpur, should be taken as a registrar 
tion certificate to the Company with all its 
Iplace of business insife and outside Bihar. That 
iwould render nugatory the provisions of 8. 7 
'and the rules made under the taxing statute. 

[19a] 1 would, therefore, answer the second 
question against the asses3ee. 

[• 20 ] Question No. 3. Tne answer to the third 
question must follow 7 the answer to the second 
question, and the learned Commissioner wa3 right 
in directing that an enquiry should be made whe¬ 
ther the sales to the extent of Rs. 46,90,246 0-10 
were made to a registered dealer within the 
meaning of s 6 (2) (a) (u) of the taxing statute of 
1914, tia neiy, the Imperial Tobacco Company of 
India, Limited, with its place of business at 
Muzaffarpur. 

[2tl Barjoo Prasad J. —The facts giving rise 

this refer once have been very lucidly stated 
in the judgment of my learned brother Das as 
I find from the draft prepared by him and sent 
for my perusal, ft is, therefore, unnecessary to 
reiterate those facts. I am in complete agree¬ 
ment with him in regard to h's answers to ques¬ 
tions 2 and 3 on which a statement oi case was 
called for from the Board of Revenue. I also 
agree that the questions which do not arise out 
of the orders passed by the Commissioner and 
the Board of Revenue and on which no state¬ 
ment of case was called for by this Court should 
not be answered ao this stage Mr. P. R. Das 
who appeared for the assessee did urge two 
important points for our consideration in addi- 
tion to those formulated by this Court; (l) that 
the assesses wag not a “dealer’* and that the 
transactions of the assessee did not, in fact 
amount to “sale** within the meaning of the 
Bihar Sales Tax Act. Tnis argument, in my 
opinion, assumed considerable force on the inter¬ 
pretation of the deed of agreement itself between 
the assessee and the Imperial Tobacco Company. 
But Mr. P. R. Das very rightly abandoned the 
point for the purpose of thi3 reference and 
reserved it for consideration on some future 
suitable occasion. He was also ju3tified in not 
pressing his second point, viz. (2) that the duty 
’levied on the sale of goods immediately after 
jtheir manufacture was necessarily in the nature 
of an “excise duty”. Such an assumption, a3 
jMr. P. R. Das himself pointed out, was against 
|the Privy Council view in Governor-General in 
■ Council v. Province of Madras , 72 I. A. 91 : 


(A.i.B. (32) 1945 P. 0 . 98). These grounds, there¬ 
fore, need no further consideration. 

[22] I find myself, however, in the unhappy 
position of not being able to agree with my 
learned brother in his answer to question no. 1 
arising out of the reference. The difference 
relates to the interpretation of S. 5 (2) (a) (v), 
Bihar Sales Tax Act (Bihar Act VI [6l of 1944) 
under which reduction is claimed by the assessee. 
For the sake of convenience I shall also refer to 
this Act as the “Taxing Statute”. As the amount 
involved affects almost the bulk of the 1 taxable 
turnover” to the tune of R3. 2,93,15,373-11-4, and 

the difference is in any case one of vital im¬ 
portance, it is necessary for me to record my 
own views. 

[23] The Commissioner and the Board of 
Revenue took the view that the sales having 
been completed in Bihar and the property in the 
goods having passed to the Imperial Tobacco 
Company from the assessee before the despatch 
of the goods, a deduction under S. 5(2)(a)(v) 
was not permissible and the sale proceeds in 
respect of those goods, their sales having been 
effected in Bihar, could not be excluded 
from the “taxable turnover” of the assessee. 
Mr P. R. Das appearing for the assessee, how¬ 
ever, contends that on the strength of this very 
finding, if the goods in question were found to 
the satisfaction of the Commissioner to have 
been despatched outside Bihar, by or on behalf 
of the dealer, the assessee should be held entitled 
to a deduction of the sale prioes in respect of 
those goods. According to his contention, the sale- 
price of such goods, even though the goods were 
sold in Bihar should be exempted from taxation. 
This contention, as I shall presently show, runs 
counter to the fundamental purpose of the 
“Taxing Statute” which i3 an Act “to impose a 
tax on tne sale of goods in Bihar”. I have come 
to this conclusion both on an examination of the 
scheme of the Act as also of the language of 
S. 5 (2) (a) (v) itself on which reliance is placed 
by the assess. 

[24] The scheme of the Act show3 that it was 
brought into existence for the purpose of levying 
sales tax in respect of goods sold in Bihar, and 
the acid te 3 t, therefore, in interpreting the pro¬ 
visions of the Act is to see where the sale has 
taken place. If the sale has taken place in Bihar, 
then to fulfil the purpose of the statute a tax 
has to be imposed upon such a sale unless by 
express terms of the statute the sale has been so 
exempted. The statute i3 not concerned as to 
what happens to the goods after the sale is 
effected. Whether the goods aftsr the sale, in 
other words, after title in the goods has passed 
on to the vendee, are despatched by the vendor, 
himself or by the vendee to any place out 3 idei 
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Bihar ia hardly of any moment. The despatch 
of fch8 gooda after their sale has nothing to do 
with the imposition of sales tax under the statute 
which ia to be levied on the sale of goods in 
Bihar. These basic considerations have to be kept 
;in view in ascertaining the meaning of S. 5 (2) 
(a) (v) which, as I shall show hereafter, is in¬ 
tended to exempt from taxation the sale price 
of such goods as have bean sent by the dealer to 
a place outside the province of Bihar and have 
been sold at such a place. 

[25] I may refer to some of the provisions of 
the taxing statute in order to clarify the posi¬ 
tion. The term ‘‘dealer” under the statute means 
any person who carries on the business of sell¬ 
ing or supplying goods in Bihar. I am adopting 
thi3 definition after discarding some of the ex¬ 
pressions which are irrelevant for the present. 
This dealer may be a “wholesaler” or a ‘retailer” 
and his business in ordinary course of events 
may relate to transactions both outside and 
inside the province. The sale and supply of 
goods may be also in pursuance of contracts for 
3ale entered into by the dealer who has his 
place of business in Bihar, and in pursuance of 
such contracts he may have to supply and 
despatch the goods outside the province. 

[ 26 ] The word “sale”, again speaking broadly, 
has been defined in the Act as: (i) transfer of 


property in gooda for cash paid or promised or 
other valuable consideration; (ii) supply of goods 
on hire-purchase system where the vendor 
retains his lien over the goods for unpaid pur¬ 
chase money; and (iii) supply of goods in pur. 
3uance of any contract of sale when at the date 
of such contract the goods were in Bihar. In 
all these three class of cas33 the transactions of 
the dealer would be regarded a3 “sale” for tha 
purpose of assessment. It is not necessary for 
me to go into any elaborate disoussion as to the 
import and meaning of a proviso. My learned 
brother in his judgment has fully discussed the 
matter, and I agree that though ordinarily a 
jproviso does not enlarge the meaning of the sec¬ 
tion, yet in many cases the effect thereof may 
!be to add to the terms of the section and enlarge 
;its connotation. Ttie construction to be put on 
:the words of a proviso would depend upon the 
context in which it is u3ed; and so far a3 the 
definition of “sale” is concerned, it seems quite 
obvious to m3 that it was intended to include 
transactions of all the three characters which I 
have indicated above. Now. these sale3, as I 
3aid, may take place in Bihar or mav take 
place outside the province because the dealer in 
the ramification of his business i3 at liberty to 
3ell his goods either in thi3 province or outsido 
it. Cases of such a dealer are not uncommon. 
His “turnover,” therefore, means “the aggregate 


of the amounts of sale-prices received and 
receivable by a dealer in respect of sale or supply 
of goods during the period of assessment.” I have, 
of course, again broadly referred to this defini¬ 
tion only in so far as the word3 are material. 
The above definitions are embodied in 8. 2 ols. 
(c), (g) and (i) of the taxing statute. The defini¬ 
tion of “turnover” is materiel because it relates 
to the aggregate of sal3 prics3 obtained by the 
dealer and may include not only sale-prices in 
respect of goods sold by the dealer in Bihar in 
course of his transactions, but also in respect oi 
the goods sold by the dealer at any place outside 
the province. In short hi3 “turnover” would 
relate to all transactions irrespective of the 
place where the sales are held, and if his books 
are k9pt in regular course of business, as pre¬ 
sumably they would b9, they must show all the 
sale-prices received by him in hi3 day to day 
transactions. 

[27i It is again important to consider the 
bearing of 6. 4 of the statute upon the point 
which I am seeking to ilkistrate. Section 4 of the 
taxing statute refers to incidents of taxation. It 
provides ia substance that every dealer whose 
“gross turnover” during the year immediately 
preceding the commencement of the Act exceed¬ 
ed a certain sum of money, would be liable to 
pay th3 tax under the Act on sales that took 
place after the relevant date notified under the 
provision. This gc033 “turnover,” as I have 
shown refers to all sales effected by the dealer. 
Therefore, the incidents of taxation would 
depend upon the aggregate of sale prices receiv¬ 
ed by the dealer which might a3 well inolude 
not only sale prices of goods sold by the dealer 
in the province of Bihar but also despatched for 
sale in prosecution of his business outside the 
province and soli there. The Legislature must 
be taken to have been cognisant of these factors 
when providing for the deductions in ascertain- 
ing fcho ‘ taxable turnover*’ of the dealer. In 
such cases whan goods are sold outside the pro¬ 
vince the “despatch of the goods by and on 
bahalf of the dealer” for the purpose of selling 
them outsido the province would be only in 
normal process of transaotiou. Therefore, noth, 
ing much turns upon the meaning of the term 
“despatoh” and it i3 safer to adopt the natural 
meaning of the expression. 

[29] T next come to S. 5 of the taxing statute 
which is the taxing provision under the Act. It 
is significant that in this provision it is not the 
“gr033 turnover” on which the assessment is to 
be made bat on the “taxable turnover,’ though 
the incidents of taxation depend upon the for¬ 
mer. This “taxable turnover” is to be ascertain¬ 
ed by the taxing authority after making certain 
deductions from the gross turnover of the 
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dealer. These deductions are enumerated in the 
various sub-clauses of s. 5 (2) (a) as also in 
ci. (b) of the statute. Some of the deductions 
contemplated are where the sale price relates to 
(i) sale of goods which are tax-free and have 
been declared to be so under 8. 6 of the Act by 
the Provincial Government; (ii) sale of goods 
to a registered dealer o t the goods specified in 
the purchasing dealer’s certificate of registration 
(iii) sale of goods to the Indian Stores Depart¬ 
ment, the Supply Department of the Govern¬ 
ment of India etc.; and (iv) whore the sale price 
relates to sale of goods which have been shown 
to the satisfaction of the Commissioner to have 
been despatched fGr sale to an address outside 
Bihar. It is this deduction which is in question 
here and which I have advisedly pat in that 
form. I need not refer to the other deductions 
contemplated by the provision- From what I 
have discussed above, the conclusion appears to 
follow that under 8. 5 (2) (a) (v) the deduction 
contemplated was in respect of that part of the 
dealer’s turnover which related to sales of goods 
despatched for sale outside the province of 
Bihar. In respect of such sales the dealer had to 
be exempted under the Act and the receipt of 
such sale-prices had to be deducted from his 
“gross turnover” during the period of assess¬ 
ment in determining his “taxable turnover”. 

[29] My conclusion in this respect i3 further 
strengthened by another provision in the taxing 
statute. Under S. 9 of the Act a dealer is re¬ 
quired to furnish to the Commissioner a return 
in the prescribed manner. Under 8. 26 of the 
Act the Provincial Government is empowered to 
frame rules for carrying out the purposes of the 
Act. Amongst others the Government is entitled 
to frame rules for submission of returns under 
S. 9 of the Aot. Accordingly rules have been 
framed by Government, and R, 21 provides for 
submission of all returns by a dealer in form 
VI. The form indicates that the dealer must 
mention his gross turnover and then claim 
the permissible deductions. Serial no. 7 in the 
form which under the heading "Deductions under 
8. 5 (2) (a) on account of sales effected during 
the return period” refers to cl. (v) and shows 
that deductions can be claimed on account of 
sales “to addresses outside Bihar.” These rules 
are statutory rules and are an integral part of 
the taxing statute. Th9 deduction permissible 
under S. 6 ( 2 ) (a) (v) is on the footing that it 
relates to eale3 to an address outside Bihar; in 
other words, the salo3 effected outside the pro¬ 
vince. The emphasis is upon "sale” and not 
upon "despatch” ani the word "despatch” does 
not even occur in the form. The dealer in sub- 
mitting his return must therefore mention the 
aggregate cf sale-prices received by him in 


respect of all sales effected by him both inside 
and outside the province during the period of 
assessment; but the taxing authority in ascer¬ 
taining his taxable turnover will permit him a 
deduction in respect of the sale-prices of those 
goods which were despatched by him for sale to 
an address outside Bihar and sold there. 

L30] I cannot, therefore, see how it can be 
successfully argued that although the sale of the 
goods had taken place in Bihar and title to the 
goods had passed on to the vendee, yet the 
dealer could claim an exemption from taxation 
in respect of the sale price Gf those goods merely 
because after the completion of the sale the 
goods were despatched .outside the province. If 
this were so, a wholesale dealer, although carry¬ 
ing on business in Bihar and completing all his 
transactions here, could avoid taxation by send¬ 
ing away the good3 outside the province. Such 
an interpretation of the relevant provisions of 
the statute would, as I have said, defeat the 
very purpose and object of the legislation, the 
essential purpose of which was to tax all sale£ 
of goods in the province. 

[31] I quite agree that a taxing statute has 
got to be strictly construed. It also carmot be 
doubted that if there is a lacuna or loophole in 
the statute allowing the assessee to esoape taxa¬ 
tion, the advantage thereof must be conceded 
to the assessee. At the same time, however, it 
cannot be denied that a statute has got to be 
construed in such a manner as to give effect to 
the purpose for which it has been enacted and 
not so as to defeat its purpose. I am afraid if 
the argument advanced by Mr. P. R. Das is to 
be accepted, it would plainly be against the 
very purpose of the legislation, and in violation 
of its taxing provisions. 

[32] Nor is the interpretation, which I have 
given inconsistent with the language of the 
provision itself. It is true that in the new Aot 
of 1947 the position has been absolutely clarified; 
but even in the Act of 1944, though there may 
be some amount of oircumlocution, the mean¬ 
ing is quite clear. As I have pointed out, the 
test is where has the sale taken place. If the; 
sale has taken place in Bihar, then the legisla¬ 
ture never intended in enacting this statute to| 
exempt the sale prices of such sales from taxa¬ 
tion. There is no meaning in providing that it; 
should be shown to the satisfaction of the Com¬ 
missioner that the goods have been despatched 

by or on behalf of the dealer” unless it was 
to emphasise that the property in the goods 
remained in the dealer before th9 despatch of 
the goods. Why should th9 statute require that 
the Commissioner should have proof to be 
satisfied that the despatch was “by or on behalf 
of the dealer” if there was no intention to tax 
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She sales which had been already effeoted? It 
would be a (utile enquiry by the Commissioner 
becau3e mere proof of despatch of the goods 
outside the province ought to have served the 
purpose. It should have been enough for the 
assessee to show that the goods were despatched 
outside the province either by the assesses him- 
self or by the vendee. Bat why mu3t needs the 
-dealer show that the despatch was by him and 
on his behalf? On the interpretation of Mr. 
P. R Das, the sile having been completed in 
Bihar and the title to the goods having already 
passed, each an insistence by the legislature 
would be utterly meaningless. What does it 
matter to the Commissioner whether the dealer 
himself despatched the goods or the vendee t) 
whom title to th9 goods had passed already, a3 
contended for by Mr. P. R. Das, despatched on 
his own behalf? The natural meaning, therefore, 
3eem3 to be that this enquiry was neoes3ary in 
order to ascertain whether title to the good3 was 
still in the dealer before the despatch of the 
goods. It, therefore, contemplated sale of goods 
after the despatch was so made by the dealer to 
an address outside Bihar. That ssems to ba the 
inevitable inference. Sale prices so received by 
the dealer in respect of such goods amt for sale 
outside the province of Bihar will be exempted 
from taxation and will have to be deducted from 
$he dealer’s turnover in finding out the “taxable 
turnover” on which the assessment is to be 
levied. 

[33] I would here refer to the context in which 
sub-cl. (v) of 3. 5 (2) (a) occurs. My learned 
brother has, if I may respectfully say so, rightly 
pointed out that sub-cl. (v) requires three con¬ 
ditions : (i) Sale of the goods; (ii) that it must 
be shown to the satisfaction of the Commis¬ 
sioner that the goods were despatched to an 
addre33 outside Bihar; and (iii) that the des¬ 
patch must be by and on behalf as the dealer. 
But the mere fact that the expression “sales of 
goods” occurs in the very beginning of the sub- 
clause does not necessarily signify that the sales 
must have taken place before the goods were 
despatched to “an address outside Bihar”.-Let us 
reproduce sub-a. ( 2 ) (a) of S. 5 of the Act along 
with aub-cl. (v) only eliminating the other sub- 
clauses and see how it reads. It reads thus: 

“(2) la this Aot the expression ‘taxable turnover’ 
•means that part of a dealer’s gross turnover during any 
period which remains after deduotiog therefrom,— 

(a) his turnover during that period on — 

(v) sales of goods which are shown to the satisfac¬ 
tion of the Commissioner to have been despatched by, 
or on behalf of, the dealer to an address outside 
Bihar.” 

The words which follow the conjunction “which” 
in sub-cl, (v) of the section qualify not only the 
term “goods” but the term “sales of goods” or 


rather “the turnover daring that period on sales 
of goods”. We know the meaning of the expres¬ 
sion “turnover” which means the aggregate of 
sale prices received by the dealer. Therefore 
the natural rendering of the provision would 
be: sale prices of 3uch goods as “are shown to 
the satisfaction of the Commissioner to have 
been despatched” for sale "by and on behalf of 
the dealer to an address outside Bihar” should 
bs deducted from the aggregate of sale prices 
received by him during the relevant period in 
determining the “taxable turnover” of the 
dealer. Thi3 rendering would ba quite consis¬ 
tent with the other provisions ot the statute and 
the purpose of the statute itself. 

[34] I am not much impressed with one of 
the arguments of the learned Advocate- General 
which was to the effect that the words “sales 
of goods” in the sub-clause in question refer 
only to contract of sale as contemplated by 
8. 23, Sale of Goods Act. I have already said 
that the definition of th9 term “sale” for the 
purposes of taxing statute includes all the three 
kinds of transactions, namely, (i) sale for con¬ 
sideration paid or promised; (ii) sale or supply 
of goods on hire-purchase system; and(iii) sale in 
pursuance of a contract of sale where at the 
time of the contract the goods were in province 
of Bihar. Even uuder sub-cl. (v) of S. 5 ( 2 ) (a) 
Act the terms “sales” might well be intended 
to refer to all'the three kinds of transactions 
stated above; and them is no reason why it 
should be confined merely to contract of sale 
under which the property in the goods passes 
at a later stage to th9 vendee. In my opinion, 
fch9ra is no anomaly what30ver in importing 
the above^concepts of sale even in the application 
of 8. 5 (2) (a) (v) of the taxing statute. 

[35] In forming my conclusions, as aforesaid, 
I have endeavoured to give full effect to all 
the relevant provisions of the statute and the 
language of the sub-olause itself under which the 
assessee claims deduction. I cannot in spite 
of my most anxious consideration of the matter 
come to a conclusion different from the one at 
which I have arrived, and this conclusion, as 
I have shown, is not prompted by any supposed 
intention of the legislature but by a plain 
reading of the language of its various provi¬ 
sions. 

[36] It is also significant to note that neither 
before the Commissioner nor before the Board 
of Revenue the preeent argument which is now 
advanced by Mr. P. R. Das was ever advanced. 
Before the Commissioner the argument was 
that the deduction should be allowed because 
the sales “had not ” talcen place in Bihar , 
whereas before this Court the argument now is 
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that deduction should be allowed because the 
sales "have ” taken place in Bihar but; the goods 
were despatched outside. Before the Commis¬ 
sioner the argument proceeded on the assump¬ 
tion that if the sales did take place in Bihar, 
the assesses could not be entitled to the deduc¬ 
tion as contemplated by 3. 5 (2) (a) (v). A 
similar attitude was taken also before the 
Board of Revenue. I will refer to the relevant 
passages in the order of the Commissioner and 
the Board of Revenue. The learned Commis¬ 
sioner after an elaborate examination of the 
terms of an agreement between the assesses 
Company and the Imperial Tobacco Company 
Ltd, came to the conclusion as follows : 

“ In ray opinion, S. 5 (2) (a) (v) of the Act only 
exempts from the operation of the Sales Tax Act those 
transactions in which, property in fcho goods expor¬ 
ted passes to the vendee, outside Bihar, by the 
very act of deepath on the part of the despatching 
dealer. If property ha? already passed at a point 
of time antecedent to the of time of despatch this 
clause will not be operative. In this case at that time of 
despatch, the property is no longer that of the appellant; 
it became the property of the Imperial Tobacco Com¬ 
pany Ltd., in accordance with the terms of the agree¬ 
ment the moment it wa9 manufactured and put in a 
deliverable State. It is not open to the appellant there¬ 
to claim ezemtion under S. 5 (2) (a)(v) of the Act on 
the ground of export outsido Bihar, of goods which are 
not his property.” 

Thero was no argument before him that even 
if the sfik-e are completed in Bihar and the 
title to the goods passed to the veudee by the mere 
fact of the goods having been despatched outside 
Bihar, the assesses was entitled to an exemption 
in respect of the 3ale price of such goods. Before 
the Board of Revenue the argument was on the 
same footing. So far as the alternative argu¬ 
ment in respect of this item is concerned, my 
learned brother has elaborately dealt with it, 
and I respectfully agree with that part of the 
judgment. I will, therefore refer only to the 
argument advanced in regard to the application 
of the exemption claimed under S. 5 (2) (a) (v) 
of the Act: 

“The learned advocate who appeared for the petitioner 
argued with considerable force, that according to the 
provisions of S. 23 (2), Sales of Goods Aot, the sale by 
the petitioners to the Imperial Tobacco Co. of India 
Ltd/was not completed be J ore the despatch of the goods 
to the branches of the Imperial Tobacco Co. of India 
Ltd. in Calcutta and other places in India. The 
learned Commissioner has examined thi3 p int, in 
great detail, with reference to the contents of the 
agreement between the two parties and the provisions 
of law contained in the Bihar Sales Tax Act and the 
Sales of Goods Act and has given overwhelming 
reasons for his finding, with which I see no reason 
to disagree, that the sale wa3 completed as soon as 
the petitioners completed the manufacture of goods in 
their Factory at Monghyr and put them in a deliver¬ 
able condition and that the legal position remained 
unalterad whether or not the goods were gent else¬ 
where according to the directions of the purchaser 
restored in the petitioners’ godowns for disposal 


according to such directions as the purchasing com¬ 
pany might have issued in future.*' 

[37] From the above findings and examina¬ 
tion of the judgments of the Commissioner and 
the Board of Revenue on the point, it is apparent 
that the argument was focu3se(J only on the 
question that the sales of goods bad not been 
completed in Bihar, and, therefore, the benefit 
of 8. (2) (a) (v) was available to the assesses. 
Thi3 argument was consistent with the natural 
meaning of the provision and the general tenor 
of the taxing statute. If it had been found by 
the Commissioner and the Board of Revenue 
on the evidence on record that the title to the 
goods had not passed to the Imperial Tobacco 
Company and the title remained in the vendor 
before the gocd3 were despatched outside the 
province, then, in my opinion, the assessee 
would have been entitled to a deduction in res¬ 
pect of the sale proceeds of those goods within 
the meaning of the provision. But on that point 
there is a definite finding of fact against him, 
and, in my opinion, the finding i9 a perfectly 
corre 3 t finding. This finding has not been 
questioned before us and could not be question¬ 
ed. That being so, strictly speaking, the point 
now argued before us did not arise on the 
orders of the Commissioner or the Board of 
Revenue. What Mr. P. R. Das now argues is 
something just contrary to the argument ad¬ 
vanced before them. I need hardly point out 
that under S. 21 (3) read with S. 21 (l) of the 
Act the Board may require to make a reference 
to the High Court in respect of any questions 
of law arising out of such order, which means 
the order of the Commissioner or the Board of 
Revenue as contemplated by the preceding 
section, namely, S. 20 (3) of the Aot. 

[38] For all these reasons, I am inclined to| 
think that the answer to the first question also! 
should be that the assessee is not entitled tol 
claim deduction from the gross turnover inf 
respect of the sum of Rs. 2,93,15,373-11-4 underj 
S. 5 (2) (a) (v), Bihar Sales Tax Act (Bihar Actl 
VI [6] of 1944) and that the order of the re¬ 
venue authorities on the point is substantially 

correct. 

[39] Sinha J.— This case comes before me 
on a difference between my learned brothers 
Das and Sarjoo Prosad, JJ. on the construction 
of the provisions of S. 5 (2) (a) (v), Bihar Sales 
Tax Act (Bihar Act VI [6l Of 1944). This Act has 
now been renlaced by Bihar Act xrx [19] of 1947, 
but the case depends upon the true construction 
of the provisions of the repealed Act. The Board 
of Revenue, which is the highest authority under 
the Act, refused to make a reference under 
S. 21 (l) of the Act. Thereupon, the assessee moved 
this Court, and, under the provisions of sub-s. 


i 
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(8) of S. 21 of the Act, this Court called upon the 
Board of Revenue to state a case. This refe¬ 
rence was thus made under the directions or 
this Court. Three questions were formulated 
by this Court for reference. My learned brothers 
Das and Sarjoo Prosad, JJ. agreed on the 
answer to be given to the second and the third 
questions; but they did not agree as to the 
answer to be given to the first question, which 
is in these terms: 

“Whether the aesesBee is entitled to claim deduc¬ 
tion of Rb. 2,93,15.373-11 4 from the gross turnover 
by reason of the provisions of S. 5 (2) (a) (v), Bihar 
Sales Tax Aot, 1944.” 

[40] It is not necessary for me at this stage 
to state in detail all the facts of the case, which 
have been set out in the judgment of my 
learned brother Das, J. It is only necessary to 
state that, in pursuance of an agreement between 
the petitioner Company (Messrs. Tobacco Manu¬ 
facturers ( India ). Ltd. ) and the Imperial 
Tobacco Company of India, Ltd., the assessee 
manufactures Tobacco and cigarettes in the 
District of Monghyr, exclusively for the Impe¬ 
rial Tobacco Company of India, Ltd., the 
latter Company having its registered cffice in 
Calcutta. The aesessee also agreed to despatch 
all the manufactured goods on behalf of the 
Imperial Tobacco Company, Ltd., and in their 
name, to destination inside Bihar, or out of it, 
accordirg to the directions of the latter Com¬ 
pany which agreed to pay, by way of remunera- 
tion, to the assesses full cost of manufacture 
plus 20 per cent, of such cost. Accordingly, the 
assesses has been manufacturing tobacco and 
cigarettes for, and on behalf of, the Imperial 
Tobacco Company, Ltd., and despatching the 
same in their name to destinations outside Bihar. 
Such despatches during the relevant period, 
namely, October 1944 to March 1945, were of the 
value of Rs. 2,93.15,373-11 4. In short, it was an 
agreement between the two companies aforesaid 
for the manufacture and supply of tobacco and 
and cigarettes in Bihar for a remuneration. When 
the matter came before the learned Commis¬ 
sioner, he recorded the following findings : 

“That the property is not his (that is, the assessee’s) 
at the time ol despatch la abundantly proved by the 
other oiroumatantial evidence, such as the certificate in 
document (h) filed by the appellant with hia petition 
dated 16th Ootober 1947 (filed on 31st October 1947), 
where the despatoh ia mentioned as being made by 
the appellant on behalf of the Imperial ; and by the 
fact that consignments are always made in the name 
of the Imperial Tobacco Company, Ltd., a3 consignor. 
This shows clearly that the parties had intended that 
property in the goods should pats to the Imperial before 
the despatch.” 

[41] It is thus clear that the petitioner is a 
“dealer” within the meaning of S. 2 (c) of the 
Aot, as, by its contract with the Imperial Tobacco 
Company, it has agreed, for a remuneration, to 


supply goods to the latter. The remuneration 
agreed to be paid to the assessee ia “sale price,” 
according to cl. (h) of S. 2. The transaction 
between the parties to the agreement is, there¬ 
fore, a “sale" witLin the meaning of cl. (g) of 
3. 2, being '‘a transfer of property in goods in¬ 
volved in the execution of contract” (omitting 
the unnecessary words of that clause for our 
present purposes). Moreover, it is not necessary 
to enter into an elaborate discussion of this 
point, as, in this Court at least, the arguments 
on behalf of the assessee proceeded on the 
assumption that the transaction was one of sale. 

[42] The real difference between the parties 
centres round the true meaning of the expression 
“taxable turnover” in sub-s. (2) of 3. 5 oi the 
Act. On this question, the position of the assesses 
has not been consistent throughout. In the Reve¬ 
nue Courts, the contention raised on behalf of 
the aesessee was that the sale3 in question did 
not take place in Bihar at all, and that, as a 
matter of law and fact, these sales took place 
outside Bihar, and were, therefore, not taxable. 
In this Court, the position taken by the learned 
Counsel on behalf of the assessee was that the 
transactions of sale were completed in Bihar but 
that the goods were despatched to addresses out¬ 
side Bihar on behalf of the assessee, and that, 
therefore, the conditions laid down in eub cl. (v) 
of cl. (a) of sub-s. (2) of 3. 5 of the Act were 
satisfied. The position taken up on behalf of the 
Revenue has been that the sales took place in 
Bihar; that the delivery by the assessee also took 
place in Bihar ; and that, as a consequence, the 
goods wt re despatched outside Bihar not on behalf 
of the assessee but on behalf of the purchaser, 
namely, the Imperial Tobacco Company of 
India, Ltd. My learned biother Das J., in effect, 
accepted the contentions raised on behalf of the 
assessee, and answered the first question in the 
affirmative, that is to say, he { ook the view that 
the assessee was entitled to claim deduction of 
the said sum of Rs. 2,93 15,373-11-4 from the gross 
turnover by reason of the provisions of S. 5 (2) 
(a) (v), Bihar Sales Tax Act. 1944 On the other 
hand, my learned brother Sarjoo Prasad J., 
answered the question in the negative, in agree¬ 
ment with the Revenue authorities. 

[43] It is manifest that the answer to the 
first question which is the only question before 
me, must depend upon the true construction of 
the provisions of sub-cl. (v) aforesaid. In terms 
of sub-s. (2) of 3. 5 : 

“taxable turnover” means that part of a dealer’s 
gross turnover during any period which remains after 
deducting therefrom 

(a) his turnover during that period on 
(v) sale3 of goods which are shown to the satisfaction 
of the Commissioner to have been despatched by, or 
on behalf of, the dealer to an address outside Bihar.” 


464 Patna Tobacco Manufacturers (India) v. State of Bihar (Sinha J .) A. I. R. 


[44] I have omitted those portions of sub- 
- 3 . (2) which do not enter into the controversy 
before me. They are the other items of deduc¬ 
tion which an assesses may claim under the 
provisions of sub-s. (2) of 8. 6. The two learned 
Judges constituting the Division Bench have 
agreed that, in order to attract the operation of 
sub-ol- (v), quoted above, the following three 
'Conditions must be fulfilled : 

“(1) there mast be sales of goods; (2) it must be shown 
$0 the satisfaction of the Commissioner that the gojds 
have bePD despatched to an address outside Bihar; and 
<3) the despatch must be by the dealer or on behalf of 
Che dealer.” 

I would modify the second and the third condi¬ 
tions as under : ( 2 ) it must b3 shown to the 
satisfaction of the Commissioner that the goods 
have been despatched by, or on behalf of, the 
dealer; and (3) the Commissioner must also be 
satisfied that the goods had been despatched to 
an address outside Bihar. The legislature, in its 
wisdom, has constituted the Commissioner the 
3 ole authority who has to be satisfied as t) the 
two matters stated in conditions ( 2 ) and (3). If 
the Commissioner, on the evidence before him, 
is not satisfied as to any or both of them, the 
assessee will not be entitled to the benefit of the 
deduction provided therein. In the present case, 
as I read the findings of the learned Commis- 
aioner, though be was satisfied that the goods 
had been deapatched to an address outside Bihar 
(condition 3), he was not satisfied that the goods 
had been despatched by, or on behalf of, the 
dealer ; on the other hand, he came to the con¬ 
clusion that the goods had been despatched by, 
or on behalf of, the purchaser, the Imperial 
Tobacco Company of India, Ltd. 

[45] The legislature has made the question of 
despatch by or on behalf of, the dealer one of 
crucial conditions for the application of sub-cl. (v) 
aforesaid, advisedly because, in my opinion, 
delivery of the goods within the Province of 
Bihar has been taken to be the essential condi¬ 
tion of liability for the tax. If the goods had not 
been delivered by the dealer to the purchaser 
within the Province of Bihar, the dealer would 
not be liable for the tax, though the sale may 
have taken place in Bihar. In the supposed 
case, the goods would be despatched by the 
dealer or on his behalf; whereas only where the 
goods had been delivered by the dealer to the 
purchaser within the Province of Bihar could 
the purchaser have been able to despatch the 
goods on his own behalf to himself'as consignee 
to any destinations as he directed, in pursuance 
of the contract between the dealer and the pur¬ 
chaser. Hence, on a plain reading of the rele¬ 
vant provisions of the Act. aDd giving effect to 
every word of those provisions, it must be held, 
in my opinion, that on the findings of the Com¬ 


missioner, the assessee ha3 failed to satisfy him 
that the goods had been despatched by him or 
on his behalf, and that, therefore he has failed 
to satisfy one of the essential conditions to 
attract those provisions, in order to get the 
deduction in respect of the amount in question. 
For these reasons, I do not agree with the 
following observations of my learned brother 
Sarjoo Prosad, J; 


“The statute 14 not concerned as to what happens 
to the goods after the sale is effected. Whether the 
goods after the sale, in other words, after title In the 
goods has parsed on to the vendee, are despatched 
by the vendor himself or by the vendee to any place 
outside Bihar is hardly of any moment. The des¬ 
patch of the goods after their sale has nothing to do 
with the imposition of sales tax under the statute 
which is to be levied on the sale of goods in Bihar . 99 


These observations of my learned brother are, 
in my opinion, in tseth of the express words of 
the very sub-cl. (v) which has to b3 construed. 
One of the cardinal principles of construction 
of a statute is that each and every word used 
in a particular provision of the statute must be 
given its full effect and meaning. If my learned 
brother Sarjoo Prosad, J. is right in his obser¬ 
vations quoted above, then th6 words ‘des¬ 
patched by, or on behalf of, the dealer” in the 
sub-clausa aforesaid are redundant. With all 
respect to his views, in my opinion, those 
words are not only not redundant but provide 
the key to the construction of the whole sub¬ 
clause. If the dealer as in the present case, has 
entered into an agreement with the vendee that, 
on manufacture of the g >ods and theic being 
packed into a deliverable state, the goods be¬ 
come the property of the vendee, and are 
delivered to him in Bihar, the transaction of 
sale has become complete and effective in all 
respects. If, after all that has happened, the 
goods are despatched to places outside Bihar, 
those despatches must, in fact and law, be on 
behalf of the vendee, and iu accordance with the 
scheme of the taxing statute, those transactions 
become part of the “taxable turnover \ If, on 
the other hand, the agreement between the par¬ 
ties were that the goods, after their manufacture 
and being packed in a deliverable state, were 
still at the disposal of the dealer, and that the 
responsibility for the goods would attach to the 
vendee upon their delivery either inside Bihar 
or outside it, then, in accordence with the termB 
of this sub-clause, the dealer shall not be liable 
for taxes on those transactions in which the 
delivery took place outside the limits of Bihar. 
The crucial test, therefore, in my opinion, laid 
down by the sub-clause is where the goods have 
been delivered to the vendee. If they have been 
delivered within the Province, the dealer is J 
liable to pay taxes thereon: if they have been 
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delivered outside the Province, then the dealer 
is entitled to the deduction provided for in the 
sub-clause in question. That is the criterion 
which hi3 been laid down by the legislature for 
determining the question of whether or not 
the transactions were liable to be taxed. Hence, 
to ignore those crucial words would be wholly 
unjustified. 

[46] The question of who despatched the 
goods, or on whose behalf the goods were des¬ 
patched, is not a question of form but very 
much a question of substance, to determine 
which the legislature has constituted the. Com¬ 
missioner the sole authority. In all the circums¬ 
tances of the case, the Commissioner has to 
determine the all-important question by whom, 
or on whose behalf, the goods hid been des¬ 
patched outside B'har. Naturally the Commis¬ 
sioner has to take into his consideration the 
circumstances of each particular case in order to 
arrive at his conclusion. Iq the present case, the 
Commissioner has recorded the finding that 
the goods had been despatched not on behalf 
of the dealer but on behalf of the Imperial 
^Tobacco Company who, in terms of the con¬ 
tract between the parties, must be deemed to 
have taken delivery of the goods as soon as 
they were manufactured and packed. 

[47] I do not aho agree with my learned bro¬ 
ther Sarjoo Pro3ad J. when he makes the 
following observations on the grammatical cons¬ 
truction of sub-ol. (v) of cl. (a) of sub-s. (2) 
of 8. 5: 

“The words which follow the conjunction ‘which’ 
in aab-ol. (v) of the section qualify not only the term 
'‘goods’ but the term ‘sales of goods’ or rather ‘the 
turnover during that period on pales of goods.” 

My learned brother Das J. has pointed out 
very elaborately the pitfalls in such a cons¬ 
truction. As I entirely agree with the observa¬ 
tions of my learned brother Das J. on the 
grammatical construction of the sub-clause in 
question, I need not rep9fi,b those reasons. It is 
clear that the word ‘which’ following the ex¬ 
pression ‘sales of goods* dearly refers to the 
‘goods*. I also entirely agree with my learned 
Ibrother Das J. that, under sub-cl. (v) ia ques¬ 
tion. the test is where the goods were despatched 
and by whom? and that, in order to give re 
lief to a dealer under sub-cl. (v), the question 
must be answered—where the goods were des¬ 
patched and by whom? I am absolutely clear 
in my mind that my learned brother Das J. 
ji3 right in holding that the sub-clause in ques¬ 
tion has reference to sales and not to contract 
Ifor sales in Bihar. I also agree with both my 
learned brothers that the conditions (l) and (3), 
as I have analysed them, are satisfied in this 
case; but, in disagreement with my learned 
1950 P/59 & 60 


brother Da9 J., I must hold that condition (a) 
in my analysis, which is condition (3) with a 
little difference in my learned brother Daa’s 
analysis ha9 not been fulfilled in this case. My 
learned brother Das J., has felt the difficulty in 
the penultimate paragraph of his judgment deal¬ 
ing with the first question. He has in my opin¬ 
ion, with all due respect to his views, lost sight 
of the fundamental finding recorded by the 
learned Commissioner that ho was not satisfied 
that the goods had bean despatched by or on 
behalf of, the dealer. It is true that the learned 
Commissioner came to the conclusion that the 
goods were despatched by the assessee; but he 
ha3 also come to the conclusion that that des¬ 
patch was made on behalf of the vendee, the 
assessee acting as the agent of the Imperial To- 
baoco Company. At this stage, it is not open 
to this Court to whittle down the findings of 
the Commissioner, or to go behind them. The 
Legislature, in its wisdom, has not vested this 
Court with appellate jurisdiction, so as to en¬ 
able this Court to re-open the findicg3 of fact 
recorded by the Commissioner. The finding of 
the learned Commissioner is entirely in con- 
sonance wish the agreement between the assessee 
and the Imperial Tobacco Company, and has 
got to be accepted at its face value. Hence, I 
disagree with my learned brother Das J. in bis 
conclusion on the question whether the essential 
condition for attracting the provisions of sub- 
cl. (v) has been fulfilled. In my opinion, the 1 
learned Commissioner has not found that the 
goods had been despatched by, or on behalf of, 
the dealer, and, therefore, he is not entitled to 
the deduction claimed. Henc9, in the result, 
though I agree with most of the reasons given 
in the judgment of my learned brother Das J., 
I disagree with his conclusion as to the answer 
to be given to the first question. I also do not 
agree with all the reasons given by my learned 
brother Sarjoo Prasad J., a9 already indicated; 
but, all the same, I agree with him in his con¬ 
clusion that the first question should be answered 
in the negative. 

V.B.B. Answer accordingly . 
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RAMASWAMI AND SaRJOO PRaSAD JJ. 

Sham Sundar Singh — Judgment-debtor — 

Appellant v Dhirendra Nath Chandra and 

others — Respondents. 

A. F. O. O. No. 143 of 1949, D/- 12-5-1950, from 
order of Sub-J., Dhanbad, D/* 29-5-1948. 

(a) Civil P. C. (1908), S. 11 — Execution proceed¬ 
ings. 

The doctrine of constructive res judicata is applicable 
to execution proceedings and where a judgmem-debtor 
fails to raise all his objections to execution which he 
might and ought to have raised and the execution ia 
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ordered to proceed, all eucb objections will be deemed 
to have been impliedly deeded against him and he 
will be precluded from raiding tbe same objections at a 
later stage of the same execution proceeding, or in a 
subsequent exeemion of the same deoree [Para 6] 

Annotation : (’50 Com ) Civil P. C., S. 11, N. 23. 

(b) Civil P. C (19081, <■> 11 — Estoppel against 
statute - Evidence Act (1872), S. 115. 

Wbere the property is admittedly non-saleable, the 
executing Court cannot sell tbe property, and the 
failure to raise tbe objection Id time does Dot create 
any eBtoppel and res judicata because there is no 
estoppel against tbe statute. Where, however, the facts 
themselves have t> be Determined which may lead to 
the inference that the property is not saleabl*, those 
facts must be pleaded and proved like any other ques¬ 
tion for determina ion by the Court itself, aDd if those 
questions are not raised at a proper stage, the bar of 
res judicata must be applicable. (.para 9j 

Annotation : (’50-Com,) Civil P. C-, S. 11, N 11; 

(*46-Man.) Evidence Act, 8.115, N. 60. 

L. M. Ohose , J. M. Ohose and S. 8. Rakshit — 

for Appellant. 

S. C. Mazumdar — for Respondents. 

Sarjoo Prasad J. — This appeal is by the 
judgment-debtor arising out of an objection 
under 8. 47. Civil P. 0. 

(2 This appeal was analogous to several other 
appeals but we directed that as the execution 
case which gave rise to the present appeal was 
being held up this appeal should be heard and 
disposed of It was accordingly placed for hearing 
before us It relates to Execution i ase no. 547 
of 194*, and our observations will have to be 
confined to that execution case alone. 

13] It appears that the plaintiffs decree-holders 
obtained on 2^th February 1932, a decree in the 
Court of the hubordinate Judge at Dhanbad m 
M< ney ?*uit no. v 6» of 1930 which was later con¬ 
firmed on appeal by this Court on 25th August 
1936. The decree-holders proceeded to execute 
this decree by sale of certain properties belong¬ 
ing to the judgment-debtor. The case appears to 
have a long and chequered history, and it is one 
of those cases which demonstrate how a decree 
obtained in 1932 has yet remained unexecuted 
for all these >8 years on account of the various 
obstructions successfully raised by the judgment, 
debtor under cover of legal procedure. The exe¬ 
cution case was started and registered on 18th 
November 1935 and a writ of attachment was 
issued The claim under execution was for a 
Bum of over one lakh of rupees. It appears from 
the order sheet that se v eral times writs of attach¬ 
ment and sale proclamations were issued and 
on several occasions on one pretext or another 
the judgment-debtor succeeded in having the 
sale postponed. The present objection which was 
filed not untl 3rd February 1948, was registered 
as Miscellaneous c ase No. 9 of 194 8. In this ob¬ 
jection for the first time it was alleged that the 
properties under execution were not saleable as 
being part of a Government ghatwali. The peti¬ 


tion all* ges that the estate of the judgment-debtor 
is known as the Pandra Estate and consists of 
tauzi Nos. 2 and 23 of the Manbhum Col- 
lectorate, that parts of 'Jauzi no. 2i had been- 
attached and advertised for sale on 17th Febru¬ 
ary 1948, and that the said tauzi being Govern¬ 
ment ghatwali was inalienable and could not 
be sold in execution The petit on further states- 
that iauzi no. 23 of the petitioner's estate was 
sold in execution of a deoree in Ex cut ion < ase 
No. 38*> of 1 '3i. The judgment-debtor then filed 
a title siit in the Court of the Subordinate 
Judge at Dhanbad being rule sui> No.4* of 1939 
in which claimed that the Pandra Estate was 
a Government ghatwali. The suit was however, 
dismissed t y the learned Subordinate Judge, and 
against the said decree an appeal has been pre¬ 
ferred to this Court which is First Appeal no. 87 
of 1947. The judgment-debtor accordingly pray¬ 
ed that his o jection should be allowed and the 
property should be released from atta hment 
and sale. As I have said this objection was filed 
for the first time in February 1*4 8 Though the 
execution case had been pending since 1^85 and 
the judgment-debtor had appeared and had 
taken various steps in the execution proceedings 
and filed objections to the execu'ion, in none of 
it he ever raised the contention which he seeks 
to advance in the present objection. 

[ 4 ] Mr. Ghosh who appears for the appellant 
contends that this appeal should at any rate be 
postponed until the disposal of First appeal 
No. 87 of 1947 wherein the question of ghatwali 
has been raised in connexion with another tauzi, 
Tauzi no. 23, belonging to the judg nent-de^tor. 

It may be at once pointed out that the present 
decree-holder is not a party to the said first ap¬ 
peal. The first appeal in question, although 
pending sinoe 1947, has not yet been disposed 
of and 'here is hardly any chance of its being 
heard in the very near fu ure It would be, 
therefore, unjust that the present decree holder 
should be made to stay his hands until the dis- 
posal of the said appeal which for ought we 
know may yet take a meandering course even 
after its disposal by this Court until the remedy 
of the judgment-debtor of an appeal to the 
Supreme < ourt is also exhausted. Mr Ghosh 
contends that if it is found in the appeal that < 
the properties in question were Government 
ghatwali then the executing < ou t will have no 
jurisdiction to sell those properties. He relies 
upon a decision of the Judicial Committee in 
Satya Naruin St^gh v. Satya Nuanjan , 3 Pat. 

183 ; (A. I. R. (11) 1924 P. 0- 6>. The present 
decree holder being not a party to the first ap¬ 
peal in question the decision given in that ap¬ 
peal wii not be res jiulicata as against him. 

The judgment in the case may at best be used 
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only a9 evidence to show that the question of 
inal enabi ity was asserted in that litigation In 
my opinion, therefore, it would be unfair and 
unnecessary to postpone the hearing of this ap¬ 
peal un»il the disposal of the said First Appeal 
- * NO. 87 of 1947. 

[5l The learned Subordinate Judge in this 
case has held that in view of the decision in 
Title Suit No. 41 of 1983 the objection thac the 
properties were part of Government ghatwa'is, 
and, as such, inalienable was noi maintainable. 
He a'so beld that the doctrine of constructive 
res judicata was apjlicable to the case. He 
found thai the judgment debtor filed a number 
of objections and go the sales stayed more than 
once. He got instalments in some cases and on 
many occasions got the sales postponed by 
making small payment. There were a number 
of petitions in wmch the ludgm^nt debtor agreed 
that the sale would take place it he did not pay 
the amount the next day. By this means he 
repeated.y took adjournments. That being so, 
both on the ground of estoppel and constructive 
res judicata he was debarred fr» m raising the 
question that the properties were Government 
ghatwalis, and, as such, not liable to be sold. 

[6] If the rule of res judicata can be applied 
to executi n cases, m my opinion, it would pre¬ 
eminently apply to this case. It is well settled 
that the doctrine of constructive re* judicat * is 
applicable to execution proceedings and where a 
judgment-debtor fails to raise all his objections 
to the execution which he might and ought to 
have raised and the execution is ordered to pro¬ 
ceed, all such objections will be deemed to have 
been impliedly decided against him and he will 
be precluded from raising the same objections 
at a later stage of the same execution proceeding, 
or in a subsequent execution of the same decree 
In this context reference may be made to Dula 
Bibi v. Parmananda Das, a.i.r. (27) 1940 pat. 
251 : (188 I C 672) and Sitla Bahai v. G»uri 
Nath, A.I R (2y) 1942 Pat 477 : (202 I. G. 264). 
In the latter case Agarwala J relied upon an 
earlier decision ot this Court in Mah i^eo Prasad 
V. Biaqwat Naram Singk, A.I R (25) 1S38 Pat. 
427 : (177 I c 810 ). It is interesting to say a 
^ few words in regard to the point which arose 
for consideration in this earlier decision. The 
judgment debtor there objeced to an execution 
proceeding in which it was sought to sell a pro¬ 
perty which the ludgment.debtor al eged could 
not bo sold under S. 12 a Chota Nagpur Encum¬ 
bered Estates Act without obtaining the sanction 
of the Commissioner I he obje tion was not 
decided and the execu ion was allowed to pro¬ 
ceed and the property sold. In a subse ,uenb 
suit the judgment-debtor sought to recover pos¬ 


session of the property on the ground that the 
sale was void by reason of the Commissioner 
not having sanctioned the sale as rejuiied by 
S 12 A, chota Nagpur Em umbered Estates Act. 
Wort J. who delivered the judgment in that 
case held that the matter was res judicata 
although the question whether the sale was valid 
for want of sanction from the Commissioner had 
not been expressly decided at rhe earlier stage 
when it was raised. The learned Judge pointed 
out that if objections to execution proceedings 
could be taken piecemeal one after the other, 
there wi 1 be no end to execution proceedings, 
and he observed that when a plea in bar is not 
taken, or is overruled, the juagmcnt-debtor is 
not at a later stage entitled to challenge the 
validity of the proceedings on that ground. 
These observations apply with equal force even 
to a later stage in the same execution case In 
this conne tion a reference may bo made to a 
Full Bench decision of the Lahore High Court 
in Gouri v Ode, I L. R. (1942) Lah 659 : 
(A.I.R (29) 1942 Lah 158 (F Bj). I must guard 
myselr against any assumption that I endorse 
all that has been said in the said decision. But 
I endorso with great respect what the learned 
Judges have there observed in connection with 
the application of the principles of res juuicata 
to execution proceedings. It was held in that 
case hat where the judgment-debtor is duly 
served with notice of the execution proceedings 
but fails to raise any objection to the proposed 
sale such as on the ground of exemption of 
property from attachment and sale under S 60, 
Civil P. C., at the time when the issue as to 
sale of the property is raised by the decree, 
holder and the Court then proceeds with the 
execu ion, the matter must be considered to be 
res ju ncata so as to debar 'he judgment-debtor 
from raising that objection later on the principle 
of constructive res judicata Their Lordslnjis 
in that case further pointed out ihat the ques¬ 
tion of the Court's jurisdiction to sell the 
property does not arise until and unless the 
judgment-debror has alleged and proved the 
facts entitling him to claim exemption under 
S. 60 , Civil P C When no objection is raised 
by the judgment-debtor as to tho saleability of 
the property under S. 60 at the earliest oppor¬ 
tunity the order for sale cannot bo subsequently 
challenged and the matter oannot bo raised at 

a subse juent stage of the same execu uon pro¬ 
ceed ing. It is true that in that case the objection 
on the grouni that the prope-ty was nut liable 
to attachment and sale under S 60 , Civil P. 0 
was raiseu after the sale but that, in my opinion*, 
does not make any difference in principle, nor 
does it appear to have made any diclerenco in 
the decision of their Lordships. I may here 
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quote a relevant passage from the judgment of 
Bhide J. in the decision in question . 

“The question of the Court’s jurisdiction does not 
arise, already pointed out until and unless the judg¬ 
ment-debtor his alleged and proved the facts entitling 
him to claim exemption under S. 60, Civil P. C. If the 
judgment-debtor fails to raise any objection at the time 
when the issue as to the sale of the property is raised 
by the decree-holder and the Court then proceeds to 
order the sale of the property, I do not eee why the 
matter should not be considered to bo res judicata 

[ 7 ] Mr. Ghosh for the appellant relies upon a 
decision of this Court in Kusum Kuman v. 
Firm Hamath Rai Birijraj, a. 1 . R. (28) 1941 
Pat 240 : (191 I.C. 1381, and he contends that it 
was open to him to rais9 the objection at any 
stage of the execution case, and the C ourt was 
bound to enquire into that objection. In that 
case Chatterji J. who delivered the judgment of 
the Bench pointed out that an objection by the 
judgment-debtor to the sale of bis land on the 
ground that it was a Government Ghatwali 
tenure and therefore not saleable goes to the 
root of the Court’s jurisdiction to hold the sale, 
and therefore cannot be summarily rejected; 
and the mere fact that the objection was filed 
late e. g., on the date of sale is no ground for 
rejecting it. It was further pointed out that the 
holder of a ghatwali tenure holds the property 
not as a trustee but in his own right and is en¬ 
titled to enjoy the usufruct thereof. Conse¬ 
quently an objection by the holder that the 
tenure is not saleable by reason of S. 60 Civil 
P 0., can certainly be raised under S. 47 of the 
Code. There is no doubt that this authority 
very greatly supports the contention of Mr. 
Ghosh, but I am afraid the question of construc¬ 
tive res judicata was never raised or considered 
in the case in question, and we do not know 
what the facts in that case were. It may be 
that the judgment-debtor in that case was not 
precluded from raising the question on the 
ground of constructive res judicata , for, if it 
were so, the point might well have been urged 
on behalf of the respondent to the appeal. The 
decision, therefore, in its ultimate analysis does 
not help the contention advanced by the ap¬ 
pellant. 

[8l Mr. Ghosh also relies upon two other 
decisions of this Court to show that whether the 
property is or is not saleable can and must be 
gone into by the executing Court, and he argues 
that if a property is prohibited from sale, either 
by virtue of a prohibition under some particular 
statute or on account of the fact that it is alien¬ 
able (inalienable?) in its very nature, it affects 
the very jurisdiction of the Court to sell the 
property and there being no estoppel against 
the statute, estoppel or res judicata should not 
be applied to such a case, The first is a decision 


in Rup Nath v. Jagannath, 7 Pat. 178 
(l5) 1928 pat. 227) In that oase it was held 
that under s. 47, Chota Nagpur Tenancy Act, a 
raiyati holding could not be sold even in exe¬ 
cution of a mortgage decree, and it is the duty 
of the executing Court to guard against evasion 
of this statutory provision It may be here ob¬ 
served that s 47, Chota Nagpur Tenancy Act 
provides in terms that 

“no deoree or order shall be passed by any Court for 
the sale of right of a raiyat in his holding, nor shall 
any such right be sold in execution of any decree or 
order.” 

In that case the Munsif found that the status of 
the judgment debtor was that of a raiyat. That 
finding was never contested by the decree-holder 
and was accepted by all the Courts. Therefore, 
on the face of it what was sought to be sold 
was a raiyati holding and the sale of such a 
holding was expressly prohibited by S 47 of the 
statute. Under those circumstances it was held 
that there was no estoppel against the statute, 
and that once it was found as it had been found 
in that case and accepted by the parties that 
the lands sought to be sold formed a raiyati 
holding, whether the judgment-debtor took the 
objection or not, the sale of such a holding 
could not take place under the clear provisions 
of the statute. 

[9] The next case on which Mr. Ghosh relied 
was a decision in Uchit Lai v. Raghu Nandan , 
14 Pat. 52 : (A I. R (21) 1934 Pat. 666 (F.B.)) 
which is a Full Bench decision of this Court. 
Here again the facts are different. The decree- 
holder had obtained a mortgage decree in res¬ 
pect of certain lands. An objection was taken by 
the judgment-debtor in the executing r ourt that 
by reason of S 27, Santal Parganas Settlement 
Regulation, 1872, the executing Court had no 
power to put up the land for sale. The objection 
was overruled by the Courts below and the 
matter came up before a Bench of this Court 
which referred it to a Full Bench The question 
which the Full Bench had to consider was 
whether the executing Court was precluded by 
the said Regulation from selling the land and 
transferrin? it to an auction-purchaser. It may 
be observed that the mortgagors did not raise 
the question of the saleability of the mortgaged 
property before the Court which had passed the 
mortgage decree nor did they attack the vali¬ 
dity of the mortgage itself, nor did they raise 
the question that it was not competent for the 
Court itself to pass a decree fm* sale- It was, 
therefore, argued, on behalf of the decree.holders 
that the ludgment-debtors were estopped from 
raising that point before the executing Court, 
and that the matter must be treated as res 
judicata . There again it was not seriously ques- 
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tioned that the property came within the mis¬ 
chief of S. 27, Santal Parganas Settlement 
Regulation. Their Lordships observed that the 
words of sub-s. (2) of S. 27 are absolutely pro. 
hibitive and whether or not another Court has 
pronounced the decree and said that the pro. 
perty in question can be sold, the executing 
Court is prevented from implementing such a 
decree and from granting a certificate of sale or 
delivering possession under such a sale As to 
the matter of estoppel and yes judicata , their 
Lordships agreed with the decision in Hup 
Nath's case , 7 Pat 17S : (a. i. r. (ie) 1928 Pat. 
227). These cases therefore, do not assist the 
j appellant inasmuch as where the property is 
admittedly non-saleable the executing Court 
cannot sel 1 the proper y, and the failure to raise 
the obiection in time does not create any estoppel 
and res junc ita because there is no estoppel 
against the statute. Where, however, the facts 
themselves have to he determined which may 
lead to th- inference that the property is not 
saleable, those facts must be pleaded and proved 
like any other question for determination by the 
Court itself; and if those questions arc not raised 
at a proper stage, the bar of res judicata must 
be applicable I have already in this connection 
referred to a passage from the Full Bench deci¬ 
sion of the Lab -re High Court in Goun v. Ude , 
I. L. R. (1942) Lah. 559 : (a. J. B. (29) 1942 Lab. 
153 (F.B.)). 

[10] I may usefully refer to another Special 
Bench deoision of this Court in Dhanu Pathak 
v. So?,a Koen , 17 P L T. 380 : (A.I.R. (23) 1936 
pat. 417 (S.B )). In that case it was contended 
that a certain lease was void as being tho lease 
of a raiyati interest within the meani g of S. 46, 
Chota Nagpur Tenancy Act, and that there could 
not be estoppel against the statute The defen¬ 
dants however, in that case denied that tho 
plaintiffs were raiyats and that the plaintiffs 
had represented themselves as tenure holders. If 
the position wore admitted that it, was the lease 
of a raiyati holdiog, there can be no doubt that 
S. 46, Chota Nagpur Tenancy Act, w mid operate 
thereon. But there was a denial of this raiyati 
interest, and their Lordships observed: 

“This raises au issue of fact and it ia not until that 
issue of fact is concluded in favour of the plaintiffs 
that any question of the op-ration of the statute can 
arise. . . . The first issue, therefore, is as to whether 
tho plaintiffs are or are not tenure-holders, and it is at 
this siage that the doctrine of estoppel operates. The 
plaintiffs havirg represented themselves as tenure* 
holders cannot be permitted to enter into a di c cU'3ion 
of this questoin of fact but must be held bound by 
their own representation No question, therefore, of the 
operation of the statute can arise. Tho plaintiffs are 
prevented from proving a fact which is inadmissible 
before the matter of the statute can be considered.*’ 

In my opinion, these observations very clearly 


apply to the present case and whether it is 
estoppel by conduct or estoppel by record that 
is, constructive res judicata ; in my opinion, the 
judgment-debtor is now debarred from raising 
the question of fact, namely, whether the pro- 
perty sought to be sold is a Government ghafc- 
wali, and, as such inalienable. 

[ill I may also refer to a decision of the 
Privy Council in Sadasiva Pillai v. hamalinga 
Pillar, 2 1 . A. 219 : (15 Beng L. R. 3S3 (P.C.)), 
wherein the Judicial Committee has in emphatic 
terms condemned the attitude of parties in lying 
by and raising a plea in bar not untd at a very 
late stage of proceedings. In that case the pro. 
ceeding3 began in 1861 and for several years 
were carried on without objection In »S75 they 
were sought to be declared infructuous on the 
ground of irregularities. The High Court appears 
to have given effect to this contention but the 
Jud'Oial t omnoittee reversed the order of the 
High Court with these poignant remarks: 

“Their Lordships would hnve felt great regret in 
coming to the contrary conclusion. That prooeeding3 
begun in 1864, and for several years carried od with¬ 
out objection, should in 1875 be pronounced iofruetuous 
on the ground of irregularity, and the party relegated 
to a fro-ih suit in order to assert an indisputable right, 
would be a le-uls discreditable.to the admin btration of 
justice. In such a suit.the plaintiff would probably 
find himself either successfully or unsuccessfully, 
opposed by a plea of limitation. If such a plea were 
successful, great injustice would be done to the plain¬ 
tiff, if it were unsuccessful, tbe respondent would 
probably find himself in a worse position than that 
in which he will be placed by the allowance of th:3 
appeal . . . .” 

Their Lordships held that upon tho ordinary 
principles of estoppel the respondents could not 
be heard to say that me3ne profits were not 
payable under the decree. 

[12] In this case the decree under execution 
was passed IS \ ears ago in 1912. The execution 
itself was started in 1*35, and it is now about 
15 years old. The fate of the decree-holder hangs 
precariously upon tbe issue of this execution 
case The ord* r sheet of the execution case tells 
its own tale, and I entirely agree with the 
learned Subordinate Judge in his view that the 
judgment-debtor appeared at various s' ages of the 
execution case, he obtained time on various 
pretexts and got adjournments of the sale from 
day to day u dertaking not to raise any objec¬ 
tion on the ground of irregularity in the sale 
proclamation and yet he never before raised the 
plea that the property was non-saleable. It 
would ho unnecessary for me to go to the t arlier 
stages of the execution case but I will refer only 
to a few of the order3 which relate just previous 
to tbe stage when this appli aiion came to be 
fi eJ by the judgment-debtor. On 2*th May 1947, 
the Court ordered issue of sale proclamation 
fixing 15th August 1917, for sale. loth and 20th 
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being holidays, the case came up on Slab. Ifc was 
found hat the sale proclamation had been duly 
published, and the mdgmenr-debtor filed a peti¬ 
tion praying for adjourning the sale on oertain 
S ounds ami ihe Court adjourned it to 28th 
August 1947, as prated for It appears again 
that the sale continued to be adjourned urnil 
we come to the order date I 8th December «947. 
On that date the judgment-debtor took no steps 
whatsoever and the decree-holder applied for a 
fre h sale proclamation. The sale proclamation 
was issued fixing 17th Feb-ua y L948, for sale. 
We find then that on 3rd February 1948 , the 
present objection was filed. When this objection 
was taken up on i4to February 1943, the decree- 
holder was ready but the judgment-debtor 
applied for a month's time, and on his wdvirg 
the right to issue of fresh sile proclamation, the 
Court directed the sale to rak- place on 6rh (sic) 
February 1948 Again, it appears that on aisfc 
February 1948, the decree-holder was reay but 
the judgment-debtor applied for time, and when 
the matter «as again put up on 6th March 1948 
the judgment-debr-or applied for adiournment 
of the sa e on waiving the right to fresh sale 
proclamation. Ihe order sheet both prior to the 
filing of this objecti >n as also subsequent thereto 
shows that the judgment debtor was never 
serious in pressing this objection and was only 
trying to kill time In my opmioo, the learned 
Subordinate Judge was per'ect y jus ified in 
holding that at various stages even after due 
notice the judgment-debtor did not raise any 
objection on the ground of non-saleability but 
he allowed the execution to proceed, and in fact 
though be raised other objecnons in regard to 
the value of the property etc , and even on 
several occasions brought the matter to this 
Court, he did not raise this objection until at 
this very late stage when all h'S other objecrions 
had failed. Mr. Ghosh submits that prior to 
1943 his client had no knowle *ge that his es f ate 
was a Government ghatwali but the order sheet 
shows that even tjbereaf er during the last five 
years that the execution remainel pending it 
never dawned on the appellant to raise the 
objection at any earlier stage I ha we already 
said that it is not open to a lu^gmmt debtor to 
raise his objections piecemeal an! especially 
where it relates to a plea in bar to the execution 
case itself I am tbere f ore of the opinion that 
the judgment-debtor cannot be al owed to raise 
this objection now, and it will be deemed that 
the question of fact whether the pr »perties in 
question are Government ghatwali, and, as such, 
non.saleable has been by implication decided 
against him. 

(13J For the reasons stated above, I would 
affirm the deoision of the learned Subordinate 


Judge on the point, and dismiss this appeal with 

costs. Hearing fee to be calculated at the 
maximum ra r e. 

Ci4 > Ramaswami J. — I agree. 

D Appeal dismissed. 

A. I. R. (37) 1950 Patna 470 fG . N. 117.] 

Ramaswami and Sahjoo Prasad JJ. 

B isuki Prasad Singh — Peti toner v. Satya 
Kink ir Sahan i — Oppoite Party 

C.vil Revn. No. 798 of 1949, D/- 1-5-1950, from 
order of Sub Judge, Mongbyr. D/ 18-8 1918. 

(a) Civil P. C (1908), S 115—Demand of c-'urt- 
fee on basis of Act coming into force after institu¬ 
tion of suit -Court fees Act (1870), S. 1: 

Wher-« the lower Court demanded defioit court-fee 
on tbe basis of Aot XXV [25' of 1948 whioh came into 
force after the institution of the euit : 

Held that the Court acted illegally and with material 
irregularity in the exercise of its jurisdiction as the 
oourt-fee ought to be calculated on the plaint by a 
reference to the law as it stood on the date of the insti¬ 
tution o f the smt r [Para 3] 

Held further that the Court acted irregular y in 
granting short but inadequate adjournments for the 
purpose of payment of tbe defioit court-fee. [Para 3] 
Annotation : ('50 Com.) 0. P O, S 115 N 12 27 0 ; 

(’49-Com) Court fee« Act, 8 1 N 15. 

(b) Civil P C. 1908) S. 115— Decision on court- 
fee adverse to plaintiff—Court-fees Act (1870). S. 12. 

A deoision upon oouri-fee whioh is adverse to the 
plaintiff amounts to a decision of the Court refusing to 
exercise its jurisd'otion to try the issues as between the 
plaintiff and the defendant; and in suob a case the 
deoision is subject to the revisional jurisdiction of the 
Court. f Para 4] 

Annotation; ('50-Com.) C P C., S 115 N 27b. 

(’49 C <m.) Court-fees Aot, 8 12 N 13. 

(c) Civil P. C (1908) 8 115-Delay—Costs. 

The High Court will not refrain from exerois ng its 

revisional jurisdiction on the ground of delay on the 
pa r t nf the petitioner wbere the opposite partv can be 
sufficiently compensated for in costp. [Para 8] 

Annotation : (‘60 Com.) O P C , S 115 N 17 

(d) Civil P. C. (1908) S. 115; 0.7 R. 11-Setting 
aside of orde- demanding deficit court-fee — Court- 
fee* Act (1870), S 12. 

Where the order of the lower Court demanding 
deficit oourt-fee is set aside in revision the H gb Court 
ough% of necessity as a consequence, to set a-ide tbe 
order of the lower Court rejecting plaint for non-pay¬ 
ment of defioit oourt-fee. (Para 7] 

Annotation : (’60-Com.) C. P. C., 8 115 N 16, 27b; 

O 7 R II N 12. 

(’49-Corn.) Court-fees Act, 8 12 N 13. 

Kanh'iiuaji and L M Qhnse — for Petitioner. 

R. S Chatterji -for Opposite Party. 

Ramaswami J. — This rule is directed 
against aa order of the learned Subordinate 
Judge of Mon^hyr rejecting a plaint for non¬ 
payment of deficit court fee. 

i 2 ] The applicant brought the suit for reco¬ 
very of pos-ension of thre*- ghatwali estates cons¬ 
tating the o<akai ghatwali against the opposte 
party The plaiat was filed on 28 th January 
1946 with a court fee of ks. 150*6 0 upon a 
valuation of two lacs. The Stamp Reporter ob¬ 
jected that the court-fee should be assessed 
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under S. 7 (iv) (o) on the market value of the 
properties On iivnd March 1947, the learned 
Subordinate Judge investigated into the matter 
and found that the pro pert v shou d b valued at 
3 lacs aud that the plaintiff sho «ld pay the 
%. deficit court fee, on or before 7tn Ma\ 1947. 
Subsequently the applicant filed a petition for 
suing m form * pauperis. After several adj mrn- 
ments the petition wa-« rejected on ftth June 
1948. On 18th J me 19i8, tie learned Subordinate 
Judge ca led upon the plaintiff to pay deficit 
court fee of Rs. 66 4 i4 0. On 2 ist July 1*48, the 
plaint was rejeced as the petitioner failed to 
pay the deficit court-fee in sure of several ad¬ 
journments having been granted. 

[3] In support of this rule Mr. L. M. Ghose 
argued in the first place that the learned Sub¬ 
orn inte Judge ha-i made a serious error in calcu 
latmg the amount of court-fee Learned counsel 
pointeitbat Act xxv (25) of 1948 which im osed 
6 annas surcharge only came into force in April 
1948 and cannot have retrospecti e effect. In 
support of his argument learn-d counsel relied 
upon rara prasanna v. Nrisingka Sloo'ari, 61 
cal. 216 : (a. 1 R. (11) 1924 cal. 73l>. In that 
ease a suit had been instituted on 16 th June 
1920 for a declaration and con equeniai relief 
bearing a court-fee stamp of Rs. 10. Thereupon 
an «8sue was raised to the following effect, viz., 
whether proper court fee had b*-en paid on the 
plaint. The Subordinate Judge came to the con¬ 
clusion that proper courr-fee hat not been paid 
and he directed that Rs. 740 should be recovered 
as deficit court fee. Before this order was passed 
Act V [*>] of 1922 came into operation b* which 
the amount of court- ee was rai-ed. Upon these 
fac r s the Division Bench hel 1 that the amount 
of court-fee leviable upon the plaint must be 
determined by a reference to the law as it stjod 
on 16th *une 1920 on which the s it was insti¬ 
tuted. Upon the autho ity of this oa->e it must b© 
held theref re that in the present case too pro¬ 
per cO'irt fee to be levied on the plaint was 
as. 61M) whi h in lude< 25 per cent- surcharge 
which was leviable by an amending ct of i«39. 
It is dear that the deficit co »rt-fee was Rupees 
4940-10-0 and not Rs 66'6 14-0 as ca oula r ed by 
ithe learned Subordi ate Judge. In demanding, 
ifcheref >re, the excessive court-fee and rejecting 
* the p aint for failure to pay the defio t oourt fee 
wrongly calculnted, it is manifest that the 
learned Subordinate Judge acted illegally and 
with material irregularity in exercise of his 
jurisdiction. From the or^er sheet dated 9th 
June 1948 and 14th June 1948 it w< uld Appear 
that the learned Subordinate Juige mechan-cally 
acted upon the Sari-btadar’s report without 
-applying his mind ro the question whether the 
a ew Act imposing 6 annas surcharge was levi¬ 


able upon the plaint in the present case. Itj 
would also seem that the learned Su l ordinate! 
Judge acted irregularly in gran ig short but in¬ 
adequate adjournments for the pu pose of pay¬ 
ment of the uehcifc court fee. 

[ 4 J It has be n well settled by a series of 
oases of this Court that a decision upon court- 
fee which is adverse to the plaintiff amounts to 
a d* oision of the Court re'using to exercise its 
jurisdiction to try the issues as between the 
p'aintiff and the defendant; and that in such a 
case the dtcision is subject to the revisionall 
jurisdiction of the Bign Court (*ee Ramh^ela- 
wan Sahu v. Bir Su endra Sahi % 18 F. L. T. 
977 : (A. I. R (25) 1*38 Pat 22 FB). 

[ 5 ] In this context reference should also be 
made 'to Joy (Jhand v. K.<imal/iksha i 76 I. A. 
131 : (A. I. R. (*6) 1949 P. C. 239) in which the 
Judicial Committee held that alth ugh error in 
a decision of a Subordinate Court did not by 
itself involve that the Subordinate Court had 
a*ted illega'ly or with material irregularity, 
nevertheless if the erroneous decision results in 
the Subordinate Court exercising a jurisdiction 
not v* stcd in it by law or failing to exercise a 
jurisdiction so ves'ed, a case for revision arises 
under sub s, (a) or sub-s. (b) of 8.115, Civil 

P. 0. 

[6l For the opposite party it was objected 
that there was great delay on part of the plain¬ 
tiff and High Court should refrain from exercis¬ 
ing its revsional jurisdiction in the present case. 
For the applicant, however, learned counsel 
explained that owing to a bo r >a fide mistake of 
law wroog remedies wem pursued and there was 
no wilful neg'igeoce on the applicant’s part. 
Learned counsel cited Venbit ikrishniha v. AUi 
Sahib A.I R. <25) 1938 Mad. 921: (182 1.0. 878) in 
which an order for payment of the « efioit court- 
fee was passed five years before but even so the 
High Cou t interfered in revision and granted 
time for payment of tbedeftoit court-fee. In my 
opinion there has been a certain amount of 
delay on the part of the petitioner for whioh the 
opposite party could be sufficiently compensated 
for in costs. 

[ 7 ] Lastly reference should be made to the 
argument of the opposite party that the orier 
rejecting the plaint having the force of a decree 
and having become final it cannot be interfered 
with at this stage. But it should be observed 
that by interfe iDg with the order of the Subor¬ 
dinate Judge demanding the deficit court fee wej 
ought, of necessity as a conse uence, to set aside| 
the order of the Subordinate Judge rejecting the 
plaint 

[8] F-'r all these reasons, therefore, the rule 
must be made absolute and the application must 
be allowed on the condition that the applicant 
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will pay co3ta of 10 gold mohars to the learned 
counsel for the opposite party within a fort- 
night from today. The order of the learned 
Subordinate Judge dated 18 th June 1948 and 
also the order rejecting the pldnt dated 21st 
July 1948 are set aside. The applic»nt is now 
granted two weeks’ time to pay the deficit court- 
fee of Rs. 4941 from the date of the receipt of 
the records bv the lower Court 

[9J If e'ther the d> fieit c >urt-fee or costs of 
10 gold mohars is not paid within the time fixed 
this application will stand dismissed with costs: 

5 gold mohars. 

[ioj Sarjoo Prasad J.—I agree. 

D -H. Rule made absolute. 

A. I. R. (37) 1950 Patna 472 [0. N.118.] 

She^ker J. 

J. W. Bronchi and others — Petitioners v. 
Kamleshwari Naram Singh ani others — 
Opposite Party . 

Criminal Revn. No. 311 of 1950, D/- 25-4-1950* 
against order of A. S. J., Cbamparan, D/- 31-1-1950. 

(a) Criminal P. C. (1898), S. 145 —Onus of proof. 

Where in prooeedings under S. 145, instituted in 

January 1949, it is found that one party were in 
possession of the land in dispute in the middle of 1947, 
the ooua Is on the other party to show conclusively 
that they had succeeded in dispos j essing them within 
more than 2 months prior to the institution of the 
proceeding. [Para 2 ] 

Annotation : (’49-Com.) Criminal P. C , 8 . 145, 

N 25 41, 43. 

(b) Criminal P. C. (1898) S. 148 — Local enquiry 
by pleader commissioner—Legality —Local enquiry 
after lirst party closed their case - Failure to allow 
such party to show that report is erroneous — 
Effect. 

Wnere in a proceeding under S. 145. local enquiry 
is necessary, the enquiry under S 148 onght to be 
held by a Subordinate Magistrate. Rut where it is held 
by a pleader commissioner, it is not a very serious 
error [Para 3 ] 

Where the local enquiry is held after the first party 
has clo-ed their case, the latter arn entitled to adduce 
rebutting evidence and show that the report is erroneous 
or ought not to be relied on. Failure to allow the first 
party to adduce rebutting evidence is a very serious 
error. [Para 3] 

Annotation : (’49-Com.) Criminal P. C., S. 148, 

N 4, 5 12. 

S. N. Basu and S, Mustafi — for Petitioners. 

Lalnarayan Sinha and Sreenath Singh 

— tor Opposite Party. 

Order. —- This application in revision is 
directed against an order made under s. 14 5, 
Criminal P. C., in which the petitioners were 
the firs party. On 30th May 1947, two of the 
petitioners executed a sale deed conveying to the 
second party to the pro *eeding an area of 526 
bighas 6 kathas 6 dhurs of land aud also certain 
buildings situated in village Chowt rwa. I his 
land was land in which the executants of the 
sale deed had rights of occupancy under the 
landlord Chowterwa which is the Betti in Raj. 


Narain Singh (Shearer J.) A. I. B. 

Ife is apparently the practice of the Betfcian Raj' 
to have the holdings of occupancy raiyuts 
measured from time to time in order to ascertain 
wherher they have encroached on waste land. 
If it is found that waste land has been enoroched 
on and amalgamated with an occupancy holding, 
the occupancy raiyit is required to a^e formal 
settlement of it on payment of a salami . During 
or before the negotiations between the parries to 
the proceeding, a measurement had been made, 
and it had been discovered that the petitioners 
had made a number of encroachments the 
aggregate extent of the encroachments amounting 
to more or less u bighas. The second party in 
the firs r instance declined to take a conveyance 
of th>s 11 bighas, but agreed eventually to do so. 
In the meantime, however, a seconi measure¬ 
ment had been made as a result of which it 
appeare t that further emoachments to the extent 
of somewhat more than 40 bighas had been made 
by the petitioners. The second party declined 
to have his area included in their sale deed, as 
they considered that the petitioners had then no 
title to it. They stipulated, however, that, if and 
when the petitioners were in a position to convey 
a good title to this land also, they should be 
given rhe option of purchasing it The subject- 
matter of the pro eedmg was this area of more 
or 1. ss 40 bighas Toe sale deed, as l have said, 
was executed on 30th May 1947 , and on 27th 
June 1947 that is within four weeks of the exe¬ 
cution of the tale deed, one 1 f the tirsd party 
wrote to the second party suggesting that, as 
they had not purchased this land and as it was 
con iguous to land which they had purchased, 
the boundary between this land and the land 
conveyed by the sale deed should be demarcated. 
On the following day a reply was seat to this 
letter by the seo »ud party stating that they had 
sent for an mnin to have the demarcation made, 
as desired by the first party. I be petitioners 
eventually succeeded in persuading the manager 
of the Bettiab Raj to settle this 40 bighas with 
them and paid the requisite salami. It is said, 
however, that the Board of Revenue declined to 
ratify what the manager hai done and that the 
land was later formally 7 settled wbh the second 
party who also paid salami. The second party 
apparently contend that, as a result of this, they 
succeeded in ev-cting the first party and obtained 
possession of the land. This, it is quite clear is 
the vital question for decision, and the impor¬ 
tance of it has not been fully realised by the 
Court below. 

[2) It is obvious that the first party were in 
possession of the land m dispute in the middle 
of iy47, and the onus was therefore, on the 
second party to show conclusively that they had 
succeeded in dispossessing them within more 
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than two months prior to the institution of the 
proceeding, which was on 4th January 1949. 
This is clear on general principle. If authority 
isneelei, I may refer to the decision eit-d by 
Mr. S. N. Basu foe the petitioners, in the course 
of his argument S. M. Yaqub v. ?. N. Basu , 
A. I. It. (36) 1949 Pat. 146 at p 154 I 150 Cr L. J. 
299 S. B ) The trial is also vitiated by another 
irregularity of a serious kind. 

[ 3 ] When the first party had closed their case, 
an application was made for a pleader com¬ 
missioner to be appointed. The learned trying 
Magistrate appoimel a pleader commis^oner to 
make a local enquiry and directel him to report 
on c-rtain specific points. The pleader ( ommis- 
sioner in due course, submitted his report, and 
objections were taken to it by the first party 
which asked to be allowed to adduce rebutting 
evidence l he learned trying Magistrate declined 
to accede to this request. The pleader commis¬ 
sioner wa 9 called ro give evidence by the second 
party but was not examined at any length, the 
reasm, do doubt borng that the pleader for the 
second party considered that his report could 
be read as evidence The learned trying Magis¬ 
trate was of the same opinion and the report 
was read as evidence, and the learned trying 
Mag strate greatly relied on it in his judgment. 
If a local enquiry wa-< necessary, and 1 do not 
say that it was not entirely justified, the enquiry 
ought, u ider S. 143 Ciminal P. C , to have been 
held by a Subordinate Magistrate. I do not 
regard it as a very serious err >r that it was not 
held by a Subordinate Magistrate but by a 
pleader commissioner. The really serious matter 
is that the first party wore not allowed to adduce 
rebutting evidence. The local enquiry having 
been held after the first party had closed their 
cas«, they were, quite clearly, entitled to adduce 
rebutting ovidence and show that the report was 
erroneous or ought not to be relied on. In those 
circumstances the order of the Court below must, 
in my opinio i, bo set aside, and the proceeding 
must be ordered to be retried from the point at 
which the irregularity occurrel. A local enquiry 
ought to be made either by a Subordinate Magis¬ 
trate or by the trying Magistrate himself, and 
in either case the first party ought to bs given 
an opportunity of seeing the report or the 
memorandum of inspection and an opportunity, 
if they so desire, of adducing rebutting evidence 
The second party will of course, be entitled to 
examine the pleader commissioner, and the 
pleader commissioner will he entitled to refer 
to his report tn order to refresh hi3 memory but 
the rep >rt lt-elf cannot be read as evidence. In 
conclusion, L would point out that Mr- 6 N. Basu, 
for the petitioners, conceded that a mistake bad 
been made in drawing up the proceeding in that 


a number of plots comprising no very consi¬ 
derable area was land which had been conveyed 
by the s«le deed. Mr. Lalmrayan Sinha. for 
the opposite party, similarly concedes that a 
small area, on which there were some buildings, 
was in the possession of the first party. The 
learned trying Magistrate will, no doubt, deal 
with these minor points in his final order. 

V.B.B. Order accordingly . 


* A. I. R. (37) 1950 Patna 473 [G. N. 119.j 

Ramaswami and Sabjoo Prasad JJ. 

Ram Kishun Rai and another — Appellants 
v. Ashirtad Rai and others — Respondents, 

A.F O.O. No. 217 of 1943, D/ 3-3-1950, from order cf 
Sab-Judge, Arrab, D/- 28-7-1948. 

(a) Civil P C. (1908), S. 15 and O. 7. R. 10 — 
Plaint returned for re presentation — Suit when 
instituted. 

The combined effect of S. 15 and 0. 7, R. 10 Is that 
a suit cannot be eaid to be instituted so long as the 
plaint is not presented before the Court competent to 
try the suit. Hence, when the Court before which a 
plaint is filed returns it to bo presented in a Court of 
competent jurisdiction the suit is to oe considered as 
instituted on the date of such presentation. (Para 6] 

Annotation : (’50-Com.) C. P. C., S. 15, N. 3. 

(b) Civil P. C. (1903), O. 7, R. 10—Suit instituted 
alter return oi plaint—Suit whether continuation oi 
prior suit. 

After a plaint is returned for re-pre-entation to the 
proper Court, the institution of the suit commences 
from the date on which the plaint is re-presented to 
the proper Court. The suit so instituted is not a con¬ 
tinuation of the suit before the Court which had really 
no jurisdiction to entertain it and thc-ref jre returned 
it for re-presentation to the proper Court. [Para 7] 

Annotation : (’44 Com.) C. P. C., O. 7, R. 10 N. 1 
and N. 9. 

(c) Civil P. C. (1903), S. 15—Jurisdiction, question 
of, raised and decided against plaintiff — Etlect of, 
on Court. 

Where a question of jurisdiction is net raised before 
a Court, then the matter cannot be collaterally re¬ 
opened in a subsequent suit and the decision of the 
Court challenged on the ground of jurisdiction. But 
once the jurisdiction of the Court is challenged and the 
Court decides that it has no jurisdiction to entertain 
the suit and directs the plaiut to be presented before a 
Court competent to eutertain it, the matter ends there. 
The Court thereafter is functus officio. [Para 12] 

Annotation (’50 Cora ) C. P. C . S. 15 N. 5. 

*(d) Civil P. C. (190S), O. 23, R 3 — Compromise 
reached in suit before Court incompetent to try it 

_plaint returned —Plaint re presented in proper 

Court — Proper Court, competency of, to record 
such compromise. 

Where in a suit filed in the Court incompetent to try 
it, a comprom se arrived at between the parties is filed 
and thereafter the plaint is returned for re-presentation 
to proper C^urt, the suit instituted after such re-presen¬ 
tation in the proper Court is not a continuation of the 
prior suit and the latter Court caunot record the com¬ 
promise as it is not reached in a pending suit. If the 
compromise is genuine then the only remedy of the 
party who wants the Court to have it recorded is by 
way of a separate suit. [Para 13] 

G. P. Das and G. N. Mukhtrji — for Appellants. 

Mr. Awadh Bihar % Saran — for Respondents. 
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Sarjoo Prasad J. — This is an appeal by 
the plaintiffs against a d* cision of Mr. Radha 
Prasad ^ingh, Subordinate Judge of Arrah, 
dated 28th July 1948. This appeal rais-s an 
interesting question of law as to the recording 
of a compromise under o. 28 R. 8 Civil P C. 

[2J To lead up to the points for discussion, 
I may indicate the essential fac r s. On 8th 
November 1946, a plaint was presented before 
the Munsif, Third Court, Arrah which was 
registered as Title Suit N3. 182 of 1946. In the 
said suit, the Court directed issue of summonses 
on the defendants which were duly served, and 
defendant 1 filed his written s'atement on 21st 
February 1946. The issues in the suit were 
settled in March 1946, and 22nd August 1946 was 
the date fixed for hearing. The case was, how¬ 
ever, adjourned on that date for 16th January 
1947. In the meantime on 28th October 1946, a 
petition of compromise was filed and the plain¬ 
tiffs applied that the compromise should be 
recorded. This petition along with the compro¬ 
mise filed in the case was ordered to be put up 
in the presence of the parties on the date fixed 
for hearing. The petition of compromise is dated 
3rd September 1946 and purports to be between 
the pla ntiffa and the defendants to the suit. 
Although the heading of the compromise peti¬ 
tion shows that it is by the pla-ntiffs and defen¬ 
dants 2 to 6 it also purports to have bnen signed 
by Ashirbad Rai defendant 1 in his own p~n. 
The plaintiffs and defendants 2 to 6 in r heir 
petition for recording the compromise alleged 
that defendant 1 had affixed his signature to the 
compromise on getting a sum of bs. 8000 by 
way of consideration for the compromise as 
recited in the terms thereof. Th* plaintiffs and 
the pleader for defendants 2 to 6 signed the 
compromise petition but it did not bear the 
signature of the pleader of defendant l, and ifc 
appears from the allegation in the petition for 
recording the compromise that defendant l told 
the parties that he would get the compromise by 
his pleader signed on the re-opening of the Court 
which promise he did not actually carry out. On 
16th January 1947, the pleader for defendant 1 
intimated to the Court that he had not been 
served with a copy of the petition filed by the 
plaintiffs and defendants 2 to 6 for recording 
the compromise, and the Court directed the 
plaintiffs to serve a copy of that petition at 
once on the pleader of defendant 1 . On the 
same day at a later stage defendant l thereafter 
filed a rejoinder to the plaintiff’s petition for 
recording the compromise. In this rejoinder it 
is alleged, defendant l repudiated the aforesaid 
terms and bis signature thereon, and the Court 
after a few adjournments directed that the 
matter should be put up for hearing regarding 


the compromise on tat February 1947. In the 
meantime the plaintiffs were permitted to take 
photographs of the signature of defendant l on 
the compromise petition, the vakalatnama and 
the written statement filed in the case for getting 
them compared by an expert. They also in the 
meantime took out das’i summons for the wit¬ 
nesses as per isimrwvisi filed by them Defen¬ 
dant 1 also applied for direction on the plaintiffs 
and defendants 2 to 6 to supply him with copies 
of their petitions for obtains g phot graphs in 
order to enable him to make necessary pairvis . 
I understand from the parties that the signa¬ 
tures in question were examined by an expert 
who has submitted a report in favour of the 
plaintiffs and against defendant 1 While these 
steps were being taken when the matter was put 
up for consideration by the Courr on 1st Febru¬ 
ary 1947. defendant 1 filed a petition praying to 
the Court to decide the issues regarding the 
question of jurisdiction, and to postpone the 
examination and cross examinat'On of the expert 
to some future da<e after the i-*sue regarding 
the jurisdiction of the Court to entertain the 
suit had been decided. The Court adjourned the 
case on that date and eveotnallv after various 
adjournments, it took up the issue as to juris¬ 
diction for decision on 2ist April 1947. It held 
that the value of the suit was bs. 15 000 both 
for the purpose of juri-‘diction and court fees and 
much bevond the pecuniary jurisdiction of the 
learned Munsif. In that view of the matter, the 
learned Munsif held that he had no alternative 
but to find that the suir- was clearly beyond the 
pesuniarv jurisdiction of that Court and henoe 
the plaint was lia le to be returned. He, there¬ 
fore, ordered the plaint to be returned to the 
plaintiffs for being presented to the proper 
Court competent to entertain the suit. The 
plaintiffs brought up the matter in revision 
before this Court but their application was dis¬ 
missed, and the decision of <he learned Munsif 
on the point of jurisdiction and court-fees was 
affirmed. This brought to a close the first phase 
of the litigation between the parties. It is 
apparent from the above that the compromise 
filed on 28th October 1946 before th-* learned 
Munsif was not recorded as it could not be 
recorded by him, he having no jurisdiction to 
entertain the suit ifcse’f 

f8] I now come to the second phase of the 
litigation which started on 10th *pril 1948, when 
the plaint was presented afresh to the learned 
Subordinate Judge Third Court, Arrah. The 
suit was then registered as Title 8u»t NO. 26 of 
1948. The deceit court-fees were duly paid and 
summones were ordere 1 to be issue! to the defen¬ 
dants fixing 20th M*v 1948 for settlement of 
issues. In the meantime on 1st May 1948, the 
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plaintiffs filed a petition that the compromise 
petition filed in Title Suit No 182 of 19*5 of the 
Munsif, 3rd Court Arrah, he ca led for and kept 
in a closed cover. On aoth May 1948 summonses 
were served oa defendant 1 who a peared on 
^ that date ai d asked for time to file his written 
eta ement which was according y granted. On 
24th May the plaintiffs applied for recording <he 
compromise called for from the Court of the 
learned Munsif. This application for recording 
the compromise was opposed by defendant 1 
though the othur defendants do not appear to 
have taken any exceptions to the same. Defen¬ 
dant l denied that the»e was an> compromise 
between the parties or that he signed the petition 
of compromise. His al egation was that the 
compromise petition was a forgery and the 
allegations c n amed therein were fa'se. The 
question whether the C ourt wa- competent to 
record the compromise fib d before the learned 
Munsif, Third Court, Ariah. was taken up for 
hearing on 24th Ju y 1948 and the learned Sub¬ 
ordinate Judge by his order under appeal passed 
on 28th uy 1948 held that when the compro- 
* mise was filed there wa- no suit pending between 
the parties, and that being so, the alleged com¬ 
promise could not be recorded under O 23, R. 3 
by the learned bubordmate Judge, and the 
remedy of the parties, if any. was to bring a suit 
on the basis of the alleged compromise, and for 
the enforcement thereof. Tbe learned bubor- 
dmate Judge, however, did not enter into the 
merits of toe question whether the compromise 
was genuine or otherwise. It is against thir- order 
of the learned Subordinate Judge that the present 
appeal is directed. 

[4] The question in my opinion, is not fre e 
from difficulty The specie provson of the 
Code of C ivil Procedure under which the Court 
has power to record a compromise is R. 8 of 
O. 23 wfoch runs as follows : 

“Where it is proved to the satisfaction of the Court 
that a suit has been adjusted wholly or in part by any 
lawful agreement or oompr mise, or where the defen¬ 
dant satisfies the plaintiff in respect of the whole or 
any part of tbe subject matter of the suit, the Court 
ehall order suoh agreement, compromise or satisfaction 
to be recorded, and shall pa99 a decree In accordance 
therewith so far as it relates to tbe suit.” 

If it is held that this suit was pending at the 
# time when the comprcm se petition was filed, in 
Other words, if it is found that the present suit, 
namely Title -uit No. 16 of 1948 before the Sub¬ 
ordinate Judge, First Court, Arrah, is nothing but 
a continuation of Title Buie No 182 of 1946 filed 
before the Munsif Thirl Court Arrah, then the 
comp omise filed in the suit c-nnot but be 
recorded under o 23 R. 3 provided it otherwise 
on meri'S satisfies the requirements of the rule. 
If, on the other hand, it is held that the title 


suit before the learned Subordinate Judge in 
which the prayer for recording this compromise 
is made is distinctly a fresh suit and not a 
continuation of the previous suit then evidently 
the compromise in question was arrived at when 
tbe present suit was not pending and the Court 
then will have no jurisdiction to record such a 
compromise under this provision. The party 
affected in such a case may enforce the rights 
by a separate suit. 

[5] Mr. G P. Das for the appellants contends 
that the present suit should be taken to be a 
coot nuatioo of the suit filed before the learned 
Munsif, the plaint and the parties being the 
same and as such, the compromise should be 
recorded. He also contends that in any case the 
learned Subordinate Judge was in error in 
trying the matter piecemeal, and he should have 
also taken evidence to find whether the compro¬ 
mise was genuine or otherwise. Mr. Awadh Bihari 
Saran for the respondents presses the contrary 
view. According to his submission, the suit 
before the learned Subordinate Judge was 
altogether a fresh suit and could not be in any 
sense a continuation of the former suit. He 
accordingly supports the decision given by the 
learned Subordinate Judge. 

(6J Tr ere are no decisions of this Court 
directly bearing upon the pont, and at any rate 
none has been cited at the Bar. A great deal 
will depend upon the meaning of the term 
“suit” used under O. 23 R. 3 of the Code. Sec¬ 
tion 15, Civil P. C., provides that the suit shall 
be instituted in the Court of the lowest g r ade 
competent to try it. This shows that if the 
Court before whom the plaint is presented finds 
that it is not competent to try it, it shall at any 
stage return the pla nt to be presented to the 
Court in which iho suit should have been insti¬ 
tuted. This is provided for in R. 10 of o 7. Tha 
combined effect of the two rules is that a suif 
cannot be sail to bo instituted so long as the 
plaint is not presented before the Court eompetent 
to try the suit. It may be that for certain pur- 
poses »he Court before whom a plaint is origi¬ 
nally nled may have jurisliotion to entertain 
the plaint and to pass certain orders wi'h refer¬ 
ence to it. But when the Court before whom the 
plaint was filed returns it to be presented in a 
Court of competent jurisdiction, the suit is to be 
considered as instituted on tde date of such pre- 
seutaiion. A reference may be made in this 
connection to a decision in Hedlot Kha<na> v. 
Kar<.n Kh >siani , 15 0 L J. 24i : (13 i. C. 377). 
That case was under the old Code of Civil Pro¬ 
cedure, and S. 57 of the old Cone oorresponds to 
O. 7 R. 10 of the pres-nt Code. Their Iiordships, 
in dealing witn the first and second contentions 
on behalf of the appellant which dealt with the 
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question of the frame of the suit and the plea of 
limitation, held that the combined effect of s. 57, 
Civil P C., and 8. 14, Limitation Act, is that 
when the p’ainfe is returned to be presented in a 
Court of competent jurisdiction, the suit is to be 
considered as instituted on the date on such 
presentation They also held that if a contrary 
view were adopted the inference would follow 
that the provisions of S 14, Limitation Act 
were superfluous 

‘It would have been needless,” their Lordships ob¬ 
served, ‘ to formulate tbe rule embodied In S. 14, 
uobss the theory were adopted that the suit was 
instituted ODly when the plaint was presented in the 
Court of competent jurisdiction.” 

Another dec sion of the Calcutta High Court 
bearing upon the point is Bimala Pr sad v. 
Lai Moni . evi A I. R. (l3) 1926 cal. 355 : 
(30 C. W. N. 90) In that case it was held that 
when tbe plaint which has been returned is 
presented in a Court of competent jurisdiction, 
the suit, even for purposes ot court fee, must be 
taken ro be instituted on the date of such 
representation and therefore on su h plaint the 
court-fee should be leviable under -he Jaw which 
was in force at the tin e when the plaint was 
represented, and if the Act is amended in the 
meantime increasing tbe amount of fee payable 
thereunder the plaintiff should be credited with 
fee originally paid. In tnat case their Lordships 
relied upon the earlier decision of the Court 
referred to above in the case of Hedloi E hasia 
v. Karan Khasiani t 15 C.L J. 241: ( i3 I C 377). 

[7J There are decisions of other Courts whioh 
accept the view taken by the Calcutta High 
Court. A reference may be made to the decision 
in Hirachand Succ iram v. O. 7. P. Ry . Co , 

A. I. R. (15) 1928 Bom. 421 : (52 Bom. 648) and 
also to a recent decision of the Madras High 
Court in T . Ohandrayya v. V. Seeth inna> a.i.b. 
(271 1940 Mad. 689 : (i94 I. 0. 646). In the Bom¬ 
bay case, their Lordships rehing upon the 
Calcutta view held that when the plaint is 
returned to be pr-sented in a Court of compe¬ 
tent jurisdiction, the suit is to be considered as 
instituted on the date of such presentation, and 
it could not be s*id that “the previous suit 
instituted in a Court having no jurisdiction was 
continued in the Court which had jurisdiction 
to try the suit.*’ Iu the Madras case the original 
plaint was filed within time but for want of 
pecuniary jurisdiction it was returned by tbe 
Court for presentation to the proper Court. The 
plaintiff with a view to bringing the claim 
within jurisdiction amended tbe plaint by strik¬ 
ing out part of his claim and represented it to 
the same Court. It was found, however, that 
the claim on the date of the representation had 
become time-barred. The learned Munsif before 
whom the plaint was filed held that it was 


barred, but the learned Subordinate Judge on 
appeal took a different view which was affirmed 
by a single Judge of the High Court, they being 
of the opinion that the amended plaint filed on 
6 fch August 1930, must be deemed to be a con¬ 
tinuation of the suit which was filed on SOfcb 
October 1929 and as such, was within time. In 
Letters Patent appeal their Lordships disagreed 
with this view and held that a Court which 
bad no jurisdiction could not pass orders in the 
suit beyond directing the plaint to be presented 
to the proper Court and giving a direction 
with regard to the costs incurred up to the 
time of the return of the plaint, and that the 
suit must be deemed to have been instituted on 
the date of representation of the amended 
plaint whioh the Court had jurisdiction to accept 
and was, therefore, barred. Their Lordship® 
also refused to grant the benefit of S. 14, Lmita- 
tion Act to the plaintiff under those circum¬ 
stances. The view, therefore held by all these 
Courts is that after the plaint has been returned 
for representation to the proper Court, the 
institution of the suit commences from the date 
on which the plaint is presented to the proper 
Court, and that the suit so instituted is not a 
continuation of the suit before the Court which 
had really no jurisdiction to entertain it and 
transferred it for re-presentation to the proper 
Court. 

[8] The seal of approval appears to have 
been set upon this view of the law by a decision 
of the Privy Council in Ramdutta Romkissen- 
dass v. E. D. Sassoon & Co., 56 Oal. 1048 : 
(A. I R. (16) 1929 p. c 103). The relevant 
passage is at p 1057 of the report There the 
question was whether limitation applied to bar 
tbe claim of the respondents under the award 
which they had obtained. The Judges of the 
High Court held that the arbitration proceed¬ 
ings which resulted iD the award under con- 
sideration before the Privy Council were in 
effect a mere continuation of the proceedings 
which had been instituted on 16th July 1916, 
but whioh proved abortive through want of 
jurisdiction of the arbitrator appointed The 
Privy Council disagreed with that view of the 
High Court and ob.-erved as follows : 

“They think that these proceedings oime to an end 
with ihe decision of the single arbitrator whose award 
was ultimately set aside and that the proceedings 
instituted at a later date, after the decision in the 
Privy Council had been announced, cannot be regarded 
as a mere continuation of the first proceedings It i9 
quite clear that where a suit has been instituted in a 
Court which is found to have no jurisdiction and it is 
found necessary to raise a sec nd suit in a Court of 
proper jurisdiction, the second suit cannot be regarded 
as a continuation of the first, even though the subject- 
matter and the parties to the suits were identical.”. 

Their Lordships then referred to S. 14, Limit®- 
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tion Aofc, as providing an alleviation of the 
hardships that might arise in such cases In 
Yiqw of those clear and categcrioal pronounce¬ 
ments of the Judicial Committee the matter 
i 3 hardly left in the region of doubts at all. 

[9] I shall however, refer to some of the 
decisions on which reliance has been placed by 
the learned Advocate for the appellants. One of 
them is the decision in Shellat Caunder Gkose 
v. Nusseebunmssi Bibee 16 W. R 47. In hat 
case, a Division Bench held that the date of a 
suit must be taken to be that on which the 
plaint was originally tiled and not that on 
which it was filed in another Court either as an 
amended plaint or a3 a plaint returned to be 
filed in that Court. But this observation must 
be read subject to the facts of the case in wh ch 
the docition was given. In that case the plaint 
was originally filed before a Munsif but the 
Munsif estimated the value of the claim stated 
by the plaintiff as beyond the jurisdi ition of 
his Court. He accordingly returned the plaint to 
the plamtitf in order to its being presented in a 
proper Court. The plaintiff then presented the 
plaint in the Court of the Subordinate Judge, 
and the Subordinate Judge tried the case and 
gave the plaintiff a decree. It was contended 
that when the suit was brought in the Munsif’s 
Court, Act XXVI [26] of 1867 was replaced by 
another Act, Act VII [7] of 1870, under which 
the valuation was 15 times the net profits. That 
being so, the suit would be within the jurisdic¬ 
tion of the learned Munsif. it is quite clear, 
therefore that here the suit had been decided by 
the Subordina’e Judge who although not the 
Court of the lowest grade competent to try th9 
suit, was nevertheless competent to entertain the 
suit and to try it, and therefore it made no 
difference whether the plaint was pre3en ed to 
him under the new Act or presented to the 
learned Munsif. Of course, the proper course 
should have been to present it before the learned 
Munsif after the change in the law. Neverthe¬ 
less if the learned Subordinate ludge proceeded 
to decide the matter it was quite competent for 
him to decide and the date of the institution of 
the suit, therefore, did not really matter at all. 

[10] The next case on which reliance has 
been placed is the decision in tamaswami Iyar 
v. Veerir+yan tiaj i, A I R (281 1941 Mad 7li : 
(196 I. C 52i). There also the facts were almost 
parallel to the facts in the Weekly Reporter case 
so far a3 the point of jurisdiction is concerned. 
Indeed when th^ir Lordships’ attention was 
drawn to the decision in Hi'achmd Succaram 
v. G. Z. P. Ry. Co , 52 Bom 48 : (a. i. r. (15) 
1928 Bom. 421). they distinguished the cas9 on 
the following grounds : 


“The difference between Bombay suits and the suit 
now before ua is that in the Bombay suits the Subordi¬ 
nate Judge had no jur sdicfcion to try them, but in the 
case before us the Subordinate Judge had juri-diction. 
although after the suit had been ins'ituted it was found 
that another Court also had jurisdiction and that the 
Coie of Civil Procedure required the suit to bo tried by 
the other Court as the Court of first instance." 

Therefore, that decision also is distinguishable. 
Where there is another Court also having juris¬ 
diction the ju isdicr.ion of the Court before 
whom the suit is tried is not affected by the 
mere fact that the other Court is the Court of the 
lo vest grade competent to try it The cases of 
this clas3. therefore, stand on a differ nt footing, 
and do not support the argument of the learned 
counsel for the appellants. 

[ill Another decision cited on behalf of the 
appellants is the decision in Gavga Prasad v. 
Raman ini t A. I.*. (2) 1915 ALL. 344 : (30 I. C. 
544 ) Iu that case their Lordships held that re- 
pre3enrado 1 of a plaint in accordance with the 
order of the former Co irt before a < our'.of com¬ 
petent jurisdiction within the period of limitation 
amounts to a continuance of r-be suit, and there- 
fore no question of limitation ari es. No reasons 
have been assigned in the judgment for arriving 
at this conclusion and in any case so far as 
this Court is concerned, ic has been hold iu Firm 
Jiw-n Rim tiamckandra v Jngernath S ahu, 
18 P. L T 250 : (A.I.R (24> 1937 Pat *95) that a 
Court returning a plaint for want of jurisdiction 
has got no authority to grant any time to the 
plaintiff for presenting it to the proper Court. 
The decision in Ganga Prasid v. Ram viand, 
a. I. R (2) i9L5 A-./L. 344 : Do I. c. 544) there¬ 
fore Hoes not commend itself to me as a current 
decision. 

[ 12 ] Another contention which has been 
urged in support of the view that the present 
suit could be taken to be a continuation of the 
first sui r . is that, it could not be said that the 
learned Munsif hid completely no juris lie- 
tion in the matter. The argume .t is that if the 
point of jurisdiction had not been raised, and 
the Court had proceeded to decide the suit, the 
decision would not be open to question in a 
collateral proceeding on the ground that the 
learned Munsif had no jurisdiction to decide 
the suit. Of course if the question of jurisdic¬ 
tion had not been raise!, then the matter could 
not be collaterally re-opened in a subsequent 
suit and the decision of the Court challenge! on 
the ground of jurisdiction. It is really for that 
Court to decide whether he has jurislict’on to 
entertain the suit or not, and whether having 
regard to the value of the subject matter of the 
suit it falls within bis pecuniary jurisdiction. 
But once the juris fiction of the Court has been, 
challenged and the Court has decided that it has) 





478 Patna 


Gangamoni Devi v. Kumud Chandra (Das J .) 


A. I. R» 


no jurisdiction to entertain the suit and he 
direot-s the plaint to be presented before a Court 
competent to entertain it the matter ends there. 
The Court thereafter is functus officio, The 
plaint when it is returned to the plaintiff for 
being pre.^ented to the proper Court may or may 
not be so presented by him. It may be subject 
to limitations. It may be also subject to pay¬ 
ment of proper court-fees. Therefore this argu¬ 
ment of the learned counsel for the appellants 
does not in any manner lead to the inference 
that the subsequent institution of the suit in a 
Court of competent jurisdiction is a mere con¬ 
tinuation of the previous proceedings. 

[is] I have already dealt with the relevant 
cases bearing on the point and after a detailed 
analysis of the matter, I have no hesitation in 
coming to the conclusion that the suit pending 
before the learned Subordinate Judg-> at Arrah 
was in no sense a continuation of the suit filed 
before the learned Munsif.' The position thea is 
that the compromise petition which was present¬ 
ed to the learned Munsif was filed not during 
the pendency of the present suit but at some 
stage before the suit came to be instituted. Under 
those circumstances it seems difficult to hold 
that the provisions of o. 23, R 3 applied and 
that the Court could record such a compromise 
under that provision. It is unfortunate that the 
exigen *ies of the case may have deprived the 
plaintiffs of enforcing a right to which they 
possibly may have been entitled if it had not 
been held that the suit was beyond the competence 
of the learned Munsif. There are also no materials 
before us and in fact it would be unnecessary to 
go into those materials in the view of the law 
which I have taken affirming the view of the 
learned Subordinate Judge to hold whether the 
{Compromise is genuine. If genuine the plaintiffs 
Imayhave their remedies by way of a suit. But in 
my opinion for the reasons discussed above I 
must aphold the decision of the learnei Subordi- 
nate Judge and agree with him that the compro¬ 
mise in question cannot be recorded in the 
present suit. 

[14] The appeal, therefore, fails and must be 
dismissed. In the circumstances, however I 
would not order any costs to defendant l who 
is the contesting respondent here, either of this 
Court or of the Court below 

Ci5] Ramaswami J.—I agree. 

V.S.B. _ Appeal dismissed, 

A. I. R. (37) 1930 Patna 478 [0. N, 120,] 

Shearer and D*s JJ. 

Sm, Gangamoni Devi — Applicant v. Kumud 
Chandra Mazumdar aud others — Opposite 
Party . 

Supreme Court Appeal No. 79 of 1948, D/- 3-5-1950, 
lor leave to appeal to the Supreme Coart. 


(a) Civil P C. (1908), S. 100 — Question of fact— 
Whether there was consideration for compromise. 

The question whether there was good consideration 
for the compromise or not is a question of fact whlafo 
cann«»t be raised for the first time in appeal. [Para 5} 

Annotation : (*50 Com.) Civil P. O., Ss. 100*101,. 
N. 38, Pt. 13; N. 52, Pt 1. 

(b) Civil P. C. (1904). S. 110 — Substantial ques- 
tion of law —Question newly raised. 

Leave to appeal could not bd given for the purpose of 
raising for the first time a question whioh waa not 
raised at any time while the Jitigation was pending* 
that is to say, either at the trial 0 »urt or in the ap el- 
late Court. Toe resort to the provisions which permit 
a party to apply for leave to appeal for raising a point 
for the first time after the whole case has been disposed 
of, would be an abuse whioh should not be enoouraged. 

[Para 6} 

Annotation : (’50-Com.) Civil P. C. f S. 110, N. 17„ 
Pt 18. 

(c) Transfer of Property Act (1882), S. 100 —Docu¬ 
ment creating charge failing as lease. 

No particular form of words is necessary for the crea¬ 
tion of a charge, and it is sufficient if, having regard to 
all the cirjamstances of the transaction, it -hows an 
intention to make the property security for the payment 
of the money mentioned therein. Thus, where a docu¬ 
ment, in clear terms, creates a charge, even if it fail® 
as a lease, it can still be treated as creating a charge on> 
the lea-eh *ld property. [Para 7]| 

Annotation : (50 Com.) T. P. Aot, S. 100, N. 5* 
Pt. 1 

R. S, Chatterji — for Applioant. 

8 C. Mazumdar — for Opposite Party. 

Das J. — This is an application for leave to 
appeal to the Supreme Court, and the main 
question for decision is whether the appeal in¬ 
volves some substantial question of law within 
the meaning of para. 3 of S. 110 Civil P. C. 

[2J I he facts look, at first sight, somewhab 
complicated, but when stated clearly in chrono¬ 
logical order, do not present any serious diffi¬ 
culty with regari to the questions raised. On© 
Ramdayal Mazumdar took a lease of under¬ 
ground rights in nine annas share of village* 
Kusunda from the proprietor, the Rija of Katras, 
by a registered lease dated 1st Agrabavao 1301 
B. S. corresponding to the year i8*4 This Ram- 
day ai Mazumdar was the ancestor and prede- 
cessor-in-interest of the plaintiffs to the action, 
out of whioh this application has arisen. Ram¬ 
dayal Mazumdar granted a sab-lease of hie 
interest to Raja Durga Prasad Singh of Jharia 
by a registered document dated 26th Chait 1311 
B. S. corresponding to 1905. For the sake of 
convenience, this lease of 1311 B. 8. in favour of 
Raia Durga Prasad Singh of Joaria will be called 
the head lease. One of the terms of this head 
lease was that the annual minimum royalty re. 
served viz., a sum of Rs. 900 would be paid in 
four equal instalments. Raja Durga Prasad 
Singh of Jharia, in his turn, assigned his interest 
to one 0 J Smith by a deed of a-sigoment dated 

15th Baisakh 314 B S whb-h wou.d correspond 
to 1907. In 1914, Ramdayal Mazumdar sued 
Raja Durga Prasad Singh and his assignee, C. J. 
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Smith, for royalty due for the period 1818 B. s. 
to as win 1321 B. S This suit was compromised, 
and the terms of compromise, as emoodied in 
the decree, stated : 

“The amount of rent for the year in suit is settled 
out of C mrt and henc^forwaid detend*nt 2 (that is, 
0 J. Sm tb) sb <11 continue to pav the amount of rent 
in conformity with the t* rms embodied m the kabultat 
executed by Raja Durga Bra-ad Singh and the addi¬ 
tional terms mentioned below. Defendant 2 lurther 
stipulates to execute within one month a proper habu- 
liati creating the entire rent payable in respect of the 
land in suit first charge on the leasehold land. Under 
the terms cited above, the detendant snail pay the 
amount of claim and tbe salami for mutation and 
registration of name, i e., in ail, Rs 4600 and get his 
own name registered. H<- (the defei dani) ehall execute 
a separate kabulxat within one month mentioning 
therein <hat tbe rent shall form ‘first charge’ on the 
leasehold property.** 

[8] In accordance with the aforesaid com¬ 
promise and m execution of the oecree passed 
in terms of the cum promise a document wa3 
executed on behalf of Mr t>mith by the Court 
on 27th April 1918, in Execution Case No. 94 of 
1917. On 4 th February 1920. Mr. Smith executed 
an English mortgage in respect of the leasehold 
property in favour of a company known as the 
Jagadamba Loan Company, Limited (herein¬ 
after to be referred to as the Loan Company), 
to secure a sum of hs. 3 lacs advanced by the 
Loan Company to Mr. Smith. Thereafter, the 
Loan Company came in possession of the lease¬ 
hold property, but under the Wins of the mort¬ 
gage, the mortgagor remained liable to pay all 
rents, royalties etc , for the leasehold property. 
In the year 1929, the plaintiffs, successors in. 
interest of Ramdayal Mazumdar, instituted a 
suit against the heirs and legal representatives 
of Mr. Smith for recovery of royalty up to 
1838 B. 8. by enforcing the charge on the lease¬ 
hold property for tbe payment of the said rent. 
The Loan Company wa9 not made a party to 
this litigation. A decree wa9 obtained, and in 
execution of the decree the leasehold property 
was put up to sale, and purchased by one 
Saroj BasiDi Debi on 12th November 1931. This 
Saroj Basini Debi was defendaot i to the aotion, 
out of which this application has arisen. On 
3lst March 1938. the Loan Company assigned 
their interest to one Smt. Umarani Debi On 
25 th September 1938. Smt Umarani Debi trans¬ 
ferred her interest to Smt. Gangamoni Debi, 
defendant 2 to the action and appellant in the 
High Court (now petitioner before us). On 
behalf of the petitioner it is stated that Smt. 
Umarani Debi acquired from the Loan Com¬ 
pany the interest as mortgagee as well as the 
interest whioh the Loan Company had ac.iuired 
by paying up Saroj Bismi Debi and Smt. 
Umarani Debi transferred her mortgage interest 
to Smt. Gangamoni Debi, but not the other 


interest. In 1945, the plaintiffs brought the 
action, out of which this application has arisen, 
against Saroi Basini Debi, defendant l, and 
Gangamoni Debi, de'endant 2. for recovery of 
min mum royalty or rent for the years 1344 B. 8. 
to Poos kist of 1351 B. 8. by enforcing the charge 
against the leasehold property. Fhi3 suit was 
valued at bs. 9469 and odd annas, being the 
amount of ro>alty claimed with interest thereon. 
It was contested by the present petitioner, 
Gangamoni Debi, and her principal defence was 
that she held the propery as a mortgagee, and 
was not, t >er*-fore, liable for rent or royalty there 
being neither privity of estate nor privity of 
contract between herself and the plaintiffs. 

[4] Tne learned Subordinate Judge decreed 
the suit. Gangamoni Debi preferred an appeal 
to this Court This appeal was dismissed and 
the decision of the learned Subordinate Judge 
was affirmed. Gangamoni Debi has now made 
the present application for leave to appeal to 
the Supreme Court against the decree passed by 
this Court on appeal. 

(5) When the appeal was heard in this Court* 
Mr R. S. Chatterji, appearing for the appellant, 
raised several contentions which were stated 
and dealt with under lour heads in the judg¬ 
ment of the Bench which heard the appeal. The 
same contentions as also some others, which 
were not raised at any previous stage, have 


gain been pressed before us in support of the 

t * i i . i • _1_ _ __ _ i 


stantial question of law. The first conteution is 
that the compromise in the suit of 1914 was void 
by reason ot the fact that it was without con¬ 
sideration. This contention was dealt with by 


the Bench which heard the appeal in the fol¬ 
lowing way It was pointed out that suoh a 
plea was not raised in the first Court, and as 
the plea involved a question of fact, it could 
not be raised for the first time in appeal. 
Secondly it was pointed out that by the com¬ 
promise C J. Smith was recognised as tne lessee 
in place of the Raja of Jharia, and the liability 
of the Raja was deemed to have been paid up 
in accordance with the terms of tbe compro¬ 
mise : it was stated that this was good considera¬ 
tion under 8 2. sub-s (d). Contact Act. Mr. 
R. S. Chatterji has contended before us that the 
seoond ground mentioned above is not correct 
in law inasmuch as Ramdayal Miznmdar wa9, 
in law bound to recugnize tbe transfer made in 


favour of 0 J. Smith, who was accordingly 
made a party defendant in the suit He has 
also contended that 8. 2 (d) has no application. 


In my view, it is unnecessary to go into these 
questions. The first ground was itself sufficient 
to dispose of the contention of Mr. Chatterji. 
It is well settled that a question of fact cannot 
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be raised for the first time in appeal. I do not 
think that there can be any doubt that the 
question whether there was good consideration 
for the compromise or not is a question of fact. 
The appellant should have raised such a plea in 
the first Court and joined issue thereon. Having 
failed to do that, it was not open to the appel¬ 
lant to raise the question for the first time in 
appeal. This, I think, is well settled, and no 
substantial question of law is involved therein. 

[6] Secondly, it has been contended that the 
terms of compromise, so far as they imposed 
an additional burden on the lessee by the crea¬ 
tion of a charge on the leasehold property for 
payment of rent, were outside the scope of the 
suit of 1914; therefore, such terms could not be 
enforced by way of execution of the compro¬ 
mise decree, but could only be enforced by 
obtaining a decree in a suit for specific per¬ 
formance. This is an entirely new point never 
taken at any previous stage. Even in the appli¬ 
cation for leave to appeal, no such ground has 
bsen taken. There are several decisions which 
state that the question of law must definitely 
and clearly arise and must no* be one newly 
raised. In Mohamad Skaiakv. Venkata Koma - 
raju, A I. E. (27) 1940 Mad. 810 : (193 I. 0. 353), 
it was pointed out that leave to appeal could not 
be given for the purpose of raising for the first 
time a question which was not raised at any 
time while the litigation was pending, that is 
to say, either at the trial Court or in the appel- 
lat9 Court. Their Lordships observed : 

“The report to the provisions which permit a party 
to apply for leave to appeal for raising a point for the 
first time after the whole case ha? been disposed of, 
would be in our opinion, an abuse' which should not 
be encouraged." 

If I may say so with respect, I entirely agree 
with the above observation. 

[7l The third contention of Mr. Chatterji is 
that the kabuliat of 1918 executed on behalf of 
C. J. Smith, purported to create a fresh lease, 
though in law it did not; alternatively, it pur¬ 
ported to create a mortgage, but was not validly 
executed in accordance with the provisions of 
S. 59, T. P. Act. The contention is that if the 
document fails as a lease or a mortgage, it can 
create no right in favour of the plaintiffs-re3- 
pondents. The appellate Court fully dealt with 
this contention of Mr. Chatterji. It pointed out 
that the kabuliat could not be treated as a lease, 
because it had nob been signed by the lessor. It 
further pointed out that by the kabuliat, there 
was no transfer of any interest in the property: 
therefore, the document was not a mortgage. 
Manohar Lall J. with whom Mahabir Prasad J. 
agreed, stated that the parties really intended to 
make a lease, but not a mortgage. There was 
no doubt, however, that the kabuliat of 1918 


created a charge on the leasehold property, and 
the appellate Court held that there could be no 
valid objection to treating the document as such. 
The document in clear terms, creates a charge, 
and even if it fails as a lease, I see no good 
reason why it cannot be treated as creating a' 
charge on the leasehold property. No particular; 
form of words is necessary for the creation of a 
charge, and it is sufficient if, having regard lo 
ail the circumstanc38 of the transaction, it shows 
an intention to make the property security fori 
the payment of the money mentioned therein.' 
It has been contended that a document creating 
a charge requires to be attested in the manner 
laid down in 8. 59, T P. Act, and Mr. Chatterji 
has relied on certain observations made in Shiva 
Eao v. Shanmughasuniarswami, A. I. R (27) 

1940 Mad 140 : (I. L. R. (1940) Mad. SOS). This 
again, is a point whioh was never raised at any 
previous stage of the litigation, and cannot be 
allowed to be raised for the first time on an 
application for leave to appeal. 

[8] The last contention of Mr. Chatterji in 
that the suit should have been dismissed on the 
ground of non-joindec of Umaraui Debi. It is 
contended that Umarani Debi was interested 
in the equity of redemption inasmuoh as she 
acquired that interest of the Loan Company 
which the latter got by paying up Saroj Basini 
Dabi, and whioh interest Umarani Debi had not 
parted with in favour of the petitioner. Saroj 
Basini Dabi had purchased the leasehold pro- 
perty in execution of the mortgage decree 
obtained by the plaintiffs in the su-t of 1929. 
Therefore, Saroj Basini Debi became the lessee, 
and was rightly impleaded as defendant 1 
in the action. There is no document showing 
that the interest of Saroj Basini Debi as lessee 
was transferred to the Loan Company. It was, 
no doubt, stated that the Loaa Company had 
redeemed or paid up Saroj Basini Debi. Mr. 
Chatterji has drawn our attention to para. 11 of 
the plaint where it was stated that : 

“The plaintiffs have been informed and believe that 
defendant 2 acquired interest in the leasehold property 
by transfer from defendant 1, hence she is also im* 
p'eaded as defendant." 

I do not think that this statement in the plaint 
amounts to an admission, as is contended by 
Mr. Chatterji, that the interest of a lessee which 
Saraoj Basini Debi had acquired was transferred 
to the Loan Company, and then to Umarani 
Debi. The appellate Court rightly pointed out 
that the plea that the suit could not proceed in 
the absence of Umarani Debi wa3 not taken in 
the Court below and no issue was framed. In 
these circumstances, the point could not be 
raised for the first time in appeal. It wa3 fur¬ 
ther pointed out that on the materials before 
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the Court, ifc was impossible to come to a satis, 
iaofcory conclusion as to whether ajiy person 
interested in the equity of redemption had not 
been made a patty. In my view, both these 
are good and valid reasons for overruling the 
contention of Mr. Chatterji. Firstly, on the mate- 
tials in the record it cannot be said that Umarani 
Debi had acquired the interest of a lessees; 
secondly such a plea not having been raise! in 
the first Court could not be raised for the first 
time in appeal. 

[9l For the reasons given above, I am unable 
to hold that the appeal involves any substantial 
question of law. The value of the suit, as L have 
-already stated, was rs 9469-6-0. Mr. Chatterji 
has contended that the decision affected the right 
of the petitioner as mortgagee, the value of which 
was much more than Bs. 10,000, therefore, the 
petitioner was entitled to get leave to appeal 
under para. 2 read with para. 3 of S. Do, Civil 
P. C. I have pointed out that no substantial 
question of law is involved, and para. 3 does 
not apply. 

[10] The application accordingly fails, and is 
dismissed with costs. Hearing fee, three gold 

mohurs. 

[11] Shearer J. — I agree. 

v,R.T>. Application dismissed . 

A. I. R. (37) 1950 Patna 481 [G. N. 121.] 

Da9 and Narayan JJ. 

Kishun Das and another — Appellants v. 

Ganesh Ram and others — Respondents . 

A. F. A. D. Nor. 2012 and 2012A of 1946, D/- 

9-5-1950, from decicion of D. J., Bhagalpur, D/- 

5-7-1946. , x 

(a) Sale of Goods Act (1930), Ss. 23 (2) and 25 (2) 

-—Property in goods sold — Seller’s right to retain 

—Constructive delivery. 

In an ordinary contraot for sale, the seller may 
retain the property in the goods till the price i3 paid. 
Ordinarily and normally, a party buying goods is entitled 
to oall upon the vendor to give him physical delivery 
of the goods, but by Agreement a purchaser may say 
that he will be satisfied with a constructive delivery. 
If the goods are made over to a bailee, the bailee would 
ordinarily be an agent of the seller unless the buyer 
agrees to make the bailee his agent, and asks the bailee 
to hold the goods for him. [Para 6] 

Annotation \ (‘46'Man*) Sale of Goods Act, S. 23, 

N. 3; S. 25, N. 2. 

(b) Contract Act (1872), S. 221 — Loss of goods- 
Agent’s lien, if lost—Loss, if falls on principal. 

The lien of an agent is, as a general rule, lost by his 
parting with the possession. If possession is given to 
a bailee for safe oustody or for some other purpose 
consistent with the continuance of the lien, and the 
oircumstances are such a3 to show that the agent 
intends to retain his rights, his lien will not be pre¬ 
judiced by his parting with the possession. But if the 
goods themselves are lost the agent loses his lien, and the 
proprietor or owner loses the good3. The loss of the 
goods must fall on the owner, or the person In whom the 
property in the goods is vested. Such a loss cannot 
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fall on the agent. If the agent bad paid for the price 
as a money-lender, he oannot lose his lien as also the 
money which he had paid for his principal. There is a 
well understood distinction in law between a lien on pro¬ 
perty and a title to property. The agent hold3 the lien, 
but the principal owns the title. When the goods are 
lost, the agent loses the lien and the principal loses the 
goods. • [Para 6] 

The plaintiffs acted as agents for the defendants in 
the matter of the purchase of certain goods and 
advanced the money for price therefor. The goods 
were lost in transit due to circumstances beyond the 
control of the parties. The railway receipt which wa3 
endorsed in favour of the plaintiffs was sent to the 
Bank with a demand draft. The defendants having 
refused to pay, the plaintiffs brought a suit against 
them for recovery of price paid by them : 

Held, that when the good3 were lost in transit, due 
to oircumstances beyond the control of the parties, the 
plaintiffs lo3t their lien as agents which they wanted 
to retain till the demand draft was paid, and the defen¬ 
dants lost their property in the goods. The loss of the 
pries of the goods etc., paid for by the plaintiffs must 
therefore fall on the defendants in whom lay the pro¬ 
perty in goods. [Paras 6, 7] 

Annotation : (’48-Man.) Contraot Aot, S. 221, N. 1. 

Mahabir Prasad and T. K. Prasad 

— for Appellants. 

L. K. Jha , S. C. Mazmndar , Baidya Nath Pd. I 
and Narottam Chatterji — for Respondents. 

Das J. — These two appeals are by the 
defendants first party. The suit out of which 
these two appeals have arisen was a tripartite 
suit, though the contest was between two parties 
only. The plaintiffs respondents, first party here, 
brought the suit for recovery of Rs. 4565 and odd 
annas on the following allegations. They alleged 
that they carried on a joint family busine33 of 
commission agency and goladari at Naugachia 
in the District of Bhagalpur. The appellants 
had a joint family business at Jaunpur under 
the name and style of Mohan Lai Mata Prasad. 
The defendants second party, respondents second 
party before us, had also a business at Naugachia 
under the name and style of Lalchand Bhagat 
Ambica Ram. On 11th August 1942, tli9 plaintiffs 
respondents purchased, on behalf of the appel¬ 
lants, 337 bags of maize weighing 627 maunda 
and odd at the rate of Rs. 5.9 0 per maund from 
the respondents second party, and paid the price 
thereof. The mai/.9 in question had been loaded 
already in wagon at Ivarhagola railway station, 
and was booked for Jaunpur in the name and 
in favour of the firm Lalchand Bhagat Ambica 
Ram under a particular invoice dated loth 
August 1912. The maize did not, however, reach 
Jaunpur having been looted by a violent mob 
during the disturbances in August 1942. The 
railway receipt which it i3 stated, was endorsed 
in favour of the plaintiffs-respondents was 
sent to the Bank of Bihar at Jaunpur with 
a demand draft for Rs. 1200 for realisation of 
the money from the appellants. The appellants 
refused to pay. The suit was brought for the 
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realisation of the price etc., including the price 
of 387 gunny bags and 'paya charges, of the 
aforesaid 337 bags of maize. It appears that the 
plaintiffs-respondents also claimed seme money 
as a result of certain cash transactions alleged 
to have taken xlace between the plaintiffs-res¬ 
pondents and the appellants. In all, the claim 
was laid at Bs. 4565 ard odd annas, as already 
stated above. 

[2] The defence of the appellants was that 
they had nothing to do ttith the respondents 
second party, and they purchased 337 bags of 
maize on £th August 1942 (and not 11 th .August 
1942, as alleged by the plaintiffs-respondents) 
from the plaintiffs-respondents; but the title to, 
or the property in the goods had not passed to 
the appellants, because the agreement between 
the parties was that the property in the gcods 
wculd pass on delivery of the goeda and pay¬ 
ment of the price at Jaunpur. In other words, 
the main defence of the appellants was that the 
property in the goods was still retained by the 
plaintiffs-respondents, and the less in transit 
must, therefore, fall on the plaintiffs-respondents. 

[3] The learned Subordinate Judge, who dealt 
with the suit in the first instance came to the 
following findings : (l) 337 bags of maize were 
purchased by the plaintiffs-respondents them¬ 
selves from the respondents second party, and 
the title thereto had passed to the plaintiffs- 
respondents as scon as they paid the price and 
got the railway receipt endorsed in their favour; 
and (2) title to the said bagB of maize never 
passed to the appellants, and the plaintiffs- 
respondents still retained their property in the 
goods. On these two main findings, the learned 
Subordinate Judge dismissed the claim for the 
price of the maize. "With regard to the claim 
arising out of certain other transactions, the 
learned Subordinate Judge held that the appel¬ 
lants owed a sum of Be. 246 and odd annas to 
the plaintiffs-respondents, and passed a decree 
accordingly. 

[4] Two appeals were preferred to the learned 
District Judge, one by the plaintiffs-respondents, 
and the other by the present appellants. The 
learned District Judge came to the following 
findings. He held that the plaintiffs-respondents 
merely acted as agents, and the purchase of 
337 bags of maize on 11th August 1942, was really 
made by the present appellants, who thereupon 
acquired good title to the goods, though the price 
was paid by the plaintiffs-respondents on behalf 
of the appellants. He further found that the 
railway receipt wsb Bent through the Jaunpur 
branch of the Bihar Bank with a demand draft 
for Bs. 1200 for the purpose of enforcirg the lien 
which the plaintiffs-respondents held as agents. 
On theBe findings, the learned District Judge 


held that the property in the goods had passed 
to the present appellants; therefore, they had to 
bear the loss, due to unforeseen causes, which 
took place in transit. - With regard to the claim 
arising out of other transactions, the learned 
District Judge found against the present appel¬ 
lants. In the result, he dismissed the appeal of 
the present appellants, and allowed that of the 
plaintiffs-respondents. 

[5] In the two appeals before us, learned 
counsel for the appellants has advanced hiff 
arguments mainly on the question as to the 
party in whom the property in the goods of 
337 bags of maize lay. We have not been ad¬ 
dressed with regard to the claim arising out of 
other transactions. 

[6l The point urged before us on behalf of the 
appellants may be put in the following way. It 
is contended that as between the appellants and 
the plaintiffs-respondents the property in the 
goods could not have passed, in law, to the ap¬ 
pellants, in view of the findings that the railway 
receipt was not endorsed in favour of the appel¬ 
lants, and the railway receipt along with a 
demand draft for bs. 1200 was sent to the Jaun¬ 
pur branch of the Bihar Bank for realisation of 
tbe price from the appellants. Learned counsel 
for tbe appellants contends that it is clear from, 
the aforesaid findings, which were accepted by. 
the Court of appeal below, that the intention off 
the parties was that the property in the gooda 
would net pass till the demand draft was honour¬ 
ed by tbe appellants. Our attention has been 
drawn to Ss. 23 (2) and 25 (2), Bale of Gocds 
Act, and to tbe decisions in Mehta & Co. v. 
Joseph Eenrcyxy 48 Bom. 531: (A. I. B. (ll) 1924 
BGm. 422) and Bameshwardas v. Paper Sales , 
Ltd., a.i.b. (31) 1944 Bom.ai: (ail i.o. 93). I do 
not think that there is any doubt that in an 
ordinary contract for sale, the seller may retain 
the property in the goods till the price is paid. 
Ordinarily and normally, a party buying goods 
is entitled to call upon the vendor to give him 
physical delivery of the goods, but by agreement 
a purchaser may say that he will be satisfied 
with a constructive delivery. If the goods are 
made over to a bailee, tbe bailee would ordi* 
narily be an agent of the seller unless the buyer 
agrees to make tbe bailee his agent, and asks 
the bailee to hold the goods for him. In the case 
before us, the railway receipt was not endorsed 
in favour of the appellants. On tbe contrary, it 
W8s sent to tbe Jaunpur branch of the Bihar 
Bank with a demand draft for Bs. 1200, and 
unless the demand draft was honoured, the ap¬ 
pellants could not get the goods. Normally, I 
think, these circumstances would give rise to tbe 
inference in law that the seller retained the pro¬ 
perty in the goods till the money was paid. Tha 
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present case cannot, however, be decided on 
such a simple issue. The final Court of fact, on 
a consideration of the entire evidence in the 
case, came to the clear finding that the plaintiffs- 
respondents were merely acting as agents for 
the appellants, and the purchase made on 11th 
August 1942, of 937 bags of maize, which had 
already been loaded in wagons at Karabgola 
railway station, was a purchase really made by 
the appellants, though the money for the price 
was advanced by the plaintiffs-respondents. 
Learned counsel for the appellants has subjected 
this finding to a good deal of criticism, and has 
drawn our attention to that part of the judgment 
of the learned District Judge where he said that 

“the difference between the parties as regards whether 
the purchase of this quantity of maize waa from plain¬ 
tiffs, as stated by defendants first party, or from defen¬ 
dants second party through plaintiffs, as stated by 
plaintiffs, is not of much importance.” 

It is contended that after having expressed him¬ 
self that the matter was not of much import¬ 
ance, the learned District Judge could not have 
come to a finding that the plaintiffs-respondents 
were acting as agents of the appellants. The 
finding of the learned Diatriot Judge has to be 
taken from his judgment as a whole and not 
from a stray observation occurring in the judg¬ 
ment. I have very oarefully considered the 
judgment of the learned District Judge, and it 
seems clear to me that he found in unambiguous 
terms that the plaintiffs-respondents acted as 
agents for the appellants in the matter of the 
purchase of 337 bags of maize, though the plain¬ 
tiffs-respondents advanced the money for the 
price therefor. There is evidence in support of 
that finding which evidence the final Court of 
fact has. rightly or wrongly, accepted. No doubt, 
the learned Subordinate Judge came to a con¬ 
trary finding. He thought that the transaction 
was of a different character, namely, first a 
purchase by the plaintiffs respondents from the 
respondent second party and then a contract 
for sale by the plaintiffs-respondents to the 
appellants. The learned District Judge did not-, 
however, accept that finding. He found that 
there was really one sale or purchase —337 bags 
of maize purchased on 11th August 1942, by the 
appellants through their commission agents 
namely, the plaintiffs-respondents. The plain¬ 
tiffs respondents acted in a dual capacity : they 
acted as commission agents for the purchaser; 
and as money-lenders, they advanced the money 
for the price of the goods purchased. If this be 
the real character of the transaction as found 
by the final Court of fact, and I have no doubt 
that he has corroctly found so, then the legal 
position would be different from the simple issue 
propounded by learned counsel for the appel¬ 
lants. Under S. 221, Contract Act, the plaintiffs- 


respondents would be entitled to retain the 
goods until the amount due to them for com¬ 
mission, eto., has been paid or accounted for. 
There has been some argument before us if 
‘disbursements’ in S. 221, Contract Act, include 
loans’. That would depend on whether the loans 
have been specially assigned to the property. 
In the case before us, the plaintiffs-respondents 
were entitled to their commission as also to the 
money which they had paid for the price of the 
goods. In other words, they had an agent’s lien 
on‘the principal’s property. Learned counsel for 
the appellants has contended that if an agent 
retains possession of the goods in enforcement of 
the agent’s lien, the entire loss, if the goods are 
lost during the retention of possession by the 
agent, must fall on the agent himself and not on 
the principal. I do not think that thi3 contention 
is correct. What the agent loses is his lien which 
is extinguished. It is, I think, well settled that 
the lien of an agent being a mere right to retain 
possession of the property subject thereto is, as 
a general rule, lost by his parting with the 
possession. If possession is given to a bailee for 
safe custody or for some other purpose consistent 
with the continuance of the lien, and the circum¬ 
stances are such as to show that the agent 
intends to retain his rights, his lien will not be 
prejudiced by his parting with the possession. 
But if the goods themselves are lost, the agent 
loses his lien, and the proprietor or owner loses 
the goods. The loss of the goods must fall on 
the owner, or the person in whom the property 
in the goods is vested. Such a loss cannot fall 
on the agent If the agent had paid for the price 
as a money-lender, he cannot lose his lien as 
also the money which he had paid for his prin¬ 
cipal. There 13 a well understood distinction in 
law between a lien on property and a title to 
property. The agent holds the lien, but the 
principal owns the title. When the goods are 
lost, the agent loses the lien and the principal 
loses the goods. That, in my opinion, is the 
correct position in law. Therefore, when the 
goods in this case w T ere lost in transit, due to 
circumstances beyond the control of the parties, 
the plaintiffs respondents lost their lien as agents 
which they wanted to retain till the demand 
draft was paid, and the appellants lost their 
property in the goods. The loss of tho price of 
the goods eto , paid for by the plaintiffs.respon¬ 
dents, must fall on the appellants. The position 
of an agent vis-a-vis the prinoipal in very similar 
circumstance has been well-explained in Dhan - 
pat Singh v. Haricharan t 29 C. w. N. 121: (a. i. r. 
(12) 1925 Cal. 284). 

[7] In my view, the learned District Jjdge 
rightly held that ownership or the property in 
the goods was with the present appellants in 
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spite of the fact that the railway receipt was not 
endorsed in their favour and was sent with a 
demand draft for Rs. 1200 to the Jaunpur branch 
of the Bihar Bank. The learned District Judge 
also rightly held that the loss of the goods must 
fall on the party in whom lay the property in 
the goods. 

[8] For these reasons, the appeals fail, and 
are dismissed with costs. 

[9] Narayan J. — I agree. 

v.R.B. Appeal dismissed, 

A. I. R, (37) 1950 Patna 481 [G. N. 122.] 

Ramaswami and Sarjoo Prasad JJ. 

M, A, Rauf—Appellant v. Bodhi Singh and 
others — Respondents, 

A. F. A. D. No. 2438 of 1946, D/- 5th May 1950, 
from decision of A. D. J , Gaya, D/- 26th July 1946/ 

(a) Limitation Act (1908), Arts. 142 and 144 — 
Applicability — Suit for possession based on title 
—Onus of proof— Evidence of both parties unsatis¬ 
factory — Presumption arising from title can be 
taken into consideration. 

In a suit for ejectment, where the evidence adduced 
by both parties, although unsatisfactory, is not altoge¬ 
ther valueless, the Court is entitled to take into con¬ 
sideration the preaumption arising from title and 
probabilities of the case. [Para 10] 

A suit was brought for declaration that the land was 
bakasht and for recovery of possession by eviotion of 
defendants on the allegation that the plaintiff had pur¬ 
chased the land and was in possession thereof until 
1937, when defendants had set up a false claim to the 
land and an order under S. 145, Criminal P. 0., de¬ 
claring defendants to be in possession was parsed on 7th 
June 1939. The evidence as to possession adduced by 
both the parties was found to be unsatisfactory. The 
question was whether the suit was governed by Art. 142 
or Art. 144, Limitation Act, and on whom the onus of 
proof lay : 

Held, that the plaintiff would suooeed, even if 
Art. 142 wa3 applicable, but that upon the pleadings of 
the case the appropriate provision would be Art. 144 
and the suit would not fall until the defendants esta¬ 
blished adverse possession for the statutory period either 
of the entire or limited interest of the landlord : 25 
Cal. L. J. 69 (P.C.) and A. I. R. (9) 1922 Pat. 432, Bel, 
on ; Case law referred. [Para 11] 

Annotation: (’42-Com) Limitation Act, Art. 142 
and 144, N. 87. 

(b) Precedent — Obiter dictum — Test to decide 
whether dictum is obiter. 

The test for determining whether a proposition is 
obiter is whether the decision would have been the 
same if a word has been inserted in the proposition re¬ 
versing its meaning. [Paras 9 and 11] 

Annotation : (’50 Com.) Civil P. C., Pre, N. 15. 

P. R. Das and R, S. Chatter ji — for Appellant. 

Mahabir Pd., R. P. Katriar, Baidyanath Pd. II 
and R. Prasad —for Respondents. 

Ramaswami J. — This appeal involves the 
important question whether the Subordinate 
Judge was right to hold that the suit was barred 
under Art. 142, Limitation Aot. 

[2] The dispute relates to 14.68 acres of ba. 
kasht land in village Chak Dharampur. The 


Monza belonged to Ramadhin Singh and Shya- 
madhin Singh who on 1st August 1917 executed 
a sale deed in favour of Safdar Ali who in his 
turn made a registered wakf deed appointing 
the plaintiff as mutawalli. The plaintiff brought 
the suit alleging that in the year 1912 Ramadhin 
Singh and Shayamadhin Singh had in execution 
of rent decrees purchased the land and obtained 
dakhaldehani thereof; that in the survey proceed¬ 
ing the land was recorded as bakhashf; that 
Safdar Ali continued to be in khas possession 
after his purchase; that in the year 1937 the de¬ 
fendants set up a false claim to the land on ac- 
count of the Kisan movement. A proceeding 
under S. 145 was instituted in the Court of the 
Subdivisional Magistrate who by his order dated 
7th June 1939 held that the defendants were in 
possession of the land. Tae plaintiff, therefore, 
brought the suit for a declaration that the land 
was bakasht and for recovery of possession by 
evicting the defendants. 

[3] The main ground of defence was that the 
rent decree obtained by Ramadhin Singh and 
Shayamadhin Singh were'fraudulent and collu¬ 
sive, that the plaintiff never obtained khas pos¬ 
session of the land, that the defendants continued 
to be in possession and on acoount of a subse¬ 
quent compromise the landlord settled the land 
with the defendants at nakdi rent after taking 
salami. After Safdar Ali purchassd the mouza 
the defendants obtained renewal of settlement 
on payment of further salami. 

[4] Upon these contentions the lower appel¬ 
late Court found that the case of settlement with 
the defendants was nob true and defendants 
could not claim to be tenants by virtue of the 
alleged settlement. But on the question of pos- 
session, the lower appellate Court held that both 
the parties had adduced unsatisfactory .evidence 
and since the onus of proof under Art. 142 
was upon the plaintiff the suit was barred by 
limitation. 

[5] On behalf of the appellant, Mr. P. R. Das 
contended that the lower appellate Court has 
misplaced the onus of proof and it was erroneous 
to hold that the suit was barred. Learned coun¬ 
sel maintained that the suit was in substance 
for a declaration of title and confirmation of 
possession, the cause of action starting from 
7th June 1939 the date of the order of the 
Special Magistrate under S. 145, Criminal P. C., 
declaring that the defendants were in possession 
of the land in dispute. Learned counsel made 
reference to paras 31 and 33 of the plaint and 
contended that the suit wa3 governed by Art. 

144, Limitation Aot, and that the burden wa3 
upon the defendants to establish the nature 
and extent of the right asserted. In support of 
his argument learned counsel referred to Midna 


Patna 485 


1QB0 Rauf v. Bodhi Singh (Ramaswami J.) 


port Zamindary Go, Ltd . v. Panday Sardar % 

2 sat. L. J. £06: (A. I. R. (4) 1917 Pat. 47l), in 
which the proprietor of land sued a tenure- 
holder for reoovey of possession of land on which 
the latter had enoroaohed. The plaintiff claimed 
that the area in dispute should be declared to 
be the mal land of the mouzaand that he should 
be awarded kha3 possession of the same. In the 
alternative there wa3 a plea that if defendants 
were found not liable to be ejected it should be 
declared that the plaintiff was entitled to fair 
and equitable rent for the land occupied. Defen¬ 
dant 1 contested the suit claiming that the dis¬ 
puted area was ghatwali land and denied that 
the plaintiffs or their predecessors had any 
right to or possession of the land in suit. 
The trial Court gave a decree in favour of 
the plaintiff but the lower appellate Court 
set aside the decree of the trial Court on the 
ground that the plaintiff had failed to prove 
possession of the land within 12 years of the 
institution of the suit. On appeal, the High Court 
held that the suit was not barred and that plain¬ 
tiffs were entitled to a decree. If Art. 142 
applied the plaintiff must succeed because the 
plaintiff having proved his proprietary title wa9 
entitled to claim the presumption that he had 
possession and that his possession continued till 
within 12 years of the suit. It was for the defen¬ 
dants to rebut the presumption and this they 
have failed to do. Bat the learned Judges held 
that Art. 144 really applied to the case and 
that since the defendant had failed to prove 
adverse possession the plaintiff wa3 entitled to 
a decree for khas possession of the land. 

[6] The same principle has been expounded 
in Sir Rameshwar Singh v. Rit Lai Singh, 6 
P. L. T. 514*. (A. I. R. (12) 1925 Pat. 739) and 
Kamtshwar Singh v. Faturi Missra, A. I. R. 
(21) 1934 Pat. 339: (149 I. G. 453). Iq th9 latter 
case Wort J. referred to the circumstances that 
it was admitted position that the plaintiff had 
title and it was also the case of the defendants 
that had they a title, it was not of the pro. 
pcietary interest but a limited tenancy interest 
only as against the admitted proprietor the 
zamindar. The learned Judge therefore held 
that the defendant must either show title to 
tenancy right by contract or by the faot 
that he baa been in possession for the neces¬ 
sary period and the onus wa3 equally upon 
him to show the date upon which he came in 
possession and his title began. Such a case was 
governed by Art. 144, not Art* 142, and it 
was impossible for the Judge in trying such a 
suit to raise any presumption against the plaintiff 
by reason of the absence of any evidence on the 
part of the plaintiff. 

[7] For the respondent learned couneel placed 


reliance upon Dino Monee Debia v. Doorga 
Pershad, 21 W. R. 70: (12 Beng. L. R. 274). But 
this case is not of much assistance for the Full 
Bench merely laid down that in a suit for 
possession of land against a tenant who wa9 
really a trespasser the defendant merely by 
alleging tenancy in his written statement did 
not preclude himself from setting up the defence 
of the law of limitation. In that case the defen¬ 
dants in their written statement pleaded a 
mourusi holding with respect to some of the 
plots in dispute; and with respect to other plots 
they set up an independent title claiming them 
to belong to another taluk than that of the plain¬ 
tiff. The present case must be distinguished for 
the defendants have not raised the alternative 
plea of limitation in their written statement. 

[8] For the respondent reference wa3 made 
to Ishan Chandra flitter v. Raja Ramranjan 
Ckakarbutty , 2C. L. J. 125, in which the land¬ 
lord sued the defendant for khas possession of 
land which lay outside the boundaries of the 
leases granted by the plaintiff. The learned 
Judges held that when a tenant took possession 
of the land outside his tenancy and professed to 
do so in his character as tenant the landlord was 
dispossessed in a limited sense, in other words 
he wa3 deprived of actual or khas posses- 
sion of the land but not of proprietary possession 
or possession by receipt of rent. In such a case 
Art. 142, Limitation Act, would apply and 
the landlord who wishes to eject the defen¬ 
dant must bring a suit within 12 years of his 
dispossession; if he does not do so, his title to 
recover actual possession would be barred, 
although his title to receive fair rent would not 
be barred, the possession of the tenant, so far as 
the latter right is concerned having never been 
adverse. The learned Judges however thought 
that where the tenant intends the encroachment 
for his own benefit and sets up a title adverse 
to the entire interest of the landlord Art. 144, 
Limitation Act might be applicable. The distinc¬ 
tion appears somewhat illogical for on principle 
there is no difference between a oase where the 
person sets up a title adverse to the entire land¬ 
lord’s interest and a oase where he prescribes for 
the limited interest of a tenant. In any event 
the authority of this case appears doubtful for in 
a subsequent case, Gopal Krishna v Lakhiram t 
16 o- w. N. 634 : (14 I. C. 212), upon almost 
similar faot3 a Division Bench held that Art. 
144 would apply. It was observed that though 
a tenant wa9 bound to treat that which was an 
eroroachment on his landlord’s land a3 held by 
him under his landlord the landlord was not 
bound to treat the land on whioh his tenant 
encroached as held under a tenancy. But the 
landlord's right to recover possession of the land 
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encorached upon may be lost by the tenant 
having adversely to the landlord asserted his 
title as tenant to the land for more than 12 
years. Under Art 144 , Limitation Act, there 
may be adverse possession not only of immov- 
ao.e property but of any interest therein, and 
a tenant may claim to have been in adverse 
possession for 12 years of a limited interest in 

encroached viz , a tenancy commensurate 

with that in ths admitted lease between the 
parties. 

[9] On behalf of the respondent learned 
counsel referred to Raja Mohan Bilcram Shzh 
v. Deonarain Mahto, A. I. R. (32) 1945 pat. 453 : 

(24 pat. 379) in which the plaintiff sued for khas 
possession of certain land on the ground that it 
wa3 his bakasht and that the defendants had no 
raiyati right. The defendants on the contrary 
alleged that they possessed the land as raiyati 
on manhunda rent. The lower appellate Court 
found that the plaintiff had not proved khag 
possession within 12 years of the suit and the 
defendants had been in possession thereof as 
raiyafcs on manhunda rent. On appeal to the 
High Court, Sinha J, observed that in a suit for 
ejeotment the onus was on the plaintiff to make 
out his title and his possession within 12 years 
of the suit. Where his title as proprietor is ad¬ 
mitted by the defendants the plaintiff mu 3 t 
prove his title in the limited sense of title to 
khas possession. But with great respect this 
dictum seems to be obiter since the lower appel¬ 
late Court had found that the defendant had 
proved that they were raiyats on manhunda 
rent and this finding wa3 accepted by the High 
Court. ^ The test for determining whether a 
proposition is obiter is whether the decision 
would have been the same if a word has been 
inserted in the proposition reversing its meaning, 

(Wambaugh—Study of Cases, p. 17). Applying 
this test the question of limitation was not 
material for the decision of Mohan Bikram 
Shah v, Deonarain Mahto , a. i. r. ( 32 ) 1945 

Pat. 453 at p. 456 : (24 Pat. 379) the report 
states : 

“Certainly, it lay on the defendants to prove their 
tenancy, and the finding reoorded by the learned Judge 
on appeal is to the effeot that the defendants had 
proved their tenancy, and that the plaintiff had failed 
to prove that the lands were in his direot possession 
since after 1921, when the alleged settlements were 
made by him in favour of the defendants. If the 
defendants had failed to prove their tenancy, their 
position on the findings of the learned Additional 
District Judge, would be that of trespassers, and in that 
case they would have indefeasible title not by virtue of 
the settlements but by adverse possession.” 

Cio] Upon the pleadings in the present case 
I am of opinion that the suit is not barred. 

After examining the record, the lower appellate 
Court has found that both parties have adduoed 
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unsatisfactory evidence as regards possession of 
the land. Bat the Court has failed to take i&to 
consideration the presumption arising from the 
title of the plaintiff. For the respondents, it was 
contended that no such presumption oan ba 
called in aid in appraisement of the evidenoe 
and reference was made to the Full Bench deci¬ 
sion in Shiva Pd. Singh v. Mira Singh, 6 Pat. 

I*, j. 478 : (A. I. R. (8) 1921 Pat. 237 P. B.). But 

m Matuk Singh v. Tian Saku, 2 Pat. l: (a.i.r. 
(9) 1922 pat. 432), Sir Dawson-Miller explained 
the limits to which the principle of the Fall 
Bench decision can be extended and observed 
that, in a suit for ejectment, where the evidenoe 
adduced by both parties, although unsatisfactory! 
is not altogether valueless, the Court is entitled 
to take into consideration the presumption aris. 
ing from title and the probabilities of the oase. 

[11] In this context reference should be made 
to the Secretary of State v. Sri Rajah Cheli- 
Jcani Ramarao , 25 0. L. j. 69 : (a i.r. (3 ) 1916 
P. 0. 21) in which the Crown claimed an island 
in the sea but the High Court of Madras dismis¬ 
sed the suit on the ground that the Crown had 
failed to prove possession i.e., a subsisting title 
within the period of limitation. The Judicial 

Committee disagreed with this view and observed 
as follows : 

“Their Lordships are of opinion that the view thua 
taken of the law is erroneous. Nothing is better settled 
than that the onus of establishing property by reason 
of possession for a certain requisite period lie3 upon the 
person asserting such possession. It is too late in the 
day to suggest the contrary of this proposition. If It 
were not correot it would ba open to the possessor for a 
year or a day to say ‘I am here; be yonr title to the 
property ever so good you cannot turn ms out until 
you have demonstrated that the possession of myself 
and my predecessor was not long enough to fulfil all 
legal conditions’.” 

Aud later the Judicial Committee goes on to 
say : 

“It would be contrary to all legal principle thus to 
permit the squatter to put the owner to ths funda¬ 
mental right to a negative proof upon the point of 
possession.” 

In the present case, the plaintiff would succeed,' 
even if Art. 142 is applicable. Bat the autho¬ 
rities establish that upon the pleadings of the 
case the appropriate provision would be Art. 144 
and the suit will not fail until the defendants 
establish adverse possession for the statutory 
period either of the entire or limited interest. 

[ 12 ] Upon these grounds I should set aside 
the decrees of the lower Courts and order that 
the plaintiff should be granted a decree. I 
should accordingly allow the appeal with oosts. 

[13] Sarjoo Prasad J. —I agree. 

D.R.r. Appeal allowed , 
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Ramnaih Sing'i and others — Appellants v. 
Dawns Singh and others —Respondents , 

A. F. A. D. No. 2093 of 1943, D/- 10 5-1950, from 
deoision of 1st Addl. Sub J., Chapra, D/- 14-8*1948. 

(a) Tenancy Laws—Bihar Tenancy Act (VIII [8] 
oi 1835), S. 103B—Homestead land—Suit for rent 
on—Record of rights—Entry in, as to rent-free — 
Presumption as to correctness oh when is not 

rebutted _Record of rights — Evidence Act (1872), 

S. 35. 

In a suit for assessment of rent on plot3 of home¬ 
stead laad the statutory presumption of correctness 
attaching to an entry ia the record of rights to the 
effeot that homestead laud within the ambit of zirnin- 
dari is hell free of rent Is not rebuttel by showing 
that the land lies in the landlord's zamindari. Suoh a 
statutory presumption is not rebutted by another 
presumption uoder the general law : A. I. R. (9) 1922 
P. 0. 272, Expl.; A. I. R. (10) 1923 Pat. 310 ; A. I. R. 
(16) 1929 Pat. 748 and A.I.R. (2 4) 1937 Pat. 165, Rel. 

on. [ Pdra 

Annotation \ (’46-Man.) Evidence Act, S. 35, N. 19. 

(b) Words and Phrases — “Belagan,” meaning 
of—Record of rights. 

In the distriot of Siran, “belagan" in respect of 

homestead laacU mean3 ‘‘rent-free’ 1 and not merely 

land in respect of whioh no rent has been assessed. 

t [Para 2] 

P. D. Gupta — for Appellants. 

H. P. Sinha, P. Jhi and R. P. Srivastava 

— for Respondents. 

Judgment.—This is an appaal by the plain¬ 
tiffs against concurrent decisions of the Courts 
below. The appeal arises out of a suit for assess¬ 
ment of rent on two plots of homestead land 
which the defendants hold under the plaintiffs 
otherwise than as part of an agricultural hold¬ 
ing which the defendants also hold under the 
plaintiffs. In the record of rights in the column 
describing the incidents of the tenancy of these 
homestead lands the entry is belagan . Beth 
Courts have agreed in holding that the plaintiffs 
are nob entitled to have rent assessed on these 
two plots, because they are held free of rent In 
appeal the learned advocate for the plaintiff 
appellants challenges this decision basing his 
contention on the well-known decision of the 
Privy Council in Jagdeo Narain Singh v. 
Baldeo Singh , 2 Pat. 38 : (A. I. R. (9) 1922 P. O. 
272). The learned advocate contends that the 
Privy Council have laid it down as a general 
rule that whenever a land within the ambit of 
a zamindari is assessed to revenue any one 
claiming to hold the land free of rent has the 
onus of doing so upon him, and he does not 
disoharge this onus merely by Bhowing that 
there is an entry in the record of rights describ¬ 
ing the land as held belagan. It is true that at 
one time it was conceded that this wa3 the 
meaning of the decision of the Privy Council in 
Jagdeo Narain Singh's case t 2 Pat. 38 : (a.i.R. 
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(9) 1922 P. O. 272) and that decision wa3 applied 
without question in Kameshwar Singh v. 
Sakhawat Ali t 17 P.L.T. 819 : (A. I. R. (24) 1937 
Pat. 96). There were two other Division Bench 
cases, however, in which the view held was that 
the Privy Counoil did not intend to go as far 
a 3 it was thought that they had gone. These two 
cases are Sioneivigg v. Kameshwar Narayan 
Singh , 11 P.L.T. 444 : (a.i.R. (10) 1923 pat. 340) 
and Jodha Sahu v. Ttrbena Sahu , ll P. L T. 
463 : (A.I.R. (16) 1929 pat. 748). Then again in 
Surpat Singh v. Bhupmdra Narayan Singh , 
16 pat. 105 : (A. I. R. (24) 1937 Pat. 165) it was 
pointed out that the statutory presumption of 
correctness attaching to an entry in the record 
of rights cannot bs rebutted by another pre¬ 
sumption under the general law, and that the 
decision of the Privy Council in Jagdeo Narain 
Singh's case, 2 Pat. 38 :(A.I.R. (9) 1922 P.O. 272) 
applied with reference to a claim by a person 
who had bean entered in the record of rights as 
a malikanadar that he was entitled to hold his 
land free of rent. It appears that there are three 
Division Benches of this Court which have taken 
the view that the deoision in Jagdeo Narain 
Singh's else, 2 pat. 38 : (A.I E, (9) 1922 P.O. 272) 
does not mean that the presumption of correct¬ 
ness attaching to record of rights is rebutted by 
showing that the land in respect of which rent 
i3 claimed or in respeot of which assessment i3 
claimed lies in tho plaintiffs’ zamindari. 

[2] As the present oase comes from the district 
of Saran, I have looked up the Settlement 
Report of the last settlement, 1893 to 1901, to 
ascertain in what sense the Settlement Officer 
used the word “ belagan" in respect of home¬ 
stead land. In para. 133 at p. 44 of the Report 
the Settlement Officer says : 

“Another important point, which waa raised during 
the first season's operations In 8aran, waa regarding 
the entry of homestead lands. The Hathwa Raj claimed 
that, according to the custom of the district, the home* 
stead lands of a raiyat did not form part of hla agri¬ 
cultural holding, and it brought a tost oase under 
S. 103 to have the point decided. This was tried by 
Mr. Colvin, who found that, while it was a fact that 
homestead lands do not form part of the raiyat'g agri¬ 
cultural holding, the landlord has no power to charge 
rent for the homestead lands or to eject the raiyats 
from their hoaaes so long as they remain in the 
village.” 

In the column of inoidents of the tenancy a 
note was added that the raiyats were entitled to 
hold the land rent-free, and he could not be 
ejected so long a3 he continued to cultivate the 
land in the village. The note referred to took 
the form of the word "belagan." At the end 
of the next paragraph of the Report is the 
following : 

“However, though Mr. Colvin’s orders applied ori¬ 
ginally only to the Hathwa Raj villages, they were 
accepted by the landlords and raiyats of aU other 
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estates in Sdran and wbm appHed to the district gene- 

Ia 7 ‘ r ^ yat,,a int er©8t9 appear to be sufficiently 

protected by the note in ‘Incidents’ column.” 

These observations in the Settlement Beport of 
Saran leave no doubt at all so far as the present 
ease is concerned. The officer responsible for the 
settlement used the word "belagan” in respect of 
homestead lands to mean "rent-free” and not 
merely land in respect of which no rent has 
been assessed, which is the literal meaning of 
the word. That being so, I have no doubt that 
the decision of the Courts below is correct. The 
appeal is dismissed with costs. 

Appeal dismissed. 


A. I. It 
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Das and Narayan JJ. 


Baikunth Singh—Appellant v. Jhulan Singh 
and others — Respondents. 

A. F. A. D. No. 928 of 1947, D/- 21st April 1950, 
from decision of Sub-J., Gaya, D/- 22ad March 1947. 

Transfer of Property Act (1882), S. 6 (a) — Deed 

ot ekrarnama executed by reversioners _Deed if 

family arrangement or hit by S. 6 (a) _ Estoppel- 
Hindu law — Reversioners — Evidence Act (1872), 
o. 115 — Family arrangement. 

^ !? mily arrangement Is founded on the assumption 
that there was an antecedent title of some kind in the 
parties and the agreement acknowledges and defines 
what that title was. and oannot be deemed to be a 
transfer of property bacause by such an arrangement 
no right, either vested or contingent, is conveyed by one 
party to another. [Para 5] 

Three reversioners A, B and C instituted a suit 
against a widow for a declaration that the two girls set 
up by the widow as her daughters were not really her 
daughters. While the suit was ponding A died and D, 
his son, was substituted in his p’ace. A deed of ekrar- 
nama was executed by D, B and C one of the terms 
of which was that in the event of the suit succeeding 
D would be entitled to the same share in tlja property 
left by the widow’s husband to which his father would 
have been entitled. The suit ended in a decree in 
favour of the plaintiffs. B and C were members of one 
family and A and D were the members of another 
family and the former family had no concern what¬ 
ever with the latter family: 

Held, that the arrangement embodied in the ekrar- 
nama could not be regarded as a family arrangement, 
but was a transfer of property which could have come 
in the hands of the reversioners only after the death of 
the widow who was alive on the date of the agreement. 
The agreement, therefore, merely dealt with a mere 
spes successionis and as such was unenforceable. 

tt .j . [Paras 5 & 6] 

Held further that, as the agreement came within 

the mischief of S. 8 (a), the principle of estoppel could 
not be invoked by D in a suit by him instituted against 
B and C for a declaration of his title to the share 
transferred to him under the ekrartiama. [Para 6] 
Annotation : (’50-Com.) T. P. Act, S 6 N 4 Pts 7 

to 13; 

(’46-Man.) Evidence Act, S 115 N 18 
and 13. 

B. C. De and Shambhu Barmeshwar Prasad 

tit. r, « —for Appellant. 

Bakshman Saran Sinha and Lalnarayan Sinha 

— for Respondents. 


Narayan J. - This is a plaintiff’s second 
appeal arising out of a suit in which the plain, 
tiffs sought to recover possession of half share* 
in certain lands described in Schs. I and II of 
the plaint on declaration of his title thereto. 
The property in suit belonged to one Molan 
bingh who died leaving a widow Mt. Manmati 
Ivuer. Manmati Kuer came into possession of 
the property as a limited owner, but as she 
alleged that she had two daughters, Rudar 
Singh the father of the plaintiff-appellant, and 
Jhulan Singh and Janardan Singh, defendants 1 
and 2 respectively of this suit, had to institute 
a suit for a declaration that Mt. Urehan Kuer 
and Alodhan Kuer who had been set up by 
Mt. Manmati Kuer as her daughters were really 
not her daughters. This suit was Title suit 
No. go of 1929 and while it was pending Rudar 
Singh died and the present appellant was substi¬ 
tuted in his place. A deed of ekrarnama was 
executed on 20th December 1930 by the plaintiff 
Baikuufch Singh and defendants 1 and 2 and 
one of the terms of this ekrarnama was that in 
the event of the suit succeeding the plaintiff 
would be entitled to the same share in the pro¬ 
perty in dispute to which his father Rudar Singh 
would have been entitled. This suit ended in a 
decree in favour of the plaintiffs, and after the 
termination of that suit defendants 1 and 2 
obtained from Mt. Manmatia deed of surren¬ 
der with regard to the property which was the 
subject-matter of the suit and after the surren¬ 
der they settled some lands out of the said pro¬ 
perty with Damodar Singh, defendant 4 by a 
deed of settlement. The execution of the deed 
of surrender and the settlement with defen¬ 
dant 4 have been mentioned in the plaint as 
the cause of action for the present suit which 
was ccmmenoed on 27fch June 1942. The plain¬ 
tiff has prayed for a declaration that the deed 
of surrender in favour of defendants 1 and 2 
and the patta executed by them in favour of 
defendant 4 are fraudulent and inoperative 
documents and that by virtue of the ekrarnama 
which had been executed on 20th December 1930 
the plaintiff is entitled to half share in the pro¬ 
perty whioh was the subject matter of Title suit 
No. 60 of 1929 and which is also the subject- 
matter of this present suit. Mt.'Manmati died 
during the pendency of this suit, and after her 
death the plaintiff amended the plaint and 
added a prayer for recovery of khas possession, 
of one-half share in the disputed land. 

[2] The principal defendants, namely, defen¬ 
dants l and 2, contested the plaintiff's claim 
and their main defence was that by virtue of 
the agreement embodied in the ekrarnama dated 
20fch December 1930 no title to the property in 
suit had passed to the plaintiff, inasmuch as r . 
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the agreement is hit by s. 6 (a), T. P. Act, 
which forbids the transfer of expectancies or a 
mere spes successionis. 

[8] The contention of the defendants has 
found favour with the Courts below and the 
suit has accordingly been dismissed. 

[4] The only point for determination in this 
appeal, therefore, is whether the agreement em¬ 
bodied in the deed of ekrarnama dated 20th 
December 1930 is illegal and void. Of course, 
one of the contentions raised by the defendants 
was that the deed of ekrarnama was fraudulent, 
collusive and inoperative, but this contention 
has not been accepted by the Court below. The 
only ground on which the learned Court below 
has dismissed the plaintiff’s suit is that in view 
of the provisions of S. 6 (a), T. P. Act, the 
agreement that the plaintiff would be entitled to 
the share which would have gone to his father 
Rudar Singh is illegal and unenforceable. As 
has already been pointed out, the previous suit, 
namely, Title Suit no. GO of 1929, had been 
instituted by Rudar Singh, the father of this 
appellant, and by defendants 1 and 2 aud the 
cause of action for that suit was that Mfc. Maumati 
had set up two ladies as her daughters. Rudar 
Singh and defendants 1 and 2 were certainly the 
presumptive reversioners to the estate of Molan 
Singh, but Rudar Singh having died during the 
pendency of the suit, his son could not claim to 
be a presumptive reversioner, though he was sub¬ 
stituted in place of his father and though he 
might have contributed towards the expenses of 
the litigation. It, however, appears from the 
ekrarnama that defendants 1 and 2 agreed to 
relinquish that share in the property in favour 
of this plaintiff which Rudar Singh would have 
been entitled to as a reversioner. The following 
clauses in the deed of ekrarnama ate important 
and contain the stipulation on the basis of 
which the plaintiff is claiming one-half share in 
the property in suit: 

“6. Whatever amount of decree and profits will be 
awarded by the judgment of tbe Court or the compro¬ 
mise in the said suit, will he taken by us according to 
the extent of our respective share and right. 

7. After the death of the said Babu Rudar Singh if 
we, the Executants Nos. 2 and 3, would be deemed to 
have got any interest according to law, shashtras and 
faot in place of the said Babu Rudar Singh according 
to the extent of his right, and share in the property 
left by the said Babu Molan Singh, we, the exeoutants 
gave up and relinquished that share of Babu Rudar 
SiDgh deceased, and the absolute title of executant 3 
is declared and confirmed in place of Babu Rudar Singh 
deceased.” 

[5] The contention on behalf of the defen. 
dants-respondents is that the stipulation cen- 
tained in para. 7 amounts to an agreement to 
transfer a mere right to sucoeed to the estate 
or a mere spes successionis and so comes with¬ 


in the misobief of S. 6 (a), T. P. Act. But Mr. 
B. 0. De on behalf of the plaintiff-appellant has 
strenuously urged the contention that this was 
merely a family arrangement and that because 
it was a family arrangement, it is not hit by 
the provision contained in S. 6 (a), T. P. Act. 
In my opinion, the contention put forward by, 
Mr. De is without any substance. A family 
arrangement cannot certainly be deemed to 
b9 a transfer of property because by such an 
arrangement no right, either vested or contin¬ 
gent. is conveyed by one parky to another. As 
was pointed out by the Allahabad High Court 1 
in Raghubir Datt v. Narain Datt, A.i.R. (17)' 
1930 ALL. 498: (126 I C 24), a decision which 
has been cited by Mr. De, a family arrange-! 
ment is founded “on the assumption that there 
was an antecedent title of some kind in the 
parties and the agreement acknowledges and 
defines what that title was.*’ This language has 
been borrowed from the decision of the Judi¬ 
cial Committee in Rani Mewi Kunwar v. Rani 
Hulas Kumoar , 1 I. a. 157: (13 Beng L. R. 312). 
It was further pointed out in the Allahabad case 
that the entire scheme of family arrangement 
rests not upon the transfer of a right but upon 
the recognition of a claim. In the faid Allaha¬ 
bad case the compromise which was the subject- 
matter of consideration did not intend to make 
any transfer and did not at all “imply any de¬ 
finite change of legal relation to any property 
in prezsenti or in future.” What their Lord- 
ships held in this case was that where a rever¬ 
sioner for good consideration agrees not to lay 
claim to a property when the succession opens 
out, he must in equity be held bound by that 
agreement. Their Lordships relied on a deci¬ 
sion of the Judicial Committee in Kanhai Lai 
V. Brij Lol, 40 ALL. 487: (A.I.R. (5) 1918 P. C. 
70) in which case as observed by their Lord- 
ships of the Judicial Committee there was no 
question of a conveyance of, or of an agreement 
to convey, any future right or expectancy, or 
of an agreement to relinquish any future right 
or expectancy. About the claim of Lala Kanhai 
Lai who had claimed as a reversioner and who 
was confronted by a compromise which he had 
entered into, their Lordship3 had to observe as 
follows : 

“Lala Kanhai Lai’s case was that, according to an 
Agarwal custom (the family was of the Agarwal caste) 
which governed the family, a man could lawfully adopt 
his sister's son, and he alleged that Badri Prasad had 
given Mt. Parbati authority to make the adoption, and 
that he, Lala Kanhai Lai had been validly adopted to 
Badri Prasad. That Lak Kanhai Lai might have found 
it difficult or impossible to prove that ho had been 
validly adopted is immaterial. He made the claim ; it 
was a serious one, and it was supported by Mt. Parbati 
and it must have influenced Mt. Rim Dei, who was 
induced, doubtless mainly by that claim, to consen to 
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a division of the family property, in which she obtained 
for heraelf merely a one-fourth share. The claims 
which were set up by Mt. Parbati and Mt. Kausilla, 
that the three sons of Balak Ram had separated, must 
also have influenced Mt. Ram Dei to agree to the com¬ 
promise of 1892. Lala Ranahi Lai was a party to that 
compromise. He was one of those whose claims to the 
family property, or to shares in it, induced Mt Rim 
Dei, against her own interests and those of her 
daughter, Mt. Kirpa, and greatly to her own detriment, 
tD alter her position by agreeing to the compromise, 
and under that compromise he obtained a substantial 
benefit , which he 7ias hitherto enjoyed. In their Lord- 
ships’ opinion he is bound by it, and oannot now claim 
a3 a reversioner.” 

These facts make that case entirely distinguisha¬ 
ble from this present case, and their Lordships 
distinctly pointed out that in that case there 
was no question of an agreement to relinquish 
any future right or expectancy. These two au¬ 
thorities can, therefore, be of little use to the 
appellant in this case. The other two decisions 
relied on by the learned counsel are the deci¬ 
sions of this Court in Jag dim Sahay v. Rujo- 
narain Mahton , 5P.L t. 375: (a.i.r. (n) 1924 
Pat. 736) and in Rai Kumar Singh y. Abhai 
Kumar Singh, a.i.r. (35) 1948 Pat. 362. In the 
former case Jwala Prasad J. with whom Foster J. 
agreed did not construe the agreement in ques¬ 
tion as a transfer of any reversionary right or 
relinquishment of their chance of succession. 
As was pointed out by Jwala Prasad J. the 
plaintiffs who were the reversioners did not 
trans'er any interest but simply agreed not to 
raise any objection to the transaction and for 
so doing they obtained good consideration in the 
shape of properties having been given to them 
which under no circumstance they would have 
got at that time. It is, therefore, that their Lord- 
ships thought that the arrangement was a family 
arrangement which had been confirmed and 
consented to by the reversioners. The arrange¬ 
ment was of the nature of a takshimnami 
(partition) on account of a dispute having arisen 
between the nephews, the daughter and the 
daughter’s sons of one Girwar Narain. There 
was an amicable division of the properties be¬ 
tween them and a shire was taken by each of 
the aforesaid three parties. Each C 03 hirer toek 
possession of the properties allotted to him or 
her and dealt with it on that footing, but on the 
death of the daughter the two grandsons born 
of a predeceased daughter brought suits for 
possession in respect of the properties which had 
been allotted to the surviviog daughter and to 
the two nephews. On these facts their Lord- 
ship3 found that the partition was in the nature 
of a bona fide settlement of the family dispute 
and was binding on all the parties including 
the two gcanIsons by the predeceased daughter. 
In the second cas9 a certain compromise was 
the subject of consideration and it was found 


that that compromise was not hit by any rule 
of Hindu law or by the provisions of S. 6 (a), 
T. P. Act. The compromise was arrived at in 
a partition suit, and by virtue of the compromise 
the shares of all the parties had been defined 
and they had taken immediate possession of the 
properties. There was an agreement that they 
would not claim any share which would other¬ 
wise have accrued to them on the death of 
either of the parties. As pointed out by Manohax 
Lall J. the agreement in question had been 
entered into in bona fide settlement of several 
disputes that had cropped up between the mem¬ 
bers of the family. In my opinion, none of these 
two Patna oases can be cited as authority in 
this case in sapport of the proposition that the 
agreement in question should be regarded as a 
family arrangement. Mr. De seems to have 
overlooked para, a of the ekrarnama wherein it 
is distinctly stated that the exeoutants 1 and 3 
who are defendants 1 and a respectively in this 
present suit were members of one family and 
Rudar Singh the father of executant 8 who is 
the plaintiff in the present suit, and executant 3 
were the members of another family and that 
the family of these defendants had no conoern 
whatsoever with the family of this plaintiff. In 
face of this dear statement in the deed of 
eknarnama on the basis of which the plaintiff 
seeks to recover half share in the property in 
suit it would oe idle to contend that the arrange¬ 
ment embodied in the ekrarnami should be 
regarded as a family arrangement. 

[6] Mr. Da also put forward the plea of 
estoppel and contended that because defendants 
1 and 2 had agreed to relinquish oae-half share 
in the property in favour of the plaintiff and 
because on that understanding the plaintiff hai| 
met half the expenses of the litigation they were 
now estopped from contending that the plaintiff| 
was not entitled to recover half share. But thej 
principle of estoppel cannot be invoked by thej 
plaintiff ia this case if under the law the agree-j 
ment in question is one which comes within the 
mischief of S. 6 (a). T. P. Act. On the authority 
of certain Privy Council decisions, I have no 
doubt that the agreement in question offends 
against the provisioa contained in S 6 (a), T. P. 
Act. Their Lordships of the Judicial Committee 
have held in Amrit Narayan v. Gay'i Singh t 
45 I. A. 35: (A. I. R. (4) 1917 P. C. 95) that a 
Hindu reversioner his no right or interest in 
prasenti in the property which the female owner 
holds for her life and th at until it vests in him 
on her death, should he survive her, he has 
nothing to assiga or to relinquish, or even to 
transmit to hi 3 heirs. His right, as pointed out 
by their Lordships, beoomes concrete only on 
her demise; and until then it remains spss smo- 
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cessionis. In Harnath Kuar y. Indar Bahadur 
Singh , 50 I. A, 69 : (A. I. R. (9) 1922 P. 0. 409), a 
Hindu had obtained a declaration that he was 
entitled to suooeed to certain estates on the 
death of the last surviving widow of one Naipal 
Singh to whom the estates had belonged. The 
plaintiff’s case was that the said Hindu had 
transferred half the estate to the plaintiff’s hus¬ 
band and the question was whether on the date 
of the sale the said Hindu possessed an interest 
in the property which was capable of being trans¬ 
ferred. Their Lordships held that there was no 
effectual transfer of the property because on the 
date of the transfer the vendor had only an 
expectancy. In Ananda Mohan v. Goar Mohan , 
50 I. A. 239 : (A, I. R. (to) 1923 P. C. 1S9) there 
wa 3 a contraot by a Hindu to sell immovable 
property of which he was the nearest reversionary 
heir entitled to succeed to it upon the death of 
the widow in possession. He had entered into 
an agreement to transfer the property after pos. 
session had acorued to him, and this agreement 
was held to be void according to the provisions 
of 8. 6 (a), T. P. Aot. The agreement with which 
we are concerned in this appeal does not stand 
on any better footing, and it must be regarded 
as an agreement for transfer of property which 
could have come in the hands of the reversioners 
only after the death of the widow Mfc. Manmati 
Kuer who was alive on the date of this agree¬ 
ment. Nobody could anticipate at that time as 
to what would be the position of this plaintiff 
and these defendants 1 and 2 at the time when 
the lady would die and whether any of them 
would be alive at the time of the lady’s death. 
The subject-matter of this agreement was cer¬ 
tainly a mere expectancy and s. 6 (a), T. P. 
Act, which forbids the transfer of expectancies 
would be rendered nugatory if a contract of this 
nature is enforced. The question of estoppel does 
not to my mind arise at all, because it was quite 
within the knowledge of this plaintiff at the 
time when he entered into this agreement that 
he was not the presumptive reversioner. At that 
time only defendants 1 and 2 were in the posi¬ 
tion of presumptive reversioners and the fact 
that the plaintiff had been substituted in place 
of Rudar Singh who had died during the pen¬ 
dency of the litigation did not clothe him with 
the right which was possessed by Rudar Singh. 
The plaintiff must be deemed to be aware of 
the provisions contained in S. 6 (a), T. P. Act, 
and he could not enter into any such agreement 
which if enforced would offend against that pro- 
vision of law. It cannot be sail that the defen¬ 
dants by their declarations, acts or omission 
intentionally caused or permitted the plaintiff 
fco believe a thing to be true and to act upon 
auch belief. The legal position was perfectly 


clear and understandable, and apart from the 
principle that ignorance of law is no excuse, 
the agreement which has been entered into shows 
that the plaintiff very well realised that he was 
not even in the position of a presumptive rever¬ 
sioner at the time when the ekrarnama was 
executed. It is an agreement dealing with a ( 
mere spa successionis and therefore unenforce¬ 
able. The decision of a Division Bench of this 
Court in Joti Lai v. B ni Madho t A. I. R. (24) 
1937 pat. 280: (168 I. O. 512) is a decision on this 
point, and it is decisive of this case and deoisive 
of it against the appellant. 

[7] In the result, this appeal fails and is dis¬ 
missed with costs. 

[s] Das J. — I entirely agree. 

vr.b. Appeal dismissed. 

A. I. R. (37) 1950 Patna 491 [C. N. 125.] 

Ramaswami and Narayan JJ. 

Nagendra Pratap Singh Deo — Appellants. 
Joharmal Padia and others — Respondents . 

A. F. 0. 0. No. 89 of 1948, D/- 10-5 1950, from order 
of Special Sub-J., Chaibassa, D/- 5 1-1948. 

Civil P. C. (1908), S. 48 and 0.34, R. 6 — Per¬ 
sonal decree for balance under O. 34, R. 6 after 

sale of mortgaged property—Execution—Computa- 

.tion of period under S. 48. 

Where after the mortgaged property hag been sold 
under O. 34, R. 5, there is a decree passed according 
to the terms of 0. 34, R. 6, directing that for the 
realisation of the balance the decree-holder can proceed 
against the person and other properties of the defen¬ 
dants, the decree-holder will have 12 years under 
S. 48 for execution of the personal decree from the 
date on which the personal decree under O. 34, R. 6 
wa 3 passed. The decree-holder is not bound to execute 
this decree within 12 years of the date of the final 
decree in the mortgage suit. [Para 3] 

Annotation : (’50-Gom.) Civil P. C., S. 48, N. 10 
Pt. (6). 

J. C. Sanyal — tor Appellant. 

0. C. Mukherjee t A. N. Hitler and S. S. Ralcshit 

— for Respondents. 

Narayan J. — This appeal arises out of an 
execution proceeding. The judgment.debtor is 
the appellant, and his contention is that the 
execution i3 time barred. The facts are these : 
A preliminary mortgage deoree had been passed 
against this appellant and others, and this 
decree was made absolute on 18th June 1932. 
The decree was for a sum of Rs. 16,000 and odd 
and in execution of this decree the mortgaged 
property was put up to sale and sold for 
rs 12,000. After the sale of the mortgaged pro¬ 
perty a balance of rs. 4571-5-3 was left, and for 
this amount the decree holder obtained a per¬ 
sonal decree against the judgment-debtors on 
19th December 1934, according to the provisions 
of O. 34, R. 6, Civil P. C. This personal decree 
was also executed, and in three execution cases 
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which were filed before this present execution 
case some amounts were realised. For the 
balance that was left the application for execu¬ 
tion giving rise to this appeal was filed. This 
application for execution was filed on 18th 
December 1946, and it was within three years from 
the date on which the last execution case had 
been dismissed but beyond 12 years from the 
date of the final decree that is, 18th June 1932. 
The judgment-debtors objected to this execution 
on the ground that it was barred under S. 4S, 
Civil P. C. Bub their objection was overruled 
by the learned Subordinate Judge, and hence 
they have come up in appeal to this Court. 

[2] The execuiion case giving rise to thi 3 
appeal having been filed more than 12 years 
after the date of the final decree which was 
passed in the mortgage suit cannot be deemed 
to be in time if the period of 12 years has to be 
reckoned from the date on which the decree was 
made absolute. But this execution case would 
be deemed to be in time if 12 years have to be 
reckoned from the time when the personal decree 
under tbe provisions of 0. 34, R. 6, was passed 
for the recovery of that portion of the decree 
money which could not be realised by the sale 
of the mortgaged property. Tbe sole question 
for determination in this appeal, therefore, is 
whether 12 years should be reckoned from the 
date of the personal decree, that is from 19th 
December 1934, or from the date of the final 
decree of the mortgage suit, that is, 18th June 
1932. Mr. Sanyal, appearing for the appellant, 
had submitted that a composite decree had been 
passed in this suit, and that, therefore, this 
appeal should not be decided without calling for 
preliminary and the fiaal mortgage decrees of 
the mortgage suit. As this prayer had been 
made at a very late stage we directed that the 
appeal should be put up for further hearing 
after ten days if a sum of three gold mohurs 
was paid as costs to the learned Advocate for 
the respondents who had pressed for C03ts in 
case we passed an order calling for the decrees 
of the mortgage suit. The costs, however, were 
not paid by Mr. Sanyal and we were asked to 
dispose of the appeal on the materials which 
have been placed before us. We cannot, there¬ 
fore, proceed on the assumption that in this 
case there was a combined decree against the 
property and the person of the mortgagor. And 
if there was no composite decree, then it must 
be taken that the final decree that was passed 
on 18th June 1932, was only for the sale of the 
mortgaged property. Anl if the decree that had 
been passed on ISth June 1932, was a decree 
only for the sale of the mortgaged property, 
then under R. 6 of O 34, Civil P. C., the decree- 
holders could apply to the Court for passing a 


personal decree for the unrealised balance of 

the decree money, that is, for the amount of 

Rs. 4571-5-3 whioh was the balance left after the 

sale of the mortgaged property. Section 90 of 

Act iv [4] of 1882 has now been substituted by 

R. 6 of o. 34, Civil P. C., and this rule runs as 
follows: 

“Where the net proceeds of any sale held under the 
last preceding rule are found insufficient to pay the 
amount due to the plaintiff, the Court, on application 
by him may, if the balance is legally recoverable from 
the defendant otherwise than out of the property sold, 
pass a decree for such balance.” 

[3] The rule thus lays down that when there 
is a balance left after the sale of the mortgaged 
property and that balance is legally recoverable 
by the mortgagee from the mortgagor the mort¬ 
gagee may apply for and obtain a decree against 
the mortgagor personally. Such a deoree can 
undoubtedly be executed by the mortgagee 
against the person of the mortgagor or by 
attachment or sale of his other properties. The 
object of such a rule is undoubtedly to obviate 
the necessity of a fresh suit to recover the 
balance. And because the language is “pass a 
decree for suoh balance,” there is no reason 
why the decree-holder should not b3 allowed a 
period of 12 years from the date of the decree 
for the purpose of execution. A Full Bench of 
the Madras High Court held in Aiyzsamier v. 
Venkatachela Mudali, 40 Mad. 989 : (A. I. R. 

(5) 1918 Mad. 1187 (F. B.)) that where a mort¬ 
gage decree provides for recovery of any balance 
from the other properties of the mortgagor in 
case the sale prooeeds of the mortgaged pro¬ 
perties are found insufficient to satisfy the entire 
decree amount, the decree-holder has under 
S. 48, Civil P. C., 12 years for the recovery of 
such balance reckoned from the time when it is 
ascertained to be due. The decree in that case 
was a composite decree in asmuch as besides 
directing the sale of the mortgaged property it 
further directed that if there was any balance 
left after the sale of the mortgaged property, it 
could be realised from some of the defendants 
personally and from the attachment and sale- 
of the family properties other than the mort¬ 
gaged properties. This decree was interpreted 
as a personal decree contingent on the mortgaged 
properties not fetching the whole of the decretal 
amount and their Lordships of the Madras 
High Court held that the decree-holders would 
have 12 years from the date of the personal 
decree on the footing that the decree could not 
be interpreted to be a decree executable at once 
against the person or the other properties of the 
defendants. The authority of this case is, how¬ 
ever, now shaken beciuse of the decision by the 
Judicial Committee in Khulna Loan Goi Ltd » 
v. Jnanendra Nath , 22 C. W. N. 145 : (A* !• 
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<4) 1917 P. C. 85) in which case their Lordships 
held that where a mortgage decree provides that 
if the pro3eeds of the sale of the mortgaged 
properties were insufficient to satisfy the entire 
decretal debt, the balance would be realised from 
other properties and the persons of the defen¬ 
dants, limitation for execution of the latter part 
of tbe deoree would run not from the date of the 
sale of the mortgaged property but from the 
date of the decree as fixed by o. 20, R. 6, Civil 
P. C. If, therefore, the decree with which we 
are concerned in this appeal would have been a 
composite deoree or a combined decree, we 
would not have been able to follow the Full 
Bench decision of the Madras High Court, but 
there i3 no reason why the principle laid down 
in that case should not be followed by us when 
it ha3 not been shown that the decree under 
execution is a composite or a combined decree. 
In a later Madras case Siuiminatha Oiayar v. 
Thiagarajaswami Oiayar , 60 Mad. 6 : (A. I. R. 
(13) 1926 Mad. 954) the decision of the Judicial 
Committee in Khulna Loan Co. Ltd.v Jnanen- 
dra Nath Bose , 22 C. W. N. 145 : U. I. K. (4) 
1917 P. C. 85) was followed, and the following 
observation was made: 

“If an order was pissed after the property bad been 
sold that, for tbe balance, other properties of tbe mort¬ 
gagors should be proceeded against, the present appli¬ 
cation would be in time, but no 3uch order was pissed 
and therefore tbe application is barrel by S. 49, Civil 
P. C.” 

In other word3, if after the mortgaged property 
has been sold, there is a decree passed according 
to the terms of O. 34, R. 6, directing that for tbe 
realisation of the balance the deoree holder can 
proceed against the person and other properties 
of the defendants, there is no reason why the 
decree-holder should not have 12 years, from 
the date on which the personal decree under 
O 34, R. 6 wa3 passed. In Bunyad Hussain v. 
Ballahh Das , 15 Luck. 95 : (A. I. R. (27) 1940 
Oudh 90) in which case also the Privy Council 
decision referred to above wa3 considered, the 
learned Judges of the Lucknow Chief Court 
held that time for execution of the personal 
decree under s. 48, Civil P. 0., would run from 
the date of the personal decree. 

[4] The appellant’s learned counsel drew our 
attention to the following passage in the judg¬ 
ment of the Judicial Committee in Banku 
Bnhari v. Narainias Dutt , 54 1 . A. 129: (a I.r. 

(14) 1927 P. C. 73): 

“Then it is suggested on bis bebalf that he could 
not have a personal decree till all the mortgaged pro- 
‘ perties had been exhausted by sale. This is true, but it 
does not mean that be could first wait till just short of 
twelve years before selling and then take another 
period just short of twelve years fora personal decree.” 

[5l But in that case the decree that was being 
executed was a decree passed by the High Court 


of Calcutta on its Original Side and the Article 
of the Limitation Act which was found appli¬ 
cable was Art. 183. This Article gives 12 years 
for enforcing a judgment, decree or order of any 
Court established by Royal Charter in the exer¬ 
cise of its ordinary original civil jurisdiction, or 
an order of His Majesty iu Council from the 
date when ‘ a present right to enforce the judg¬ 
ment, decree or order accrues to some person 
capable of releasing the right.” Their Loruship3 
held after quoting Art. 1S3 that the rights of the 
appellant to enforce the decree had all to be 
exercised within 12 years from its date—that is, 
12 year3 fcom 4th February 1905—and their 
Lordships found that the appellant had taken 
no step3 from 1905 till 1919. In that cage efcep3 
for obtaining personal de:ree could not be taken 
before 1919 though the fiaal decree iu the mort¬ 
gage suit had been passed on 4th February 1905, 
and on an interpretation of Art. 183 their Lord- 
ship3 held that it wag not open to the decree- 
holder to wait for 12 years after the sale of the 
mortgaged property. It was in this context that 
they observed that the decree-holder “ceuld not 
first wait till just short of 12 years before selling 
and then take another period just short of 
12 years for a personal decree.” In order to 
understand this observation we have to look to 
the context and the fact3 of the case. In my 
opinion, thi3 Privy Council case is no authority 
to support the proposition that the decree-holder 
in this case was hound to execute even the 
personal decree within 12 year3 from the date of 
the final decree of the mortgage suit. This 
appeal, therefore, appears to me to bo without 
any merit. 

[6] The appeal fails and is dismissed with 
costs. 

[ 7 ] Ramaswami J. — I agree. 

V.I>.B. Appeal dismissed. 

A I. R. (37) 1950 Patna 493 [C . N. 126j 

Ramaswami and Sarjoo Prasad JJ. 

Sarajoo Pd. and another — Appellants v. 
Smt . Bampayari Debi and others — Respon¬ 
dents . 

A. F. A. D. No. 455 of 1948, D/- 19-4-1950, from 
decision of A. D. J., Gaya, D/- 17-12-1947. 

(a) Negotiable Instruments Act (1881), Ss. 8, 32, 
78—Promissory note—Discharge of debt under — 
Suit for recovery by non-holder on ground that 
holder is benamidar for him —Whether lies. 

Upon a proper construction of Sa. 8, 32 and 78, it is 
manifest that tbe maker of a promissory note can 
obtain the discharge of a debt by payment to the 
holder alone and to none else. It makes no difference 
whether tbe holder is a benamidar or is a true owner. 
To eay that payment to any one except the bolder of 
the bandnote will not discharge the debt Is tantamount 


494 Patna 


Sarajoo Pd. y. Rampayari Debi ( Bamaswami J.) A. I. B. 


to saying that no one can recover the debt from the 
maker of the promissory note except the person in 
whose favour it is made or who is a holder thereof. A 
person, therefore, who is not the holder of the promis¬ 
sory note cannot maintain a suit for the recovery of 
the amount due thereon even though the holder is 
admittedly the benamidar and is impleaded in the 
suit *. A. I. R. (5) 1918 P. C. 146, Rel. on; A. I. R. (19) 
1932 Pat. 346 and A. I. R. (21) 1934 Pat. 85, Disting.; 
Case law discussed. [Paras 1, 5 & 13] 

Annotation : (’46-MaD.) Neg. Instru. Act, S. 78, 
N. 1, Pt. 2. 

(b) Promissory note — Nature of — Collateral 
security or conditional payment—Suit on original 
consideration when lies. 

When a promissory note is given by the borrower to 
the lender in-connection with the loan either at the 
time when the loan is contracted or afterwards, the 
promissory note may be regarded as given either as 
collateral seourity or as conditional payment. The fact 
that the execution of the promissory note is contem¬ 
poraneous with the borrowing cannot exclude the possi¬ 
bility of the instrument having been given as collateral 
security or by way of condilional payment. The ques¬ 
tion depends in each case, on the intention of the 
parties. In the former oase the lender is entitled to 
sue upon the original consideration independently of 
the security and without regard to any rights he may 
possesB under the negotiable instrument. Where, there¬ 
fore, it is clearly shown that a promissory note was 
intended to be merely a collateral security for the loan, 
the person advancing the loan can aue on the original 
consideration of loan itself instead of the note : Case 
law referred. [Paras 14, 20] 

Ramchander Singh and L. S . Sinha 

— for Appellants. 

Lalnarain Singh , I. B. Singh , Bhuneshwardhari 

Singh and Rajeshwar Pd. Singh 

— for Respondents. 

Ramaswami J. — In the suit out of which 
this appeal arises the plaintiffs claimed a sum 
of Rs. 2459 and odd from defendant 1 being the 
amount proportionate to his liability under a 
handnote. It was alleged that plaintiff 2, defen¬ 
dant 1 and Chandrika Prasad father of defen¬ 
dant 3 executed the handnote in favour of 
defendant 4, benamidar for plaintiff l who 
actually advanced the amount for which the 
handnote was executed. The handnote was exe¬ 
cuted on 30th Magh 1342, after which there was 
separation in the joint family. Plaintiff 2 and 
the pro forma defendant 3 paid off their respec¬ 
tive share of the debt and the present suit is 
brought for the share due from defendant 1 on 
the handnote. The main ground of defence was 
that the handnote was not genuine, that no 
consideration passed and that the suit was not 
maintainable. The learned Subordinate Judge 
accepted the plaintiffs’ case and decreed the 
suit. This decree has been affirmed by the 
learned District Judge. 

[2] The first question to be determined in 
this appeal is whether the plaintiff who is not 
the holder of the promissory note can maintain 
a suit for the recovery of the amount due thereon 


even though the holder is admittedly the be. 
namidar and is impleaded in the suit. 

[3] The answer to the question depends upon 
the construction of Ss. 8 and 78, Negotiable 
Instruments Act. 

[4] Section 78 enacfcs that subject to the pro¬ 
visions of S. 82 (c), which do not apply in the 
present case, 

“payment of the amount due on a promissory note, 
must in order to disoharge the maker be made to the 
holder.’* 

The section is imperative and in my opinion 
precludes the maker when sued upon the instru¬ 
ment from pleading discharge by payment to 
anyone but “the holder”. Section 8 defines the 
"holder” as 

"any person entitled in his own name to the posses¬ 
sion of the handnote and to receive or reaover the 
amount due thereon from the parties thereto." 

The use of the phrase "entitled in his name” is 
significant, and it is obvious that no one can 
claim the rights of a holder under the Act on 
the ground that the ostensible holder is a mere 
name lender. In this contest reference should 

be made to 8. 27 which provides that 

"Every person capable of binding himself or of being 
bound, as mentioned in 8. 26, may so bind himself or 
be bound by a duly authorised agent aoting in his 
name. A general authority to transact business and to 
receive and discharge debts does not confer upon an 
agent the power of accepting or indorsing bills of 
exchange so as to bind his principal. An authority to 
draw bills of exchange does not of itself import an 
authority to indorse.” 

[5] Section 32 is also important. 

"In the absence of a contraot to the contrary, the 
maker of a promissory note as the acoeptor before 
maturity of a bill of exchange are bound to pay the 
amount thereof at maturity according to the apparent 
tenor of the note or acceptance respectively, and the 
acoeptor of a bill of exchange at or after maturity is 
bound to pay the amount thereof to the holder on 
demand. In default of such payment as aforesaid, such 
maker or acoeptor Is bound to compensate any party to 
the note or bill for any loss or damage sustained by 
him and caused by suoh default.” 

Upon a proper construction of these sections it 
is manifest that the maker of a promissory note 
can obtain the discharge of a debt by payment 
to the holder alone and to none else. It makes 
no difference whether the holder is a benamidar 
or is a true owner. To say that payment to any 
one except the holder of the handnote will (not?) 
discharge the debt is tantamount to saying that 
no one can recover the debt from the maker of 
the promissory note except the person in whose 
favour it is made or who is a holder thereof. 
By the use of the words "apparent tenor” S. 32 
makes it clear that payment in order to be a . 
valid payment must be made to the person 
whose name appears on the face of the bill or 

note as entitled to demand payment. 

[6] In this context it is important to state 

that according to the Law Merchant no person 
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could be sued unless he appeared as party by 
name or designation on the face of the instru¬ 
ment ; nor could any person sue unless he was 
named therein as payee-promisee or unless he 
had become entitled as indorsee or bearer. In 
> Pease v. Hirst , «1899) 10 B. & o. 122 at p. 126 : 
(8 L. J (o. S.) K. B. 94), Bayley J. made the 
following observation : 

"It is said that the note was considered by all parties 
to be for the benefit of the new house ; and, therefore, 
that the perBODS who are now partners in the banking 
-• house must sue It reams to me that the aotion has 
been rightly brought in the names of the members of 
the firm to whom the note was given. If the note had 
been endorsed to the new firms, then the action must 
have been brought in the names of the indorsees ; but 
not having been so endorsed, the action is properly 
brought in the nameB of the original payees for the 
benefit of the parties interested.” 

[7] This opinion is supported by Subba 
Mar ay an v. Bamaswami Aiyar , 80 Mad 88 : 
(16 M. L. J. 508 F. B.) in which the question was 
whether it was open to the defendant in a suit 
on a negotiable instrument to plead that the 
payee named in the instrument or the indorsee 
as the case may be was a mere benamidar and 
not entitled to sue upon the instrument. The 
Full Bench held that no person cculd sue on a 
I negotiable instrument unless he were named 
therein as payee or unless he had become entitled 
as endorsee or bearer; that in a suit on a nego¬ 
tiable instrument by the payee named therein 
or the indorsee, it was not open to the defendant 
to plead that such payee or indorsee was a mere 
benamidar. 

[8l This case was followed in Beoti Lol v. 
Manna Kunwar , 44 ALL. 290 : (a. I. It. (9) 1922 
ALL 70) in which it was observed that the pro¬ 
visions of the Negotiable Instruments Act do 
not admit of a suit being brought on a pro¬ 
missory note by a benamidar whose name did 
not appear upon the document. 

[9] In Barkishore v. Gura Mia 58 cal. 752 : 
(A. I. R (18) 1931 c al. 887) also a Division Bench 
held that the holder of a promissory note alone 
was entitled to maintain a suit for the recovery 
of the amount due thereon, that a true owner 
who is not a holder cannot maintain a suit on 
the promissory note. In that case, the note wa9 
purported to have been executed by the principal 
defendant in favour of pro forma defendant 2 
1 but the plaintiff claimed to have advanced lhe 
money and to be the real or beneficial owner 
of the note. The plaintiff further alleged that 
pro forma defendant was merely his benamidar 
and the pro forma defendant himself deposed to 
that effect. Even bo, the lower appellate Court 
held that plaintiff had no cause of action; and 
dismissed the suit. The decision was affirmed 
by the Bigh Court. Patterson J. observed that 
the property in a promissory note including the 


right to recover the amount due thereon is 
vested by statute in the holder of the note. The 
Negotiable Instruments Act was enacted for the 
benefit of trade and commerce and the principle 
underlying it is that promissory notes, bills of 
exchange and cheques should be negotiable as 
apparent on their face without reference to 
secret title to them. 

[lol In Sadasuk Janki Das v. Kishan 
Pershad , 46 I. A. 33 : (a. I R. (o) 1918 P. c. 146), 
the Judicial Committee had enunciated the same 
principle. The question was whether upon the 
form of the hundi respondent 3, viz., the Maha¬ 
raja was properly included as a defendant in the 
suit or whether as against him the claim was 
demurrable. The Judicial Committee held that 
no person was liable upon a hundi or bill of 
exchange unless his name appeared upon the 
instrument in a manner which, upon a fair 
interpretation of its terms showed that the namo 
is the name of the person really liable, and that 
in an action of bill of exchange or promissory 
note against a person whose name properly 
appears as a party to the instrument it was not 
open either ly way of claim or defence to show 
that the signatory was in reality acting for an 
undisclosed principal. At page 86 Lord Buck- 
master states : 

“It is of the utmost importance that the name of a 
person or firm to be charged upon a negotiable docu¬ 
ment should be olearly stated on the face or on the 
back of the document, so that the responsibility is 
made plain and can be instantly recognised a3 the docu¬ 
ment paeees from hand to hand. In this case the pre¬ 
liminary words mention no more than that Mohan Lai 
has been directed to execute the hundis, and they do not 
necessarily Imply that he has been olothed with autho¬ 
rity to execute them in any other form than that in 
which they were actually prepared—a form which it has 
already been shown constituted nothing more than a 
personal liability on behalf of Mohan Lai.” 

[11] On behalf of the respondents reliance 
was placed upon Sarjug Singh v. Dtosaran 
Sivgh 11 P L T. 255 : (A.I.R. (17) 1980 Pat. 313) 
in which Ivulwant Sahay J. held that s. 7S did 
not debar the real beneficiary under the promis¬ 
sory note from suing on the basis of the note if 
he can give a discharge to the maker of the 
promissory note. The learned Judge expressly 
based the deoision upon Broja Laly. Budhnath , 
55 cal. 561 : (A. I. R. (15) 1928 Cal. 14S) which 
has been dissented from in the subsequent Cal¬ 
cutta case Harkishore Barna v. Gura Mia , 58 
cal 752 : (a. I. R. (18) 1931 Cal. 387) wherein it 
was held that a true owner who was not a 
holder cannot maintain a suit on a promissory 
note even though the holder was admittedly his 
benamidar and was made a party to the suit. 
In a later Patna case also Hriday Singh v. 
Eailash Sivgh , 19 Pat. 404 * (A.I.R. (27) 1940 Pat. 
377), a Division Bench held that in a suit based 
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on a negotiable instrument it was not open to 
the defendant to plead that the holder of the 
note, viz., the payee was not the parson entitled 
to recover on it. that is to say, the • defendant 
cannot plead that the person to whom the money 
was due was not the plaintiff, who was the 
specified payee, but someone else. The decision 
of Kulwant Sahay J. in Sarjvg Singh v. Deo- 

saran Singh , 11 P. L. T, 255 : (A. I. R. ( 17) 1930 
Pat. 813) was disapproved. 

[12] On behalf of the respondents reference 
was also made to Surajman Pd. v. Sadanand, 
A.I.R (19) 1932 Pat. 346 : (il Pat. 616) in which 
a Division Bench held that in a suit on a pro¬ 
missory note in which the holder, though not a 
plaintiff was party and the plaintiff real owner 
was in a position to give to the drawer through 
the holder a discharge, the plaintiff could main¬ 
tain a suit. Learned counsel also referred to 
another Division Bench case Ramnagim Pd . v. 
Bishwmath Pd., 15 P. L. T. 102 : (A. I. R. (21) 
1934 rat S5) in which it was held that S. 78 did 
not debar the real beneficiary under the hand- 
note from suing on the basis of the note if he 
can give a discharge to the maker of the hand- 
note and if the person in whose name the docu¬ 
ment stands is a party to the litigation and does 
not dispute the plaintfff’s right to recover the 
loan and give a valid discharge. But I think 
that the authority of the two oases is doubtful 
in view of the decision of the Judicial Committee 
in Sadasuk J ankidas \.Kis\cn Per shad, 46 
I. A. 33 : (A. I. R. (5) 1918 P. C. 146) wherein the 
rule is clearly laid down that in an action on a 
bill of exchange or promissory note against a 
person whose name properly appears as party 
to the instrument it was not open either by way 
of claim or defence to show that the signatory 
was in reality acting for an undisclosed princi¬ 
pal. In any event the present case may be dis¬ 
tinguished from Surajmm Pd. v. Sadanand, 
A.i.R. (19) 1932 rat. 346 : (ll pat 616) and Ram. 
nayina Pd. v. Bishwanath Pd., 15 P. L. T. 102 : 
(A.i.R (21) 1934 Pat. 85) because defendant 4 in 
whose name the handnote stands did not appear 
in the trial Court though summoned nor did she 
offer to give a discharge to defendant 1 if the 
latter should make payment to the plaintiff. In 
the High Court when the appeal was heard Mr. 
Rajeshwar Prasad Singh, advooate, filed a 
vakalatnama on behalf of defendant 4 and 
offered to give a discharge. Even so the facts 
would not be strictly parallel to Sarajman Pd. 
v. Sadanand, A.i.R. (19) 1932 Pat. 346 : (ll Pat. 
616) and Ramnagina Pd. v. Sudanand, 15 
p. L. T. 102 : ( A.I.R (21) 1934 Pat. So) the autho¬ 
rity of which is highly doubtful for reasons I 
have already stated. 

[13] On the first question therefore I hold 


that the contention on behalf of the appellants) 
is correct and that the suit cannot be maintained' 
in view of S.78, Negotiable Instruments Act. 

[14] For the respondents it was nevertheless 
maintained that every loan carried with it a 
contract to repay and that it was open to the 
respondents to bring a suit on the original con¬ 
sideration of the handnote. It is necessary that 
the question should be subjected to a closer legal 
analysis. When a promissory note is given by 
the borrower to the lender in connection with 
the loan either at the time when the loan is con¬ 
tracted or afterwards the promissory note may 
be regarded as given either as collateral security 
or as conditional payment. The fact that the 
execution of the promissory note is contem 
poraneous with the borrowing cannot exclude 
the possibility of the instrument having been 
given as collateral security or by way of condi 
tional payment. The question depends in each 
case on the intention of the parties. In the 
former case the lender is entitled to sue upon 
the original consideration independently of the 
seourity and without regard to any rights he may 
possess under the negotiable instrument. But if 
the promissory note or other negotiable instru¬ 
ment is treated as a conditional payment of the 
loan the cause of the action on the original con¬ 
sideration is suspended during the ourrenoy of 
the negotiable instrument. But the cause of 
action to recover the amount of the debt revives 
if the negotiable instrument is dishonoured or 
the rights thereunder are not enforceable. On 
the contrary the cause of action on the original 
consideration is extinguished when the amount 
due under the negotiable instrument is paid or 
if the lender by negotiating the instrument or 
by laches or otherwise has made the bill his own 
and thus accepted the negotiable instrument in 
accord and satisfaction of the borrower^ liabi¬ 
lity on the original consideration. In In re 
Romer and Hastam, (1893) 2 Q. B.286 at p. 296: 

(62 L. J. Q. B. 610) Esher M. R. states : 

“It is perfectly well-known law, which ia acted upon 
in every form of mercantile business, that the giving 
of a negotiable eecurity by a debtor to his creditor 
operates a 3 a conditional payment only,^ and not as a 
satisfaction of the debt, unless the parties agree so to 
treat it. Such a conditional payment ia liable to be de¬ 
feated on non-payment of the negotiable instrument at 
maturity, and it is surprising that there can be at the 
present day any doubt as to the business result of such 
a transaction.” 

In the sams case Bowen L. J. states at p. 300 : 

“It has been established by a series of authorities, 
which it would be ridiculous to go through seriatim, 
that a bill of exchange given for a debt amounts to 
conditional payment of that debt, and i3 only condi¬ 
tional payment so long as it is running; the payment 13 
liable to be defeated when the bill is dishonoured. 

[15] The principle has been recognised in a 
catena of authorities. 


Patna 497 


i960 Balmati Kuari v. 

[16] In Golab Ghand v. Mohokcom Kooaree t 
3 CaL 314: (2 0. I*. R. 415n), Kennedy J. observed 
that the plaintiff in a suit of promissory note 
written on unstamped paper was not debarred 
from g’ving independent evidenoe of considera¬ 
tion and that the principle was well-settled that 
the existence of an unstamped promissory note 
did not prevent the lender of money from 
recovering on the original consideration if the 
pleadings are properly framed for that purpose. 

[17] In Sheikh Akbar v. Sheikh Khan, 7 Oal. 
256 : (8 C. Ij. R. 528), the plaintiff had sued to 
recover a sum of money on a handnote which 
was insufficiently stamped. The question beforo 
the High Court was whether the evidence for the 
consideration of the note was admissible. 
Garth C. J. observed that if a cause of action 
for money was complete in itself, whether for 
goods sold, or for money lent, or for any other 
claim, and the debtor then gave a bill or note 
to the creditor for payment of the money at a 
future time, the creditor, if the bill or note was 
not paid at maturity, might always, as a rule, 
sue for the original consideration, provided that 
he had not endorsed or lo3t or parted with the 
bill or note, under such circumstances as to 
make the debtor liable upon it to some third 
person. But when the original cause of action 
was the bill or note itself, and did not exist 
independently of it, as for instance, when, in 
consideration of A depositing money with B, B 
contracted by a promissory note to repay it 
with interest at six months’ date, there was no 
cause of action for money lent, or otherwise 
than upon the note itself, because the deposit 
was made upon the terms contained in the note, 
and no other. In such a case the note was the 
only contract between the parties and if for 
want of a proper stamp or some other reason 
the note was nob admissible in evidence the 
creditor must lose his money. 

[18] The law has been similarly expounded in 
Krishnaji Narayan v. RajmaL MamJcchand, 
24 Bom. £60 : (2 Bom. L. H. 25) in which 
Jenkins 0. J. held that the holder of a hundi 
which was defective and inadmissible in evidence 
for want of s l amp may still sue on the considera¬ 
tion the person to whom he gave it though he 
cannot U3e the bill in support of his suit. 

[19] In Payana Reena Samincthan v. Pana 
Lana Palaniappa , 41 I. A. 142 (p C.), the res¬ 
pondent commenced an action in the District 
Court of Colombo on two prom's3ory notes. At 
the trial it appeared that material alteration 
had been made in the promissory notes by one 
of the arbitrators at the request of the respon¬ 
dent. The aotion was accordingly dismissed. 
The respondent then commenced a second 
aotion against the appellants claiming payment 
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of the sums dae on the promissory notes. The 
Supreme Court held that the appellants had 
failed to discharge the onus of rebutting the 
presumption that the promissory notes were 
given in conditional payment and further that 
the respondent was nob precluded by the judg¬ 
ment in the previous action from bringing the 
present action In appeal the Judicial Committoe 
also held that the second action was maintain¬ 
able. At p. 147 Lord Molton states : 

“Through an innocent act Ihe promissory notes have 
become incapable of being enforoed, and the appellants 
have availed themselves of this aod have refused to pay 
the notes, so that payment in the form contemplated 
has failed. But this doe3 not affect the substance of the 
award or the basis of the arrangement, whioh was 
liability, and thefore it was open to the respondent to 
bring an action for the unpaid balance of the sum 
found due i. e., for the amount of the promissory 
notes.” 

[20] In the present case the circumstances 
indicate that the handnote was taken as collateral 
socurity for the debt. In para. 6 of the plaint 
it is alleged that plaintiff 1 advanced Rs. 600 oa 
15th January 1935 to the joint Hindu family 
consisting of plaint ff 2, defendants 1 and 2 and 
father of defendant 3 and that a further sum 
of RS. 4400 was paid on 18th February 1935 to 
the same persons in order to pay mokkari rent 
clue to Raj Darbharga. It is alleged in the 
plaint that a3 collateral security for the (wo 
loaus plaintiff 2, defendants 1 and 2 and father 
of defendant 3 executed the handnote on 30th Magh 
1342 in favour of the persons already named. In 
para. 15 of the plaint it is said that the cause of 
action arose on 15th January 1985 and on 18th 
February l9£5, the date of the loans and the 
date of the handnote. The evidence of the 
witnesses examined for the plaintiff would also 
suggest that the handnote was taken as collateral 1 
security for the loans which have been made to 
the defendants. In view of the principles already 
enunciated it must be held that the plaintiffs 
are entitled to maintain the suit not upon the 
handnote but upon the original consideration of 
the loan. 

[21] For these reasons I should affirm tho 
decree of the lower appellate Court and dis¬ 
miss this appeal with costs. 

[ 22 ] Sarjoo Prasad J. — I agree. 

D.R.R, Appeal dismissed . 

A. I. R. (37) 1950 Patna 497 [C. N. 127 .] 
Ramaswami and Narayan JJ. 

Mt . Balmati Kuari — Petitioner v. Jag - 
bandhan Nath Texcary and others — Opposite 
Party . 

Civil Revn. No. 810 of 1949, D/- 11-5-1950, from 
order of Sab-J. f Ranchi, D/- 15-7-1949, 
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Civil P. C. (1908), S. 151 and O. 9, R. 13 — Com- 
promise decree in partition suit — Direction by 
Court to ascertain net income — Commissioner 
ascertaining mesne profits — Gross mistake — 
Power of Court to set aside ex parte final decree 
beyond limitation. 

In an appeal from a decree of dismissal passed in a 
suit asking for partition the parties arrived at a com¬ 
promise. According to the compromise the High Court 
passed a decree on 1-3 1946 and remitted the case for 
ascertaining the net income of the family properties 
regarding which the suit was brought. After the 
remand the lower Court issued a writ to a Commissioner 
and on receiving a report from him on 28th January 
1948 it passed an ex parte final decree. On 30th July 
1948 one of the defendants applied to the Court for 
setting aside the final decree on the ground that the 
Commissioner calculated mesne profits for six years in 
direct contravention of the consent order passed by the 
High Court and that there had been an abuse of the 
process of the Court. The lower Court set aside the 
final decree under S. 151. In the revision before the 
High Coun from thi3 order it was contended that the 
lower Court had no jurisd’ction to set aside the ex parte 
final decree in exercise of it3 inherent powers beyond 
the period of limitation prescribed by the statute : 

Held, that the Commission.er made a gross mistake 
in not ascertaining the total net income according to 
the terms of the compromise decree which the High 
Court recorded. It was a dear case for exercising 
Inherent jurisdiction and the lower Court properly 
exercised it in setting aside the final decree passed. 

[Para 5] 

Annotation: (’50-Com.) Civil P. C. t S. 151, N. 2 and 
6; 0. 9, R. 13, N. 28. 

L. K. Choicdhury — for Petitioner. 

Baldeva Sahay , Bax Parasiiath and S. N, Banerjce 

— for Opposite Party. 

Ramaswami J. — This rule is directed 
against an order of the Subordinate Judge of 
Ranchi dated 15th July 1949 setting aside a final 
decree passed ex parte in exercise of his inherent 
jurisdiction. 

[2] On 18 th August 1942 applicant Mt. Bal¬ 
mati Kuari brought the suit asking for partition 
of l/sth share of certain immovable properties. 
The suit was dismissed by the trial Judge and 
an appeal was preferred before the High Court. 
On 1st March 1946 the parties agreed to a com¬ 
promise and the High Court disposed of the 
appeal in terms thereof. According to the com¬ 
promise (l) the case was to be remitted to the 
learned Subordinate Judge for ascertaining the 
net income of the family properties regard¬ 
ing which the suit was brought, (2) Mt. Balmati 
Kuer shall be entitled to l/sth of the total net 
income of the family properties as ascertained 
by the learned Subordinate Judge in satisfaction 
of her claim in the suit and in lieu of mainten¬ 
ance, (3) the above share of the income shall be 
paid by the respondent annually to the appel¬ 
lant and shall be a charge on the properties. 

[3] After the remand the learned Subordinate 
Judge issued a writ to a pleader-commissioner 
who submitted his report on 28th January 1948. 
As no objections were filed the Subordinate 


Judge accepted the report and ordered that a 
final decree should be prepared. On 30fch July 
1948 Rameshwar Pandey, curator of defendant 4 , 
applied to the Court asking that the final decree 
should be set aside on the ground that defen¬ 
dant 4 was not properly represented before the 
commissioner, that the latter calculated mesne 
profits for six years in direct contravention of 
the consent order passed by the High Court and 
that there had been an abuse of the process of 
the Court. After hearing the parties the learned 
Subordinate Judge allowed the application and 
set aside the final decree under S. 151, Civil 
P. C. on the ground that there had been a gross 
mistake on the part of the pleader.commissioner 
and there had occurred miscarriage of justice. 

[4] In support of this rule Mr. L, K. 
Choudhuri contended that the learned Subordi. 
nats Judge had no jurisdiction to set aside the 
ex parte final decree in exercise of his inherent 
powers beyond the period of limitation pre¬ 
scribed by the statute. In support of his argu¬ 
ment learned counsel cited Ajodhya Mahton 
v. Mt, Phul Kutr x 1 Pat. 277: (A. I. B. (9) 1922 
pat. 479) in which a Bench of this Court held 
that an ex parte final decree could not be set 
aside under o. 9, R. 13, on the ground that the 
application for the final decree was barred by 
time; that if a definite period of limitation has 
been provided by law within which action must 
be taken a Courtis not entitled to extend such 
period by purporting to act under 8. 151. But 
the facts of this case must be distinguished for 
there was no allegation that there has been any 
mistake or abuse of the process of the Court. 
Learned counsel also referred to Surendra 
Kumar Singh v. Mukund Lai Sahu, A. I. R. 
(36) 1949 Pat. 69, in which Ray J. observed that 
the inherent power of Court is intended to be 
exercised only for granting relief against abuse 
of process of Court and not for spinning out a 
new procedure for a particular suit or proceeding, 
that such a power cannot be exercised for setting 
aside an ex parte final decree for foreclosure 
as it would necessarily involve loss of a vested 
right in plaintiff. It should again be noticed 
that in this case Ray J. clearly found that there 
wa3 no abuse of process of Court and it was 
only for granting relief against such abuse that 
inherent power is given. 

[5] In the present case it is manifest that the 
pleader-commissioner made a gross mistake in 
not ascertaining the total net income according 
to the terms of the compromise de:ree which 
the High Court recorded. The pleader-commis- 
eioner commenced his report by stating that he 
had been appointed "to ascertain mesne profits 
of the suit properties for the period directed in 
the decree.” At p. 5 of his report the pleader- 
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commissioner states that he had been ordered to commissioner’s report; was in accordance with 


ascertain mesne profits for the year directed in 
the decree but 

“aa there is no period mentioned in the decree he 
calculated mesne profits of the properties for six 
years, i. e. from the year 1942 when the property was 
released from the management of the Enoumbered 
Estates and up to the year 1947.” 

It is not disputed that the compromise decree 
was passed in the High Court on 1st March 1946 
and it is not clear upon what basis the pleader- 
commissioner calculated the mesne profits foe 
six years from the date of the institution of the 
suit. On behalf of the applicant learned counsel 
contended that there was no difference between 
the calculation of net income and me3ne profits. 
In my opinion it is not possible to accept this 
argument. The term ‘‘me3ne profits” is used to 
denote compensation that is to say damages 
recoverable from a person who has b3en in wrong¬ 
ful possession, and in such circumstances means 
that which the plaintiff has lost by reason of the 
wrongful act of the defendant; and it is not the 
profit actuslly made by the defendant but that 
which the plaintiff might reasonably be expect¬ 
ed to have made, had his possession not been 
wrongfully disturbed. When the wrongful pos¬ 
session is of a very aggravated character the 
Court may in computing mesne profits refuse 
to take into account even the collection expenses 
incurred by the wrong-doer during the period 
of his possession. In Girish Chander v. Soshi 
Shikhareswar , 27 i. a. no : (27 cal. 951 P. c.), 
the Judicial Committee observed that mesne 
profits were in the nature of damages whioh the 
Court may mould according to the justice 0 ? the 
case. In Abdul Ghafur v. Raja Bam t 23 ALL. 
252 : (1901 A. W. N. 80), the High Court held 
that when the trespass is of an aggravated 
character the Court had full discretion to refuse 
collection expenses incurred by a trespasser for 
the period he was in possession. It is manifest, 
therefore, that there is a great difference in 
principle between calculating “mesne profits” 
recoverable from a person who is in tortious 
possession and “a share of net income” due 
from the defendant who is in possession of the 
joint family properties which sum is given in 
lieu of maintenance and whioh is to be charged 
on the family properties. Instead of determining 
the total net income of the properties it would 
seem that the Court had issued a writ to the 
Commissioner for “ascertainment of mesne pro¬ 
fits for the period directed in the decree” which 
decree i3 silent about mesne profits or about the 
period for which it should be computed. After 
the commissioner had submitted his final report 
the learned Subordinate Judge again committed 
a mistake in mechanically accepting it without 
applying his mind to the question whether the 


the terms of the compromise decree which the 1 
High Court recorded. In my opinion there is 
no clearer case for exercising inherent jurisdicJ 
tion than the present one and the learned 
Subordinate Judge properly exercised it for 
setting aside the final decree passed. 

[6] It is manifest that the present ca3e falls 
within the principle of Debi Bakhsh Singh v. 
Habib Shah , 35 ALL. 331 : (40 I. A. 151 P. 0 .) in 
which for non-appearance of the plaintiff an 
order was made dismissing the suit for default. 
The plaintiff was in fact dead at the time the 
order wa3 made and his son, the appellant, was 
engaged in performing his father’s funeral cere¬ 
monies and was unable to attend the Court. 
These facts were brought to the notice of the 
Deputy Commissioner and an application was 
made under o. 22, Rr. 3 and 9 by the son a3 the 
heir and legal representative of the plaintiff. 
The application wa3 accepted by the Deputy 
Commissioner within the time allowed by law 
and an order was made setting aside the dis¬ 
missal of the suit and substituting the name of 
the son on the record in place of the deceased 
plaintiff. On an application for revision of the 
Deputy Commissioner’s order under s. 115 of 
the Code the Court of the Judicial Commis¬ 
sioner reversed it holding that the order of dis¬ 
missal of the suit was a proper order under 
0. 9, R. 8 and the application to set • aside the 
order was not within time and was barred and 
O. 22, R. 3 applied only to a still pending suit 
and not to one that had been dismissed. On 
appeal the Judicial Committee held that there 
was an abuse of the process of the Court within 
tlfe meaning of S. 151 of the Code, that the 
order of the Deputy Commissioner setting aside 
the dismissal was manifestly sensible and correct 
and ought to be restored. In pronouncing the 
opinion of the Judicial Committee Lord Shaw 
observed : 

“Quite apart from S. 151, any Court might have 
rightly considered itself to possess an inherent power 
to reotify the mistake which had been inadvertently 
made. But S. 151 could never be Invoked in a case 
clearer than the present, and their Lordships are at a 
loss to understand why, apart from points of procedcre 
and otherwise, It wa3 not taken advantage of.” 

[7] The principle was followed in Balgobind 
v. Sheo Kumar , A. 1 . R. ( 11 ) i $24 all. 818 : 

(46 ALL. 86 i) in whioh there was a gros 3 mis¬ 
take on the part of the Court. A preliminary 
decree for foreclosure had been passed in a 
mortgage suit instead of a preliminary decree 
for sale. The High Court observed that even 
if the parfcie3 had not shown a prompt sense 
of their obligation or a right appreciation of 
the appropriate procedure it was nonetheless 
the object of Courts to decide the rights of 


500 Patna 


Manik Lal v. State op Bihar (Jamuar J.) A. I. R. 


parties and not to punish them for mistake they 
had made in the conduct of their case, that 
S. 151 could not b9 invoked more appropriately 
than for the purpose of correcting a miscarriage 
of justice appearing on the face of the pro¬ 
ceedings and to prevent an abuse of the process 
of the Court. The High Court added that it 
would be absolutely shocking, if the Court were 
to enforce against a mortgagor or any one in¬ 
terested in the equity of redemption a fore¬ 
closure decree when he had been misled by its 
duly accredited agent owing to the issue of a 
notice for a decree for sale. Accordingly High 
Court set aside the decree absolute for fore¬ 
closure made in the case. 

[8l In this context referenoe should be made 


to Rodger v. Comptoir d*Escompte de Paris , 
(1871) L. R. 3 P. C. 465 at p. 475 : (40 L J. P- 0. l), 
in which Lord Cairns L. C. laid down the 
principle that it is inherent in the general juris¬ 
diction of the Court to act rightly and fairly 
according to the circumstances towards all 
parties involved. At page 475, Lord Cairns 


states : 

4 '0ne of the first and highest duties of all Courts is 
to take oare that the act of the Court does no injury to 
any of the suitors, and when the expression ‘the act 
of the Court’ is used, it dce3 not mean merely the act 
of the primary Court, or of any intermediate Ccuct of 
appeal, bat the act of the Court as a whole, from the 
lowest Court which entertains jurisdiction over the 
matter up to the highest Court which finally disposes 
of the case. It is the duty of the aggregate of those 
Tribunals, if I may use the expression, to take care 
that no act of the Court in the course of the whole of 
the proceedings does an injury to the saitors in the 

Court.’' 

[9] In this connection, the language of Lord 
Eldon in Pulteney v. Warran, (1801) 6 ves. 73 
at p. 92 : (31 E. R 914) has application : 

“If there be a principle, upon which Courts of justice 
ought to act without scruple, it is this ; to relieve 
parties against that injustice occasioned by its own 
acts or oversights at the instance of the party, against 
whom the relief is sought. That proposition is broadly 
laid down in some of the cases.” 


[ 10 ] Upon these grounds I think that the 
learned Subordinate Judge rightly acted under 
his inherent jurisdiction in setting aside the 
ex parte final decree made in this case. I should 
accordingly discharge the rule. The application 
is dismissed but there will be no order as to 
costs. 

[11] Narayan J.— -I agree. 

V.g B. Application dismissed. 


A. I. R (37) 1930 Patna 300 [O. N. 128.] 

Jamuar J. 

Manik Lal Martia—Petitioner v. The State 
of Bihar — Opposite Party. 

Criminal Re^n. No. 321 of 1950, D/- 3-5-1950, 
against order of MuQjif Magistrate, Patna, D/- 21-2-1950. 


Criminal P. C. (1898), Ss.254, 190 (1)-Magistrate 
taking cognizance of case — Transfer to another 
Magistrate — Latter's power to frame charges for 
offence disclosed by evidence—Such act, if amounts 
to taking oognizance —Essential Supplies (Tempo¬ 
rary Powers) Act (1946), S. 11. 

Where a Maghfcrata takes cognizance of a ease and 
transfers it to another Magistrate for trial the latter 
can frame suoh charge or charges against the aocused 
before him for any offence or offences as disclosed by 
the evidence. [Para 13] 

Where, therefore, the Magistrate framed a charge in 
respect of an offence under Cl. 3, Bihar Cotton Cloth 
and Yarn (Control) Order, 1948, which was not dis¬ 
closed in the complaint which was iD respect of CIs 9 
and 10 of the Order read with the Essential Supplies 
Act, 1946, but which came within the purview of S. 254 
of the Code : 


Held, that it was within the jurisdiction of the Magis¬ 
trate so to do provided such an offence was disclosed by 
the evidence. This act on the part of the Magistrate 
did not mean his taking cognizance within the mean¬ 
ing of S. 11, Essential Supplies Act. [Para 13] 

Annotation: ('49-Com.) Criminal P. C., S. 190, N. 9; 
S. 254, N. 7. 


Khaleel Ahmad and Ramanand Sinha — 

for Petitioner. 

Harinandan Singh — for Opposite Party, 


Order. — In this application it is sought to 
delete a oharge framed against the petitioner, 
and in order to appreciate the argument the 
following facts relevant to the point may be 
stated. 

[2] The petitioner is a dealer in cloth and has 
a shop in Patna City. On 13th April 1949, a 
complaint was filed before the Sub-divisional 
Officer of Patna City by Diva Kanfca Jha, a 
Supply Inspector of Tatna, against the petitionee 
and three others. It was alleged in the com¬ 
plaint that on 11th April 1949, at about G P. M., 
one Rameshwar Prasad had made a report that 
saris in the shop of the petitioner were being 
sold at a price higher than the controlled price. 
On this report, D. K. Jha informed the District 
Supply Inspector who signed five Government 
currency notes of Rs. 10 each and gave them to 
Rameshwar Prasad who was asked to make 
some test purchases from the petitioner's shop. 
Rameshwar Prasad went there and returned 
with the information that he had purchased 
three pairs of saris at a price higher than the 
controlled price and further that he had not 
been granted any cash memo. Thereafter, D. K. 
Jha, together with some others, entered into the 
shop of the petitioner and made enquiries and 
he was informed that no such sale had ta^on 
place. It is further alleged that when he demand¬ 
ed the production of the cash memo book, regis¬ 
ters and other Bahis , his demand was refused. 
So, he put four seals on the locks of the shop in 
the presence of certain witnesses and the peti¬ 
tioner was given an order in writing to take care 
of the seals. On the next morning, however, i.e., 
on 12th April 1949. he wa3 informed that the 
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seals had been broken. He then went to the D. K. Jba into the witness-box on the same date 


shop and tound that the seals had actually been 
broken. He reported the matter to the District 
Magistrate who deputed a Deputy Magistrate to 
make an enquiry and ordered D. K. Jha to file 
a complaint before the Sub-divisional Officer, 
* Patna City. 

[3] In the complaint the accused named 
therein, including the petitioner, were alleged to 
have committed these offences,namely, (l) under 
Cl. 9(l), Bihar Cotton Cloth and Yarn (Control) 
Order, 19J8. for having sold cloth at a price 
higher than that fixed by the Controller, ( 2 ) under 
Cl. 3 0 (b) of the same Order for the refusal to 
produce the Bahis and other papers which were 
required to be produced; and they were also 
alleged to have committed offences under Ss. 175 
and 188, Penal Code. 

[ 4 ] On receipt of this complaint, the learned 
Bub divisional Magistrate of Patna City took 
cognizance of the case and issued summonses 
under els. 9 (1) and 10 lb). Bihar Cotton Cloth 
and Yarn (Control) Order, 1948 read with the 
Essential Supplies Act of 1916, as amended in 
the year 1949, as also under ss. 175 and 188. 
Penal Code. 

[ 5 ] Eventually the oase was transferred to 
the Court of Mr. R. P. Lakhaiyyar. Magistrate, 
First Class, Patna Ci f y, for disposal. But then 
later, the case was transferred to the Court of 
Mr. A. P. Sinha. Munsif-MagUtrate, Patna, on 
3Cth August 1349, for disposal and is now pond¬ 
ing in that Court. 

[6] A number of witnesses were examined by 
Mr. A. P. Sinha by 3rd February 1950. On 4th 
February 1960, D. K. Jha, the Supply Inspector, 
filed an application in the Court which ho stated 
to be "in continuation of my report filed on 
ISth April 1949, in this connexion.” His report 
dated 13th April 1949, was the complaint upon 
which the Sub-divisional Magistrate of Patna 
City had taken cognizance of the case. In his 
further report, dated 4th February I960, D. K. 
Jha Btated that on 23rd July 1919, on the open¬ 
ing of a certain big in which some articles as 
well as some papers belonging to the petitioner 
had been kept, it was found that the stock 
registers of dheties, saris and other cloths had 
not been maintained up to date and that certain 
cloths received by the accused unler a number 
of Bijaks men boned therein had not been en¬ 
tered in the sto:k register. This report con¬ 
cluded with a prayer in the following words: 

“As the account bojks were not maintiiLed up to date 
this may also be enquired into and tried a9 this is an 
offence under the Bihar Cotton Cloth and Yarn (Control) 
Order, 1918. under which the present trial ie going on.” 

[7] This report having been received by Mr. 
A. P. Sinha, Munsif-Magistrate, he recalled 


and this witness was further examined by the 
prosecution. The witness proved bis report of 
that date, the relevant contents of which have 
just been mentioned, and the report was exhibited 
as Ex. 13. The witness stated : 

* As tho record of this ca-e was in the High Court, 
I could not file this report (Ex. 13) at the earliest stage. 
The fact that tha account wai not np to date was 
detected on 23rd July 1949, aDd thereafter as the record 
was all along with the Hon’ble High Court, I could not 
get any opportunity to file the same. After the peru c al 
of the record of this case, the A. P. P. and the D. S. I. 
Instructed me to file this petition.” 

It appears from the record that even on 23rd 
July 1949, a petition had been filed to the effect 
that the accused had not kept their registers 
up-to-date and this bad been discovered on exa¬ 
mining the registers and other papers which had 
been seized from the shop of the accused. This 
petition was filed when the case was in the 
Court of Mr Lakhsiyyar and it was prayed that 
the registers mentioned in that petition may be 
detained and a report be submitted of the facts 
to the 8. D. O. for necessary action. The peti¬ 
tion is Ex. 20 and it was kept on the record. 

[8] After D. K. Jha had been recalled on 4 th 
February 1950, and his further evidence taken, 
charges were framed against the petitioner. The 
changes were under Cls. 9 and 10, Bibar Cotton 
Cloth and Yarn (Center) Order. 1946, read with 
the Essential Supplies Act of 1947. as also under 
Cl. 3, Bihar Cotton Cloth and Yarn (Control) 
Order, 1948. Clause 3 reads as follows : 

‘ Save as provided in sub-cl. 3 of cl. 5, no person 
shall after the commencement of this order, carry on 
business as a dealer except under and in accordance 
with the term3 and conditions of a licence granted by 
the licensing authority in form B.” 

Condition (2) of the licence granted to the peti¬ 
tioner is in these words : 

“A register of daily transactions in the form below 
shall be correctly maintained by wbo'esale and retail 
dealers separately for (*) dholies and saris by Nos. (b) 
cloth normally sold by yardage in yards and that by 
weight in lbs. (c) other materials eold . . . . (d) yarns 
by counts in weights” 

and condition (3) is as foTows: 

“All licensees (except euch licensees as have been 
licensed as hawkers) shall i=sue to every customer a 
oorrect receipt, cash or credit memo, or invoice as the 
case may be. . . 

[9] It will be noticed that no contravention 
of Cl. 3, Bihar Cotton Cloth and Yarn (Control) 
Order, 1948, read wrh condition 2 of the licence 
granted to the petitioner had been alleged in 
the original complaint filed by D. K. Jha before 
the Sub-divisional Officer of Patna City on 13th 
April 1949, upon which the Sub.divisional Officer 
bad taken cog .izance of th6 case. A breach of 
condition No. 2 of the licence, namely, the failure 
to maintain a proper register of daily transac¬ 
tions in the form prescribed was alleged in the 


502 Patna 


Suraj Narain v. The State 


petition (Ex. 20) dated 23rd July 1949, filed 
before Mr. Lakhaiyyar and then in the further 
report of D. K. Jha filed on 4fch February 1950, 
before Mr. A. P. Sinha, Munsif-Magistrate. It 
was after this report dated 4th February 1950, 
that the Munsif-Magistrate included the charge 
under cl. 3, Bihar Cotton Cloth and Yarn (Con- 
trol) Order, 1948, for a breach of condition No. 2 
of the licence. 

[ 10 ] The argument of Mr. Khaleel Ahmad, 
who appeared for the petitioner, is that this 
charge must be deleted on the ground that Mr. 
A. P. Sinha, Munsif-Magistrate, had no jurisdic¬ 
tion to frame a new charge under cl. 3, Bihar 
Cotton Cloth and Yarn (Control) Order, 1948 . 

[11] His argument was that under 8. 11 , 
Essential Supplies Act of 1916, no Court can take 
cognizance of any offence punishable under this 
Act, except on a report in writing of the facts 
constituting suoh offence made by a person who 
is a public servant as defined in s. 21, Penal 
Code. In the present case, the report filed by 
D. K. Jha on 4th February 1950, before Mr. 

A. P. Sinha, Munsif-Magistrate was, according 
to Mr. Khaleel Ahmad, a "further complaint** 
by that public servant and Mr. A. P. Sinha, 
Munsif-Magistrate, was not empowered to enter¬ 
tain that complaint and to take cognizance of 
that offence. The proper Court to take oogni- 
zance of it was the Court of the Sub-divisional 
Officer and not the Court of the Munsif-Magis¬ 
trate, In these circumstances, Mr. Khaleel 
Ahmad argued that the charge under ol. 3, 
Bihar Cotton Cloth and Yarn (Control) Order, 
1948, in respect of not maintaining registers 
properly should be deleted, as having been 
framed by a Court which was not competent to 
frame that charge. This present application is 
accordingly in respect of this grievance only. 

[ 12 ] I am not inclined to accept this argu¬ 
ment. Taking cognizance of an offence is one 
thing and framing a charge upon evidence ad¬ 
duced at a later stage is another thing. The 
Sub-divisional Magistrate, having taken cogni¬ 
zance of this case upon a complaiat before him, 
transferred this case to another Court for trial, 
and this Court under 8. 254, Criminal P. C. had 
to proceed to frame the charge or charges. This 
section is in the following terms : 

“If, when such evidenoe and examination have been 
taken and made, or at any previous stage of the case, 
the Magistrate is of opinion that there is good ground for 
presuming that the accused has committed an ofienoe 
triable under this Chapter, whioh suoh Magistrate is 
competent to try, and which, ia his opinion could ba 
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frame such oharge or charges against the accused 
before him for any offence or offenoes as diaolisei 
by the evidence. If, therefore, the Magistrate fra r 
med a charge in respect of an offense, whioh wa 3 
not disclosed in the oomplaint but which does' 
come within the purview of 8.254, Criminal P. 0.,' 
it was within his jurisdiction so-to do provided 
such an offence is disclosed by the evidence. 
This act on the part of the Magistrate does not 
mean his taking cognizance within the meaning 
of 8. li, Essential Supplies Act of 1946, referred 
to above. This view finds support from the case 
of Balieo Prasad v. Emperor , a.t.b. (20) 1933 

pat 297 : (34 cr. L. J. 942), from which the fol¬ 
lowing passage miy be quoted : 

“It seem3 to me that the reason for this is that the 
power of framing charges comes into operation well 
after the initial requisite of taking oognizance under 
9. 190 (1) (that being a oase of cognizanoe having been 
taken under the Criminal Procedure Code), and that 
this power is not restricted to the offender or the 
specific sections, if any, mentioned by the prosecutor. 

A oomplaint, as defined in 8. 4 (h) need not in fact 
specify any offender, or even the section of the law 
which makes an act or omission punishable; and cog ni* 
zance is taken under S. 190 (1) (a) upon receiving an 
offance, while charges are framed on the evidence 
before the trial Court. The evidence may, and not 
infrequently does disclose offences other than thos8 
originally mentioned or implied, but it cannot be said 
that cognizance is taken of suoh new offences under 
cl. (o), sub-s. (1), S. 190, for the double reason that the 
stage for the application of the sub section itself ia 
long past and the clause oan have no application to the 
evidence produced in the case. Similar observations 
apply to cases in which cognizanoe has been initially 
taken under cl. (b), upon a police officer’s written report 
of faots constituting an offence. It has in faot been 
repeatedly held that when a Magistrate has taken 
cognizance of an offence upon a complaint or upon a 
polioe report, any offence that may be disclosed by the 
evidence may be dealt with at the trial; and that 
S. 190 (1) (c) and 8. 191 have no application in such 
circumstances.” 

Those observations are of much assistance in 
cle siding the point at issue in the present appli- 
cation. 

[14] For these reasons I do not think that any 
illegality has been commuted by the learned 
Magistrate in fram'ng the oharge complained of. 

In this view of the matter, I find no ground for 
interference in this application the application is 
dismissed. 

v.r.b. Revision dismissed . 


adequately punished by him, he shall frame in writing 
a charge against the acoused.” 

[13] Once, therefore, the Sub-divisional Magis¬ 
trate took cognizance of the case and transferred 
fit to another Court for trial, this Magistrate can 
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Sarjoo Prasad J. 

Suraj Narain Rai anl others — Petitioners 
v. The State. 

Criminal Revn. No. 423 of 1950, D/* 11-5-1950, 
from order of A. S. J., Monghyr, D/- 4 2-1950. 

(a) Criminal P. C. (1898), Ss. 107, 133 and 145 — 
Dispute as to possession of land—S. 107, if should 
be applied — Applicability of S. 145 — Dispute re¬ 
garding land used by public—Action under S. 133. 
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Where it ia a oaae of dispate as to possession of land, 
and a case of bona fide dispute at that, proceedings 
under S. 107 of the Code should not be lightly resorted 
to. This does not mean that in a oase of land 
dispute a proceeding under S. 107 is altogether without 
jurisdiction but in acting under these preventive provi¬ 
sions the Magistrate has to keep in view the respective 
soope of the provisions under Ss. 144, 145 and 107 of 
the Code. The appropriate proceedings in cases of such 
disputes are proceedings under S. 145. Where, how¬ 
ever, the dispute is as regards land used by the public 
and obstruction alleged affects the rights of the public, 
the specific provision under which aotion should be 
taken is S. 133. [Para 5] 

Annotation : ( 49 Com.) Cr. P. C., S. 107, N. 2; 

S. 133, N. 3; S. 145 N. 4 and 11. 

(b) Criminal P. C. (1898), S. 107 — Object of 
section. 

Section 107 proceedings are not intended for the 
purpose of binding over persons who do certain acts in 
the exercise of their right to property, or in pursuance 
of a bona fids claim of right to property. Action under 
S. 107 of the Code is in the main intended for persons 
who are desperate characters and habitually disturb 
the public peace or who in spite of orders of Civil or 
Criminal Courts finding posse sion against them persist 
in their unlawful conduct of disturbing the possession 
of others and take the law in their own hands. 

[Para 5] 

Annotation : (’49-Com.) Cr. P. C., S. 107, N. 2. 

B. P. Samaiyar — for Petitioners. 

Harinandan Singh — for the State. 

Order. —This application i3 directed against 
an order of Mr. Muhammal Anwar, Magistrate 
1 st Class of Kbagiria dated 14th December 1949, 
directing the petitioners to execute bonds of 
R 3 . 2000 each with two sureties of the like 
amount to keep the peace for a period of one 
year under S. 107, Criminal P. C., and on their 
failure to execute the bonds in question to 
suffer simple imprisonment for one yeac each. 
This order binding over the petitioners under 
S. 107 of the Code has been affirmed on appeal 
by Mr. Ba 3 U Prasad, 2nd Additional Sessions 
Judge of Monghyr. Petitioners 1 and 2 are 
brothers, whereas the other two petitioners are 
the sons of petitioner 1. x 

[2] The proceedings to which this app’ication 
relates were smarted against the petitioners on 
the basis of a complaint filed on 30th November 
1918. by the opposite party in which they alleged 
that five days before the date of the application 
the petitioners bad gone to a certain field and 
ploughed the land in spite of the remonstrance 
of the complainant. The field in question relates 
to khata no. 76 khisra No. 100 having an area 
of abuut 9 bighas 5 khatis 7 dhurs. In the 
record-of-right3 the khata in question has been 
reoorded as ghairmazrua am and parti-kadim. 
The case of the opposite party is that the lands 
in question are used by the people of the village 
as pasture lands as also as passage for the 
villagers, and that the opposite party are wrong¬ 
fully claiming possession of the said lands. 


[3l The case of the petitioners is that 8 bighas 
14 kathas out of the lands in question had been 
settled with them in December 1942 by the 
Shekhpura Court of Wards of which they have 
been in cultivating possession ever since on 
payment of rent to the landlord. They have 
also produced receipts in support of their alleged, 
possession which are on the reoord of this case. 
Their oase also is that the other portion of the 
lands had been settled with other tenants of 
the Shekhpura Wards Eitate, and those tenants 
have been in cultivating possession of the re¬ 
maining lands since 1927 or 1928 and have been 
paying rent to the landlord for whioh also 
receipts have been filed in this case. The peti¬ 
tioners, therefore, laid claim to the lands on the 
basi 3 of the settlement alleged by them. They 
further stated that in 1944 there was a dispute 
regarding the lands leading to a panchayat t and 
in the panchayati the pinches made the peti¬ 
tioners agree to this that they should keep pos¬ 
session of 5 bighas 6 dhurs of the land settled 
with them and give up possession of the rest of 
the area in favour of the Bhagwati Asthan. 

[ 4 ] In support of the respective case of the 
parties both oral and documentary evidence was 
adduced, the complainant having examined five 
witnesses and the petitioners eight witnesses in 
support of their oase of possession and culti¬ 
vation of the lands. Besides, as I have said 
they also filed documentary evidence. The learned 
Magistrate cams to the conclusion that the peti¬ 
tioners had failed to establish their case of pos¬ 
session and cultivation of the land, and that, 
therefore, they should be bound over as directed 
by his order in revision. The lower appellate 
Court has affirmed that judgment on the assump¬ 
tion that the land was ghairmazrua-am land, 
and the petitioners had failed to establish their 
p;ss-3sion of the lands in question by virtue of 
the alleged settlement. It is extraordinary to 
find that the learned Judge in appeal does nob 
even condesoend to discuss the evidence given 
by the defence witnesses in support of the oase 
of the petitioners’ possession over the disputed 
land. He also ignores consideration of the faofc 
that the patitioners were not laying claim to the 
entire area of the khata of 9 bighas 5 kathas and 
7 dhurs , but only in respect of the area settled 
with them, whereas the case of the petitioners 
was that the rest of the area wa3 in possession 
of other tenants who had been in cultivating 
possassion thereof and had been paying rent to 
the landlord. The only way in which the learned 
Sessions Judge appears to dispose of the evi¬ 
dence adduced on behalf of the petitioners is 
with the observation : 

“They, no doubt, put in evidence both oral and 
documentary to Bupport the alleged settlement; bat 
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that cannot answer the question, particularly when the 
appellants’ possession as members of the village public 
was not disputed.” 

The appellants’ possession as members of the 
village public was not the question at issue. The 
petitioners gave evidence not to prove such pos¬ 
session but to prove thric case of settlement and 
possession under the Sekhpura Wards Estate, 
and it was for that purpose that the evidence 
should have been examined. I would have been 
inclined to set aside the decision of the learned 
Sessions Judge and to remand the case for dis¬ 
posal in accordance with law on this ground 
alone; but I think that in the circumstances of 
this case a proceeding under S. 107, Criminal 
P. 0 ., was not justilied. 

[5] In my opinion, where it is a case of dis¬ 
pute as to possession of land, and a case of 
Iona fide dispute at that, proceedings under 
S. 107 of the Code should not be lightly resorted 
to. I do not mean to suggest that in a case of 
land dispute a proceeding under S. 107 is altoge¬ 
ther without jurisdiction hut in acting under these 
preventive provisions the Magistrate has to 
keep in view the respective scope of the provi¬ 
sions under Ss. 141, 145 and 107, Criminal P. 0. 
The deoision in Skebalak Singh v. Kamaruddin 
Mandal, 2 Pat. 94 : (a. I. K. (9) 1922 pat. 435 : 
23 Or. L. J. 519 FB) is a case in point where Sir 
Jwala Prasad observed : 

“Section 144 ia a larger and more general eeetion 
than S. 145. An order under that section can be made 
under various circu ustaoces including a danger of a 
breach of the peaoe. Section 115 is of limited sc:>p9 and 
applies only when there is a danger of a breach of the 
peace. The former is discretionary; the latter is manda 
tory. The latter provides for a thorough enquiry into 
the dispute as to possession of the parties wbioh tends 
to a breach of the peace. Therefore when the special 
condition of S. 145 is fulfilled. S. 144 then yields to 
S. 145 In the sense that when he finds that there 
is a real dispute tending to a b.eaeh of the p?ace the 
Magistrate is bound to institute a proceeding under 
B. 145 and enquire into the possession of the parties, 
Irrespective of any order that he might have originally 
passed under 8. 144. This is a legal obligation cast 
upon the Magistrate under S. 145.” 

The learned standing counsel contends that in 
effect the Magistrate in thi3 case has purported 
to decide the question of possession and decid- 
ed against the petitioners. Therefore, although 
thdre was no formal proceeding under S. 145, 
the requirements of S. 107 are attracted in view 
of the faot that the findiog of possession is 
against the petitioners. Now, the answer to this 
is that 8. 107 proceedings are not intended for 
the purpose of binding over persons who do 
certain acts in the exercise of their right to pro. 
perty, or in pursumce of a bona fide claim of 
right to property. Action under 8. 107 of the 
Code is in the main intended for persjns who 
are desperate characters and habitually disturb 
the public peace or who in spite of orders of civil 


or criminal Courts finding possession against 
them persist in their unlawful conduct of disturb-] 
ing the posse sion of others and take the law in 1 
their own hands. Ia Madho Singh v. EmperorJ 

A. I. B. (29) 1942 Pat. 331 I (43 Cr. L. J. 637)J 
Dhavle J., observed that 

“preventive action under Part IV, Criminal P. C., can 
be taken under variou3 eeotiona, each with its own 
scope and conditions of applicability. A dispute likely 
to cause a breach of tbe peace concerning land can be 
dealt with under S. 145, Criminal P. C. It used to be 
said at one time that the section had no application to 
dispute! which wore not bona fide. But Rankin C. J., 
punted out in the Full Bench case Agni Kumar Das 
v. Mantazaddin , 56 Cal. 290 at p. 304 etc. seq. : 
(A. I. R. (15) 1928 Cal. 610:30 Cr. L. J. 69 FB> 
hew suoh disputes, be they ever so mala fide t are 
neither outside the scope of 8. 145, not peculiarly 
amenable to S 107, Criminal P. C., and action under 
S. 145 in such disputes cannot properly be said to be 
inadmissible and not warranted by law. ... It is, how¬ 
ever, essential, for the section to apply (S 107), that 
the acts oommlt'ed or likely to be committed should be 
wrongful. Acta committed in tbe lawful exeoise of the 
right of private defence cannot support proceeding* 
under this seotion and it is, therefore, to the party who 
is not in possession of the disputed property that the 
operation of this section is usually restricted.” 

The above observations quite clearly show that 
S. 107 should not be ordinarily applied to casee 
of disputes in regard to immovable property 
much less where the dispute is a bona fide dis¬ 
pute a3 to possession as it is in the present casa 
where the petitioners claimed under a settle¬ 
ment from the landlord. The appropriate pro¬ 
ceedings, therefore, in cases of such disputes are 
proceedings under 8. 145. In the present case, 
however, in my opinion, evrn a proofing 
under S. 145 would not be entirely relevant, 1 
Here it is a case, according to the opposite 
party, of dispute regarding land usel by the 
public. In such a case if the obstruction alleged 
affects the rights of the publio, then the specific 
provision under which the Magistrate should 
have taken action is S. 133 of the Code. In my 
opinion, therefore, if the Magistrate thinks that 
there is still a dispute likely to cause a breach of 
the peace, then he may, if so advised, take 
action under S. 133 of the Code. The present 
proceedings are, in my opinion, therefore, mis¬ 
conceived and must be set aside irrespective of 
the consideration that tbe learned Sessions 
Judge in dealing with the matter of possession 
did not adequately deal with the evidence ad¬ 
duced on behalf of the petitioners. 

[6] I would, therefore, make the rule absolute 
and set aside the order of the learned Magistrate 
binding down the petitioners and quash the 
proceedings under S. 107, Criminal P. C. 

v.r.B. Buie made absolute . 
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A. I. R. (37) 1980 Patna 803 [C . N. 130.] 
Ramaswami and Sabjoo Prisad JJ. 

Manindra Nath Bhatlacharjee—Appellant 
v. Rampada Pal — Respondent. 

A. F. A. 0. No. 201 of 1949, D/- 5 4-1950, from 
order of D. J., Manbhurn, D/- 30-6 1919. 

(a) Houses and Rents —Bihar House Rent Control 
Order (1942), S. 4 — Order of eviction in term3 of 
compromise—Validity—Civil P. C. (1908), S. 9. 

Where the landlord applied for eviction of the 
tenant on the ground that the house was required for 
his own use bat subsequently the Controller made an 
order in terms of a compromise by which the tenant 
agreed to vacate the premises within a certain period : 

TIeld t that the House Rjnt Controller had jurisdiction 
to make the order for eviction in terms of the compro¬ 
mise. [Para 3] 

Annotation : (’50-Com.) C.vil P. C., S. 9 N. 5. 

(b) Interpretation oi Statutes—Repeal —Efiect — 
General Clauses Act (1897), S. 6. 

If a right has once been acquired by virtue of some 
statute it cannot be taken away again by the repeal of 
the statute under which it was acquired. [Para 5] 

Annotation : (’50-Com.) Civil P. C., Pre N. 7; 
(’46-Man.) General Clauses Act, 8. 6 N. 3.. 

(c) Government ol India Act (1935), S. 92 (1) — 

Scope ot _ Order of eviction under Bihar House 

Rent Control Order (1942). 

Where there vras no notification by the Provincial 
Government under S. 1 (2) of the Bihar Ordinance II 
[2] of 1946 extending the Ordinance to the district of 
Purulia, the notification by the Governor under S. 92 
(1), Government of India Act, directing that the 
Oidinance should be extended to Chota Nagpur Divi¬ 
sion could not operate to extend the operation of the 
Ordinance to any area beyond those specified in the 
Schedule to the Ordinance which did not include 
Purulia. Hence an order of eviotion from a house in 
Purulia paeEed under the Bihar House Rent Control 
Order, 1942, cannot be deemed to be an order made 
under Ordinance II [2] of 1946 or Act lit [3] of 1947 
and cannot be executed by the Civil Court. [Paras 8 & 9] 

Annotation : (’46-Man.) Government of India Act, 
S. 92 N. 1. 

S. C. Ghosh — for Appellant. 

S O. Mazumiar — for Respondent. 

Ramaswami J.— The question for decision 
in this appeal is whether the respondent can 
lawfu’ly execute an order dated icth September 
1946 made by the House Controller directing the 
appellant to vacate a house which is holding 
No. 175 of the town of Purulia. 

[ 2 ] The material facts are not controverted. 
On 1st July 1946 the respondent filed an applica¬ 
tion before the House Controller asking that the 
appellant should be directed to vacate the bouse. 
The respondent alleged that the appellant had 
not paid rent and that the house was required 
for his own use. On 16th September 19i6 the 
parties filed a compromise petition to the effect 
that the appellant would quit and vacate the 
premises within six months from that date and 
would deliver possession of the same to the res¬ 
pond ent. The parties asked that the case should 
be disposed of in terms of the petition of com¬ 


promise. The Controller accepted the compro¬ 
mise and made an order in terms thereof. As 
the appellant did not vacate on the agreed date 
the respondent applied on 5th January 1948 to 
the Munsif of Purulia for evicting the appellant 
from the house. The appellant made an objec¬ 
tion that the order of 10 :h September 1946 could 
not be executed. Tne objection wa3 overruled 
by the learned Munsif whose order has been 
upheld by the Subordinate Judge in appeal. 

[3] On behalf of the appellant Mr. S. C. 
Ghosh argued in the first placo that the House 
Controller had no jurisdiction to make the 
order dated 16th September 1946. He maintained 
that S- 4 (l), Bihar House Control Order, 
1942, did not in express terms confer jurisdiction 
on the Controller to order eviction of a tenant 
on the ground of non-payment of rent, that no 
order of eviction for non-payment of rent could 
be validly made under S. 4 of the Order. In 
support of the argument learned counsel refer¬ 
red to Brmdalan Behan Lai v. Badri 
Prasad , a.T j;. (3C) 1949 Pat. 335 : (27 Pat. 925) 
in which a Bench of this Court decided that the 
Cuntroller cannot legally make an order evicting 
the tenant on the ground of non-payment of 
rent under 8. 4, House Control Order of 
I9i2. But the facts of the present case are 
different. For it is not disputed that on 1st 
July 1946 the respondent had applied for evicting 
the appellant alleging not merely that there 
was default in payment of rent but that the 
respondent required the hou ; e for his own use 
Under 8. 4 (0, Hou=o Rent Control Order. 1942 
the Controller had jurisdiction on the applica¬ 
tion of a landlord to direct the tenant to vacate 
the house if he is satisfied that the h)nse is 
reasonably and in good faith required by the 
landlord for his own occupation. It is therefore 
plain that the House Controller had jurisdiction 
to make the order dated 16:h September 1946 
directing the appellant to vacate the home in 
terms of tho petition of compromise. As pointod ( 
out by West J. iu Amritrav Krishna v. Bala 
Krishna, 11 Bom. 498 

'‘jurisdiction consists ia tak.ng oognizj,nce of a case 
involving the determination of some jural relation In 
ascerta'nlDg the essential points of it, and in pronounc¬ 
ing upon them.” 

In Pisani v. Attorney-Gemral, Gibralter, 
(1874) L R.5P. O. 516 : (30 L. T. 729), the Judicial 
Committee pointed out that -where there was juris¬ 
diction over the subject matter but non-compli- 
anoe with the procedu e prescribed as essential 
for the exercise of the jurisdiction, the defect 
might be waived. In Leigard v. Bull , 13 I. a. 
134 : (9 ALL. 191 P. 0.), the Judicial Committee 
held on the facts of the case that there was no 
want of jurisdiction but only an irregularity as 
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to its existence. In pronouncing the Committee’s 
opinion Lord Watson stated : 

“When the Judge has no inherent jurisdiction over 
the subject matter of a suit, the parties cannot, by their 
mutual consent convert it into a proper judicial process, 
although they may constitute the Judge their arbiter, and 
be bound by his decision on the merits when these are 
submitted to him. But there are numerous authorities 
which establish that when, in a cause which the Judge 
is competent to try, the parties without objection join 
issue, and go to trial upon the merits, the defendant 
cannot subsequently dispute hia jurisdiction upon the 
ground that there were irregularities in the initial 
procedure, which, if objeoted to at the time, would have 
led to the dismissal of the suit.” 

Upon the admitted facts of the present case 
I am sitiaded that the -House Controller had 
jurisdiction to order the eviction of the respon¬ 
dent in terms of the petition of compromise 
dated 16th September 1946. 

[4] Mr. S. C. Ghosh next presented the argu¬ 
ment that the order of eviction dated 16th 
September 194 G was not preserved and kept alive 
by Bihar Ordiance II [2] of 1946 and therefore 
the order could not be executed under S. 17 of 
Act in [3] of 1917. Learned counsel pointed out 
that the Bihar Ordinance II [2] of 1946 was 
promulgated by the Governor on 1st ootober 
1946, on which date it came into force. On the 
same date the Governor of Bihar in exercise of 
the powers conferred by sub-s. (l) of 8. 92, 
Government of India Act directed that the Act 
shall apply to Ghota Nagpore Division and 
Santal Perganas District. Learned counsel argued 
that s. 1 (2) of Ordinance II [2] of 1946 made 
the Ordinance applicable only to the local areas 
specified in the schedule annexed to the Ordin¬ 
ance. which schedule did not include Purulia. 
Learned counsel contended that the order of 
the Controller dated 16 :h September 1946 could 
not continue in force under S. 22 of the Ordin¬ 
ance but the order actually expired with the 
expiry of the Defence of India Act under which 
the House Rent Control Order of 1942 was made 
by the Governor of Bihar. In my opinion this 
argument i3 not tenable for tha learned coun¬ 
sel ha3 failed to take into account Ordinance 
XX [20] of 1946 by which the Governor-General 
specifically provided for the continuance of cer- 
tain provisions of the Defence of India Act, 1939 
and of the Defence of India Rule3 made there¬ 
under. This Ordinance was promulgated and 
came into force on 1st October 1946 and extended 
to whole of British India. Section 2 of this 
Ordinance is to the following effeofc : 

il 2. Continuance of certain emergency provisions— 

(1) Notwithstanding the expiry of the Defence of 
India Act, 1939 (XXXV [35] of 1939),— 

the provisions of the Defence of India Rules men¬ 
tioned in the first column of the schedule to thi3 Ordin¬ 
ance shall oontinue in force and have effect subject to 
the modifications specified in the second column thereof; 


A. I. R. 

(ii) any order or other instrument made under or in 
pursuance of any of the said provisions and in foree 
immediately before the expiry of the Defence of India 
Act,-1939 (XXXV [35] of 1939), shall continue in force 
so far a3 consistent with the provisions as continued in 
force by this section and be deemed to be made under 
the provisions so continued in foroe.” 

Section 3 of the Order enacts : 

“ The provisions of the Defence of India Rules as 
continued in force by S. 2 and all orders made or 
deem9d to be made under such provisions shall have 
effect notwithstanding anything inconsistent therewith 
contained in any enactment other than this Ordinance 
or in any instrument having effeot by virtue of any 
enactment other than this Ordinance.” 

[5] Even if the Governor-General had not 
promulgated Ordinance xx [20] of 1946 it is im¬ 
possible in my opinion to accept the argument 
of the learned coun3el that the order of 16fch 
September 1946 cea3ed to have effect on the expiry 
of the Defence of India Act, 1939, and the rules 
made under s. 2 of that Act. For the principle, 
is well-settled that if a right has once been ao-J 
quired by virtue of some statute it cannot be ( 
taken away again by the repeal of the statute 
under which it was acquired. In Stivenson vJ 
Olive, (1841) 8 M. & W. 234 at p. 241 : (10 L. J. 
Ex, 338) Parke B. stated ; 

“ If an Act ij repealed, it becomes (exoept so far 
as it relates to transactions already completed under 
it) as if it had never existed, but, if an Act expires 
the duration of its provisions is a matter of construc¬ 
tion. ” 

The case related to 6 Geo. IV, c. 133, 8. 4, which 
enaoted that every person who held a commis¬ 
sion as surgeon in the army should be entitled 
to practise as an apothecary without having 
passed the usual examination. This Act was 
temporary, expiring on 1st August 1826 ; and it 
was contended that a person who under the Act 
was entitled to practise as an apothecary would 
lose his right after 1st August 1826. But the 
Court held that such a person would not be so 
deprived of his right, and Lord Abinger C. B., 
in giving judgment said : 

“It is by no means a consequence of an Act of Parlia¬ 
ment expiring thit rights acquired under It should 
likewise expire. The Act provides that persons who 
hold suoh commissions should be entitled to practise as 
apothecaries, and we cannot engraft on the Btatute a 
new qualification limiting that enactment. 

Alderson B. wa3 even more emphatic : 

“Independently, however, of this consideration, 

I agree in the opinion already expressed by my 
brother. Parke. It seems to me that those persons 
who, during the year for which the last act was to con¬ 
tinue in force or previous to that period, had obtained 
rights under it had obtained rights which were not to 
cease by the determination of the act, any more than 
where a person commits an offence against an aot of a 
temporary nature, the party who has disobeyed the act 
during its existence as a law is to become dispunishable 
on its ceasiDg to exist.” 

Reference should next be made to Lean v. 
Mitchell , (1912) A. 0 . 400: (81 L. J. p. c. i73) ' m 
which a Hong-Kong Ordinance of 1395 had 


Patna 607 


1950 Maninbra Nath v. Rampada Pal ( Bamaswami J.) 


abolished the action for criminal conversation 
but a later Ordinance of 1908 had repealed the 
Ordinance of 1895 and had by its retroactive 
effect given a right of action for criminal con¬ 
versation committed before the enactment of 
the Ordinance of 1908. The respondent after 
1908 brought an action for criminal conversation 
committed before 1908, but it appeared that he 
had already brought such an action before the 
enactment of 1S03, and judgment had been given 
against him founded on the then state of the 
law. The Judicial Committee held that this 
judgment had given the defendant a vested 
right which was a bar to an action for the same 
cause brought after the enactment of 1908. Lord 
Robson stated : 

“The effest of this Ordinance was undoubtedly to 
revive the right of action for criminal conversation in 
Hoog-Kong, if it had ever been in fact suspended. It 
is also clear that the Ordinance had a retroactive effect 
to the extent of enabling actions to be brought in res¬ 
pect of criminal conversation during the period when 
the right of action had ceased to exist in the Colony, 
but the question now to be determined is whether it 
went further and operated to annul a valid and sub¬ 
sisting judgment a3 between parties whose rights had 
been duly determined under and according to the law 
which existed before the new Ordinance was passed.” 

[6] For the appellanfc.it was nevertheless con¬ 
tended that even if the order of the House 
Controller dated 16th September 1946 continued 
to remain in foroe, the civil Court has no juris¬ 
diction to execute the order under 8. 11 of Act 
HI [3] of 1947. Learned counsel made reference 
to 8. 25 ( 2 ) of Bihar Act III [3] of 1947 which 
provides that: 

“ Any rule, order or direction made or given or 
deemed to be made or given under the said Ordinance 
and in force immediately before the commencement of 
the Act shall continue in force and be deemad to be 
an order or direction made or given under this Act ; 
and anything done and any action taken in exercise of 
any pjwer conferred-by or under the eaid Ordinance 
ahall be deemed to have been made, done or taken in 
exercise of powers conferred by or under this Aot as if 
this Aot had commenced on the l3t day of 26th 
October 1946.” 

Reference was also made to S. 22 of the Ordin¬ 
ance II [2] of 1916 which states: 

“Every order or direction made or given under the 
provisions of the Bihar House and Business Premises 
Control Order, 1942, in respect of any of the matters 
specified in this Ordinance shall, so far as it could 
validly have been made or given by the Provincial 
Government or the Controller, continue in force and be 
deemed to have been made or given under this Ordin¬ 
ance until it is tuperseded or modified by a competent 
authority under this Ordinance.” 

It was conceded that if 8. 22 of the Ordinance 
was applied to Manbhum, the order of the 
House Controller could be exeouted by the civil 
Court under Act in [3] of 1947. But learned 
counsel maintained that S 2 2 of the Ordinance 
never applied to Manbhum and the House 
Controller’s Order dated 16 th September 1946, 


cannot, therefore, be deemed to be an order 
under Act III [3] of 1917. Seotion 1 ( 2 ) of Ordin¬ 
ance II [2] of 1946 states that it applied to the 
“local areas specified in the schedule and such 
other areas as may be notified by the Provin¬ 
cial Government in the Official Gazette.” The 
Ordinance was promulgated on 1st October 
1946. On the sam9 date the Governor of Bihar 
in exercise of the powers conferred by B. 92 
(l), Government of India Act, directed that 
the Act shall apply in Chota Nagpur Divi¬ 
sion and Santal Pargana3 District. For the ap¬ 
pellant, learned counsel contended that this 
notification will not effectively apply the Act to 
the Chota Nagpur Division and Santal Parganas 
District unless the Provincial Government had 
made a previous notification under S. 1 (2) of 
the Ordinance to the same effect. In my opinion, 
this argument is well-founded and must pre¬ 
vail. Section 92 (1), Government of India Act 
is to the following effect: 

“The executive authority of a Province extends to 
exoluded and paitially excluded areas therein, but, not¬ 
withstanding anything in this Aot, no Act of the 
Federal Legislature or of the Provincial Legislature 
9hall apply to an excluded area or a partially excluded 
area, unless the Governor by Public notification so 
directs, and the Governor in giving such a direction 
with respeot to any Act may direct that the Aot shall 
in its application to the area, or to any specified part 
thereof, have effect subject to such exceptions or modi¬ 
fications aB he thinks fit.” 

[7] This section gives complete authority to 
the Governor in his judgment and discretion to 
direct that a Federal or Provincial Act will 
apply to a particular excluded area or portion 
of suoh area. The Governor is further given 
power to direct that the same shall apply sub¬ 
ject to such exceptions and modifications as ke 
thinks fit. Reference should ba made in this 
context to Chatturam v. Commissioner of In • 
come.tax, Bihar , 1947 F. C. R 116: (a. i. R. (34) 
1917 F.C. 3i) in which the Federal Court held 
that the Governor when making a notification 
under s. 92 (i), Government of India Act was 
clearly exercising legislative powers and was 
not a mere administrative delegate. 

[3] But the power under S. 92 (l), though 
legislative in character, is a very limited power. 
It is a power to apply an existing Act of 
the Provincial Legislature to excluded or par¬ 
tially excluded area, and it is only on such 
application by the Governor that the Act 
can begin to operate in those areas. In my 
opinion, the Governor cannot go beyond the 
scope of the Provincial Statute but must func¬ 
tion within it. He can exercise his legislative 
power within that field but he cannot go beyond 
the limits. This construction of S. 92 (i) is sup. 
ported by Jatindra Nath v. Province of 
Bihar , A. I. R. (36) 1919 f. o. 175: (50 Cr. L. j. 
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607) in which Patanjali Sastri J. held that the 
Governor cannot under s. 92 (l) apply an exist¬ 
ing Central or Provincial Act to an excluded or 
partially excluded area with retrospective effect. 
In the present case Ordinance II [2] of 1946 apply 
only to the ‘local areas specified in the sche¬ 
dule and such oilier areas as may be notified 
by the Provincial Government in the official 
Gazette.” The schedule mentions certain speoific 
areas o! Chota Nagpur but it docs not include 
Purulia. It is true that the notification of the 
Governor of Bihar under S. 92 (l) direoted that 
the Act shall apply to Chota Nagpur division. 
But in my opinion the provisions of S. 1 (a) of 
the Ordinance effectively limit the Governor’s 
notification to operate only to areas mentioned 
in the schedule to the Ordinance. 

[9] If this conclusion i3 correct, the order of 
the House Controller dated 16th September 1946 
cannot be deemed to bo an order made under 
Ordinance li [2] of 1916 or Ac 5 HI [3] of 1947 and 
the civil Court has no jurisdiction to execute 
the order so as to evict the app llant. 

[10] For these reasons I should allow this ap¬ 
peal and set aside the order of the lower Courts. 
But I do not propose to make any order as to 
costs. 

[11] Sarjoo Prasad J.—I agree that this ap¬ 
peal has to be allowed. The order of eviction 
dated 6th September 1946, was not capable of 
execution under S. 17 of Act ill [3] of 1947 un¬ 
less it had been kept alive by B:har Ordinance 
II [ 2 ] of 1946. This Bihar Ordinance II [23 of 1946 
was promulgated by the Governor on 1st October 
3946, on which date it came into force. It ap- 
]>ears from the schedule to the Ordinance that 
certain specific areas of Chota Nagpur are men- 
tioned therein, but it does not include the 
district of Purulia where the house in question 
lies. Ordinance II [ 2 ] of 1946 could not of its own 
force apply to Chota Nagpur or the district of 
Purulia, they being excluded areas. It is true 
that under S. 92 (l) there was a notification by 
the Governor of Bihar directing that the Ordin¬ 
ance Bhould be extended to Chota Nagpur Divi¬ 
sion and the Santal Perganas. That, however, 
only meant that the Ordinance would apply to 
Chota Nagp ur an ^ the Santal Parganas as men¬ 
tioned in the schedule to the Ordinance which, 
as I have said, excluded Purulia. Under S. 1 ( 2 ) 
of the Ordinance it was certainly open to the 
Provincial Government to extend the operation 
of the Ordinance to “euoh other areas as may 
be notified by the Provincial Government in the 
Official Gazette,” but there was no such notifica¬ 
tion issued by the Provincial Government, and 
at any rate no such notification has been pro¬ 
duced before ns on behalf of the respondent 
showing that the Ordinance was so extended to 


the district of Purulia. The appellant’s learned 
counsel relied merely upon the notification 
under S. 92 ( 1 ), Government cf India Act which, 
as I have already explained, could not operate 
to extend the operation of the Ordinance 
to any area beyond those specified in the 
schedule to the Ordinance. The notification 
under S. 92 ( 1 ), Government of India Act 
is distinct from the one contemplated by 8.1 (2) 
of the Ordinance. That being so, the effect of 
the order sought to be executed could not be 
saved by virtue of the provisions of Ordinance 
II [2] of 1916. nor could it be saved under Act III 
[3] of 1947, and it was, therefore, inexecutable 
as such. 

D.H. Appeal allowei. 

A. I. R. (37) 1950 Patna 508 [C. N. 131.) 

Jamuar J. 

Prayag Dusadh and others — Petitioners v. 
llamjatan Pandey — Opposite Party. 

Criminal Revn. No. 269 of 1930, D/* 24-4*1950, 
against order of Addl. Diet. Magistrate, Gaya, D/- 
20-1-1950. 

(a) Criminal P. C. (1898), S. 439-Finding of fact 
—Interference with. 

A question of fact cannot be interfered with by the 
High Court In its revisional jurisdiction; and mere 
misappreciation of evidenoe would not be sufficient to 
disturb a finding of fact. [Para 5] 

Annotation: (’49-Com.) Cr. P. C., 8. 439, N. 16 

Pt. 1. 

(b) Criminal P. C. (1898), S. 342 (2) - Relusal to 

answer question—Effect. 

Where the Magistrate told the accused that be bad 
heard the evidence of the complainant and hie wit¬ 
nesses and he was asked what he had to say and the 
accused baviDg answered that he would file a written 
statement no further question was asked: 

Etld t that since the accused did not desire to answer 
even one question which was put to him and since he 
undertook to file written statement in support of his 
defence, no prejudice was caused by the omission of 
the Magistrate to put further questions. [Para 8] 

Annotation: (’49-Com.) Cr. P. C., S. 342 N. 21. 

Gorakhnath Singh — for Petitioners. 

Baldeo Sakai and Awadh Kishore Prasad 

— for Opposite Party. 

Order.—The petitioners have been convicted 
under 6s. 379 and 426, Penal Code, and sentenced 
to pay a fine of Bs. 50 each under the former 
section with on6 month’s rigorous imprisonment 
each in default and to pay a fine of Bs. 20 each 
under the latter section with two weeks’ rigorous 

imprisonment each in default. 

[a] The charges framed against the peti¬ 
tioners were in respect of an occurrence which 
took place on the morning of llth December 
1948, when they, along with others are alleged 
to have cut away and removed some paddy 
crops from the land of Sheo Singh, the landlord. 
The complaint in the case was filed on the next 
day by Ramjatan Pandey, an employee of the 
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landlord. The landlord’s case wag that the peti¬ 
tionees who were the original tenants had aban¬ 
doned the land and had left off the cultivation 
several years ago with the result that he (tho 
landlord) had amalgamated this land with his 
own bakasht land and came into cultivating 
possession of the same. 

[3] The defenoe of the petitioners was that 
there was no snob occurrence as alleged by the 
complainant on llth December 1948. They, how- 
ever, claimed to have been in cultivating posses¬ 
sion of the land in question and also to have 
cut away and rennved the paddy c ops some 
days earlier than llth December 1948. This wa3 
in answer to the charge under 8. 379, Penal 
Code. The charge under 3. 426, Penal Cole was 
in respect of an allegation that tho petitioners 
had removed some earth from the dha r <ihar 
(dhanhar and the rabi fields and had put up 
an ari as a ridge indicating a dividing line 
between these fields. The prosecution allegation 
was that this ari had been put up by the peti¬ 
tioners in order to shew division a3 against the 
proseoution case that the land had been amal¬ 
gamated. 

[ 4 ] The trial Magistrate came to a finding on 
the evidence that the landlord was in cultivating 
possession of tho land in question and had 
grown the paddy which bai been cut away and 
removed by the petitioners a3 alleged. It also 
found that the petitioners had dug the earth and 
had put up a demarcating ridge on the amal¬ 
gamated land in order to shew their own posses¬ 
sion. On these findings the learned Magistrate 
convicted the petitioners of tho charges frained 
against them. On appeal, the learned Additional 
District Magistrate who heard the appeal upheld 
the findings of the trial Court and dismissed the 
appeal. 

[5] In revision in this Court it was argued, 
in the first place, that the petitioners, in the 
circumstances of this case, were protected by a 
bona fide claim of right, and, as their claim 
was an honest one, they cannot be found to have 
committed any criminal offence. In the first 
place, the defeacedoes not appear to hive taken 
up such a position either in the trial Court or 
in the appellate Court; nor]wa3 any suoh ground 
taken in the petition filed in this Court in its 
re visional jurisdiction. The question, however, 
has been argued at length, and in these circum¬ 
stances it ha3 to be considered. The defence of 
the petitioners is mainly founded upon certain 
entries in the record of-rights which were pre¬ 
pared in the year 1916. The paddy crops are 
alleged to have been removed from plot No. ill 
which forma part of khata No. 45, and khata 
No. 45 finds reoorded in the name of Swayam- 
bar Dusadh who was the father of Prayag 


Dusadh, petitioner 1 . Tho lands are bhaoli lands. 
Petitioner 2 is tho son of petitioner 1 . It is also 
said that petitioner 11 is a purcha3or of half of 
khata No. 45 from petitioner 1. Petitioner 13 i3 
tho son of petitioner 14. These petitioners, 
therefore, claimed to be in cultivating posses¬ 
sion of plot No. Ill from whore the paddy crops 
are alleged to have b:ou removed. It appears 
that the prosecution led evidence in support of 
its claim that the landlord has been in cultivat¬ 
ing po3se a sioa of these lands as tho petit oners 
who a^e recorded in the r« cord-of-right3 had loft 
the cultivation. The question of possession was, 
therefore, of importance on the date of the 
occurrence. Both the Courts below have come 
to a definite finding that possession of these lands 
was with the complainant’s maUk, namely, the 
landlord. This is a question of fact which cannot, 
be interfered with by this Court in its revisional 
jurisdiction. It was, however, contended that' 
this finding was arrived at by the lower apptl- 1 
late Court on an improper consideration of the 
ev.denco in the case. So far as tbe defence is 
concerned, no evidence was given on behalf of 
the petitioners regarding fche'r being in posses¬ 
sion. As r have already stated, the prosecution 
led evidence in support of its claim, and the 
Court of appeal bdow, on a consideration of 
that evalence, came to the finding that posses¬ 
sion was with the landlord. Mere misapprecia- 
tion of evidence, even if that be 30 , would not 
be sufficient to disturb this fiading. (After dis¬ 
cussing further evidence his Lordship held that 
the conviotioa of the petitioners either under 
8. 379 or S. 426, Penal Code, c uld not be inter¬ 
fered with and proceeded:) 

[6-3] Another point argued in support of this 
petition wa9 that the examination of the peti¬ 
tioners in the trial Court under S. 342, Criminal 
P. C„ was not in accordance with law. That 
section provides for the examination of an 
accused p-rson at the close of the prosecution 
case, and it was suggested that in th ; s particular 
instance tho accusod persons were examined 
after the close of the defence evidence which, of 
course, is long after the close of the prosecution 
evidence. Tbi3 argument was sought to be sup¬ 
ported from the order shee: dated 28th November 
1949. The order-sheet of that date ehows what 
took place in the trial Court on that date. It 
begins with a statement that the defence wit- 
nesses were examined, cross examined and dig. 
charged; that certain documents were marked 
on behalf of the accused; that a date wa 3 fixed 
for argument and then it stales that the state- 
ment of tho accused was reoorded. The mention 
that the statement of the accused was recorded 
is at the end of the order sheet of that date, 
and, hmee the argument was that this woul l 
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show that these statements were recorded after 
all the other things had been done. I do not 
think that I can come to this conclusion. The 
order-sheet does not indicate that the events 
entered therein bad taken place chronologically. 
It merely states what had taken place on that 
date. This conclusion finds support from the 
question which was put to the accused at the 
time of their examination under S. 342, Criminal 
P. 0. The question was to the effect that they 
had heard the evidence of the complainant and 
his witnesses, and they were asked what they 
had to say. This would rather shew that the 
examination was made after the close of the 
prosecution evidence, as is provided for under 
S. 342, Criminal P. C. I do not think, therefore, 
that it can possibly be said that the provisions 
of this section have not been complied with. In 
this connection it was also contended that the 
accused were prejudiced by the omission made 
by the trial Magistrate in not putting further 
questions to them regarding the sowing of the 
crops, or possession of the lands, and so forth. 
I have just stated what question was put to each 
of the accused and each answered that he would 
file a written statement. After this no further 
question was asked. Since the accused did not 
desire to answer even one question which was 
put to them and since they undertook to file 
written statements in support of their defence, 
I do not think any prejudice has been caused in 
this case by the omission of the Magistrate to 
Iput further questions. 

[9l Lastly, it was argued that the prosecution 
sought to prove a confession made by one of the 
accused, namely, Prayag Dusadh, and as that 
confession had not been recorded under S. 164, 
Criminal P. C., the confession was inadmissible 
in evidence. In my opinion no confession has 
been made by any of the petitioners at all in 
this case. At the trial stage one Babu Ambika 
Prasad Singh, an Honorary Magistrate, had been 
deputed to make some enquiry, and he stated in 
his evidence that Prayag Dusadh had admitted 
before him regarding the cutting away of the 
crops from Plot No. Ill and that he had also 
further admitted the digging of the land in order 
to separate it from the landlord’s land. The 
argument was that this amounted to a confession 
of guilt which should have been recorded under 
S. 164, Criminal P. 0. Now, the charge was 
regarding the removal of the paddy crops and 
putting up of an ari on llfch December 1948. In 
my opinion, neither Prayag Dusadh nor any of 
the petitioners admitted this charge or confessed 
to have committed any offence on thi3 date. The 
defence was that Prayag Dusadh had put up an 
ari some days prior to 11th December 1948, in 
pursuance of their claim of being in cultivating 
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possession of the lands. In my opinion, there, 
fore, the evidence of the Honorary Magistrate 
who went to hold the enquiry does not shew that 
Prayad (Prayag?) Dusadh had made any con¬ 
fession to him in respect of the offence with 
which he had been charged. In these circum¬ 
stances S. 164, Criminal P. C. f can have no 
application at all. 

[10] The result of my consideration is that 
there is no ground for interference in this appli¬ 
cation. The application must, therefore, be dis¬ 
missed. 

v.b.b. Revision dismissed- 
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SlNHA J. 

Rajkumar Ram and another — Petitioners 
v, Chairman , Sasaram Municipality — Opposite 
Party . 

Criminal Revn, No. 15 of 1950, D/- 21-3-1950, 
against order of Addl. Dist. Magistrate, Shahabad, 
D/- 24-9-1949. 

Municipalities — Bihar and Orissa Municipal 
Act (VII [7] of 1922), Ss. 218 and 375 — Making of 
privy without permission of municipality — Prose¬ 
cution after period prescribed under S. 375 — 
Sustainability of conviction under S. 218, 

The making of a privy without the permission of a 
municipality is not a continuing offenoe as the offence 
is completed as soon as the privy is made. Conviction 
for such an offence, therefore, cannot be sustained 
where the prosecution is launched after six months 
prescribed by S. 375 after the making of the privy. 

[Para 4] 

Ooralch Nath Singh —for Petitioners. 

T . N- Sahai—tor Opposite Party. 

Order —This is an application against the 
concurrent orders of the Courts below convicting 
the petitioners under s. 218, Bihar Municipal 
Act. 

[2] The gravamen of the charge against them 
was that they had made a privy on the first 
floor of their premises without permission of the 
Municipality, and which had been made by 
encroachment on a portion of the Municipal 
survey plot No. 440 of ward No. 3 which belongs 
to the Municipality. 

[3] The defence of the petitioners was that 
thl 3 latrine was made about six years ago, when 
the second storey was built, and that, under 
S. 375, Bihar Municipal Act, the prosecution 
was barred. They further pleaded that there 
had been no encroachment on the Municipal 
survey plot No. 440. 

[4] Though the Courts below have agreed in 
convicting the petitioners, none of them has 
found that the alleged encroachment on the 
Municipal survey plot No. 440 had been proved. 
There is no finding either that the latrine was 
made within six months before the institution 
of the criminal prosecution. But both the Courts 
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below have taken the view that it was a continu¬ 
ing offence, and that, therefore, when the matter 
was brought to the notice of the Municipal Chair¬ 
man within six months from the launching of 
the prosecution, the same was not out of time, 
as contemplated in s. 375, Bihar Municipal Act. 
Now, the only hading on which the conviotion 
is based is that the privy was made without the 
sanction of Municipality. The making of the 
privy, therefore, cannot be a continuing offence, 
as the offence must have been completed as soon 
as the privy had been made. The learned counsel 
for the Municipality has suggested that the case 
might go baok for a fresh decision on these 
points. But this is not a civil suit where the 
parties may be given a fresh opportunity of 
adduoing evidence on question not canvassed in 
the Courts below. In the present case, the pro¬ 
secution must stand or fall on the findings 
arrived at by the Courts below. As already 
indicated, there is no finding that the privy was 
made only within six months from the date of 
the prosecution. The learned counsel for the 
Municipality has not b3en able to point out 
any precedent in favour of the view that, in the 
facts and circumstances of the present case, the 
offence could be said to be a continuing one. 

[ 5 ] I am not concerned in this case with 
what are the rights of the Municipality in 
relation to the privy. The Municipal Act has given 
them the powers to deal with the matter even 
apart from the question of criminal prosecution. 
Whether the Municipality will exercise those 
powers is not a matter which can be gone into 
in this case. But it appears to me that the 
Courts below have misdirected themselves in 
holding that the offence was a continuing one. 

[6] The result is that the application i 3 
allowed, and the conviotion set aside. The fine, 
if paid, will be refunded to the petitioners. 

G.M.J. Application allowed. 

A. I. R. (37) 1950 Patna 511 [0. N. 133.] 

Sinha and Reuben JJ. 

Krishna Kumar Singh and others — Appel - 
lants v. Padum Singh and others — Respon¬ 
dents. 

A. F. A. D. No. 591 of 1944, D/* 23rd November 
1949, from decision of 2od Sub-J , Patna, D/- 16th 
March 1944. 

Co-sharers — Joint property—Building, erection 
of, by cosharer — Right of other cosharer to de¬ 
mand demolition— Limitation Act (1908), Arts. 142 
and 144. 

The plaintiff, who complains of a building of a per¬ 
manent structure on the joint property by hia co- 
owner, cannot obtain a deoree for its demolition or for 
joint possession, unless he can establish that he has 
sustained some substantial Injury by reason of the act 


and that he took reasonable step3 in time to prevent 
the erection: Calcutta view followed; Case law re¬ 
viewed. [Para 7 j 

Annotation : (’42-Corn.) Limitation Aot, Arts. 142 
and 144, N. 35. 

B . N. Rai, K. P. Varma and Sridhar Dayol Sinha 

— for Appellants. 

Q. Sharma, Medni Prasad Singh, Shyamnandan 
Prasad Singh, R. S. Sinha and S. K. Sarhar — 
for Respondents. 

Sinha J—This is a plaintiffs’ second appeal 
from the concurrent decision of the Courts 
below dismissing their suit for a mandatory in¬ 
junction. 

[2] The facts found as proved in thi 3 case are 
as follows. Village Amahra comprises a num¬ 
ber of estates including Tauzi nos. 2731 and 
2758. The plaintiffs are the proprietors of Tauzi 
No. 2758, and the first party defendants 1 to 4 
are the proprietors of Tauzi no. 2731. It ap- 
pears that at the time of the partition of the 
village into several estates certain lands includ¬ 
ing homestead lands were left joint amongst the 
proprietors of the different estates carved out of 
the parent estate. Khewat No. 46 is in respect 
of such joint lands. It comprises a number of 
plots including Plot No. 3419, which is the plot in 
dispute in this case. This plot is included in Khata 

No. 1202 which is shamilat of all the maliks. 
The plaintiffs alleged, as found by the Courts 
below, that riot no. 9419 was the joint property 
of all the proprietors of the different estates 
thus carved out of the parent estate. The de¬ 
fendants contended that the plot in question be¬ 
longed exclusively to the proprietors of Tauzi 
No. 2731. But that has been found against them. 
The plaintiffs alleged that the first party defen. 
danfcs, now respondents, shortly before the insti¬ 
tution of the suit started a structure of a 
permanent character, and that, in spite of their 
protest, the defendants continued their building 
operations which, the plaintiffs apprehended, 
would deprive them of the right of getting the 
plot allotted to their estate in the event of a 
partition of the joint lands. The ground of their 
preferential claim to this plot was that it was 
near their residential house. At the trial the 
plaintiffs attempted to prove that the plot in 
question was surrounded on three sides by their 
lands, but that oaee has failed. The finding of 
the Courts below is that this plot had been in 
possession of the contesting defendants first 
party even since before the preparation of the 
record of rights some thirty years before the com¬ 
mencement of the suit, and though the defendant’s 
case that their structure was muoh older than 
what the plaintiffs alleged had not been accept¬ 
ed by the Courts, the finding is that the struo- 
tutre had been practically completed except for 
the roof which was being made at the time the 


512 Patna 


Krishna Kumar v. Padum Singh (Sinha J .) A. I. R, 


Commissioner appointed by the Court visited the 
locality. The plaintiffs prayed for the demolition 
of the structure on the plot so that it might be 
restored to the condition in which it waB before 
the structures were made. In the record of 
rights this plot is shewn as gairmazma malik 
but in possession of the contesting defendants. 
V large number of persons were impleaded as 
the defendants second party on the ground that 
they were the other co-sharer proprietors of the 
different tauzis , and, as such, interested in the 
result of the suit. Some of those defendants se¬ 
cond party died during the pendency of the suit, 
and one of the questions mooted in the Courts 
below was whether the suit as a whole abated 
on account of those death?. 

[ 3 ] The defendants first party, who are the 
conteaticg defendants, raised a large number of 
issues most of which have been decided against 
them by the Courts below, and no more arise 
foe decision in this Court. The defence, which 
has succeeded in both the Courts below, ia that 
the structure was substantially completed be¬ 
fore the commencement of the suit, and that the 
building was under construction for several 
months without any protest by the plaintiffs. 
vSome of the defendants second party supported 
the plaintiffs* claim whereas others by their 
written statement lent their support to the con¬ 
testing defendants. 

[ 4 ] The trial Court dismissed the suit on the 
ground that, the plot having been in exclusive 
possession of the principal defendants since be¬ 
fore the preparation of the record of rights, they 
had a right to construct the house in question, 
and that the defendants bad acquired occupancy 
right in the same as they were also raiyats of 
the village, and that the suit was barred by 
limitation. On appeal by the plaintiffs, the lower 
appellate Court has agreed with the trial Court 
in the result, but not exactly for the same rea¬ 
sons. It held that the defendant had not ac¬ 
quired any occupancy rights in the land in 
question, and that, though the defendants had 
remained in pos ession of the plot all along since 
before the survey they could not have acquired 
rights by adverse possession, nor could the 
plaintiffs* 3 uit be barred by limitation. But it 
held that the suit had abated S3 against defen¬ 
dants 19, 28, 44 and 62 with the result, as the 
Court below conceived, that, even in the event 
of the plaintiffs’ success, the defendants would 
remain in possession of the house in respect of 
the interest of those defendants. As will pre¬ 
sently appear, the question of abatement was 
absolutely of no conseuqence in th r s oase. 

[6] In this Court in second appeal the learn¬ 
ed oounsel for the appellants has contended that, 


so far as this Court is concerned, this is a case 
of first impression in th9 sense that there is no 
decision of this Court exactly on all fours with 
the present case. This case wa3 placed for hear- 
ing, in the first insfcanoe, before Manobar Ball J. 
who directed it to be placed for hearing before 
a Division Bench. 

[6] On behalf of the appellants reliance was 
placed on the decision of the Allahabad High 
Court in the oases of Najju Khan v. Imtiaz - 

ud din, IS ALL. 115*. (1895 A. W. N. 243); 
Ram Bahadur v. Ram Shankar Prasad, 27 
all. 68S : (2 A. L. J. 465) ; Ram Lai v. 
Muhammad Amir Mustafa Khan , A. I. R. ( 12 ) 
1925 ALL 700 *. (85 I. 0. 849) ; Sheo Harakh V. 
Jai Gov : ni, A.I.R (14) 1927 ALL. 709: ( 01 I. c. 
414) and of the Chief Court of Oudh in the cases 
of Ghandi Prasad v. Shy am Behari , 13 Luok. 
442 : (a. I. R. (24) 1937 Oudh 449) ; Radhye Lai 
v. Kunj Behari , 15 Luck. 61: (a. I. R. (26) 1939 
Oudh 275 ) and Amjad Ali v. Mt. Bismillahan, 
194 I. C. 2CG: (A. I. R (27) 1940 Oudh 24). These 
oases are authority for the proposition that one 
of several joint owners is not entitled to erect a 
building upon joint property without the con¬ 
sent of the other co.sharera, even though the 
erection of such a permanent structure may not 
cause direct I 039 to tbe other joint owners. 
Some of them have gone to the length of holding 
that even when the plot is in the exclusive 
possession of a co-sharer as his sahan darwa.za , 
he ha 3 no right to erect a building on any part 
thereof as that would amount to a change iu the 
method of exclusive possession already enjoyed 
by that co-sharer (See Rad hey Lai v. Kunj 
Behari Lai , 15 Luck 61: (a. T. R. (26) 1939 Oudh 
275). Mahmood J. sitting singly in the case of 
Paras Ram v. Sherjit . 9 ALL. 661: (1887 a.w.n. 
253), after discussing a large number of decisions 
of that Court and of the Calcutta High Court, 
held that the mere fact of a building being 
erected by a joint owner of land without the 
permission of his co-owners, and even in spite 
of their protect, is not sufficient to entitle such 
co-owners to obtain tbe demolition of such 
building, unless they could shew that it had 
caused such material and substantial injury as 
could not be remedied in a suit for partition of 
the joint land. His Lordship further pointed out 
that Courts in India in such matters exercised 
the combined jurisdiction of law and equity, and 
could not disregard equitable considerations in 
enforcing equitable remedies. He also pointed 
out that a distinction must be drawn between a 
case in which tbe building had been erected by 
pure trespasser and a case in which it had been 
erected by a joint proprietor on joint land with¬ 
out permission of hi3 joint co-owners or in spite ot 
their protest. He further pointed out that tho 
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most important case in India was tbe decision 
in the oase of Lola Biswambhar Lai v. Raja - 
ram , 3 Beng. L. B. App. 67. In that oase one of 
the oo owners had erected a wall upon the joint 
land without obtaining the consent of his other 
co-owner, and it was held by Peacock 0. J. that 
the Court would not interfere by ordering the 
demolition of the wall. In the coarse of his judg¬ 
ment his Lordship quoted the following observa- 
tiona of the learned Chief Justice : 

“It appears to me that even if the defendant had 
not a strict legal right to build the wa'l upon the joint 
land, this is not a oase in whioh a Court of Equity 
hoghfc to give its assistance for the purpose of having 
the wall pulled down. A man may insist upon his strict 
rights, but a Court of Equity is not bound to give its 
assistance for the enforcement of such strict rights.” 

‘The decision of Mahmood J. referred to above 
was considered by a Full Bench of the same 
Court consisting of five Judges including Sir 
John Edge 0. J. in Shidi v. Anup Singh, 12 
ALL. 436: (1890 A. W. N. 95 F. B.). In that case 
a cosharer had just started building a kachcha 
structure upon the common land when another 
cosharer instituted a suit for an injunction to 
restrain the construction of the building on the 
ground that the defendant was building the 
structure on land in excess of his share in the 
joint estate and was thus in effect ousting the 
other cosharer. It was found by the Court that 
the defendant had been building upon the land 
in excess of his share whioh would come to him 
on partition and that on partition the plaintiff 
could nob be adequately compensated. In those 
■circumstances the Full Bench held that the 
plaintiff was entitled to a perpetual injunction 
restraining the defendant from proceeding with 
the building, and directing that the building 
already constructed be pulled down. The Court 
further held that, the Court below having exer¬ 
cised its discretion in favour of the plaintiff by 
granting the injunction, it was for the appellant to 
shew that th9 discretion had not been judicially 
exercised, and, as the appellant failed to shew 
that the High Court refused to interfere. The 
Allahabad and the Oudh decisions referred to 
above have purported to follow the decision of 
the Full Bench just noticed. 

[7] On the other hand, the leading case of the 
Calcutta High Court, the decision by Sir Barnes 
Peacock ia 1869 referred to above, has been 
consistently followed by that Court : see the 
cases of Nocury Lall v. Bindabun Ghunder , 
8 cal. 70S; Joy Ghunder v. Bippro Churn , 14 
Cal. 336 and other cases. The matter was 
exhaustively discussed by that eminent Judge, 
Sir Ashutosh Mokerjee, in the case of Ananda 
Chandra v. Parbati Nath, 4 0 . L. J. 198. In 
the course of his judgment his Lordship made 
the following observations : 

1950 P/65 & 66 


“I am not prepared to hold that an exclusive appro* 
priatioo by one oo-owner of a part of the joint land to 
bis own use by the erection of a permanent structure, 

is necessarily evidence of an ouster. The rule is 

well settled that the plaintiff, who complains of the aot 
of his co-owner, oannot obtain a decree for demolition 
of buildings or for joint possession, unless he can esta¬ 
blish that he has sustained some substantial injury by 
reason of the act of which he complains : See Sham - 
nugger Jute Factory Co. Ltd. v. Ram Narain, 14 Cal. 
189 ; Joy Ghunder v. Bippro Churn , 14 Cal, 236 ; 
Atarjan v. Ashak , 4 0. W. N. 788 ; Madan Mohon v. 
Rajab Ali, 28 Cal, 223 ; Soshi Bhusan v. Genesh 
Chunder, 29 Cal. 500 and Fazilatunnessa v. Ijarz 
Hassan, 30 Cal. 901. These cases show that the Court 
will not interfere, unless it is proved that the injury 
has accrued to the plaintiff by reason of the erection of 
the building, and that he took reasonable steps in time 
to prevent the ereotion.” 

With those observations I respectfully agree. In/ 
the present case the learned Subordinate Judge,) 
on appeal, has found that no case of substantial 
injury has been pleaded or made out by the 
plaintiffs. The learned Judge also pointed out 
that the only thing alleged on behalf of the 
plaintiffs was that in the event of a partition the 
laud in question might have been allotted to 
their share as it was near their residential house. 
But the Court pointed out further that there 
were other cosharers also who had got their 
house near the plot in question, and that, there¬ 
fore, the Court could not be sure of the position 
that on partition the plot in question would 
certainly have been allotted to the plaintiffs. 
The Court further pointed out that there is no 
satisfactory evidence to shew that when the 
defendants began to construct the structures the 
plaintiffs raised any objection. As a matter of 
fact, the plaintiffs’ own admission in the plaint 
was that the building was started in February 
1939, and the suit was filed in June of the same 
year. The Court further observed that there was 
nothing to shew that the structure complained 
of was on land in excess of the plaintiffs’ share 
in the common lands of the village. In those 
circumstances the Court below came to the con¬ 
clusion that it was not at all fair and equitable 
to grant a decree for demolition of the struc- 
tures. The question now is whether this Court 
sitting in seoond appeal should interfere with 
the discretion exercised by the Courts below. I 
am definitely of the opinion that no case for 
interference by this Court has been made out. 
That being so, it is not necessary to discuss the 
further question whether there had been an 
acquies3ence on the part of the plaintiffs as 
would deprive them of the legal right which 
they claimed. 

[8] In the Tagore Law Lectures of 1695-96 on 
the Law of Joint Property and Partition in 
British India by R. C. Mitra this question has 
been discussed at some length with reference to 
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the authority of the different Courts at pages 226 
to 233, and the learned author has come to this 
conclusion: 

“The result of the above discussion is, that in no 
case should the Courts, at the instance of a co3harer, 
order demolition of yucca buildings on a joint land, 
after the same have been erected by another cosharer, 
unless it be shown (1) that injury would otherwise 
accrue to the cosharer-plaintiff and (2) that before the 
buildiDgs were started objection was taken to their 
erection; Nocurry Lall v. Brindabun Chunder t 8 Cal. 
708. In short, it is only where a coBharer cannot be 
adequately compensated otherwise than by the demoli¬ 
tion of a building that a Court of Equity should order 
suoh demolition,“ 

[9] In my opinion, the preponderance of 
judicial opinion is in favour of the view that in 
the circumstances of this case the remedy by 
way of a mandatory injunction is not available 
to the plaintiffs. The appeal is, therefore, dis¬ 
missed. As regards costs, I find that the defen¬ 
dants raised a number of false issues which were 
all naturally decided against them. I would, 
therefore, deprive them of the costs of this Court. 

[10] Reuben J. —I agree. 

V.B.B. Appeal dismissed. 

A. 1. R (37) 1950 Patna 514 [C. N. 134.] 

Sarjoo Prasad J. 

Rama Gope and another—Appellants v. The 
State . 

Criminal Appeal No. 26 of 1950, D/-12-6-1950, 

against decision of S. J., Mongbyr, D/- 14-12-1949. 

Evidence Act (1872), S. 9 — Evidence of lest 
identification parade. 

The evidence of the teat identification parade can be 
utilised for corroborating or contradicting the evidence 
of identification made in Court but not as substantive 
evidence. Where, however, it corroborates the evidence 
in Court, it must be regarded as of great value especi¬ 
ally when the test identification parade was held with¬ 
out any unreasonable delay. [Para 4] 

Annotation : (’46-Man.) Evidence Act, 8. 9, N. 5. 

Baldeo Singh and Dilkishore Prasad Singh — 

for Appellants. 

Sidheshwar Prasad 8ingh—ior the State. 

Judgment — In this appeal, the two appel¬ 
lants have been convicted under s. 395, Penal 
Code, and sentenced each to seven years’ rigo¬ 
rous imprisonment. The case is one of highway 
robbery in which the appellants along with 
several other persons are said to have taken 
part and assaulted two persons, one of them 
rather severely, removed the goods and pro¬ 
perties in their possession. 

[2] The prosecution story is that on the night 
of the occurrence, that is, on 6th April 1949 in 
the early hours of morning, the complainant, 
Baburam Singh, along with his grand-daughter] 
Padmavati, a girl of about 11 or 12 years, his 
barahil, Sundar Singh, and a servant, Kesho 
Kahar, were proceeding from village Onwa to 


Barbigha to oatoh a bus there in order to go to 
railway station Sbekhpura for the purpose of 
entraining for Gaya. This waB, as I said, a b 
about 4 A. M. in the morning. The barahil 
and the servant were carrying luggages, and 
the barahil had also a lantern in his hand. 
When they reached a pyne near Barbigha and 
were proceeding towards the north of the pyne, 
some brick-bats were thrown at the party, one 
of which hit the girl Padmavati. This was fol¬ 
lowed by a number of persons waylaying the 
complainant and his party. The dacoits assaul¬ 
ted Kesho, who fled away. Baburam himself 
took to flight, and Sundar, the barahil, who bad 
a lantern in his hand, was hit with lathis and 
bhalas. He in fact received a severe bhala 
injury between his thigh and abdomen. He fell 
down unconscious, and the lantern slipped out 
of his hand and fell, the kerosene oil being 
spilt on the ground which caught fire and blazed 
up. In the light of the lantern, the blaze of oil 
and the flash of torches, the dacoits are said to 
have been identified. Baburam, the complain¬ 
ant, fled to the police station where he was soon 
joined by the servant. Kesho Kahar, who is 
P. W# 3 in the case, and there a first informa¬ 
tion was lodged at about 6 A. M., the place of 
occurrence being two miles from the police 
station. The girl, Padmavati, who is p. w. 2 in 
the case, and Sundar Singh, P. w. 4 were left 
behind at the place of the occurrence. Const¬ 
ables were accordingly sent to the spot who 
brought the girl and the injured Sundar Singh 
with the broken lantern. The police then started 
investigation, and in course of the investigation, 
they obtained some clues from the villagers 
leading to the arrest of the appellants on 7tb 
April 1949. 

[3] There can be no doubt that the occur¬ 
rence ha9 been adequately proved. The only 
question is about the identification of the appel¬ 
lants as being amongst the dacoits. The eye¬ 
witnesses to the occurrence are the complainant 
(p. W. 1), his granddaughter (p. W. 2), the ser¬ 
vant Kesho Kahar (p. W. 3), who received in¬ 
juries, and the barahil Sundar Singh (p. W. 4 ), 
who had rather a serious injury in his abdomen. 
There are two village witnesses, P. Wa. 5 and 6, 
who deposed that at dawn they noticed the ap¬ 
pellants along with eight other persons coming 
from the opposite direction. The party of the 
appellants was armed with lathis and bhalas. 

As the witnesses found the party of the appel¬ 
lants coming in suoh a manner, which was 
rather unusual, they enquired as to where the 
party was coming from and were told that they 
were returning from Barbigha after seeing 
tamasha of Mahabir Ji puja. As this was im¬ 
mediately after the occurrence, the evidence has 
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been considered of some value by the learned 
Sessions Judge. I may here state that the test 
identification was held almost within a week of 


the occurrence, that is on 13th April 1949, and, 
therefore, the test identification is of great 
value. The identification of the appellant Rama 
Gope rests upon the evidence of the complain¬ 
ant, P. W. 1, who identified him at the test 
identification parade. It is, however, curious that 
the complainant could not identify him before 
the committing Magistrate on 25th November 
1949. In his evidence, the complainant explains 
it by saying: 

“It is just possible that I have missed to identify 
some whom I had identified in Jail. In T. I. parade I 
used to catch the hand of the accused and the officer 
used to write his name.” 


Again, when the question of identification arose 
before the Sessions Court, he correctly identified 
the appellant Rama Gope. No substantial criti¬ 
cism could ba made against the manner in 
which the test identification parade wa3 held. It 
is true that one other witness, p. W. 3, identi¬ 
fied the appellant Rama Gope at the te3t iden¬ 
tification parade, but he was unable to identify 
him before the committing Magistrate or in the 
Sessions Court. So far a3 the appellant Aso Mian 
is concerned, he was identified at the tedt iden¬ 
tification parade by the complainant as also by 
the girl, Padmavati (p. w. 2). Though both 
failed to identify him before the committing 
Magistrate, they were again able to identify 
him in the Sessions Court. P. W. 3 also appears 
to have identified Aso Mian at the test identifi¬ 
cation parade but not before the committing 
Magistrate or before the Sessions Court. 

[4] The learned Sessions Judge, when dealing 
with the question of identification, observes as 
follows : 

“Now it ia to be noted that identification by Baburam 
Singh, Padmavati and Kesho Kahar ia not consistent 
throughout this proceeding. For example, in T. I. 
parade Baburam Singh identified Parmeshwar, Sri 
Ram, Rama Gope, Ramdhani and Aso Mian, but in 
the committing Court he identified only Parmeshwar, 
Sriram and Ramadhani and before this Court he has 
indentified Parmeshwar, Rama Gope, Baldeo Gope and 
Aso Mian. P. W. 2 Padmavati identified Aso Mian in 
T. I. parade but she failed to identify him before the 
committing Court and identified Parmeawar in his 
place but before the Sessions Court, 3he haa identified 
Asa Mian and stated that it was Aso Mian who 
examined her person to see if she had ornaments on 
her person. Thi3 waa stated by her on an enquiring 
question put to her. P. W. 3 Kesho Kahar identified 
in T. I. Parade Lutan, Rama Gope, Boldeo Gope, 
Matin Main and Jang Bahadur. Before the lower Court, 
however, he identified Parmeshwar, Ramdhani, Matin 
and Jung Bahadur. Before this Court, he has identi¬ 
fied Ramdhani, Aso Mian, Jung Bahadur and Shama 
Mushar. In connection with the identification by these 
three witnesses, it is to be noted as already stated that 
they had opportunity to look at the faces of the 
dacoits for a very short time, whioh might be few 


seconds only. In such circumstances, it is obviouely 
difficult for them to remember the faces for such a 
long time. In euch a case, the most effective and 
reliable identification is identification in T. I. parade 
whioh took place within seven days of the occurrence, 
when the face3 of the dacoits who were seen were fresh 
in their minds.” 

Thereafter, it appears from the discussion in his 
judgment that he seems to treat thi3 evidence 
of identification as substantive evidence in the 
case. There is no doubt that the evidence of 
identification is of great corroborative value, 
but at the same time it must be remembered 
that it cannot be substantive evidence in the 
case. It can be utilised for the purpose of corro¬ 
borating or contradicting the identification made 
in Court. But if a witness fails to identify an 
accused in Court, his identification at the test 
identification parade cannot be any evidence. I 
can understand the evidence of identification 
before the committing Magistrate being utilised 
a3 substantive evidence, but not the evidence at 
the test identification parade; but, of course, 
where it corroborates the evidence in Court, it 
mu3t be regarded as of great value specially 
when the test identification parade was held 
without any unreasonable delay. I can also 
understand a statement made by the Magistrate 
himself, who held the test identification parade, 
being ultilised a3 substantive evidence, pro¬ 
vided the Magistrate stated that a particular 
witness did identify a particular accused and 
he could depose to this fact from his own 
knowledge as such. In this case however, I do 
not find that the Magistrate, who held the test 
identification parade, did make any such state- 
mont. All that I find is that he observed only as 
follows : “I prepared a chart of T. I. parade. 
This is the chart prepared by me. Marked Ex. 3.*' 
He does not say which witness identified which 
accused. Therefore, merely proving the chart 
cannot be sufficient. 

[5] In this context I would refer to a Bench 
deoision of this Court in Pesh Mohammad v. 
Emperor. A.i.R. (29) 1942 Pat. 319 : (43 cr. L. j. 
742) in which, it appears, some of the accused 
had been identified at a test identification parade 
by some of the prosecution witnesses. These 
prosecution witnesses were produced in Court, 
but they did not give any evidence on the point 
of identification. They were merely tendered 
for cross-examination * which was declined. 
Nevertheless, the Courts below convicted the 
accused relying on the circumstance that they 
had been picked out at the test identification 
parade by the witnesses concerned. Their Lord- 
ships observed that such a procedure was “en¬ 
tirely wrong” and they stated as follows : 

‘‘These persons had not given any evidence against 
the petitioners, and the mere circumstance that they 
had been Been to pick them out at a teat identification 
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and had then made some statement to the sub-registrar 
who conducted it, was wholly irrelevant unless and 
until they gave evidence at the trial when, of course, 
the previous statement was relevant to corroborate 
that evidence. The result is that so far as three of 

the petitioners.there is no legal evidence 

whatever on which a conviotion can be sustained.’' 

Whether the witnesses are tendered and are not 
made to identify in Coart, or they are made 
to identify but fail to do so, does not make any 
difference in the eye of the law, because in 
either case there is “no legal evidence” before the 
Court and convictiou cannot be sustained upon 
the evidence at the te3t identification which in 
that cise becomes inadmissible. 

[6] I may also refer to another Bench deci¬ 
sion of the Allahabad High Court in Nogina v. 
Emperors A. I. R. (8 ) 1921 all. 215 :(27 Cc.l.j. 
813). In that case, the accused was identified 
by two witnesses at the parade held in jail, but 
they failed to identify him at the Sessions Court. 
The learned Sessions Judge there observed, “I 
never attach the slightest importance to success 
or failure to identify in Court.” Their Lord- 
ships refuted this view and stated : 

“If by this statement the learned Judge means that 
he is entitled to treat the evidence of identification in 
the jail a3 substantial independent evidence in the 
trial he is grossly mistaken. 

Identification proceedings-held in the jail eeem to us 
to amount to this, namely that certain persons are 
brought to the jail or other place and make statements, 
either express or implied, that certain individuals 
whom they point out are persons whom they recognise 
as having been concerned in a particular crime. These 
statements are of course not made on oath, and again, 
they are made in the course of extra-judicial proceed¬ 
ings. The law does not allow statements of this kind 
to be made available as evidence at the trial unless and 
until the parsons who made those statements are 
called as witnesses. When these persons are called 
as witnesses then these previous statements become 
admissible not as substantive evidence in the case, but 
merely as evidence to corroborate or contradict the 
statements made by these witnesses in Court (Sa. 155 
and 157, Evidence Act). If when a witness to identify 
is called in the Sessions Court and he states there that 
he can identify no one , there is obviously nothing to 
corroborate and so the evidence of the previous state¬ 
ment , express or implied , made in the course of the 
identification proceedings in the jail is not admis- 
sible (The underlines (here italicized) are mine). 

[7] To a similar effect is the decision of the 
Allahabad High Court in Bindeshri v. Em¬ 
peror , A. I. R. (14) 1927 ALL. 163 : (27 Cr. L. J. 
1358) which follows the above deoiaion. 

[8l It is unnecessary to refer to other cases 
on the point, because, in my opinion, the princi¬ 
ple appears to be quite clear, and, in any event, 
we are bound by the Division Bench decision of 
our own Court in the case of Pesh Mohammad 
v. Emperor (a. i. r. ( 29 ) 1942 Pat. 319: 43 or. 
L. J. 742) referred to by me. My view on the 
point is also strengthened by a decision of the 
Judicial Committee in Brij Bhushan Singh v. 


Emperor , A. 1 . r. ( 33 ) 1946 P. 0. 38: 73 1 . A. 1 : 
21 Luck. 176 : (47 Or. L. J. 336 P. o.). That was, of 
course, a case relating to statements made under 
S. 164, Criminal P. 0. The Chief Court of Oudh 
used those statements as substantive evidence of 


the truth of the facts statad and their Lordships 
observed: 

“Thi3 was an improper use of such statement. A 
statement under S. 164 can be used to cross-examine 
the person who made it, and the result may be to show 
that the evidenoe of the witness is false. But that does 
not establish that what he stated out of Court under 
S. 164 is true.” 


The same principle applies to an identification 
by a witness at the test identification parade. 

[9] Counsel for the State, however, relies 
upon a deoision of the Allahabad High Court in 
Abdul Jalil Khan v. Emperors A. I. R. (17) 
1930 all. 746: (32 cr. L. J. 152). In that case a 
witness picked out an acoused at an identifica¬ 
tion held in jail but failed to identify him before 
the committing Magistrate or before the Sessions 
Court. There, the learned Judges observed that 
an identification by a witness in jail, who failed 
to point him out in the trial Court, was not 
necessarily worthless, and the evidence of the 
witness that he did at the jail poiut out certain 
persons, though he could not remember them, 
read with the evidence of other persons who 
could say who were the persons that were 
identified, may be of some value. These ob¬ 
servations, if I may say so respectfully, are 
rather loosely expressed and cannot afford 
any guiding principle. In the decision in 
question, there is no reference to the earlier 
decision of the same Court in Nagina v. Em¬ 
peror, A. I. R. (8) 1921 ALL. 215: (27 Cr. L. J. 
813), and in any case their Lordships did not rely 
upon the evidence of the witness in spite of his 
having picked out the accused at the test iden¬ 
tification parade. 

[10] The other case relied upon is BacJwhu 
v. Emperor , A. I. R. (17) 1930 oudh 455: (128 

I. C. 739). There, their Lordships observed: 

“The evidence which goea to prove that a person has 
identified another person as having taken part in a 
particular offence either in jail identification proceed¬ 
ings or elsewhere is admissible though the value of 
such evidence Is weakened perceptibly as a general 
rule by failure to identify subsequently in Court. 

Of course, this observation suggests that the 
evidence of identification in jail is by itself some 
evidence in the case. In my opinion, however, 
for the reasons already given above, I cannot 
hold that suoh an evidence can be substantive 
evidence at all. That evidence is admissible 
only for the purpose of corroboration or contra¬ 
diction. ,11 

[ 10 a] The position then is that the only legal 

evidence of identification of Rama Gope is 1 that 
of P. \V. 1, the complainant. The value of this 
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evidence is affected by the fact that the witness 
failed to identify him before the committing 
Magistrate. It is true that two other witnesses, 
p. Wfl. B and 6, did notice him at dawn in a 
party of men carrying lathis and bhalas, but 
this affords very slight corroboration, if at all, 
of his presence in the dacoity; and in any case, 
even though there may be a possibility that he 
was one of the daooits, I think it safe to givo 
him the benefit of doubt. 

[11] So far a3 Aso Mian is concerned, there 
is legal evidence of identification against him of 
two witnesses, the complainant as well as his 
grand-daughter, Padmavati. Padmavati ha3 
definitely stated, while identifying him, that he 
was the man who examined her person to 
see if she had ornaments on. I see no reason 
to disbelieve this evidence of identification 
against him. I am, of course, conscious of 
the fact that both these witnesses failed to 
identify him before the committing Magistrate. 
I confess that in this case I feel that there was 
something wrong in the manner in which the 
identification was oondacted in the Court of the 
committing Magistrate. I have a shrewd sus¬ 
picion in my mind that there may be some 
truth in the explanation given by the complain¬ 
ant of the manner in which the committing 
Magistrate examined the witnesses. I, therefore, 
do not attach much importance to this failure 
to identify the appellant before the committing 
Magistrate. 

[12] The result, therefore, is that the appeal 
of Rama Gope is allowed and he is given the 
benefit of doubt and should be released accor¬ 
dingly. The appeal of Aso Main is, however, 
dismissed and the order of conviction and sen¬ 
tence passed against him is confirmed. 

D.H. Order accordingly . 

A. 1. R. (37) i960 Patna 517 [G. N. 135.] 
Das and Sarjoo Prasad JJ. 

Abdul Wakil Khan—Petitioner v. Mt . Bibi 
Talimunnissa — Opposite Party . 

Civil Revn. No 364 of 1949, D/- 14th March 1950, 
against order of Sub-J., Motihari, D/- 23rd April 1949. 

Civil P. C. (1908), O. 33, Rr. 6 and 7—Evidence 
under—Examination of applicant—Scope —Ques¬ 
tions on merits of claim. 

An examination of the Rule3 under O. 33 clearly 
shows that the evidence given under R. 6 is confined to 
the question of pauperism only though the Court may 
come to a fresh decision both as to pauperism and as 
to the prohibitions in R. 5 after the inquiry under 
R. 6. It is, therefore, not open to the opposite party 
to cross-examine the applicant on the merits of his 
claim at this stage. Where, therefore, a date ia fixed 
for the examination of an applicant lady but the 
pleader for the opposite party does not avail himself of 
the opportunity to examine her, the party cannot, in a 
revision against the order allowing the petition, object 


that he had no opportunity to cross-examine the appli-. 
cant and that if he had suoh an opportunity he would 
have shown that she had no cause of action. [Para 3] 

Annotation : (’44-Com.) Civil P. C., 0. 33, R. 7» 

N. 1. 

S. M. Fazl Ali — for Petitioner. 

S. S. Asghar Hussain and D. N . Varma 

— for Oppssite Party. 

Das J. — This is an application in revision 
against an order of fcbe learned Subordinate 
Judge of Motihari, dated 23rd April 1149, allow¬ 
ing an application of the opposite party to sue in 
forma pauperis. The relevant facts are the 
following. On 17th January 1919, an applica¬ 
tion under o. 33, R. I, Civil P. C., was filed. It 
is stated by the learned Subordinate Judge that 
the applicant was examined wben she presented 
the application for permission to sue in forma 
pauperis. After such examination, the Subordi¬ 
nate Judge was presumably satisfied that the 
prohibitions mentioned in R. 5 of O. 33 did not 
apply. It was accordingly ordered that notice 
should issue to the opposite party and the 
Government pleader. The date fixed was 5th 
February 1949. On that date, the opposite party 
before the learned Subordinate Judge and peti¬ 
tioner before us, appeared and asked for time 
to file an objection. Suoh objection was filed on 
2nd April 1919. The question of an enquiry into 
tbe alleged pauperism then arose, and on behalf 
of the applicant for permission to bus in forma 
pauperis, it was prayed that a commission 
should issue to examine the applicant who wa3 
a pardanashin lady. A commission was order¬ 
ed to be issued on 4th April 1919, and a pleader 
named Mr. Indubhusan Banerji was appointed 
commissioner to take the evidence of the lady. 
On 6th April 1919, this pleader commissioner 
obtained the consent of both parties to the exa¬ 
mination of the lady at her village home on 
18th April 1949. For some reason or ether, the 
learned pleader for the present petitioner 
changed his mind, and thought that the date 
would not suit him, and asked for a postpone¬ 
ment. The pleader commissioner fixed 19th 
April for the examination of the lady. To that 
date also, the pleader for the present petitioner 
did not agree, and the matter was heard by the 
learned Subordinate Judge on that date, who 
said that the objection made by the present 
petitioner was frivolous, and directed the pleader 
commissioner to take the evidence of the lady 
on that dat°. The lady wa3 examined on com¬ 
mission, and subsequently certain other wit¬ 
nesses on behalf of both parties were examined 
on the question of pauperism. On a considera¬ 
tion of that evidence the learned Subordinate 
Judge came to the finding that the applicant 
before him was a pauper, and accordingly 
allowed her to sue in forma pauperis. 
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[ 2 ] The objection taken before us is two-fold. 
Firstly, it is contended that the present; peti¬ 
tioner was not given an opportunity of cross- 
examining the lady. Secondly, it is contended 
that if such an opportunity were given, the 
petitioner vvould have been in a position to 
elicit statements from her which would have 
shown that she had no cause of action for the 
claim of dower which she had made. As to 
the first contention, it seems clear to us that 
the petitioner had an opportunity of cross-exa¬ 
mining the lady, but his pleader failed to avail 
himself of that opportunity. The order for the 
appointment of a pleader commissioner to 
examine the lady was passed on 4th April 1949, 
and on 6th April 1949, the pleader commissioner 
obtained the consent of both parties to the 
examination of the lady on 18th April 1949. 
The arrangement was that a conveyance would 
be obtained on behalf of the lady for taking the 
pleader commissioner and other persons to the 
locality. Subsequently, the pleader of the pre¬ 
sent petitioner changed his mind. The matter 
was then heard in Court, and the learned Subor¬ 
dinate Judge thought that the objeotion raised by 
the pleader of the present petitioner was frivo¬ 
lous. In these circumstances, it cannot be 
reasonably said that the petitioner had no 
opportunity of cross-examining the lady. 

[3] The second contention is, I think, based 
on a misconception regarding the soope of the 
different provisions of o. 33. Order 33, R. 1 
states that subject to the other provisions of the 
order, any suit may be instituted by a pauper. 
The explanation to the rule states who is a 
pauper. Rule 2 states what an application for 
permission to sue as a pauper shall contain. 
Rule 3 relates to the presentation of the appli¬ 
cation. Then comes R. 4 which is important 
for our purpose. That rule states that where 
the application is in proper form and duly 
presented, the Court may, if it thinks fit examine 
the applicant, or his agent when the applicant 
is allowed to appear by agent, regarding the 
merits of the claim and the property of the 
applicant. In other words, the Court can exa¬ 
mine the applicant both with regard to the 
merits of the claim as also the property of the 
applicant. No question of cross-examination 
arises at that stage. Then com6S R. 5 which 
says that the Court shall reject an application 
for permission to sue as a pauper if, amongst 
other things, the allegations do not show a 
oause of action. Obviously, the word ‘allegations’ 
there mean the allegations in the plaint as also 
such allegations as appear from the examina¬ 
tion of the applicant made under R. 4 . Rule 6 
says that where the Court sees no reason to 
reject the application on any of the grounds 
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stated in R. 5, it shall fix a day, of which notice 
is to be given to the opposite party, for reeeiv- 
ing such evidence as the applicant may adduce 
in proof of his pauperism, and for hearing any 
evidence which may be adduced in disproof 
thereof. In other words, R. 6 ushers in that 
stage where an enquiry into pauperism takes 
place. Rule 7 says that on the date fixed, the 
Court shall examine the witnesses produced by 
either party, and may examine the applicant oi 
his agent. Sub-rule (2) of R. 7 says that the 
Court shall also hear any argument which the 
parties may desire to offer on the question whe¬ 
ther, on the face of the application and of the 
evidence, if any taken by the Court the applicant 
is or is not subject to any of the prohibitions 
specified in R. 6. It is clear that the evidence 
given under R. 6 is confined to the question of 
pauperism only, though the Court may come to 
a fresh deoision both as to pauperism and as to 
the prohibitions in R. 5 after the enquiry under 
R. 6. If, therefore, the enquiry under B. 6 was 
confined to pauperism only, it was not open to 
the present petitioner to cross-examine the lady 
on the merits of her claim at the stage when a 
commission was issued for her examination. It 
is not, therefore, open to the present petitioner 
to say that if he were allowed to cross-examine 
the lady, he would have been in a position to 
elioit some statements which would have shown 
that she had no cause of action. It is obvious 
that in this case the learned Subordinate Judge 
was satisfied that the plaint and the statements 
made by the lady, when she was examined 
under R. 4, showed that she had a subsisting 
cause of action. Thereafter, notice was issued 
to the opposite party. The opposite party con¬ 
tested the alleged pauperism, and on the evi¬ 
dence the learned Subordinate Judge was 
satisfied that the lady was a pauper. 

[4] In our opiuion, there are no grounds for 
interference with the order of the learned Subor¬ 
dinate Judge. The application in revision, 
therefore, faile, and is dismissed with costs. 
Hearing fee, one gold mohur, 

[5l Sarjoo Prasad J —I agree. 

D.R.R. Revision dismissed. 

A. I. R. (37) 1950 Patna 518 [C.N. 136.] 
Ramaswami and Sarjoo Prasad JJ. 

Sheonath Prasad and another — Appellants 
v. Bindeshivari Prasad Chaudhury and ano¬ 
ther — Respondents . 

A. F. 0. 0. No. 263 of 1948, D/- 25 4-1950, from 
order of Sub-J., Begusarai, D/- 25-5-1948. 

Limitation Act (1908), Art. 182 ( 5 )—Step-in-aid of 
execution—Application for transfer of decree for 
execution is a step-in-aid of execution.' A. I. R. (22) 
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1935 Pat. 485; A. I. R. (32) 1945 Pat. 71; A. I.R. (3) 
1916 Cal. 488 (F. B.) and A. I. R. (14) 1927 P. C. 73, 
Disting.; Case law discussed . [Para 15] 

Annotation'. (’42 Com.) Lim. Act, Art. 182, N. 121 
Pt. 1. 

M. Rahman —for Appellants. 

4 K . K. Sinha —for Respondents, 

Sarjoo Prasad J —This appeal which ha9 
been preferred by the judgment.debtors arises 
out of an application under o. 21, R. 90 read 
with 8. 47, Civil P. C. 

[2] The decree under execution was passed 
on 26th January 1913. It was transferred for 
execution by the Subordinate Judge, 1st Court, 
Monghyr, under his order dated 17th January 

1946, passed upon an application made by the 
decree.holder for that purpose. The execution 
case to whoh this appeal relates was filed in the 
Court of the Subordinate Judge, Begusarai, on 
31st January 1947. In the said execution after 
the service the various processes certain pro¬ 
perties were^ttached and sold on 1st December 

1947. It appears that immediately after the sale 
but on that very day two of the judgment- 
debtors appeared and applied for time to pay 
off the decretal due3. This application was not 
entertained by the Court, and thereafter on 2 nd 

) January 1948, the judgment-debtors including 
those who had appeared on the date of the sale 
filed this application under o. 21, R. 90 and S. 47, 
Civil P. 0. 

[3l In the application in question the judg¬ 
ment-debtors alleged that the sale was without 
jurisdiction a3 notice under O. 21, R. 22 had not 
been served on them. They also stated that 
there was fraud and material irregularity and 
illegality in publishing and conducting the sale, 
and they further alleged that the execution 
case itself was barred by limitation. 

[4] The decree-holder-auction-purohaser re¬ 
sisted the said application filed by the judgment- 
debtors and contended that the various process¬ 
es were duly served, that there was no limitation 
involved, and that the sale had validly taken 
place. 

[5] The learned Subordinate Judge who heard 
the application by his order dated 26th May 
1948, dismissed the same. He found that the 
plea of non-service of notice under o. 2L, R. 22 

/ was frivolous, that the allegation of material 
irregularity in publishing and conducting the 
sale was incorrect, and that the applicants had 
failed to prove that they had sustained any 
injury by the sale. On the point of limitation, 
the learned Subordinate Judge found that the 
execution case was within time a3 having been 
filed within three years from 17th January 1946, 
whioh was the date of the order passed on an 
application for transfer of the decree for execu¬ 
tion constituting a step-in-aid. 


[6] So far as the service of notice under o. 21, 
R. 22 is concerned, I agree with the view of the 
learned Subordinate Judge that the objection is 
frivolous. A reference to the order-sheet in the 
execution case shows that on 8th February 1947, 
notices under o. 21, R. 22 were directed to be 
issued by the Court. On 10 th March 1947, the 
Court recorded an order that notices had been 
served. Thereafter proceedings were taken for 
issue of attachment and sale proclamation on 
various respective dates. The judgment-debtors 
have not examined themselves to deny this 
service of notice but have put into the witness- 
box a patwari of theirs who was unable to say 
where he was in February 1947, that is, during 
the relevant period of the service of notice under 
O. 21, R. 22. His evidence ha3 been rightly discard¬ 
ed by the learned Subordinate Judge, and I see 
no reason to differ from his finding on that 
point. There is the further fact that tuo of the 
judgment-debtora-appellants aotually appeared 
before the Court on the date of sale and applied 
for time to pay up the decretal due3. 

[7] The question of illegality or irregularity in 
the conduct of the sale or consequent prejudice 
to the judgment-debtors has not been seriously 
pressed before this Court. Even if the evidence 
adduced by the decree-holder on the point of 
service of attachment and sale proclamation is 
meagre, here i3 nothing to show that the price 
fetched at the sale was inadequate. As I have 
said, thG point was not even seriou3ly argued 
before this Court, and I must uphold the deci¬ 
sion of the learned Subordinate Judge thereon. 

[8l The contention seriously advanced on be¬ 
half of the appellants is the contention that the 
execution is barred by limitation. The decree 
under execution is dated 26fch January 1943 
while the execution case itself was filed on 31sfc 
January 1947, evidently three years after the 
date of the decree. Prana, facie , a question of 
limitation will arise. But as stated above, a 
petition for transfer of the decree from the Court 
whioh passed it to the Court of execution was 
made by the decree-holder and an order for 
transfer was passed on 17th January 1946. If 
this application for transfer of the decree for 
execution and the final order passed thereon 
constitute a step-in-aid of execution within the 
meaning of cl. (6) of Art. 182, Limitation 
Act, the execution is within time. The learned 
Subordinate Judge correotly formulated the ques¬ 
tion when be observed : 

“The question for decision therefore is whether an 
application for transfer of a decree is a Etep-in*aid of 
execution and whether the period of 3 years should 
in the present case be computed from 17th January 
1946 “ 

Counsel for the appellants contends that an ap¬ 
plication for transfer is not a step-in-aid of 
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execution, and be drew ouc attention to a deci¬ 
sion of this Court in Mt. Keshar Kmr v. Raje - 
shwari Narain Singh , A. i. r. ( 22 ) 1935 pat. 
485: (167 1 . 0. 791) and Mahidar v. Kalyani 
Prasad , 23 Pat. 707: (A. 1 . r. ( 32 ) 1945 Pat. 71). 
The learned counsel for the respondents relies 
upon certain other decisions of this Court in 
Ramchandra v. Krishna Lai , l Pat. 328: 
(A 1 R. ( 9 ) 1922 Pat. 301), Bhagwat Sahay v. 
Ram Sukrit Ptam t A. 1 . R. (23) 1936 Pat. 313: 
(162 I. 0 . 984), Bhagwat Sahay v. Ram Sukrit 
Ravi 16 pat. 288: (A I. R. (24) 1937 Pat. 361), Bi- 
shundeo Narain v. Raghunath Prasad , 19 Pat. 
864 : (A. I. R. (27) 1940 Pat. 677) and some deci¬ 
sions of the Calcutta High Court in Ahad Bux 
v. Kinkar Chandra f A. I. R. (22) 1935 Cal. 640: 
(168 1 . c. 690) and Sreenath Chakravarti v. 
Priyanath Bandopadhyay t 58 Cal. 832: (a.I.R. 
(18) 1931 Cal. 312). As there appears to be some 
show of conflict between some of the decisions of 
this Court, I consider it desirable to examine 
the decisions cited by the parties in some detail. 

[9] The earliest decision on the point is the 
decision in Ramacliandra v. Krishna Lal t 
1 Pat. 328: (A. 1 . R. (9) 1922 Pat. 301) In that 
case, the decree-holder obtained a decree on 23rd 
May 1911, in the Court of the Munsif of Bhagal- 
pur. Within three years of that date, that is on 
1st May 1914, he applied for a certificate to 
execute the decree in Monghyr where it appear, 
ed that the judgment-debtor had certain 
property. Thi3 application was allowed, and 
the certificate he asked for was granted. It 
appears that the decree was not aotually 
transferred for execution. On 22nd November 
1916, again within three years from the date on 
which he made the last application, the decree- 
holder applied for the same relief, namely, for 
transfer of the decree. Thereafter, he again did 
not take any further steps. On 3rd September 1919, 
again within three years from the date of the 
last application, the decree-holder applied a 
third time. On this occasion the judgment- 
debtor, who appeared, objected that the applica¬ 
tion was time-barred. It was contended by the 
judgmenfc.debtor that the applications made on 
1st May 1914, and again in November 1916, were 
not steps taken in aid of execution, and, as 
such, they could not operate to save the bar of 
limitation. This contention could not find favour 
with their Lordships who held, Sir Dawson 
Miller C. J. f having delivered the judgment: 

“Ihave no doubt whatever however that such an appli¬ 
cation i9 a stcp-in-aid of execution and it is a step which 
is always necessary where the decree-holder desires to 
obtain execution against property situate outside the 
territorial limits of the jurisdiction of the Court which 
made the decree. In fact there are certain decisions to 
the effect that such an application is a step-in-aid of 
execution whereas the learned Yakil for the appellant 


haajiot b9en able to pat before as any oase in whioh the* 
contrary view has been expressed. I should have thought 
myself that there could be no question upon this- 
point." 

The above decision is a Division Bench decision; 
of this Court. 

[ 10 ] A contrary view, however, appears ta 
have been taken in Mt. Keshar Kuer v. Raje - 
shwari Narain Singh , A.I.R. ( 22 ) 1935 Pat. 485 : 
(157 1 . 0. 79l)—the case relied upon by the ap¬ 
pellants. As this is also a Division Bench judg¬ 
ment the case requires closer examination. In 
this case a previous application for execution 
was dismissed on 20th September 1929, and a 
fresh application for execution was filed on 
28 th September 1932, more than three years 
after the dismissal of the previous applica¬ 
tion. On this application, it was contended 
that a notice under 0 . 21 , R. 22 was eerved 
upon the judgment-debtor and there was an 
order of execution in that case. Then a third ap. 
plication for execution was filed which came up 
for consideration by their Lordships. The ques¬ 
tion raised was whether in view of the order 
passed in the second execution oase directing 
the execution to proceed, it was open to the 
judgment-debtors to raise the question in the 
third execution proceeding that the second 
execution case was barred by limitation; in other 
words, the point which fell for decision by tbeir 
Lordships was whether impliedly the point of 
limitation as to the second execution case would 
not be deemed to have been decided against the 
judgment-debtor in view of the direction made 
by the Court that the execution should proceed. 
The decree-holder’s contention was that notice 
under 0. 21, R. 22 having been served on the 
judgment-debtors in the second execution case, 
the plea of limitation would be deemed to have 
been decided against them, it not having been 
raised there and that plea could not be available 
in the third execution proceeding. This plea 
their Lordships did not accept because they held 
that the second application for execution was 
not an application for execution as such, but 
simply an application for sending copy of the 
decree and certificate for execution to another 
Court. For this reason, they held that the plea 
of limitation was available to the judgment- 
debtor, and that the third application was, there¬ 
fore, barred by limitation. Incidentally they 
have, of course, observed in their judgment that 
an order for sending a deoree to another Court 
for execution is not an order for execution and 
it could be made on a simple application with¬ 
out any form. But they have said nothing that 
such an application could not constitute a 
etep-inaid of execution. In fact, this point was 
never argued before them. All that they held 
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was that such an application was not an 
application for execution, and they did so 
only for the purpose for deciding whether the 
question of limitation was available to the judg¬ 
ment-debtor or it was barred by the principle of 
1 constructive res judicata . Therefore, this case is 
no authority for the contention that an applica¬ 
tion for transfer of a deoreefrom one Court to 
another and the order passed thereon did not 
constitute a step-in-aid of execution as con¬ 
templated by Art. 182 (5), Limitation Act, and 
did not, in my opinion, in any manner shake the 
authority of the previous decision in Ramcliandra 
v. Krishna Lai , 1 pat. 328; (A.I.B. (9) 1922 Pat. 
301) which does not appear to have been even 
referred to in this later case. In my opinion, the 
learned Subordinate Judge has correctly dis¬ 
tinguished that decision. 

[Ill The decision in Ramchandra'^. Krishna 
Lai , l Pat. 328 : (A. I. B. (9) 1922 Pat. 301) was 
followed in another decision of this Court in 
Bhagwat Sahay v. Krishna Lai , A. I. R (23) 
193G pat. 313 : (162 i. c. 984), where Wort J. 
sitting singly held that an order made on an 
application for transferring the decree for execu. 
tion to another Court, is a step-in-aid of execu- 
j tion and gives a fresh start to the deoree-holders 
under Art. 182 ( 5 ). It is true that the observations 
of Wort J. cast some doubt upon the correctness 
of the decision in Ramchandra v. Krishna 
Lal t 1 pat. 328; (a. i. R. (9) 1922 pat. 301) in 
view of the decision of the Privy Council in 
Banku Behari v. Naramdas Dutt t 54 i.a. 129: 
(A. I. B. (14) 1927 P.C. 73). But Wort J. himself 
recognised the distinction that the decision of 
the Privy Council was on Art. 183 and not on Art. 
182, Limitation Act. The learned Judge was also 
in some doubt as to the accuracy of the obser- 
vations made by Sir Dawson-Miller in his deci¬ 
sion in Ramchandra v. Krishna Lai , 1 Pat. 
328: A. 1 . R. (9) 1922 Pat. 301) when Wort J. 
pointed out that Art. 182 ( 5 ), Limitation Act, 
does not speak of an application in aid of 
execution but speaks of an order made on an 
application as a “sfcep-in-aid of execution.” This 
doubt would not have arisen if, I may say so 
with respect, Wort J. were conscious of the fact 
that the article, as it originally stood prior to 
) its amendment by Act IX [9] 0 / 1927, did not 
contain the words “the final order passed on an 
application made.*’ Therefore, when Sir Dawson. 
Miller gave hia decision, his judgment was quite 
in consonance with the language of the article 
as it then stood, 

[12] The other decision relevant on the point 
is the decision in Bliagwat Sahay v. Ram Su - 
hr it Ram , 16 pat. 288 : (A. 1 . B. (24) 1937 pat. 
361). This was a decision in Letters Patent Ap. 
peal against the aforesaid judgment of Wort J. 


which I have already discussed. In this decision 
Oourtney-Terrell O. J. and James J. affirm¬ 
ed the view taken by Sir Dawson-Miller in the 
case of Ramchandra v. Krishna Lai , 1 Pat. 
328 : (A. I. R. (9) 1922 pat. 301). They also dis¬ 
tinguished the decision of the Privy Council in 
Banku Behari v. Naraindas Dutt , 64 i.a. 129: 
(A. I. R (14) 1927 P. 0. 73), with these obser¬ 
vations : 

“It seems, however, quite clear that the distinction 
has been recognised by many of the other High Courts 
that the decision of tbdr Lordships of the Privy Coun¬ 
cil dealt only with Art. 183.” 

They definitely held : 

“The decision of this Court in Ramchandra v, Kri¬ 
shna Lai . 1 Pat. 323 : (A. I. R. (9) 1922 Pat. 301), 
was not affected in the least by tho decision cf the Privy 
Council and the order for transfer was a step-in-aid of 
execution and the subsequent proceedings by the de¬ 
cree-holder were consequently within time under Art. 
182, cl. (6).” 

[13] To a similar effect is another Division Bench 
decision of this Court in Bishundeo Narain v. 
Ragliunaih Prasad , 19 pat 354 :( A.l R. (27) 1940 
Pat. 677), to which Wert J. himself was a party 
though the judgment in the case was delivered 
by Meredith J. In that case also their Lordships 
reiterated the principle that an application for 
transfer of a decree, if made to a proper Court, 
i3 a step-in-aid of execution. Such an applica¬ 
tion must also bo an application in accordance 
with law. 

[ 14 ] Having regard to these numerous autho- 
rities of this Court, it would have been unne¬ 
cessary to enter into such details in an examina¬ 
tion of the question but for the fact that another 
discordant note was sounded in the year 1945, 
despite those earlier pronouncement by Manobar 
Lall J. to which Beevor J. also agreed in Mahi - 
dar v. Kalyani Prasad , 23 pat. 707 : (A. I. R, 
(32) 1946 Pat. 71). Learned counsel for the ap¬ 
pellants has very strongly relied upon this deci¬ 
sion in support of hi3 arguments. It is gratifying 
to note that the facts of this case have been 
very carefully analysed by the learned Subor¬ 
dinate Judge in his judgment under appeal. 
The decree in the case was obtained on 25th 
March 1930 in the Purulia Court. In the years 
1930, 1S32 and 1933 infructuous attempts were 
made to execute thi3 decree. On 9th July 1936, 
another execution case was started but it wa3 
dismissed on part satisfaction in May. 1936. On 
18th June, the same year the decree-holder made 
an application to the Purulia Court which had 
passed the deoree that the decree should be 
transferred for execution to the Court at Asansol 
with a certificate of non-satisfaction, and, on 
that very date the Court passed an order direct¬ 
ing transmission of the decree on preparation 
of the required certificate of non satisfaction. 
In pursuance of this order, a certificate was pre- 
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pared by the office on 25th June 1936 whioh 
was signed by the Court with necessary direc¬ 
tions. The order and the certificate of non-satis¬ 
faction were received by the Court at Asansol 
on 4th July 1936, but as the decree-holder did 
not make any application for execution before 
the Asansol Court, the certificate was returned 
to the Purulia Court on 4th March 1937. 
On 6th July 1939, the decree-holder made an 
application for execution of the decree to 
the Court at Purulia. Mr P. R. Dass appearing 
for the appellants-judgment-debtors argued that 
the date of the final order passed in the appli¬ 
cation to take the step-in-aid of execution could 
not be taken to be beyond 25th of June 1936, and 
therefore, the application for execution filed on 
6 th July 1939, was barred by limitation being 
definitely beyond three years from the date of 
that order. Their Lordships gave effect to this 
contention of Mr. P. R. Das, and they held that 
the date of final order was 25th June 1936, and 
not 6th July 1936. They say so in very clear 

terms when they observed in the judgment; 

“In my view, therefore, it follows clearly that the 
final order on the application to take step-in-aid of 
execution in this case was passed on 25th June 1936, 
and not on 6th July 1936.” 

This as the learned Subordinate Judge points 
out, by necessary implication assumed 

“that an application for transfer of a decree was a step- 
in-aid of execution and that limitation ran from the 
date of the final order passed thereon disposing of the 
case judicially.” 

I have quoted the words of the learned Subor¬ 
dinate Judge himself. It is true that in the said 
judgment their Lordships incidentally also ob¬ 
served that the application for transmission of the 
decree to the Court of Asansol with a certificate 
of non-satisfaction 

“was not by itself a revival of the decree within the 
meaning of the Act ioasmuch a9 it was a mere minis¬ 
terial act of an officer of the Court and not th8 judi¬ 
cial act of a Judge.” 

They relied for this observation upon a Full 
Bench decision of the Calcutta High Court in 
Qhutterput Singh v. Sumarimil , 43 cal. 903 : 
(a. I. R, (3) 1916 Cal. 488 F. B.) and they held 
that the correctness of this decision was approv¬ 
ed by their Lordships of the Judioial Committee 
in Banlcu Behari v. Narain Das Dutt , 54 I. a. 
129 ; (A. x. R. (14) 1927 P. 0. 73). These obser¬ 
vations do not constitute the ratio decidendi 
of the case and must be taken to be mere obiter. 
In any case the observations cannot amount to 
anything more than saying that an application 
for transmission of a decree for execution to 
another Court did not constitute a revivor of 
the decree. But they nowhere said that it would 
not constitute a step-in-aid of execution and that 
the order passed thereon would nob operate to 
save limitation under Art. 182 (5), Limitation 


Act. On the other hand, as I have pointed out, 
in agreement with the learned Subordinate 
Judge their Lordships held by necessary impli¬ 
cation that the application for transfer of a 
decree did constitute a step-in-aid of execution, 
and the final order passed thereon was a fresh 
starting point of limitation for execution of the 
decree. 

[15] It would be needless to multiply autho¬ 
rities but the decision of the Calcutta High Coart 
in Sreenath v- Priyanath, 58 Cal. 832 : (a. I. R. 

( 18) 1931 cal. 312) furnishes an interesting 
study. In that case reliance was placed upon 
the aforesaid Full Bench decision in Chutterput 
Singh v. Sumarimal, 43 cal. 903 : (a. i. R, (3) 
1916 cal. 488 F. B,). and the Privy Council deci¬ 
sion in Banlcu Behari v. Narain Das Dutt , 

54 I. A. 129 : (A. I. R. (14) 1927 P. 0. 73), for 
the contention that an application to a Court 
which passed the decree for the transfer of the 
decree to another Court for execution is not a 
step-in-aid ofexecution.lt must be observed that 
the point did not actually arise in the case but 
Mukerji J. repelled the contention in these 
words ; 

“We desire to say that it has no foroe, that the autho¬ 
rities are the other way about, and that the two deci¬ 
sions, on which reliance has been placed, relate to 
decrees passed on the Original Side of the Court, which 
under the praotice obtaining there, are transferred for 
execution under ministerial orders. No question of a 
step-in-aid of execution arises under the artiole of Limi¬ 
tation applicable to such decrees, but a question 
of revivor which such ministerial orders can never 
amount to. Of course, a mere application to have a 
decree transferred to another Court is not an applica¬ 
tion for execution (Khetpal v. Tikam Singh, 34 ALL. 
396 : (14 I. C. 172)), but we do not think it has ever 
been held that it is not a step-in-aid of execution: in 
fact it is the first aid that the Court which passed the 
deoree is called upon to give to a decree-holder who 
stands in need of it when execution has to be had in a 
different Court.” 

With all these observations of the learned Judge 
I respectfully agree. The two decisions, there¬ 
fore, of the Full Bench in Chutterput Singh v. 
Sumarimal , 43 cal. 903 : (a. i b. (3) 1916 Cal. 
489 F. B.), and of the Judicial Committee in 
Banku Behari v. Narain Das Dutt, 54 I. a. 

129 : (A. i. r. (14) 1927 P. 0. 73) should not 
oause any confusion on the point. They are deci¬ 
sions given under Art. 183, Limitation Act, and 
have nothing to do with the interpretation of 
Art. 182 (5) of the said Act. I, therefore, think 
that the learned Subordinate Judge was right 
in holding that the application for execution was 
within -time, and the appellants* contention on 
the point is therefore without any substance. 

[16] Counsel for the respondent has also con. 
tended that the question of limitation was not 
available to the judgment-debtors.appellants as 
it wa barred by the principle'of constructive rds 
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judicata . He contended that notices under o. 21, 
R. 22 having been served upon the judgment-deb¬ 
tors and thereafter the Court having ordered the 
execution to proceed by attachment and sale of the 
properties in execution and the judgment-debtors 
% having never appeared to object to the execution 
on the ground of limitation, it must be implied* 
ly taken to have besn decided against them. He 
relied for this purpose upon a decision in LaUt 
Mohan v. Sarat Chandra , 37 0 . w. N. 752 : 
(a. I. R. (20) 1933 Cal. 855) and Rajitagiri - 
pa thy v. Bhavani Sankaram , 47 Mad. 641 : 
(a. I. R. (ll) 1924 Mad. 673), Learned counsel 
for the appellants, however, contended that the 
principle of constructive res judicata should not 
be extended so far. He submits that oinstructive 
res judicata could have been applied if the 
judgment-debtors had appeared at some stage 
of the execution case and had done some overt 
act to indicate that they allowed the execution 
case to proceed without any such objection on 
the score of limitation. In any view of the matter 
it is unnecessary to deal with the question be¬ 
cause I have held already that there wa3 no 
limitation in the present case. 

[17J For the reasons stated above, I must 
? uphold the decision of the learned Subordinate 
Judge and dismiss the appeal with costs. 

[18] Ramaswami J.— I agree. 

D.R.R* Appeal dismissed . 

A. I. R. (37) 1950 Patna 523 [C. N. 137.) 

RaMA8WAMI and Narayan JJ. 

Jamuna Prasad Lala — Appellant v. The 
Bengal Iron Co. Ltd. — Respondent. 

A. F. A. O. No. 264 of 1949, D/- 10-3-1950, from 
order of A. D. J., Purulia, D/- 22-7-1949. 

Houses and Rents — Bihar Buildings (Lease, 
Rent and Eviction) Control Act (III [3J oi 1947), 
S. 11 — Tenant-at-will of plot of land — Decree 
against —Executability. 

Where a person who is a tenant-afc-will with respect 
to a plot of land of which he was granted possession 
by the landlord, subsequently constructs a building 
thereon without the permission of the landlord, he is 
not a tenant within the meaning of S. 11 and execu¬ 
tion of the decree directing him to vacate the land and 
remove the structures within a certain period is not 
barred. [Para 6] 

y S. Anwar and Chandi Pd.—tor Appellant. 

D. C. De and S. C. Mazumdar — for Respondent. 

Ramaswami J.— The question at issue in 
this appeal is whether the execution of the 
decree taken by the respondent is barred under 
S. ll, Bihar Buildings (Lease, Rent and Evic¬ 
tion) Control Aot, 1947. 

[2] The respondent brought the suit on the 
ground that the appellant was a tenant-at-will 
having been let in possession of the disputed 
plots by virtue of a compromise in a previous 


title suit. As the appellant refused to quit in 
spite of the service of notioe the respondent 
claimed that he should be granted a decree for 
ejectment and for vacant possession of two 
plots. The appellant contested the suit on the 
ground that he had constructed a permanent 
structure upon the plots within the knowledge 
of the respondent and was therefore not liable 
to be evicted therefrom. The appellant also 
denied that the plaintiff had title in respect of 
the land. The trial Judge granted a decree to the 
plaintiff whioh the learned Subordinate Judge 
reversed. In second appeal the High Court res¬ 
tored the decree of the trial Judge which is to 
the following effect: 

“The defendants are hereby directed to vaoate the 
land in suit and remove the structures within a period 
of 3 months from the date of the decree and on their 
failure to do so they will be evicted in due course of 
law and shall be liable for costs." 

[3] In support of this appeal, Mr. Anwar 
Ahmad addressed the argument that S. II of 
Bihar Act III [3] of 1947 is a bar to the execution 
of the decree. In my opinion, this argument is 
untenable. Section 11 (l) of the Act is to the 
following effect: 

“Notwithstanding anything contained in any agree¬ 
ment or law to the contrary and subject to the provi¬ 
sions of section 12, where a tenant is in possession of 
any building , he shall not be liable to be evicted there¬ 
from, whether in execution of a decree or otherwise, 
except — 

(a) in the case of a month to month tenant, for non¬ 
payment of rent or breach of the conditions of the 
tenanoy, or for sub-letting the building or any portion 
thereof without the consent of the landlord, or if he is 
an employee of the landlord occupying the building as 
an employee, on his ceasing to be in such employ¬ 
ment; and 

(b) in the case of any other tenant, on the expiry of 
the period of the tenancy, or for non-payment of rent, 
or for breach of the conditions of the tenancy: 

Provided that nothing contained in this section shall 
apply to a tenant whose landlord is the Provincial or 
the Central Government or any looal authority consti¬ 
tuted under omy enaotment for the time being in 
force.” 

[4] It is of importance to observe that 8. ll 
(l) is applicable only to a case of eviction of a 
tenant who “is in possession of any building.” 

[6] Section 2 (h) of the Act defines a tenant 
to mean “any person by whom, or on whose 

acoount, rent payable for a building . 

Again S. 2 (a) defines “building” to be 

“any building or hut or part of a building or hut 
let or to be let separately for residential or non-resi- 
dential purposes, and includes (i) the garden, grounds 
and out-houses, if any, appurtenant tj such building 
or hut or part of such building or hut; and (ii) any 
furniture supplied by the landlord for use in such 
building or hut or part of a building or hut." 

[6] Upon the proper construction of S. 11 (l) 
read with 8. 2 (a) and S. 2 (h) it is manifest 
that B. 11 only bars the execution of a deoree 
obtained against a tenant who is in possession 
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of a building for which he is liable to pay rent. 
Upon the admitted facts of the present case it is 
clear that the appellant was merely a tenanfc- 
at-will with respect to two plots 302 and 318 of 
which he was granted possession by the respon¬ 
dent; that subsequently the appellant built 
structures thereon without the permission of the 
respondent. It is necessary to state that the 
decree of the learned Munsif which was affir¬ 
med by the High Court in appeal directs that 
the appellant should vacate the land and remove 
structures within a period of three months from 
the date of the decree. Upon these facts, it is 
impossible to hold that the appellant is a tenant 
within the meaning of 9. ll (l) read with s. 2 (b) 
of Bihar Act ill [3] of 1947. That being so it 
follows that the execution of the decree is not 
barred by 8. 11 of the Act. 

[7] In this context reference should be made 
to Jaminikanto Harandralalv. Bonomali Dey t 
A. I. R. (35) 1948 Cal. 172: (i. L. R. (1948) 1 Cal. 
146) in which a suit had been filed by a land¬ 
lord against his tenant not for the recovery of 
a house but of bare land and the landlord had 
obtained a decree in his favour before the 
Calcutta House Rent Control Order came into 
force. Section 9 of that Order prevented a 
landlord from getting a decree for recovery 
of possession or any house from his tenant 
except in three classes of cases which are pro¬ 
vided for in provisos (a), (b) and (c) to that 
section. It wag admitted in that case that none 


Limitation Act (1908), Art. 182 - Final adjudica- 
tton with regard to mesne profits-Direction to pay 

deficit court-fee—Final decree for mesne profits_ 

Starting point of limitation for execution — Civil 
P. C. (1908), O. 20, R. 12 — Court-fees Act (1870), 

o.ll. 

Where the amount of mesne profits is finally deter¬ 
mined by the Court which further directs that no 
decree shall be prepared unless the deficit court-fee is 
paid, the direction only means that the formal draw¬ 
ing up of the decree is postponed until the court-fee 
is paid. The order determining the me 3 ne profits 
amounts to a final decree and no fresh final deoree is 
necessary to be prepared on payment of the deficit 
court-fee. The question of court-fee is a matter of mere 
calculation with reference to the Court-fees Aot. No 
further adjudication by the Court is necessary to deter¬ 
mine the amount of court-fee. The time for execution 
will, therefore, run from the date of the order deter¬ 
mining the amount of mesne profits : Case law re m 
ferred. [Paras 5 and 16] 

Annotation : (’42-Com.) Limitation Aot, Art. 182, 
N. 30 ; (’50-Com.) Civil P. C., 0. 20, R. 12 N. 2 ; 
(’49-Corn ) Court-fees Act, 8. 11 N. 4. 

Qazi Nasrul TIassan — for Appellants. 

L. K. Jha and M. Rahman — for Respondent. 

Ramaswami J —This case has a long and 
complicated history; but the question posed for 
deoision in this appeal lies within a short com¬ 
pass. The appellant brought the suit for a 
declaration of title, for possession and mesne 
profits with respect to l/9th share of certain 
villages which belonged to her parents Fazl 
Imam and Bibi Zohra. The respondent who 
was her eldest brother admitted her claim. The 
other defendants effected a compromise with 
the appellant which was recorded by the Court. 


of the provisos applied to the case. But it was 


On 9th February 1926 the appellant obtained a 


argued that in view of the main enactment as decree for possession of her share and for mesne 
contained in S. 9, Calcutta House Rant Control profits. It is not necessary to trace in detail the 


Order, the decree which had been passed in the 
suit ought not to have been passed. This conten¬ 
tion wa3 rejected by Mitter A. C. J. who obser¬ 
ved as follows: 

“Section 9 speaks of a decree for the recovery of 
possession of any house and the word ‘house’ has been 
defined iu section 2, sub-s. (3) in a manner which 
would iuclude a but. But the suit which had been filed 
by BoDomali De against hie tenant was not a suit for 
the recovery of a house even in that extended sense, 
but of bare land because he had let out bare land. The 
main enactment contained in S. 9 is therefore out of 
the way.” 

[8] For thege reasons therefore I hold that 
this appeal is without merit and should be ac¬ 
cordingly dismissed with costs. 

[9] Narayan J.—I agree. 

D.H. Appeal dismissed - 

A. I. R. (37) 1950 Patna 524 [C. N. 138.] 
Ramaswami and Narayan J J. 

JIakim Md. Idris and others — Appella?its v. 
Md. Kabir — Bespondent. 

A. F. O. 0. No. 106 of 1948, D/- 20-3-1950, from 
order of Sub-J., Patna, D/- 13-1-1948. 


further stages of the litigitions. On 2Sth March 
1931, the plaintiff filed an application for ascer¬ 
tainment of mesne profits from the respondent 
with respect to her share according to the preli¬ 
minary decree. Mr. Bagchi who was the Sub¬ 
ordinate Judge at the time isgued notice to the 
parties, recorded evidence of witnesses and on 
8th March 1939 adjudicated the quantum of 
mesne profits. The last paragraph of hig order 
states : 

“I would therefore allow mesne profits for the period 
of claim at Rs. 652 per year according to the previous 
finding [vide Ex. 1). Interest will be allowed at 6 per 
cent, per annum from the end of each year of claim 
up to date. The office will calculate the amount of 
court-fee payable by the plaintiff and no decree will be 
prepared till the same is paid. Pleader's fee at 5 per 
cent, is allowed on the amount of mesne profits 
decreed. The plaintiff will also get the costs of this 
application proportionate to her success.” 

[2] On 2lst April 1939, the appellant^ was 
informed tbat 3he ought to pay Rs 292-S‘O being 
ascertained amount of court-fee. The appellant 
apparently took no action but on 13th March 
1915 after a lapse of about six years the appel¬ 
lant paid the requisite amount of court-fee and 
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asked that a final decree for mesne profits 
should be prepared. The respondent objected 
that the execution of the deoree was time barred 
and that the deoree cannot be revived by pay¬ 
ment of court-fee after a lapse of more than 

i three years. Mr. S. K. Prasad, Subordinate 
Judge, upheld the objection of the respondent 
holding that the final adjudication between the 
parties regarding the amount of mesne profits 
was given on 8th March 1939, which date must 
therefore be taken to be the date of the decree; 
and the question of court-fee payable was a 
mere matter of calculation and the Court had 
nothing further to adjudicate in order to deter- 
mine the amount of court-fee. The Subordinate 
Judge therefore refused to prepare another final 
decree. 

[3] In support of this appeal, Dr. Qazi Nazrul 
Hassan addressed the argument that on 8th 
March 1939 the decree was passed on condition 
that the necessary court fee wa3 deposited, that 
limitation would run from the date when proper 
decree was drawn after the amount of court-fee 
was paid. Learned counsel submitted that the 
Subordinate Judge ought to have drawn a fre3h 
deoree on the date the necessary court-fee wa3 

, paid, 

[4] In my opinion, this argument is untenable. 
In this case, there can be no doubt that final 
adjudication between the parties regarding the 
amount of mesne profits was given on 8th March 
1939. That data must therefore be taken to be 
the date of the final decree. Learned counsel 
for the appellant laid stress on the last portion 
of the order of 8th March 1939, that is, "the 
office will calculate the amount of court-fee 
payable by the plaintiff and no decree will be 
prepared till the same is paid.” It was argued 
that something more was nece33ary to be done 
by the Court in order to pass the final decree. 
But it is not possible to accept this argument. 
"Decree" as defined in 8. 2 (2), Civil P. C., 
means 

“the formal expression of an adjudication which so far 
a3 regards the Court expressing it, conclusively deter¬ 
mines the rights of the parties with regard to all or 
any of the matters in controversy in the suit and may 
be either preliminary or final.” 

The explanation states : 

j “A decree Is preliminary when further proceedings 

have to be taken before the suit can be completely dis¬ 
posed of. It is final when such an adjudication com¬ 
pletely disposes of thesuit. It may be partly preliminary 
and partly final.” 

Co] The matter in controversy between the 
(parties was the amount of mesne profits. That 
waB finally determined by the order dated 8th 
March 1939. The amount being determined the 
question of court-fee was a matter of mere 
calculation with reference to the provisions of 
the Court-fees Act. No further adjudication by 


the Court was necessary in order to determine 
the amount of the court-fee. It is true that the 
Subordinate Judge directed that "no decree 
shall be prepared unless deficit court-fee were 
paid." But the Subordinate Judge only meant 
that the formal drawing up of the decree should 
be postponed until the court-fee was paid. 
Nothing more remained to be decided by the 
Court. The moment the plaintiff paid the 
deficit court-fee in accordance with this order 
the decree would have been automatically drawn 
up. The order of the Subordinate Judge dated 
8th March 1939 constitutes, in my opinion, the 
‘‘final decree;" and the appellant is not war- 
ranted in asking the Subordinate Judge to 
prepare a fresh final deoree on the date he paid 
the amount of court-fee. 

[6] It was objected for the appellant that the 
Subordinate Judge did not formally embody his 
order of 8fch March 1939 in the form of a 
decree. But the objection is of no avail for on 
principle it is clear that if a decision really 
determines the rights of the parties fully and 
finally it is in the eye of law a decree even 
though the Court giving the decision has not 
formally embodied its result in the form of a 
decree. 

[7] This opinion is supported by a catena of 
authorities. In Raja Bhup Indar Bahadur 
Singh v. Bijai Bahadur Singh, 27 I. A. 209 : 
(23 ALL. 152 P. 0.) a decree in ejectment dated 
12th November 1887, declared the plaintiff entitl¬ 
ed to future mesne profits, and wa3 eventually 
affirmed by the Queen in Council on llfch May 
1895. The plaintiff obtained possession on 30 fch 
November 1895. On 16th March 1896, he petitioned 
the District Judge alleging that me3ne profits 
were due from the date of the suit till reoovery 
of possession. The defendant objected, that he 
was not entitled to any further mesne profits 
under this decree. After hearing the parties the 
District Judge ordered that the plaintiff was en¬ 
titled only to mesne profits for three years from 
12th November 1887. The Judicial Committee 
held that the order of the District Judge was in 
the nature of a final deoree as defined in 8. 2, 
Civil P. C. and was appealable. At p. 214 Lord 
Hobhouse states ; 

“It appears to tbeir Lordships that the plain mean¬ 
ing of S. 2 is to make this order a decree appealable 
under S. 540. Mr. Ros3 has not shown any reason why 
the words of the Code should not be construed in their 
plain and obvious sense. On the contrary the obvious 
sense ia that which best accords with ordinary con¬ 
venience and ordinary rules of practice.” 

[8] In Khub Lai SingJi v. Raghubans 

Narayan Singh , 7 pat. 491 : (A. I. R. (16) 1928 
Pat. 565) a Bench of this Court following the 
decision of the Judicial Committee held that an 
order determining the period within which com- 
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pensation shall be payable was a decree and an 
appeal lies therefrom. 

[9] In Khatemannessa Bibi v. Upendra 
Chandra , a. i. B. (ib) 1928 Cal. 804 : (115 I. 0. 
591) there is a decision of the Calcutta High 
Court to a similar effect. 

[10] In Adinarayana Chetti v. Narasimha 

Chetti , 64 Mad. 337 : (A. I. B. (18) 1931 Mad. 471), 
there was a preliminary decree which embodied 
a scheme by which trustees were appointed for 
the management of a temple. In the same 
decree, there was a direction that either the 
plaintiffs or defendant 1 should apply for the 
appointment of a commissioner to go into the 
accounts as between the defendants and the 
temple, and that the newly eleofced trustees were 
to take possession of the temple and its pro¬ 
perties only on payment to defendant 1 of 
whatever sum that might be found due by the 
commissioner. In pursuance of the deoree, a 
commissioner wag appointed who submitted a 
report upon which the Subordinate Judge gave 
decision that the trustees were to execute a 
decree for the amount found due against defen¬ 
dants 1 and 3 on their paying a sum of Rs. 217-7-0 
as court-fee. The learned Judges held that the 
order of the Subordinate Judge was in substance 
a “decree” as defined by S. 2, Civil P. C. and 
therefore appealable. 

[11] In Surajdeo Narayan Singh v. Musah• 
rao, l Pat. L. j 359 : (a. i. r. (3) 1916 Pat. 235) 
the decree under execution was a redemption 
decree. The judgment was pronounced on 27th 
July 1909, but the decree was not actually 
signed until 23rd February 1910 because in the 
meantime a commissioner had been appointed 
to ascertain the exact amount due under the 
decree. The application for execution was filed 
on 29th January 1913, that is to say, within 
three years of the date of the signing of the 
decree but beyond three years from the date of 
the judgment. It was contended that limita¬ 
tion should run from the date on which the 
decree was actually signed, but this contention 
was negatived. The High Court held that the 
judgment of the District Judge dated 27th July 
1909 sets forth the exact method of ascertaining 
the sum to be paid in redemption, that the 
calculation of the sum and preparation of decree 
was a matter purely of office routine, that the 
date of the decree must be the date of the 
judgment as provided in the Code of Civil 
Procedure. 

[ 12 ] In Hira Lai v. Jamuna Prasad , 6 
Pat. L. J. 490 : (a. 1 . B. ( 7 ) 1920 Pat. ill) the 
judgment was dated 1st May 1916, but the 
decree was not signed until 15th May 1915. The 
application for execution was filed on 13th May 
1918. It was held that the application was 


barred by limitation because the date of the 
decree was the date of the judgment under 0 . 20. 
B. 7, Civil P. C. 

[13] In Bhajan Behary v. Girish Chandra , 
19 1 . 0 . 410 : (17 0 . w. n. 969) the decree under 
execution was a decree passed in a suit for 
accounts. Under that deoree the deficit court- 
fee was required to be paid. The application 
for execution was filed within three years from 
the date of payment of the court-fee but beyond 
three years from the date of the decree Sir 
Lawrenoe-Jenkins 0. J. stated : 

“Article 182, Limitation Act by whioh limitation in 
this case is governed, provides that the period for the 
execution of the deoree is three years from the date of 
the decree. The date of the decree is that whioh is 
indicated in S. 205, Civil P. C. of 1882 and 0. 20, R. 7 
of the present Code. It is provided by the rule that 
the deoree shall bear date the day on whioh the judg* 
ment was pronounced.” 

Accordingly the application was held to be 
time-barred. 

[14] In Kishori Mohan v. Provash Chandra. 
72 I. C. 646 : (A. I. R. (ll) 1924 Oal. 861) the 
deoree under execution was a partition deoree. 

It was passed on 26th March 1914, but as the 
plaintiff delayed in filing the stamp duty the 
decree was not actually drawn up until 2nd 
January 1920. The application for execution 
was filed on 2ist July 1920. It was contended on 
behalf of the decree-holder that as the decree 
could not be drawn up until the necessary stamp 
duty was paid, limitation should run from the 
date of the signing of the decree, but Calcutta 
High Court held that the date of the deoree was 
25th March 1914. on which the judgment was 
pronounced and therefore, limitation should run 
from that date. 

[ 15 ] On behalf of the appellant reliance was 
placed on Babu Ram v. Gopal Sahai t A. I. B- 
(25) 1938 ALL. 639 : (i L. R. (1938) ALL. 848) in 
which a decree was passed on the condition that 
necessary court-fee was deposited. The decree- 
holder deposited the court-fee only after three 
years of the decree. This was accepted by the 
Court and then the decree bolder sought to 
execute the decree. It was objeoted that the 
decree was barred but the High Court negatived 
the argument holding that the decree was in¬ 
complete until the payment of the court-fee and 
until there was a decree capable for execution it 
could not be said that limitation bad begun to 
run under Art. 182, Limitation Act. But the 
authority of this case is weak in view of the 
decisions I have already examined and Moham - 
mad Sadiq Mian v. Mahabir Sao, 21 Pat. 366 r 
(a. I. R (29) 1942 Pat. 410), which is the decision 
of a Bench of this Court. In this case a preli¬ 
minary decree had been passed and a commis¬ 
sioner had been appointed by the Court to 
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ascertain mesne profits. The Commissioner sub¬ 
mitted his report which was accepted by Court 
on 6th January 1936, and the Court passed the 
following order on that date: 


“Let final decree be prepared in term9 of the com¬ 
missioner’s report.. No decree shall be prepared 

unless deficit court-fees are paid.” 

On 10 th September 1938, the plaintiff applied 
for assessment of deficit court-fee and for pre¬ 
paration of the final decree and on 26th October 
the Court ordered the plaintiff to pay the deficit 
court-fee. On 3rd December the Court ordered 
“Deficit court-fee stamp filed. Let final decree 
be drawn up now." On 30fch January 1939, the 
decree was actually drawn up and on 17th 
January 1940, an application for execution was 
filed. Upon these facts Rowland and Chatterji 
JJ. held that the amount of mesne profits having 
been finally adjudicated by the Court by its 
order dated 6th January 1939 the date of final 
adjudication must be taken to be the date of 
the final decree and therefore the execution was 


barred by limitation under Art. 182. The learned 
Judges added that for the purposes of computing 
limitation under Art. 182 the date of the judg¬ 
ment should be taken to be the date of the 
decree as provided by O. 20 R. 7, Civil P. C. 


[ 16 ] From this review of the authorities it is 
manifest that in the present case the order of 
Mr. N. Bagchi dated 8 th March 1939 was the final 
decree since it was the final adjudication between 
the parties as regards the quantum of mesne 
profits. In my opinion the learned Subordinate 
Judge rightly rejected the prayer of the appel¬ 
lant to prepare afresh a final decree on the date 
he paid the amount of the requisite court- 
fee. 

[17] Upon these grounds I hold that this 
appeal fails and Bhould be dismissed with 


costs. 

[ 18 ] Narayan J. —Though according to the 
Civil Procedure Code of 1908 an application for 
the ascertainment of mesne profits is no more 
a proceeding in execution, but a continuation of 
the suit itself, the eecond paragraph of S. 11, 
Court-fees Aot is in terms which indicate that 
the ascertainment of mesne profits has still to 
be made in execution of the decree. The question 
of court-fee therefore raises some difficult points 
when a final decree in respect of mesne profits 
is passed in accordance with sub-r. (2) of R. 12 
of O. 20 , Civil P. C. And, in fact, in Subhaga 
Singh v Shiba Nath Singh. 1 A L. J. 350, the 
view was taken that when no time is fixed by a 
Court withm which additional court-fees have to 
be paid, the execution of the decree merely 
remains in abeyance and that when the fees are 
paid in, execution can be taken out for the 
mesne profits . Unfortunately, in this oase, the 
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Court after making an order on 2 lst April 1939 
that the court-fee of Rs. 292/8 should be paid by 
the plaintiff forgot completely that court-fee had 
to be realised from the plaintiff, and the plain¬ 
tiff himself filed the court-fee stamp in March 
1945. The proceeding was never closed by the 
Court and after 21st April 1939 no time was 
fixed for the payment of the additional fee 
required. And in a case like this it has some¬ 
times been held that because of the provision of 
O. 20, R. 12 (2), Civil P. C., a regular final decree 
for mesne profits does not come into existence 
until the court-fee required i3 paid (See Collec¬ 
tor of Etawah v. Brindaban, A. I. R. (18) 1931 
all. 538 : (i 36 i. o. 77). In Babu Ram v. Go pal 
Sakai, A. I. R. (25) 1938 ALL. 539 : (l. L. R. 
(1938) ALL. 848), which my learned brother 
regards as a weak authority reference was also 
made to s. 149, Civil P. C. and their Lordshipa 
definitely held after considering 8. 11, Court- 
fees Act, that until the court-fee is paid there ia 
no decree capable of execution. I would there¬ 
fore suggest that 8.11, Court-fees Act, should be 
so amended that it may be in absolute confor¬ 
mity with the provisions of O. 20, R. 12 (2). For 
the present, the decision in Mahomad Sadiqmian 
v. Mahabirsao , 21 pat. 366 : (a. i. r. (29) 1942 
Pat. 410) is binding on us, and according to this 
decision limitation would run from the date on 
which the Court ascertained the mesne profits. 

[19] I therefore agree to the order proposed 
by my learned brothers. 

G.M.J. Appeal dismissed. 
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Reuben and Jamuar JJ. 

Babu Rameshwar Prasad Singh and others 
— Appellants v. Md. Ayyub — Respondent . 

A.F. O. 0. Nos. 8 and 9 of 1950, D/- 23 3-1950, 
against orders of Sub-J., 2nd Court, Gaya, D/- 11-1- 
1950. 

(a) Civil P. C. (1908), O. 39, R. 1; S. 95-Tempo¬ 
rary injunction — Grant of—Issues in suit, if can be 
considered—Specific Relief Act (1877), S. 53. 

Where an application for temporary injunction is 
made, the Court has to consider, on prima facie 
grounds, the existence of the legal right alleged and 
the respective strength and weakness of the cases of 
the parties. The mere fact, therefore, that the points 
raised are points which will ultimately have to be 
deoided as issues in the suit does not exclude them 
from the consideration of the Court at the stage of an 
application for a temporary Injunction. [Para 6] 

Annotation : (’46-Man) Specifio Relief Act, S. 63 
N, 2; (’50-Com) Civil P. C., S. 95, N. 5 and O. 39 
R. 1, N. 3. 

(b) Civil P. C. (1908), O. 1, R. 10 (2)—Validity of 
Provincial Act challenged — Province if necessary 
party. 

When the Province is impleaded in a suit it come 3 
in as representative of the executive Government. Even 
if the Provincial Government sponsors the bill which 
beoomes an Aot and pilots it through the different 
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stages of legislation, it is the Legislature which is 
ultimately responsible for the Act and the Provinoe 
does not beoome a necessary party to a suit merely 
because the validity of an Act of the Legislature is 
challenged in the suit. [Para 7] 

Annotation: (’50-Oora) Civil P.C., 0. 1 R. 10, N. 25. 

(c) Civil P. C. (1908), O. 27A — Order, if super- 
sedes S. 80 of Code — Civil P. C. (1908), S. 80 and 
O. 1, R. 10 (2). 

Order 27A is not intended to supersede 9. 80. The 
failure to implead the State in a suit where the State 
is a neoessary party and to give the notice required by 
that section will not be cured because the Advocate- 
General gets a notice under O. 27A and can apply to 
make the State a party. [Para 7] 

Annotation : (’50-Com) Civil P. C., S. 80 N. 2, O. 1 

R. 10, N. 25, 0. 27, General N. 1. 

(d) Civil P. C. (1903), S. 80—Public officer stated 
to be sued in his personal capacity— Suit, if main¬ 
tainable. 

The suits in respect of which protection i3 given to 
public officers by S. 80 are suits against them in their 
personal capacity. Hence, the mere faot that the pub¬ 
lic officer is stated to be sued in his personal capacity 
makes no ditference to the maintiinability of the suit 
and the Court has to examine the pleadings in the 
light of the provisions in the Civil Procedure Cod9 to 
see whether a notice under S. 80 is necessary. 

[Para 17 J 

Annotation: (’50-Com.) Civil P. C., S. 80, N. 5. 

P. R. Das , Khcloel Ahmad , Daldoo Sahay , K. K. 
Sinha and Balbhader Prasad Singh — for Appel¬ 
lant. 

The Advocate-General, Shyamnandan Prasad Singh , 

S. K. Mitra , B. B. Saran, S. C. Chakravarti 
and Bajrang Sahay—for Respondent. 

Reuben J_ This judgment will govern M. A. 

•Nos. 8 and 9 of 1950, both directed against 
orders of the Subordinate Judge, 2nd Court, 
•Gaya, refusing temporary injunctions in two 
suits pending in his Court, The appeals W6re 
heard separately but as they cover the same 
ground and there was necessarily a considerable 
amount of overlapping in the arguments it will 
be convenient to deal with them in one judg- 
ment. 

[2l In Title Suit No. 1 of i960 out of which 
M. A. 8 arises the plaintiffs-appellants are the 
proprietors of the Sambey Estate in respect of 
which Estate a notification under S. 3, sub-s. (i), 
Bihar State Management of Estate and Tenures 
Act, 1949 was issued by the Governor of Bihar 
on 24th November 1949 and was published in the 
Bihar Gazette on 10 th December 1949, designat¬ 
ing the defendant Mr. Ayyub, Additional Col. 
lector, aB the Manager under the Act. Under the 
provisions of this Act, the Estate was due to 
come under the management of the Provincial 
Government on the expiry of one month from 
the publication of the notice, that is to say, on 
llth January 1950, and thereupon Mr. Ayyub as 
Manager would have been entitled to enter into 
possession of the Estate and to take such other 
-step3 towards management and control as are 
.provided for by the said Act. In preparation for 
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this, Mr. Ayyub called upon the employees of 
the plaintiffs to make over the papers relating 
to the Sambey Estate and made known on 6th 
January his intention of entering into possession 
on the commencement of the management under 
the Aot. In anticipation of this, the plaintiffs on 
7th January 1950 filed the suit challenging the State 
Management Act as ultra vires of the Provincial 
Legislature and asking for a permanent injunc. 
tion restraining Mr. Ayyub from taking posses¬ 
sion. They impleaded-as a defendant only Mr. 
Ayyub. No notice as contemplated by S. 80, 
Civil P. C. was served by them on Mr. Ayyub; 
they alleged instead that they were suing him 
in his private capacity and that, therefore, no 
notice was necessary. Pending the disposal of 
the suit, the plaintiffs asked for a temporary 
injunction to the same effeot. 

[3] Title suit No. 2 of I960 giving rise to 
M. A. 9 relates to the 9 annas Tikari Raj Estate 
which is the leasehold of the plaintiff-appel¬ 
lant. The notification under s. 3, sub-s. (1), 
State Management Act relating to this Estate 
is dated 24th November 1949 and was published 
in the Bihar Gazette on 14th Deoember 1949. 
The present suit, filed on 7th January 1950, 
seeks on the same ground as the other suit to 
restrain Mr. Ayyub, who is designated Manager 
in tho notification, from taking possession of 
the Estate. The plaint mentions as the cause of 
action the fact that Mr. Ayyub is "throating to 
take aotual possession.” It describes Mr. Ayyub 
as ‘‘Additional Collector, Gaya," but says noth¬ 
ing about the service of notice under S, 80, Civil 
P. C. A temporary injunction to the same effect 
was asked for during tho pendency of the suit. 

[4] The Subordinate Judge held that the suits 
raise a substantial point of law as to the vali¬ 
dity of the State Management Act and that the 
balance of convenience is on the side of the 
plaintiffs, but refused a temporary injunction on 
the ground firstly , that the Province of Bihar is 
a necessary party and has not been impleaded 
and secondly , that the suits are defective by rea¬ 
son of the absence of notice under s. 80, Civil 
P. 0. According to him the Province of Bihar is 
a necessary party because it is responsible* for 
the Act and because a determination as to whe¬ 
ther or not the Aot is ultra vires "affects the 
province. As regards the other ground he is of 
the opinion that Mr. Ayyub is a public officer 
and was purporting to act in his official capacity 
within the meaning of S. 80, Civil P. 0. 

[5] It is contended before me 

(l) that the Provincial Government is not a 
necessary party; at best it is a proper party, and 
its absence will not defeat th9 saifc3; that if it 
siders itself a necessary party, O. 27A, Civil P. 0. 
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provides the means by which it can inter* 

wane; 


( 2 ) that notice under S. 80 was not necessary 
because 

(a) Mr. Ayyub was not a public officer, 

(b) Even if he was, he did not purport to act 
in his official capacity as such, and 


( 0 ) The aots of Mr- Ayyub in respect of whioh 
these suits have been brought ace apprehended 
or further acts, and S. 80 has no application to 
future acts, and 


(3) that the questions as to whether the Pro¬ 
vince of Bihar is a necessary party and whether 
notice under S. 80 should have been given are 
issues in the suit, and the te3fc at thi3 stage is 
whether the plaintiffs have a fair cas9 to raise. 
The test to be applied by the Court in consider¬ 
ing whethec an interlocutory injunction should 
be granted has been recently enunciated by a 
Division Bench of this Court in Brajendra v. 
Kashibait 21 pat. 656 at pp. 653 and 660 : (a.i.r. 
(33) 1946 Pat. 177) : 


“I entirely agree that the learned Subordinate Judge 
ia wrong in holding that in order to make out a prima 
facie case necessary for granting an interlocutory in¬ 
junction the plaintiff should establish hi3 title. But it 
is enough for the plaintiff for granting an interlocutory 
injunction if he can show tint he has a fair question 
to raise as to the existence of the right which he al¬ 
leged and can satisfy the Court that the property in 
dispute should be preserved in its present actual con¬ 
dition until such question c*n be disposed of. In inter¬ 
fering by an interlocutory injunction the Court, in 
general, does not profess to anticipate the determina¬ 
tion of the right but merely gives it, if. in its opinion, 
there is a substantial question to be tried, and if, till the 
question iB ripe for trial a case has been made out for 
the preservation of the property in the meantime in 
status quo. He is not required to make out a clear legal 
title but has to satisfy the Court that he has a fair 
question tO;raise as to the existence of legal right, and that 
there are substantial grounds for doubting the exis¬ 
tence of the alleged legal right the exercise of whioh 
he seeks to prevent. It is no less important to observe 
that the Court must also, before disturbing any man’s 
legal right, stripping him off any of the rights with 
whioh law has olothed him, be satisfied that the pro¬ 
bability is in favour of his case ultimately failing in 
the final issue of the suit. It ha3 to be, at the same 
time, borne in mind that a mere existence of a doubt 
a3 to the plaintiff's right to the property does not itself 
constitute a sufficient ground for refusing an injunction 
though it i3 always a circumstance which call3 for the 
attention of the Court.” 


[6] It i3 clear from this that the Court hag 
to consider, on prima facie grounds, of course 
the existence of the legal right alleged and the 
respective strength and weakness of the cases 
of the parties. The mere fact, therefore, that 
the points which will ultimately have to be de¬ 
cided as issues in the suit does not exclude them 
from the consideration of the Court at the stage 
of an application for a temporary injunction. 
.This disposes of the third contention. 

1950 P/67 &. 68 


[7] The learned Subordinate Judge has not 
made by any attempt to define what he means 
by his statement that the Province is ‘respon¬ 
sible* for the Act in question. When the Pro¬ 
vince is impleaded in a suit it comes in as 
representative of tbe executive Government. It 
ia rightly urged on behalf of the appellants that, 
even if the Provincial Government sponsored 
the bill whioh became the Act and piloted it 
through the different stages of Legislation, ib 
i9 th9 Legislature which is ultimately responsi¬ 
ble for the Act in its present form, and the Pro¬ 
vince does not beoome a necessary party to a 
3uit merely because the validity of an Act of 
the Legislature is challenged in the suit. It 
i3 hardly necessary to cite authority for this 
proposition, and I need only mention Unit¬ 
ed Provinces v. Mt. Atiqa Begum t 1940 F. c. R. 
110 : (a. r. R. (28) 1941 F. c. 16), a3 a result of 
whioh o. 27A was inserted in the Code of Civil 
Procedure providing machinery by which the 
State may intervene in any suit in which a subs¬ 
tantial question of Constitutional Law is involv¬ 
ed. Had the mere challenge to the validity of a 
statute been sufficient to make Government a 
necessary party, a provision of this kind would 
have been unnecessary. We must guard our¬ 
selves, however, from misunderstanding the 
effect of this provision. It is not intended to 
supersede S 80, Civil P. 0. The failure to im¬ 
plead the State in a suit where the State i3 a 
necessary party and to give the notice required 
by that section will not b3 cured because the 
Advooate.General gets a notice under o. 27A and 
can apply to make the State a party. 

[8] The learned Subordinate Judge is equally 
vague as to how the interest of the Province is 
‘affected,* but the learned Advocate.General 
has given a definition. According to him an 
‘interest’ of the Government i3 created when a 
statute confers powers or imposes obligations 
over the Government, and the Government is 
a necessary party to a suit affecting that ‘in¬ 
terest.’ This contention is not quite in acoord 
with United Provinces v. Mt. Atiqa Begum t 1940 
F. C. R. 110 : (A. I. R. (28) 1941 F. O. 16), which 
case as pointed out by Gwyer C. J. at pp. 127 
and 128 of the report concerned an Aot purport¬ 
ing to oonfer certain powers on the Government, 
bo that a decision that the statute was ultra 
vires would put a restriction on that power and 
to that extent rights of the Crown would cease 
to exist. The te3t which their Lordships of the 
Federal Court seem to have had iu their minds 
was the existence of pecuniary or proprietary 
rights or interest ( vide pp. 123, 124 and 125). 
But there are cases which seem to support the % 
proposition that the existence of such an interest 

ia not essential ( vide Bhaqchand Dagadusa v. 
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Secy, of State , 54 I. A. 338 : (a. i. r. (u) 1927 
p. c. 176) and Singara Singh v. C. H. D. 0. 

Callaghan, I. L. R. (1947) 29 Lah. 22 : (A. I. r. 
(33) 1946 Lah. 247 (S. B.) ). The learned 

Advocate-General has also referred to Sital Pra¬ 
sad v. Asho Singh, 2 Pat. 175 : (a. i. e. ( 9 ) 1922 
Pat. 651) and Jogendra Nath v. Secy, of State, 
16 C. L. J. 3S5 : (17 I. G. 921), in which the 
test applied was whether the interest of the per¬ 
sona in question will necessarily be affected by 
the decree asked for. These two cases do not 
help here because they relate to interest of the 
nature of a pecuniary or proprietary interest. 

[9] Accepting, foe th9 sake of argument, this 
as the correct test, the learned Advocate-General 
has argued that on the pleadings in the plaints 
it i3 not open to the plaintiffs to say that the 
Province has no interest of this kind. His rea¬ 
soning is that such an interest follows from the 
ground on which the plaintiffs rely as making 
the State Management; Act ultra vires , namely, 
that the provisions in it amount to acquisition 
within the meaning of s. 299, Government of 
India Act, 1935, and Art. 31 (2) read with Art. 13 
(l) of the Constitution of India. The simple 
answer is that th9 case of the plaintiffs is not that 
the legislation in question is effective of such an 
acquisition, but that the legislation is void be¬ 
cause if valid it would have that effect. Besides, 
from a perusal of the State Management Act it 
is obvious that the State cannot and i3 not 
intended to claim any interest of a pecuniary or 
proprietary nature under it; its interest is that 
of a Sovereign responsible for the proper gov¬ 
ernment of the State, to see that the law is 
justly administered and that the proprietary 
interest of the estate owners is duly preserved. 


stitutional Limitations, 1927, Vol. I, p. 382 ; Nor¬ 
ton v. Shelby County , 118 U. s. 425: 30 Law 
Ed. 178. 

[11] This argument raises several consider*, 
tions. First of all, how far will Government bo 
bound by a decision, in a suit to which only 
Mr. A> yub is a party, that the statute i 3 uncon¬ 
stitutional. In this connection, the learned Advo* 
cate-General has urged on the other side that 
the temporary injunction must necessarily be re¬ 
fused, because the Government not being a party 
to the suit can always defeat it by exercising ite 
power under 8. 34, State Management Act and 
appointing a new Manager. This argument seems* 
to have impressed the Full Bench in Singhara 
Singh v. O'Callaghan , I. L. R. (1947) 28 Lab. 
22 at pp. 43.44: (A. I. R. (33) 1946 Lah. 247 S. B.>, 
but an answer in terse language has been sug¬ 
gested by Greaves J. in Manik Chand v. Corpo - 
rationof Calcutta , 48 Gal. 916 at p. 925: (a. i. r. 
(8 ) 1921 Cal. 159). 

“Am I to assume that the Local Government ancIS 
the Land Acquisition authorities will ignore any in¬ 
junction which I may grant and continue the acquisi¬ 
tion proceedings ? It will be sufficient I think in thi? 
connection to assume that they will stay their hands 
in view of my decision and not be parties to what I 
hold to be illegal and ultra mres action on the part of 
the Calcutta Corporation and the Improvement Trust. 
As to this see generally Rex y-Spyer, 1916-1 K. B. 
595 : (35 L. J, K. B. 630) and the statement by Lord 
Reading C. J. on p. 610: ‘This is the King’s Court: 
we sit here to administer justice and to interpret the 
law of the realm in the King’s name. It is respectful 
and proper to assume that once the law is declared by 
a competent judicial authority it will be followed by 
the Crjwn.” 

A statement which I ventare to think is as apposite 
here in India as in the United Kingdom.” 

Vide also Fischer v. Secy . of State, 26 I. A. 16- 
at pp. 27-29 : (22 Mad. 270 P. 0.) and the United 


[10] Another test suggested by the two deci¬ 
sions last cited is the identity of the person 
against whom the plaintiffs are really seeking 
relief. On behalf of the plaintiffs it is urged that 
they will be content with the relief asked for 
again3t Mr. Ayyub; that, under the provisions 
of S. 52, Specific Relief Act, they are entitled to 
sue for an injunction against Mr. Ayyub as a 
substantive relief; that he alone is threatening 
to invade their rights and purports to act under 
powers, whioh, it is true, he derives by virtue of 
the Government notification, but which come 
directly from the provisions in the statute. Unlike 
Bhagchand Dagadusa v. Secy, of State , 54 I. A. 
838: (a. I. R. (14) 1927 P. c. 176), iti3 not neces¬ 
sary for them, they say, to impugn the Govern¬ 
ment notification which is the only act of the 
Government with which they are concerned; if 
the Court in dealing with the prayer for injunc¬ 
tion hold the statute to be unconstitutional, the 
notification automatically goes (Cooley’s Con- 


Provinces v. The Governor General-in-Council , 
1939 F. 0. R. 124 at pp. 136-187 (a. I. B. (26) 1939 
F. 0. 58: 40 or. L. J. 403). This, of course, as. 
sumes that the suit is properly constituted. Gov¬ 
ernment cannot be put in a disadvantageous 
position merely because it can be trusted to re¬ 
spect the lawful decisions of a Court of Law,, 
and different considerations will arise if Govern¬ 
ment is a necessary party and has not been 
impleaded. 

[12] Next, it has been argued by the learned 
Advocate-General that the suits are not main¬ 
tainable because no declaration ha3 been asked 
for and an injunction cannot be granted without 
a declaration that the State Management Act 
is unconstitutional. This proposition is of doubt¬ 
ful validity (vide Ramkhelawan Sahu v. Bir 
Surendra Said, 16 Pat. 766 at p. 783: (a- I. B. ' 
( 25 ) 1938 Pat. 22 F. B.) and also Ramautar Sac 
v. Ram Gobind Sao , 20 Pat. 780 : (A. 1 . R. (29) 
1942 Pat. 60)). 
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[13] The correctness of Norton v. Shelby 
County, 118 U. 9. 425: 30 Law. Ed. 178 has 
also been challenged and our attention has been 
drawn to the foot-notes at p. 383 of Cooley’s 
Constitutional Limitations, 1927, Vol. I and at 
p. 1855 of Cooley’s Constitutional Limitations, 
1927, vol. II and to the observations at pp. 35-36 
of Rofctschaefer, Handbook of Constitutional 
Law, 1939. The decision in Norton v. Shelby 
County , (ll8 U. S. 425 : 30 Law Ed. 178) repre¬ 
sents the view of the Supreme Court of the 
United States and the foot-notes at p. 383 of 
Cooley contain the view of some of the State 
Courts which have taken a different view. The 
passage in Eotteehaefer referred to contains an 
apt commentary on the differing views. It is 
only as regards de facto officers that according 
to the learned author the weight of authority 
is contrary to Norton v. Shelby (118 U. S. 425: 
30 Law Ed. 178). This subject is dealt with in 
the foot-notes referred to in vol. 31 of Cooley. 
They are more pertinent to the question whether 
Mr. Ayyub in this case was purporting to act in 
an official capacity. Speaking in general terms 
whether a person performing under an invalid 
statute the duties of an office is an officer de 
facto depends on whether there can be said to 
be an office of which the duties are to be per¬ 
formed. The test is different under the definition 
of public officer contained in cl. (17) of S. 2, 
Civil P. C. 

[14] There is perhaps more weight in the con¬ 
tention of the learned Advocate General that the 
relief sought in these suits is really a relief 
against the Provincial Government. It is point¬ 
ed out that on expiry of the notice under 8. 3 (l), 
State Management Act, the estate comes “under 
the management of the Provincial Government.” 
The Manager, it is said, is merely the instru- 
ment through which the Provincial Government 
operates; the control and responsibility is that 
of the Provincial Government (vide ss. 9(2). 11, 
18 (l), 19, 23(b) ani(c), 25 (l), 25(2) firBt proviso, 
26, 28, 29, 33 especially 37). As against this we 
have been referred to HuJcum Chand v. Ran 
Bahadur Singh , 51 I. A. 2 C 8 : (A. I. R. (ll) 1924 
P. O. 166) as an authority that the Manager is 
not merely an agent of the Government, but is 
himself the principal under the Act and capable 
of being sued independently of the Government. 
It is pointed out that, as is the case under the 
Chota Nagpur Encumbered Estates Act, the 
management vests in the Manager under B. 3(2) 
(o) of the impugned Act. Reference is also made 
to A M. Ross v. Secy . of State, 39 Mad. 781 
at p. 785: (A. I. B. (3) 1916 Mad. 1157) which 
decided that a Government officer exercising 
statutory power does not act as the agent of 
Government and to Kailash Mai v. Dwarika 
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Nath, 35 I. C. 788: (A. I. B. (3) 1916 Cal. 825) 
that the fact that an official is appointed by 
Government does not make Government neces¬ 
sary party to a suit relating to land appertain¬ 
ing to the office. 

[15] In this connection the learned Advocate- 
General cited Mine Safety Appliances Co. v. 
James V. Forrestal, 326 u. 8. Supreme court 
Rep. 371: 90 Law. Ed. 140. The suit in that 
case was directed to prevent an Under.Secre¬ 
tary ot the United Ssates Nayy from taking ac- 
tiou to prevent payment by the Government of 
money lawfully in the United 8tates Treasury 
to satisfy the Government’s, not the Under Se¬ 
cretary's debt. It related to a contractual liabi¬ 
lity of the Government, a liability in respect of 
whioh a Government servant is not ordinarily 
bound in his personal capacity. The distinction 
between that case and the on9 before us is drawn 
by Black J. who in the course of his judgment 
pointed out that the case would have been diff¬ 
erent if it had related to a trespass on property 
by a public servant in reliance on an unconsti¬ 
tutional statute. 

[16] On the other side, much weight has been 
attached to the observations of Gwyer, C. J. at 
p. 136 of the United Provinces v. Governor-Gene, 
ral in Council , 1939 F. C. R. 124: (A I. R. (26) 
1939 F. c. 59 : 40 Or. L. J. 403) to the effect that 
a suit for crediting the fines in question to the 
Provincial Fund could have been brought against 
a named Cantonment Board. It was not neces¬ 
sary for his Lordship to consider whether the 
Central Government would have been a neces¬ 
sary party to such a suit and he did not express 
an opinion on the point. 

[17] Before dealing with the second contention 
on behalf of the appellants, it is necessary to 
consider a point raised by the learned Advooate- 
General, that a suit brought against Mr. Ayyub 
in his personal capacity will not lie, because 
neither the action so far taken by him nor the 
future aotion sought to be restrained is action 
taken by him in his private capacity. In reply, 

I would suggest that the suits in respect of 
which protection is given to public offioers by 
S. 80, Civil P. C. are suits against them in their 
personal capacity (vide Bhagchand Dagadusa 
v. Secy, of State , 54 I. A. 388 at p. 353: (a. i. r. 
(14) 1927 P. c. 176); Revati Mohan v. Jatindra 
Mohan , 61 I. A. 171 at p. 176: (a. i. B. (ai) 1934 
p. C. 96); aLo Halebury's Laws of England, 
Edn. 2 (Haileham) vol. VI, Arts. 537 and 602,and 
Vol. xxvi Art. 579). Hence, the mere fact 
that Mr. Ayyub is stated to be sued in his per¬ 
sonal capacity makes no difference to the main¬ 
tainability of the suit and we have to examine! 
the pleadings in the light of the provisions in I 
the Civil P. C. to see whether a notice under! 
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I. L. R. (1947) 2S Lah. 22 at p. 41 *. (A. I. R. (33) 
1946 Lah. 247 S. B.). 

[18] Section 80 protect! a public officer in 
respect of ‘any act purporting to be done by 
such public officer in his official capacity”. Two 
conditions are clearly neoessary, firstly he mu3t 
be a public officer; secondly he must purport to 
act in his official capacity. The appellants would 
add a third requisite, namely, that the act in 
question is not a future aofc. 

[19] The Oode defines a public officer by enu¬ 
merating a number of categories (S. 2, cl. (17)). 
The relevant category here is, 

“(h) every officer in the service or pay of (the Crown), 
or remunerated by fee3 or commission for the per¬ 
formance of any public duty”, 

the meaning of which is explained in BansiLal 
v. Mohamad Hafiz, -17 pat. 706 at p. 710'.: 
(A. 1. R. (26) 1939 Pat. 77). 

[20] Much stress ha3 been laid by the learned 
advocate on the fact that Mr. Ayyub is an 
Additional Collector. He urges that the appoint- 
ment of Mr. Ayyub as a Manager under the im¬ 
pugned Act would not make him cea3e to be 
Additional Collector. On the other side Muham¬ 
mad Ekram Khan v. Mirza Muhammad , 
A. I. R. (22) 1935 ALL. 106: (152 I. O. 817) is 
cited as authority to the contrary, but its correct¬ 
ness has been doubted in Shinghara Singh v. 
O'Callaghan , i. L R. (1947) 28 Lah. 22: U. I. R. 
(33) 1946 Lah. 247 S. B.). Perhaps the correct 
approach is nobby an insistence on the name 
of the permanent post which the officer in ques¬ 
tion holds under the Government. The act 
must purport to be done in his official oapacity; 
can it be said here that he did or proposes to 
do the aots complained of in his capacity as 
Additional Collector. 

[21] Cecil Gray v. Cantonment Committee of 
Poona , 34 Bom. 583: (7 I. 0. 679) cited by the 
learned Advocate-General deals with category 
of ‘public officers* coming under sub-ol. (g) of 
8. 2, cl. (17), Civil P. C. This clause prima facie 
appears to relate to pecuniary or proprietary 
interests of the State, though I am not prepar¬ 
ed to express an opinion without a more detail¬ 
ed consideration of the question than we gave it 
in the course of the hearing. 

[22] On the other side it is contended that 
Mr. Ayyub’s actions, completed or intended, are 
in purported exercise of powers under the im¬ 
pugned Act and, if that Act is ultra vires, Mr. 
Ayyub is merely a trespasser and not a public 
officer, Ganoda Sundary v. Nalini Banjan, 36 
Cal. 28 : (1 i. O. 514) and Frewin v. Lewis, 
(1938) R. R. 88 cited at p. 85 of Administrator, 
City of Lahore v. Abdul Majid, A I. R. (32) 
1945 Lah. 81: (r. L. R. (1945) Lah. 382 F. B.); 
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vide also Norton v. Shelby , 118 U. S. 425 and the 
connected reference mentioned at pp. 7-8 (supra). 
The answer suggested by the learned Advocate- 
General is that S. 80 must be considered on its own 
terms. The use of the word “purporting” makes 
the section very wide in it3 application and it 
will protect even oorrupt, malicious and illegal 
aots of a public officer (Nand Kumar v. Pashu • 
pati Ghosh t 20 Pat. 417 : (A. i. r. (28) 1941 Pat. 
385 : 42 cr. l. j. 375); Jageshwar Thakur v. 
Mahahharath Thakur , A. i. R. (37) 1950 Pat. 
32; Hori Ram Singh v. The Crown , 1939 F. o. R. 
159: (A .1. R. (26) 1939 F. C. 43: 40 Or. L. J. 468); 

Gurucharan Kaurv . Province of Madras, 1944- 
6 F. 0. R. 195 I (A.I.R. (3l) 1944 F. 0. 4l) and Gill 
V. The King , 75 I. A. 41:J(A. I. R. (35) 1948 F. 0. 
123; 49 or. L. J. 503). The Court should consider 
the nature of the act complained of and the 
attendant circumstances: Gurucharan Kaur of 
Nabha v. Province of Madras, 1944-6 F. 0. R. 
195 at p. 210 : (A. I. R. (31) 1944 F. 0. 4l), the 

test being: “Does the act lie within the scope 
of his official duty ? Can he reasonably claim 
that he did this by virtue of his office ? ” Gill 
v. The King, 75 I. A. 41 : (A. I. R. (35) 1948 P.c. 
128 : 49 cr. L. J. 503). If the contention of the 
learned Advocate-General is correot the question 
remains: “Was Mr. Ayyub a public officer ? 
Did he purport to act as such ? 

[23] The learned Advocate-General contends 
that, apart from his being an Additional Collec¬ 
tor, Mr. Ayyub was a public officer because even 
after his appointment as Manager under the Aot 
he remained in the service and in the pay of 
Government, in other words that there was a 
post of public officer which existed and which 
he occupied, independently of whether the Act 
is unconstitutional or not. In this connection 
he points out that under the impugned Act the 
management of the estate is the management 
of the Government and the Manager is merely 
the executive through which the Government 
acts—a contention in support of which he points 
out that 8. 3 (l) (c) provides that the Manager 
shall be “an officer not below the rank of a 
Deputy Collector*’. This argument is not the 
same as saying that the Manager is the agent 
of the Government, it is prepared to concede 
that he is the principal and can be sued without 
separately impleading the Government, but 
asserts that the authority he exercises* is the 
authority of Government. I have indicated at 
page 10 supra the sections of the impugned Act 
on which this argument depends. In reply our 
attention is drawn to cl. (o) of 8. 25 (l) of the 
impugned Act and it is urged that this provides 
for the Manager to be paid out of the funds o 
the estate, and, therefore, the Manager canno 
be regarded as in the service or the pay of 
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Government But is that the effect of this 
section ? Or does it merely oontemplate that 
Government will continue to pay the officer but 
will reimburse itself by means of a levy under 
this provision ? In this connection it may be 
useful to refer to a similar provision contained 
in S. 4, Government Management of Private 
Estates Act, 1892, printed at p. 405 of the Bihar 
Wards Manual, 1941. These are points which 
call for serious consideration. 

[24] If Mr. Ayyub can be regarded as being 
a public officer at the relevant time the acts 
complained of would prima facie be acts pur¬ 
porting to be done in his official capacity, for 
it is obvious that he intended to act in his 
official capacity. It is urged, however, that, if 
the Act is ultra vires, the office of Manager 
never came into being and so he cannot pur¬ 
port or have purported to act in an official 
oapaoity: (Norton v. Shelby, 118 u. s. 426 : 30 
Law. Ed. 178). The answer suggested to this 
argument has been set out by me at page 14 
supra. 

[25] It remains to consider the contention 
that these suit9 are in respect of threatened acts 
of Mr. Ayyub and that they are in oonsequence 
outside the scope of S. 80. The correctness of 
both these propositions is contested. 

[26] As regards the first it is pointed out that 
there are certain acts of Mr. Ayyub which are 
not merely threatened acts, viz., the acts which 
are stated to have given rise to the cause of 
action in the respective suits. Some support 
for this contention is to be found in Bhagchand 
Dagadusa v. Secy, of State , 54 I. A. 338 at 
pp. 353 and 357 : (A. I. R. (14) 1927 P. C. 176) 
and Shingara Singh v. O'Callaghan. I. L. R. 
(1947) 28 Lah. 22 at p. 40 : (A. I. R. (33) 1946 
Lah. 247 S.B.). On the other hand, it is said in 
Arunachelam Chetty v. J . A. David , 60 Mad. 
239 at p. 243 : (A. I. R. (14) 1927 Mad. 166), that 
the cause of action may be a pa3t act but it does 
not necessarily follow that the suit is in respect 
of a past act. Here it is argued, however, that 
the functions of the Manager as such were not 
to begin till after the institution of the suits—an 
argument which is subject to the considerations 
mentioned at p. 14 above. So, it is necessary to 
set out the arguments as to the proposition that 
future acta are outside the scope of S. 80. 

[27] Stress is laid on Ganoda Sundary v. 
Nalini Rmjan, 33 Gal. 28 at p. 39 : (l i.o. 614), 
and Trustees for the Improvement of Calcutta 
y.Chindra Kanta , 44 Gal. 219 at p. 263 : (a.I.r. 
( 4 ) 1917 cal. 445), as authorities of the Calcutta 
High Court, which should be followed by this 
Court. The former is an obiter dictum of Wood- 
roffe J., sitting singly on the original side. It 
was followed without any discussion in the latter 


case, though the point was not raised as argued 
before their Lordships. As notice under s. 80 
can be waived (Veil ay an Chettiar v. Government 
of the Province of Madras , A. 1 . B. (34) 1947 
P.C. 197 : (i.L.R. (1948) Mad. 214), this is also an 
obiter dictum. 

[28] The point was expressly decided in 
Ar unachelam Chetty v. J. A. David , 50 Mad. 
239 : (A. I. R. ( 14 ) 1927 Mad. 166), in which CB3e 
Ramesam and Reilly J J., proceeding on a strict 
interpretation of the language of S. 80 held that 
the section does not extend to future acts. There 
was another line of reasoning by which thi3 
result was arrived at by the Bombay High 
Court based on the purpose of the section (vide 
Naginlal v. Official Assignee , Bombay, 37 Bom. 
243 : (17 I. C. 876)). Their Lordships of the 
Madras High Court expressly dissociated them¬ 
selves from this line of reasoning and distin¬ 
guished Superintending Engineer , Bezwada v. 
Ramakrishnayya , 68 1 . O. 895 : (A. I. R. (7) 
1920 Mad. 723), a case relied on for the contrary 
proposition by the learned Advocate-General. 

[29] Secretary of State v. Gajanan Krishna 
Rao , 35 Bom. 362 : (10 1 . 0 . 639) and Secy, of 
State v. Gulam Rasul , 40 Bom. 392 : (a. i. r. 
(3) 1916 Bom. 296), arising out of suits against 
the Secretary of State in Council, are on a line 
with Nacjinlal Chumlal v. Official Assignee , 
Bombay, 37 Bom. 243 : (17 I. c. 876). These 
three Bombay cases were overruled by the Privy 
Council in Bhagchand Dagadusa v. Secy, of 
State, 54 I. A. 338 : (A. I. R. (14) 1927 P.C. 176), 
which has been very strongly relied on by the 
learned Advocate-General as disposing finally 
of the argument of the appellant that s. 80 dees 
not cover future aots. This is not correct. The 
proposition refuted by their Lordships was 
stated by them at p. 354 of the report: 

“If the immediate result of the Act would be to 
infliot irremediable harm, S. 80 does not compel the 
p'aintiS to wait two months before bringing bis suit, 
though if nothing is to be apprehended beyond what 
payment of damages would compensate, the rule is 
otherwise and the section applies.” 

And in the pages which follows their Lordships 
state and reject the grounds on which this pro¬ 
position was based : (l) the assumed practical 
objects with which S. 80 wa3 framed, ( 2 ) the 
desire to protect the plaintiff from exposure to 
the risk of the execution of an invalid order 
without practical redress and (3) the application 
of certain English decisions. The argument about 
future acts seems to have been raised before 
their Lordships but they refrained from deciding 
it, pointing out that there was a completed act, 
“the order for recovery of tax”, (vide p. 357) 
by which their Lordships meant the order issued 
by the Collector in pursuance of the Government 
notification (vide p. 353). 
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[bo] In support of his view of the effect of 
Bhagchand Dagadusa v. Secy . of State , 54 i.A. 

338 : (a. I. R. (14) 1927 P. C. 176), the learned 

Advocate.General has referred to Mariyam 
IIa him v. Secy, of State , A.I.R. ( 14 ) 1927 Bom. 
649 : (105 I. C. 756) but that contains nothing 
inconsistent with what I have said above. 

[31] In addition to the cases mentioned above 
the appellants rely on P. Krishnaswami v. Syed 
Ahmed , 136 I.O. 777 : (34 M. L. W. 993) in which 
Curgenven J. expressed the view that Aruna¬ 
chelam Chetty v. J. A. David , 50 Mad. 239 : 
(A. i. r. ( 14 ) 1927 Mad. 166) is not overruled by 
Bhagchand Dagadusa v. Secy, of State , 54 

I.A. 338 : (A. I. R. (14) 1927 P. G. 176). It is not 
quite clear how the point arose in rhit ca-e, for 
his Lordship held on the authority of Kashi 
Bad v. Ghunilal , A.I.R. (17) 1930 Bom. 11 : (122 
I. C. 857) that S. 80 had no application to the 
suit at all. Reference has been m ide also to 
Muradally Sha mji v. B. N. Lang , 44 Bom. 555 : 
(4. I. R, ( 7 ) 1920 Bora. 419) in which Pratt J. 
followed Xayinlal Ghunilal v. Official Assignee , 
Bombay, 37 Bom. 243 : ( 17 I.c. 876). But he did 
so became he felt himself bound by the previous 
decision of a larger Bench, at the same time 
recording his dissent as follows : 

“It )9 said that the words ‘act purporting to be done 
by such public officer in his official capicity’ refer to 
past and not to future acts. If the matter were re s 
Integra I should have found no difficulty in deciding 
that they do refer to future acts. If the words were 
limited to past acts it would have been easy to express 
that limitation by such words as ‘purporting to have 
been done’ as for instance in S. 167, Bombay District 
Municipalities Act, 1901. I think it quite clear that 
the clause 'purporting to be done by such public officer 
in hie official capacity’ is merely an adjectival clause 
qualifying the substantive word ‘act*. Tne section 
referB to official acts without any reference to the time 
when the act was or is or is expected to be performed. 
The act may be past, present or future; but tho only 
qualification imposed by the section Is that it is one 
committed or likely to be committed in tho execution 
or intended execution of some public duty.” 

It is also urged that their Lordships of the Privy 
Council have themselves paraphrased 8. 80 as if 
it read “purporting to have been dona” (vide 
Bhagchand Dagadusa v. Secy . of Stare. 51 I. A. 
338 at p. 353: (A.I.R. (14) 1927 l\C. 176) and Revati 
Mohan v. Jatindra Mohan , 61 1 . a. 171 at 
p. 175 : (A. I. R. (21) 1934 P. O. 96)), but this has 
very little weight since the paraphrase related 
to the facts of the particular case and their 
Lordships had not in their mind the question 
which is now in issue. 

[ 32 ] On the other side the learned Advocate- 
General relies on Super intending Engineer , 
Bezwada v. C. Ramkrishnayya , 68 I. c. 885 : 

(A.I.R. ( 7 ) 1920 Mad. 723). I have noted above 
that this case was distinguished in Arunachelam 
Chetty v. «/. A. David, 50 Mid. 239 : (a. I. B. 
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( 14 ) 1927 Mad. 166). It is not necessary to examine 
here whether the distinction was correctly made, 
as the whole question was examined at great 
length and answered against the restricted inter, 
pretation of s. 80 by a Pull Bench of the Lahore 
High Court in Singhara Singh v. O'Callaghan , 

I.L.R. (1947) 28 Lab. 22 ; (A. I. R. (33) 1946 Lah. 
247 S. B.). We have thus a direct conflict be¬ 
tween Arunachelam Chetty v. J, A. David, 50 
Mad. 239 : (A.I.R. (u) 1927 Mad. 166) and 
Singhara Singh v. O'Callaghan , I. L. R. (1947) 
28 Lah. 22 : (A.I.R. (33) 1946 Lah. 247 S. B.). It 
will be necessary in the suit on a consideration 
of the terms of 8. 80 to decide which view is 
correct. In the present proceeding it will suffice 
to say that on prima facie grounds I am not 
so satisfied with the correctness of the view urged 
on behalf of the appellants that I feel justified 
in interfering with the decision of the learned 
Subordinate Judge, and in issuing interlocutory 
injunctions preventing the proposed aofcion of 
Mr. Ayyub. 

[33] On behalf of the appellants in M. A. 8 it 
has bsen urged that the refusal of an interlocu¬ 
tory injunction will make the suit infructuous. 
This is taking rather an extreme view. The suit 
can no longer proceed as a suit for an injunc¬ 
tion, of course, but there is nothing to prevent 
the plaiatiffs from amending the plaint and 
asking for recovery of direct possession. 

[34] In the view I have taken on the points 
discussed above, it 13 not necessary to deal at 
length with another ground urged by the learned 
Advocate-General for the refusal of a temporary 
injunction, namely that the plaintiffs are not 
entitled to ask for a temporary injunction unless 
there are good prima facie grounds for thinking 
that the State Management Act is unconstitu¬ 
tional. Tae Court, he urges, must start with the 
presumption that th9 impugned statute is intro, 
vires of the Legislature. (Rottschaefer, at p. 16). 

He has taken us through the provisions of the Act. 
According to him the Act is within the scope of 
Item 21, Provincial Legislative List in Scb. VII, 
Government of India Act, 1935, and involves ad¬ 
justments of property rights which are a3 much 
within the powers of the legislature as was held 
to bs the ci3e in M j gh Raj v. Allah Rakhia, 
A.I.R. ( 34 ) 1947 P.O. 72 : (74 I.A. 12 ) t JaganncUh 
Baksh Smgh v. United Provinces , A.I.R. (33) 1916 
p. c. 127 : (I.L.R. (1916) Kar. P. C. 129), United 
Provinces v. Mt. Atiqa Begum , 1940 F. C. B. 

HO : (A. 1 . r. (28) 1941 F. G. 16) and Hulas 
Narain Singh v Deen Mohammod, 1943 F.C.R. 

33 : (A I.R. (30) 1943 F. O. 9). On the other side 
it is uointed out that the Act involves very far- 
reaching interference with all the proprietors 
rights to property, including particularly the 
right of possession, of which Rich J, of the High 
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Oourfc of Australia in the Minister of State for 
the Army v. Dalziel t (1943-44) 68 C. L. B. 261 

aaid : 

41 Possession vaut titre in more senssa than one. 
Not only is a right to po33833ion a right of property, 
but where the object of proprietary rights ia a tangible 
thing it is the moat characteristic and essential of 
those rights. ‘So feeble and precariou3 was property 
without p33S639ion, or rather without possessory re¬ 
medies, in the eyea of medieval lawyers, that possession 
largely usurped not only the substance but the name of 
property; and when distinction became necessary in 
modern times, the clumsy term ‘special property’ was 
employed to denote the rights of a possessor not being 
owner’ (Pollock & Wright, Possession ia the Common 
Law, (1383), p. 5). ‘Possession confers more than a 
personal right to be protected against wrongdoers : it 
confers a qualified right to possess, a right in the 
nature of property which is valid against everyone who 
cannot show a prior and better right.’ ‘Possession is a 
root of title’ (t bid, p. 22). ‘The rule that possession is 
ri root of title is not only an actual but a necessary 
part of our system' (ibid, p. 93). ‘The standing proof 
that English law regards, and has always regarded, 
possession as a substantive root of title, Is the standing 
usage of English lawyers and landowners’ (ibid, p. 94). 
A vendor of laad cannot require a purchaser to accept 
his title unless ho can give vacant pos^e^sion at »ho 
time for completion (Cook v. Taylor, (1942) Ch. 349 ; 
(111 L. J. Ch. 214)); and a lessee incurs no liability 
under his covenant to pay rent if the lessor cannot 
give him vacant possession: Neale v. Mackenzie (1833) 
1 M. & W. 747 : 150 E. R. 635 ; Hughes v. Mockbell, 
<1909) 9 S. R. (N.S.W.) 343; see also, a3 to the interest 
and title of a person in possession of laud. Perry v. 
Clissold , (1907) A. C. 73 at p. 79 : (95 L. T. 890). 

When oiting this decision learned counsel very 
properly drew our attention to Tan Bug Taim 
v. Collector of Bombay , A. I. R. (33) 1916 Bom. 
216 at pp. 236-239 *. (I. L. R. (1946) Bom. 517), 
where Bhagwati J., took a different view. Our 
attention was also drawn to Ex pirte Ed¬ 
ward T. Young , 209 U. s. 123 : 52 Law. Ed. 
714 a 3 authority that an ad interim injunction 
may be given pending an investigation into the 
constitutionality of the impugned statute. 

[ 35 ] To sum up, tor the reasons indicated 
above I arn not satisfied that a case ha3 been 
made out for interfering with the orders passed 
by the learned Subordinate Judge. As the points 
discussed will form issues in the trial of the 
suit 3 I have avoided, as far a3 possible, expos¬ 
ing an opinion as to the final answer to be given. 
Such opinions a3 I may have expressed are 
based on prima facie considerations. 

[36l In the result, I would dismiss the appeals 
with costs. 

[37] Since this judgment wa3 dictated the 
State Management Aot has been certified under 
oi. (o) of Art. 3L, Constitution of India. In view 
of the order proposed by me it is not necessary 
to consider what effect the certification will have 
upon pending litigation relating to the Act. 

[38] Jamuar J. —The grant of an injunction 
is in the discretion of the Court. But the discre- 
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tion is not to be exercised arbitrarily; it must be 
sound and reasonabls, guided by judicial prin¬ 
ciples. 

[39] The important points raised in these 
appeals are, amongst others, whether the State 
of Bihar i3 a necessary party to the suits — it 
ha 3 not been made a party ou the ground that 
it is not a necessary party—for, if it be ao, the 
suits are not maintainable and whether Mr. 
Ayyub, the sole defendant, can be sued in his 
personal and individual capacity making the 
service of notice under 8. 80, Civil P. 0., on 
him unnecessary, for admittedly no such notice 
has baen served upon him at all. 

CdOl Although the points raised are serious 
and will have to be finally determined at the 
proper time, the appellants have not succeeded 
in showing for the purposes of these appeals that 
the Court below could not have reasonably 
taken the view which it has taken in refusing to 
grant the injunction. In thi3 view of the posi¬ 
tion, I do not think that at this stage of the 
suits, it would be right to decide these points 
which will form issues in the suits. 

[41] I agre 9 in the circumstances that the 

appeals should be dismissed. 

v.r.b. Appeals dismissed. 


k. I. R, (37) 1930 Patna 533 [C. N. U0.J 
Jha C. J. and Reuben J. 

Jatadhari Prasad and others—Appellants V. 
Kishun Lai Daruka and others — Respondents . 

A. F. O. D. No. 399 of 1946, D/-27th July 1950, from 
decision of Sub-J., Darbhanga,lD/-24th May 1946. 

(a) Contract Act (1872), S. 11 — Specific perfor¬ 
mance of contract. 

In a suit by a promisee for enforcement of specific 
performance of a contract it i3 necessary that the 
parties should have the capacity to oontraot. 

[Para 13] 

Annotation : (’46-Man.) Contract Act, S. 11, N. 1. 

(b) Hindu law—Manager — Suit for specific per¬ 
formance — Specific Relief Act (1877), S. 27— Civil 
p. C. (1908), O. 22, R. 4. 

In a suit instituted against the karta of a joint 
family for specific performance of an agreement entered 
into by him, a decree for specific performance can be 
passed and it would be binding ou all the other mem¬ 
bers of the joint family, including a minor co parcener, 
if the transaction ia found to be warranted by legal 
necessity or benefit of the estate. The position would 
not be different if the minor co-parcener was substitut¬ 
ed for the karta on his death during the pendency of 
the suit. [Paras 18, 19] 

Annotation : (’46-Man.) Spooific Relief Aot, S. 27, 
N. 3; (’44-Com.) C. P. C., O. 22, R. 4, N. 15. 

(c) Specific Relief Act (1877), S. 21 — Mutuality. 

A contract to bo specifically enforced by the Court 

mu 3 t, as a general rule, be mutual, i. e., it must bo 
such that it might, at the time it wa9 entered into, 
have been enforced by either of the parties against the 
other. The Specific Relief Act does not any where ex¬ 
pressly repudiate the dootrioe of mutuality. [Para 15] 

Annotation: (’46-Man.) Speoific Relief Act, 8.21, N. 3» 
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(d) Hindu law —Manager—Alienation. 

An alienation by a karta, even if not warranted by 
the necessities of the family, is not void ab initio. 

[Para 14] 

(e) Civil P, C. (1908), O. 8, R. 2—Suit against 
member of joint family. 

If in a suit for specific performance of an agreement 
entered into by the manager of a joint family against 
the member of a joint family the defendant does not 
plead that the property in suit formed part of his joint 
family it must be taken to have been admitted that the 
agreement was not vitiated for want of legal necessity 
or benefit to the estate. [Para 14] 

Annotation : (’44-Cora.) C. P. C., 0. 8, R. 2, N. 1. 

B. C. De and S. P. Srivastava —for Appellants. 

S. K. Mitra, Pi. Misra, S. K. Mazumdar and A.K. 

Sinha —for Rsspondents. 

Jha C. J.—This is an appeal by the plaintiffs 
from a decree of the Subordinate Judge at Dar. 
bhang*, dated 24th May 1946. 

[2] The appeal arises out of a suit for specifio 
performance of an agreement, or, in the alter, 
native, for recovery of possession of the property 
in suit on the ground that the court sale of the 
property held on 4th March 1940, is vitiated by 
fraud. 

[3] Originally one joint family firm, Pali 
Ram Parma Nand, was impleaded as defendant 
first party, and one Ajodbya Prasad along with 
others was impleaded aB defendant second party. 
On the death of Paliram on 22nd April 1945 
(during the pendency of the suit) his minor eon, 
Kissen Lai Daruka, and other members of his 
family were substituted in his place and were 
impleaded as defendants first party. Separate 
written statements were filed by the members 
of the family of Paliram, and it is common 
ground that Paliram’s son alone is interested in 
the property in suit because on partition among 
the members of Paliram’s family the property 
in suit was allotted to Paliram’s share. 

[4] Paliram filed his written-statement and 
on his death his minor son, the present defen¬ 
dant l, adopted the written-statement of his 
father. It may be stated here that the relief is 
claimed only against defendants first party and 
not against defendants seoond party and the 
contest is only by the present defendant 1, 
hereinafter to be referred to as the defendant. 

[5] The material facts of the case relevant to 
the points for consideration are these: Paliram 
was the karta of his joint family which owned 
the firm Pali Ram Parma Nand. Paliram obtain¬ 
ed a money decree against the plaintiffs in the 
name of the firm on 22nd December 1933, for a 
sum of about Rg. 15,000. Execution of the money 
decree wa3 taken out, being Execution Case No. 
12 of 1939, in the Court of the Additional Sub¬ 
ordinate Judge of Darbhanga. The property in 
suit measuring 71 bighas and odd was attached 
on aist July 1939. An objection was taken by 


the defendants second party on 24th July 1939, 
under o. 21 , R. 58, Civil P. 0., in respeot of a 
portion of the attached property, and was num¬ 
bered, as Miscellaneous case No. 38 of 1939. It is 
now conceded that the defendants second party 
were really farzidars of the plaintiffs judgment- 
debtors. Another objection wag taken by the 
plaintiffs judgment-debtors on 20th November 
1939, under S. 13, Bihar Money-lenders Act and. 
was numbered as Miscellaneous case No. 59 of 
1939. While the two miscellaneous ca 3 es were 
pending a joint petition, dated 2nd December 
1939, (ex. 2) was filed on behalf of the contest¬ 
ing parfcie3 in Miscellaneous Case No. 38 of 1939, 
praying for two weeks* time on the ground that 
there was a talk of a compromise between the 
judgment-debtors and opposite parties, namely, 
the plaintiffs and the defendants first party in 
the present suit. The Court, as it appears from 
the order-sheet (ex. 6 ), adjourned the case to 9kh 
December 1939, for bearing, and the parties were 
required either to file a compromise petition or 
come ready on the date fixed. On 7th December 
1939 there was an agreement between the parties 
(hereinafter to be referred to as the first agree¬ 
ment) through the intervention of Mr. Dharni- 
dhar (p. w. l examined on commission) a plea¬ 
der of the Darbhanga Bar. The terms of this 
agreement were not, however, reduced to writ¬ 
ing. There is difference as regards some of the 
terms between the plaintiffs and the defendants 
first party. From the evidence of Mr. Dharani- 
dhar, who is relied upon by both parties it ap¬ 
pears that it was settled between the parties 
that Rs. 7,500 would be paid in full satisfaction 
of the decretal amount and a further sum of 
Rs. 1000 would be paid by the plaintiffs to Pali¬ 
ram for payment of arrears of rent in respect of 
the property under attachment for which three 
rent suits were pending in the 1st Court of the 
Munsif of Darbhanga. Thus, in all, Rs. 8,500 
was to be paid by the plaintiffs to the defen¬ 
dants first party under the agreement, for which 
the plaintiffs were to execute a bai moiadi 
kebala (a deed of conditional sale) in favour of 
Paliram, because the plaintiffs could not manage 
to pay the sum in cash. I may state here that, 
according to the plaintiffs* case, it was settled 
that if the plaintiffs paid Rs. 8,500 to the defen¬ 
dants first party within a period of six year3, the 
latter would execute a deed of reconveyance in 
favour of the plaintiffs. The case of defendant l. 
however, is that the plaintiffs were to pay 
rs. 8,500 in cash before 5th December 1939 (writ¬ 
ten statement 5 ‘ka’) and he denies that the 
period fixed for the reconveyance was six years. 
Mr. Dharanidhar in his evidence does not sup¬ 
port this part of the defendant’s case. Another 
term of the first agreement, according to the 
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plaintiffs, was that the parties were to give up execute a deed of reconveyance in favour of the 
making pairvis in the execution case and the two plaintiffs in respect of the property in suit. It 
miscellaneous cases and the same would be was further agreed that till the payment of the 
allowed to be dismissed for default. From the aforesaid money the defendants first party would 
order-sheet (ex, 6 ) it appears that the plaintiffs remain in possession and occupation of the dispu- 
took no steps and the two miscellaneous cases ted property. Defendant 1 now admits that there 
were dismissed for default on 9th December was a second agreement but denies that the term 
1939, but the defendant first party proceeded fixed for reconveyance was three years. The plain- 
with the execution. tiffs’ case i3 that according to the terms of the 

[6] The plaintiffs’ case is that according to agreement they went in the month of June 1943 * 
the terms of the agreement defendants first party and several times thereafter, to the defendants 
paid to the plaintiffs Rs. 127-8-0 for purchase of first party with R3. 8500 and requested them 
stamp and, in fact, on 12th December 1939, the to accept the money and execute a registered 
plaintiffs purchased the stamp through plaintiff 1 deed of reconveyance and relinquish possession 
from the Treasury at Darbhanga for the execu- of the properties in suit and put the plaintiffs 
tion of the deed of conditional sale, and on 17th in possession thereof, but the defendants first 
December 1939, Shib Chandra Prasad (d. W. l), party declined. They have, therefore, instituted 
a servant of the defendants fir3fc party, wrote the present suit, claiming speciQc performance 
the contents of the deed on the aforesaid stamp or, in the alternative, recovery of possession on 
paper and the plaintiffs put their signatures the ground of fraud as already stated, 
thereon, and thereafter the document was handed [7l The learned Subordinate Judge dismissed 
over to the defendants first party. Registration the suit. He did not record his finding with re- 
of the document could not be completed because gard to the first agreement, but with regard to 
there was a second appeal (second Appeal no. 569 the second agreement he found that it is highly 
of 1939) pending in the High Court in which improbable that Parmanacd independently of 
the title of Ajodhya Prasad, one of the defen- Paliram’s consent would have agreed to the 
) dants seoond party was in dispute, and the de- payment being made within three years from 
fendants first party wanted to wait till the title the dat9 of the subsequent agreement. He also 
of Ajodhya Prasad was finally decided by the found that the story of tender as alleged by the 

High Court. The allegation of defendant 1 in plaintiffs i? false; and lastly, he found that, de- 

his written statement is that the bai maiadi ke- fendanfc 1 being a minor, a decree for specific 

bala (deed of conditional sale) was not executed performance could not be made in favour of the 

by the plaintiffs and the first agreement was plaintiffs. In view of these findings, he dismiss- 

not given effect to because the defendants ee. ed the suit. 

cond party refused to execute the kehala. I [8] Three questions arise for determination 
have already stated that the defendants first in this appeal : (0 Whether there were agree- 

party proceeded with the execution. The pro. ments as alleged by the plaintiffs ; (2) Whether 

perty in suit was put up to court-sale on 4fch specific performance can be granted in respect 

March 1940, and Paliram purchased it for a sum of the second agreement, if any ; (3) Whether a 

of Rs. 2000 and took delivery of possession on suit for setting aside the auction-sale, dated 4th 

24th December 1340. The plaintiffs’ case is that March 1940, in Execution case No. 12 of 1939, on 

the defendants first party committed an act of the ground of fraud is maintainable, in view of 

fraud in proceedings with the execution and get- o. 21, R. 92, Civil P. C. 

ting the property in suit sold at court-sale. [9] As regards the first question, there is, ag 
According to them, they got information of the already stated, no document embodying the 
sale on 24th December 1940, when delivery of terms of settlement arrived at between the 

possession was taken, and thereupon plaintiffs parties. Therefore, the plaintiffs have to rely 

3 and 10 went to Mr. Dharanidhar and inform- upon the oral evidence as well a9 the admitted 

ed him of the fraud committed by the defen. circumstances and resulting probabilities in sup- 

danta first party. Mr. Dharnidbar thereupon port of their case. The learned Subordinate 

sent for Parmanand, the younger brother of Judge has not recorded his finding with regard 

Paliram, and again through his intervention a to the first agreement. But, in my opinion, it is 

fresh agreement was arrived at between the necessary to find whether there was an agree- 

parties on 3rd January 1941 (hereinafter to be meat between the parties on 7th December 1939; 

referred to as the second agreement). According because the two agreements are inter connected, 

to the second agreement, it was agreed that on and if it is found that there is ample evidence 

payment by the plaintiffs of a sum of Rs. 8500 in support of the plaintiffs’ story of the first 

to the defendants first party within a period of agreement, the necessity for entering into the 

three years the defendants first party would second agreement becomes highly probable. The 
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■defendant totally denied the existence of the 
second agreement in his written statement. At 
the hearing, however, it was admitted that there 
were two agreements, but the parties differ as 
to the terms. (After discussing evidence his Lord¬ 
ship concluded.) 

[10] On a oareful consideration of the evidence 
and circumstances of the case I am satisfied 
that the plaiutiffs have proved that there were 
two agreements between the parties as alleged 
by them, and there is ample evidence to show 
that the plaintiffs have succeeded in proving 
that on payment of Rs. 8500 at any time within 
three years from the date of the second agree¬ 
ment they are entitled to claim specific psrtor- 
mance of the contract. 

[11] The next question that arises is whether 
there was any tender of Rs. 8500 by the plaintiffs 
to the defendants first party in June 1943, as 
alleged by them and there was refusal by the 
defendants to accept the same. Mr. Dbarnidhar 
3ays that ha advised Kesho Babu (one of the 
plaintiffs) to arrange money for cash payment 
and get the property reconveyed. He further says 
“I fell ill in December 1942, and Ke3ho Babu 



was ready with the money but Babu Paliram 
was not willing to execute a reconveyance. I 
express my inability to help him on account of 
my illness.*’ P. W. 2 says that money was ten¬ 
dered to Paliram and he refused to accept it 
and he is supported in his evidence by P. Ws. 10 
and 13 and we see no reason to disbelieve their 
testimony. In view of all the39 facta there is no 
reason why I should not accept the plaintiffs’ 
evidence ot tender. But once the agreements are 
proved the question of teuder is not material at 
all when the plaintiffs have come to Court with¬ 
in three year3 of the second agreement. 

[12] Now the question is whether specific per¬ 
formance of the second agreement can be en¬ 
forced against the present defendant 1, who is a 
minor son of Paliram- I have already stated 
that the suit was originally instituted against 
the joint family firm; and the minor son of Pali¬ 
ram, the present defendant 1, was brought on 
the record by substitution on Paliram’s death, 
during toe pendency of the suit. Therefore, the 
point for consideration is whether a decree for 
specific performance could be made against the 
joint family firm if Paliram had been alive, and 
secondly, whether such a decree can be made 
against his mmor son who has been brought on 
the record after his death. 

[13] la a suit by a promisee for enforcement 
of specific performance of a contract it is neces¬ 
sary that the parties should have the capacity 
to contract; and if the contracting parties are 
Hindus and the agreement is entered into by the 


karta or kartas of a joint Mitakshara Hindu 
family, it is further neoessary for the plaintiff 
to prove either legal necessity or benefit to the 
estate. 

[14] It may be stated here that in the plaint 
there is no allegation of either legal necessity or 
benefit to the estate, nor is there any allegation 
in the written statement filed by Paliram, which 
was subsequently adopted by his minor son, the 
present defendant 1 , after the death of Paliram, 
that the contraot is unenforceable for want of 
legal necessity or benefit to the estate, nor was 
any issue raised on the point. But it was argu¬ 
ed at the bar on behalf of the respondent that 
a decree for specific performance of the contract 
entered into by Paliram cannot be passed 
against defendant 1, who is a minor, because 
the contraot on the very face of it was adverse 
to his interest. This argument is founded on the 
observation of the learned Subordinate Judge 
which runs as follows : 

“It hag baen urged that the agreement arrived at ia 
not enforceable at law but even if it be presumed that 
it wag oapable of being enforced in that oase the con¬ 
tract could not be enforced against defendant 1 who ia 
a minor. It may save been one thing for Paliram, his 
father, who was a major, to have agreed to sacrifice 
some of hig interest, but it is extremely doubtful if a 
decree for speoifio performance of a contraot could be 
pagged against defendant 1. who is a minor, in respect 
of a contract which on the very face of it was adverse 
to his own interest/’ 

I think this argument is not sustainable. It isl 
true that the karta’s power to alienate the joint 
family property is, uader th9 Hindu law, a 
limited acid qualified power. But an alienation 
by a karta, even if not warranted by the neces¬ 
sities of the family, ia not void ab initio, Thei 
plaintiffs came forward with a clear case that 
the property in suit belonged to them and the 
same had passed into the hands of the defendant 
by reason of a fraudulent court sale; they seated 
the relevant facts and simply asked. for the 
restoration of their property by execution of. a 
sale-deed under the terms of the compromise 
arrived at between the parties at the instance of 
Mr. Dharanidhar. The defendant in his written- 
statement did not take the plea that the property 
in suit formed part of his joint family property 
and specific performance could not be granted 
for want of legal necessity or benefit to the 
estate. It was necessary for the defendant to 
allege, in the first place, that the property in 
suit forms part of hi3 j dot family property. I 
only such an allegation had been made, it would 
have been nece 33 ary for the plaintiff to allege lega 
necessity or benefit to the estate. Under O. 8, 
r. 2, Civil P. C., the defendant must raise by 
his pleading all matters which show fcbe suit not 
to be maintainable, or that the transaction is 
either void or voidable in point of law. If such 
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a plea bad been raised in the defence, the plain, 
tiffs, if so advised, might have filed, with the 
leave of the Court;, a written statement pleading 
legal necessity or benefit to the estate, and such 
written-statement might have formed part of the 
plaintiffs’ pleading. On the pleadings as they 
stand the question of legal necessity or benefit 
to the estate did not arise. In my opinion, it 
’must be taken to have been admitted that the 
agreement was not vitiated for want of legal 
necessity or benefit to the estate. It is quite pro¬ 
bable that the plea was not raised because the 
act of Paliram in entering into the second agree¬ 
ment was considered a prudent act beneficial to 
the estate. However, in my opinion, the learned 
Subordinate Judge does not seem to be right in 
I bis view that the contract on the face of it is 
'adverse to the minor’s interest. Paliram contract¬ 
ed to sell for Rs. 8,5C0, a property which he had 
purchased at court-sale for rs. 2,000. This was 
obviously a prudent act on the part of Paliram 
and there was a clear benefit to the family. 
Besides Paliram knew that the sale had been 
obtained by fraud. Toerefore, it was considered 
by Paliram a prudent act to put an end to the 
litigation and nob to take the risk of the sale 
being set aside by an application under o. 21, 
U. 90, or by some other appropriate proceedings. 
It may be observed that the property in suit 
belonged to the family of the plaintiffs. The sale 
was brought about by the fraudulent conduot of 
Paliram. The executing Court conducting the sale 
was not informed of the circumstances under 
which the plaintiffs had given up pairvi in the 
two miscellaneous cases, nor was the Court 
informed of any of the term3 of the contraoc. 
Therefore, in view of all these facts and circums¬ 
tances I think it cannot be said that Paliram or 
his brother Parmanand, who according to the 


allegation in the plaint, carried on the court 
affairs of the family of the defendants first party, 
did any imprudent ast in entering into either 
the first or the second agreement or that any of 
these agreements was not justified in the interest 
of the estate of the defendants. Therefore, the 
oontracfc can be challenged only on the ground 
of lack of mutuality. 

[15] The fundamental rule of equity is that a 
contract will not be specifically enforced unless 
it 13 obligatory on both parties, nor unless both 
parties at the tim6 it is executed have the right 
to resort to equity for specific enforcement of it. 
Therefore, a contract to be specifically enforced 
by the Court must, a3 a general rule, be mutual, 
that is to say, such that it might, at the time it 
was entered into, have been enforced by either 
of the parties against the other. The Specific 
Relief Act doe3 not anywhere expressly repudiate 
the doctrine of mutuality. On the contrary, the 


language used in respeot of the last nine illustra¬ 
tions of ol. (b) of S. 21, Specific Relief Act 
supports the position that th9 doctrine is part of 
the Indian law. The doctrine of mutuality was 
judicially recognized so far as India is concern¬ 
ed by their Lordships of the Judicial Committee 
in the case of Mir Sarwirjan v. Fakhruddin 
Mahomed , 39 Cal. 232 : (39 I. A. 1 P. C.), and 
sinoe then the following propositions are firmly 
established: 

“(1) A contract entered into by a minor baing void, 
an agreement entered into by him either for sale or for 
purchase of immovable property cannot be specifically 
enforoed either by or against him. 

(2) A contract either for sale or for pur?ha3e of 
immovable property entered into by the guardian of a 
minor or biB manager oaunot b3 specifically enforced 
either on hi3 behalf or against him.” 

[16] In either case there being laGk of mutua¬ 
lity the Court cannot order specific performance 
of a contract even if the transaction be benefi¬ 
cial to the minor. 

[17] In the case before U3 the joint family 
was sued. Admittedly Paliram was the karta of 
the joint family. The position of the karta is 
sui generis. He represents the family and ha3 
power as karta of making contracts, giving 
receipts and compromising or discharging claims 
ordinarily incidental to the family business: 
Rishan Parshai v, Harnarain Singh 38 I. A, 
45 at p. 51 : (33 ALL. 272). He can sue and be 
sued in a representative capacity. In the case of 
Sheo Shankar Ram v. Mt. J ad do Kunwar , 41 
I. A. 216 at p. 220 : (A. I. R. (l) 1914 P. C. 136), 
their Lordships of the Judicial Committee have 
held that 

‘‘the managers of a joint Hindu family so effectively 
represent all other members of the family that the 
family as a whole is bound.” 

While diecussing the doctrine of res judicata 
Lord Phillimore, in the case of Lingangoiida v. 
Rastangowda , 54 I. A. 122 at p. 125 : (a. I. R. 

(14) 1927 P. C. 56), observes a3 follows: 

“It is impossible to allow each member of the family 
to litigate the same point over and over again, and each 
infant to wait till ha becomes of age, and then bring an 
action, or bring an action by bis guardian before; and 
in each of those cases, therefore, the Court looks to 
Explanation G of S. 11, Civil P. C., 1908, to see whether 
or not the leading member of the family hu3 been acting 
either on behalf of minors in their interest or if they 
are majors, with the assent of the majors.” 

It was pointed out iu the case of LalcJiand 
Thakur v. Seogobmd Thakur, S Pat. 783 : 
(A. I. R. (16) 1929 Pat 711), by Chafcterji J. that 
iu a suit against a joint Hindu family the karta 
may effectively represent the other members of 
the family even though he is not described as 
such. Recently in the ca3Q of Ramsewak v. 
Ramaprasad, 26 pat. 1 : (A I. R (35) 1948 Pat. 
215), which related to the power of a manager 
to refer a certain dispute to arbitration, Sinha J. 
ha3 observed that it is competent to the father 
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of a joint Hindu family in his capacity of the 
managing member of the family to refer to arbi¬ 
tration the partition of the joint family property, 
and th6 award made on such a reference, if in 
other respects valid, is binding on the sons and 
grandsons, even if some of them happen to be 
minors. 

[IS] Therefore, in my view, Paliram effec¬ 
tively represented all the members of the 
family including hi3 minor son, and the con¬ 
tract entered into by him as karfca of the joint 
family could be specifically enforced against him, 
had he been alive. If a decree had been passed 
against him, it would have been binding on his 


minor son as well because there was no lack of 
mutuality. This view gets support from the 
observation of Eachhpal J. in the case of Mt, 
Dhapo v. Ram Chandra , 57 ALL. 374 at p. 379 : 
(A. I. R. (21) 1934 all. 1019) where he observes 
as follows: 


“In the case before us, it was open to the plaintiffs 
to have sued Reoti alone for the specific performance 
of the contract as representing the joint fimily. If a 
decree had been passed it would have been binding on 
the other member of the joint family, the minor.” 

(Reoti was the karta and managing member 
of the family consisting of himself and his 
minor brother). 

In my opinion, there is no change in the legal 
position simply because the present defendant, 
who was not originally impleaded in the suit, 
was substituted for Paliram. The law is that 
want of mutuality to be fatal to a claim for 
specific performance must exist at the time the 
action is brought. This view gets support from 
a passage in the case of the Eastern Counties 
Railway Co . v. Hawkes , (1S55) 5 H. L. C. 331 at 
p. 365 : (24 L. J. Cb. 601) where Lord Campbell 

is reported to have stated the law thus : 

“But I am of opinion that whereas, in considering 
the validity of the agreement, the proper time to re¬ 
gard is the time when it wag entered ioto-as to the 
specific performance, regard is to be had to the state 
of things when the bill was filed. No authority has 
been cited in support of the position, that the decision 
upon a bill for a speoific performance is to depend 
upon what has happened between the filing of the bill 
and the day when the decree is to be pronounced; and 
it would be strange if the plaintiff, being entitled to 
what he prays for when he files his bill, could be 
defeated by the chicanery of the defendant in vexa- 
tiously resisting the suit.” 

The same view was taken in the case of Nara . 
yana Chetty v. Muthiah Chetty , 47 Mad. 692 
at p. 697 : (a. I. R. (ll) 1924 Mad. 680) where the 
law is stated by Ramesam J. a3 follows: 

“Where a contract is by a manager on behalf of a 
family, and for the benefit of the family and the 
manager dies, it can be enforced against the survivors 
when they are all majors; Venkiteswara Aiyar v. 
jRaman Nambudri, 3 M. L. W. 435 : (A. I. R. (4) 
1917 Mad. 358). Should it make any difference that 
Borne of the survivors are minora, and doe3 the case of 
Mir Sarwarjan v. Mahomsd Fakhuruddin Mahomed , 


39 Cal. 232 support such a distinction ? The matter 
is res Integra and I am inclined to answer the above 
queries in the negative.” 

[19] Therefore, in my opinion, in a suit! 
instituted against a joint family a decree for! 
specific performance can be passed and it would 
be binding on all the other members of the 
joint family, including a minor coparcener, if 
the transaction is found to be warranted by 
legal necessity or benefit of the estate. It has 
been held by a Full Bench of this Court in the 
case of Hari Char an v. Kaula Bai t 2 P. L. J. 
513 : (A. i. R. (4) 1917 Pat. 478 F. B.) that there 
is no lack of mutuality if the contract is entered 
into by the karta simply by reason of the fact 
that a minor coparcener is impleaded in the 
action. But it has been held that the suit for 
specific performance cannot be decreed in the 
absence of proof of legal necessity or family 
„benefit. Chamier C. J. states the law thus: 

“(1) The interest of a member of a joint Hindu 
family in the family property is not individual pro¬ 
perty at all. The manager of such a family is not an 
agent of the other members nor is he a mere manager. 
He is muoh more like a trustee for the other members. 

(2) I apprehend that the decisions of their Lord- 
ships in the cases of Mahori Bibee v. Dhartno Dass 
Ghosh, 30 Cal. 539 : (30 I. A. 114 P. C.) and Mir 
Sarwarjan v. Mahomed Fakhruddin, 39 Cal. 232 : 
(39 I. A. 1 P. C.) do not apply to contracts made by 
the managing member of a joint Hindu family for 
family necessities or for the benefit of the family, i. e , 
contracts made by the managing members whioh bind 
the minor members of the family. Such contracts can 
be enforced on behalf of the family by the persons wh > 
make them and I find nothing in the decisions or their 
Lordships which requires us to hold that such con¬ 
tracts cannot be enforced against the family. Contracts 
made not by minora but by persons woo have power 
to make contracts on behalf of a joint family do not 
appear to come within those decisions. I am not pre¬ 
pared to dismiss this suit for speciQo performance on 
the ground that the contract laoks mutuality having 
been made by or on behalf of minors who are not 
competent to contract.” 

In the case of Mt. Dhapo v. Bam Chandra , 

57 ALL. 374 : (A. I. R. (2l) 1934 ALL. 1019), 

where the managing member along with his 
minor brother was impleaded, the Allahabac. 
High Court followed the view taken in the 
case of Hari Char an Kuar v. Kaula Rai , 

2 P. L. J. 513 : (A. I. R. (4) 1917 Pat. 178 F. B.). 
After a review of the case law on the point the 
Nagpur High Court hai recently adopted in 
Bamrao Shamrao v. Suganchandra, A. I. R. 
(33) 1946 Nag. 139 : (i. L. R. (1946) Nag. 116) 
the view taken by the Full Benoh of this Court 
in Haricharan v. Kaula Rai , 2 P. L. J. 513 : 

(A. I. R. (4) 1917 pat. 478 F. B.). 

[20] I have already held that the second 
agreement was entered into by Paliram for the 
benefit of the estate and there was no lack of 
mutuality simply because his minor son was 
brought on the reoord by substitution on the 
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death of Paliram. Therefore, the plaintiffs are title to and recovery of possession of certain plots 


entitled to a deoree for speoifio performance 
against the present defendant l. 

[21] It may be observed that the plaintiffs 
olaimed an alternative relief that if for some 
reason a decree for speoifio performance of con¬ 
tract be not possible, then it may be adjudged 
that the court sale held on 4th March 1940, in 
Execution case no. 12 of 1939 is entirely fraudu. 
lent, illegal, inoperative, useless and ineffective, 
and the defendants first party neither have nor 
can have any title on the basis thereof, and that 
the plaintiffs are entitled to get khas possession 
together with mesne profits. This point gives 
rise to the consideration of the third question 
raised before us, namely, where a suit for set¬ 
ting aside the auction sale on the ground of 
fraud is maintainable in view of o. 21, R. 92, 
-cl. (3), Civil P. 0. I have already held that the 
plaintiffs are entitled to a decree for specific 
performance and in that view of the matter 
consideration of this question becomes unneces¬ 
sary. 

[23] In the view that I have taken the ap¬ 
peal must be allowed and the judgment and 
decree of the Subordinate Judge set aside. 

[23] It is therefore ordered that upon pay¬ 
ment into Court of the purchase money Rs. 8,500 
on or before 22nd November i960, or within 
such further time as the Court below, at its 
discretion, may allow, defendant 1 do exe¬ 
cute and register a proper deed of conveyance 
of the properties in suit and do put the plain¬ 
tiffs in possession thereof. The appeal is allowed 
accordingly with costs throughout. 

[ 24 ] Reuben J.—I agree. 

D-H. Appeal allowed. 
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Narayan J. 

Sirikishun Singh and others — Appellants 
v. Jaimangal Singh and others — Respondents. 

A. F. A. D.No. 2188 of 1948, D/- 11th August 1950, 
from decision of A. D. J., Muzaflarpur, D/- 13th Septem¬ 
ber 1948. 

Civil P.C. (1908), S. 100-Question of benami — 
Interference. 

If on the findings of the Courts of fact the necessary 
elements of a benami transaction are found to have 
been established for supporting the conclusion that the 
transaction was a benami one then High Court in 
second appeal would not interfere with the decision of 
the lower appellate Court. [Para 3] 

Anno. Civil P. C., S. 100, N. 38. 

O. C. Banerji — for Appellants. 

Baijnath Prasad Samaiyar, B. C. De and P. Jha 

— for Respondents. 

Judgment. — This is a seoond appeal by the 
defendants ariaing out of a suit in which the 
plaintiffs had prayed for a declaration of their 


of land described as plots Nos. 15 and 17. The 
case, as made out by the plaintiffs, was that this 
property bad been purchased by their ancestor 
Ghina Mabto in the frazi name of Lakhu Mahto, 
the father of the defendant appellants, by a 
registered sale-deed dated 23rd October 1899 and 
that ever since the execution of the Kebala it 
has been in their possession. The alleged cause 
of action for this suit was an interference by 
these defendant-appellants with the possession 
of the plaintiffs leading to a proceeding under 
8. 144, Criminal P. 0. The defence was that 
Lakhu Mahto was the real purchaser of the pro¬ 
perty, and it wa3 further alleged that a few 
years before the institution of this suit the origi¬ 
nal sale-deed by which this property had been 
acquired wa3 lost or stolen from the dalan of 
the defendants and that the plaintiffs having 
obtained the custody of the document had filed 
this suit dishonestly. 

[ 2 ] The Courts below have concurrently held 
that the plaintiffs have been able to prove that 
the sale-deed was in their custody, that they 
have been in possession of the property in suit, 
and that they have been paying its rent. On 
these findings they have decreed the suit. 

[3] The learned counsel appearing for the defen¬ 
dants appellants contended that, as held by this 
Court in Mt. Janki Bai v. Najaf Ali Khan, 

3 Pat. L. W. 339; (A.I.B. (5) 1918 Pat. 632), a ques¬ 
tion of benami was not a pure question of fact 
and that it was a mixed question of fact and law, 
and he asked me to follow this decision in spite 
of the decision in Benarsi Das v. Mt. Bhawani 
Kuer , 23 P. h. T. 364 :(a. I. R. (29) 1942 Pat. 386) 
by Harries O. J. and Manohar Lall J. in 
which their Lordships had observed that the 
question of benami was eminently a question 
of fact and the finding on this question could 
not be interfered with in seoond appeal. The 
learned counsel submitted that if this decision 
of Harries C. J. and Manohar Lall J. is in 
oonflict with the earlier decision reported in 
Mt. Janlci Bai v. Najaf Ali Kha?i t 3 pat. L. w. 
339 : (a. i. R. (6) 1918 Pat. 632), then on the 
principle laid down by Fazl Ali and Manohar 
Lall JJ. in Mahabir Das v. Udit Narain t 
19 P. L. T. 570 : (A. T. R. (25) 1938 Pat. 613) 
the earlier decision should be followed by 
me. Speaking for myself, I do not consider that 
the two decisions are irreconcilable. In every 
case in which the question of benami is raised 
the oircumstances which are usually taken into 
consideration are among others the possession 
of the property, the source of the consideration 
money, the custody of the title deed, the rela¬ 
tionship between the parties and the motive for 
the transaction. In second appeal it is certainly 
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open to us to Bee how far the Courts have con¬ 
sidered whether the ingredients which are re. 
quired to be established in a case of benami 
have been established. But if on the findings of 
the Courts of fact the necessary elements are 
found to have been established for supporting 
the conclusion that the transaction was a benami 
one then this Court in second appeal would not 
interfere with the decision of the lower appellate 
Court. No doubt in this case there is no finding 
of the Courts below to the effect that there was 
a sufficient motive for taking a sale-deed in the 
benami name or Lakhu Mahto and that the 
consideration money was paid by the plaintiffs’ 
ancestor, but there are very definite findings to 
the effect that the custody of the document has 
been with the plaintiffs that the plaintiffs have 
been in possession of the land in dispute ever 
since the execution of the sale-deed and that 
they have been paying its rent. The defendants 
had put forward a story that the title deed was 
stolen or removed from their dalan some years 
back but the Courts below discredited this story 
and they have given very good reasons for 
rejecting the defendants’ version that the title 
deed was taken away from their house. If the 
defendants filed a petition before the S. D. 0. 
in 1944 regarding the loss of the document in 
1942 that raises a very strong suspicion that it 
was not a bona fide petition and that there was 
an ulterior motive behind it. It is true that 
merely because the plaintiffs have produced this 
document it cannot be held that they have been 
able to prove their title to this property. But 
there can be no doubt that the question of the 
custody of the title deed is a very important 
question and the finding on this point has to be 
considered along with the definite finding on the 
question of possession. The plaintiffs, it appears, 
produoed a number of rent receipts, showing 
payment of rent for a good number of years 
and the learned Additional District Judge has 
rightly pointed out that 

“production of so many receipts of the different land¬ 
lords by the plaintiffs is a factory which goes to show 
continuous possession of the plaintiffs.” 

He has then discussed the oral evidence adduced 
by the parties regarding possession and he has 
observed that “the real evidence of possession 
adduced by the defendants is not at all satis¬ 
factory as that of the plaintiffs.” Thus the 
learned Additional District Judge has held that 
the oral evidence adduced by the plaintiffs on 
the question of possession is preferable to the 
oral evidence adduced by the defendants on 
this point. The question of possession was certain¬ 
ly a very important question and if the plain¬ 
tiffs have been able to prove that they were in 
possession ever since the year 1899 then there 


can be no doubt that the case of benami, as pui 
forward by them has been fully established. It 
was difficult for the plaintiffs in this case to 
prove as to who actually paid the consideration 
for this transaction which took place in the year 
1899 and it was also difficult for them to show 
as to what was the motive for taking a benami 
document in the year 1899. In my opinion, this 
appeal is concluded by the findings of fact 
arrived at by the lower appellate Court and as 
was pointed out by the Judicial Committee in 
the well-known oase of Muhammad Mahbub 
Ali Khan v. Bharat Indu y 23 0. W. N. 321 : 
(A. I. R. (5) 1918 P. C. 137), in regard to benami 
transaction, Courts of law should not approach 
them with that scrupulous rigour which in other 
systems of jurisprudence may demand the exis¬ 
tence of the clearest positive evidence that 
the ex facie owner of a property is a trustee for 
or holds the same for the interest of another. 
Because of the clear findings on the question of 
possession I think there is no merit in this 
appeal. 

[4] The result is that the appeal fails and is 
dismissed with oosta. 

G.M.J. Appeal dismissed . 


A. I. B. (37) 19S0 Patna 342 [G. N. 142.] 

S. K. Das J. 

Hira Mistiry — Petitioner v. Ram Briksh 
Singh — Opposite Party. 

Criminal Revn. No. 694 of 1950, D/- 8-8-1950, from 
order of S. J., Patna, D/- 29-3-1950. 

(a) Interpretation of Statutes — Proceedings of 
legislature — Report of Select Committee can be 
looked, into in interpreting a statute only when 
language of statute is not clear or unambiguous. 

[Para 3] 

(b) Criminal P. C. (1898). Ss. 539, 526 (8) and 537 
— Application under S. 526 (8) — Rejection of 
Interference in revision against conviction. 


An application for adjournment under S. 5- (8) 
filed by the accused at the close of prosecution argu¬ 
ments was rejected on the ground that It was filed too 
late and that it was merely intended to defeat or delay 
justice. No ground whatever was alleged a3 to w y 
transfer of oaee was thought necessary. The accused 


as ultimately convicted : . .. ,. 

Held that the High Court would not exercise its dis- 

etionary powers of revision and interfere with t e 
nvicticn merely on the ground of rejection of applica- 
m under S. 526 (8) especially when the application 
is not bona fide the accused had a fair trial and the 
se was a petty one. a v ? d ^ 
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S. 537, N. 22. 


Dr. Qazi Nazrul Hasan — for Petitioner. 
K . K. Sinha —for Opposite Party. 


Order. —The petitioner has been sentenced 
to a fine of Rs. 10 only for contravening a Dis¬ 
trict Board bye-law by placing some logs ot 
wood on a District Board road. The point 
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which has been urged before me in support of 
the petition for quashing the oonviotion and 
sentence, is that on 1st February 1950, the 
petitioner made an application under the provi¬ 
sions of sub-s. (8) of S. 526, Criminal P. C., for 
an adjournment in order to enable the petitioner 
to make an application for transfer of the case, 
and to get an order thereon. The learned 
Magistrate refused to grant an adjournment for 
the purpose. It is contended that this was an 
illegality which vitiated the entire trial, The 
rule which was issued by this Court was con¬ 
fined to this ground only. 

[2] In order to appreciate the point raised, it 
is necessary to state some more fact3. The case 
against the petitioner was a summons case. The 
prosecution evidence closed on llth January 
1950. On 19th January 1950, defence was declin¬ 
ed. Later on, on the same date, a petition was 
filed with a prayer that the trying Magistrate 
should hold a local inspection. The trying 
Magistrate held a local inspection on 21st Janu¬ 
ary 1950. On 31st January I960, arguments for 
the prosecution were heard. The defence lawyer 
was not free on that date, and the oase was 
adjourned to 1st February 1950. On that date an 
application was filed purporting to be an appli¬ 
cation under S. 526 (8), Criminal P. 0. The 
learned Magistrate refused to grant an adjourn¬ 
ment on the ground that the defence had closed 
its case muob earlier, and the application was 
merely intended to defeat or delay justice. I 
may state here that no ground whatsoever was 
alleged why the oase should be transferred, and 
up till now no ground has been alleged why it 
was considered necessary that the case should 
be transferred from the file of the Magistrate 
who tried it. 

[3] It is true that there are several decisions 
which have laid down that the provisions of 
sub-s. (8) of 8. 526, Criminal P. C., are manda¬ 
tory, and the Court is bound to grant an adjourn¬ 
ment if the conditions laid down in that 
sub-section are fulfilled. The question in the 
case before me hinges upon the meaning of the 
expression "at any stage before the defence 
closes its case” ooourring in that sub-section. 
Sub-seotion (8), as it stood before the amend¬ 
ments of 1932, did not contain the words men¬ 
tioned above. Those words were introduced by 
the amendments made in 1932. In the report of 
the Select Committee, it was stated as follows : 

“We recognise the necessity of greater safeguards 
against the abase of the section than those now exist¬ 
ing. We think that provision should be made for a 
compulsory adjournment if a party notifies its inten¬ 
tion to move for a transfer at any time before the 
arguments begin, that is to say, at any time before the 
defence doses its oase.” 

It is oorreot to say that if the words in a section 
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are clear and admit of no ambiguity, then the 
report of the Select Committee cannot be looked 
into for the purpose of giving an interpretation 
which the words used in the statute cannot 
bear. Where, however, there is ambiguity, the 
report of the Select Committee may, I think, be 
looked into as a matter of history to find out 
what was the previous law, what mischief the 
framers of the statute wished to avoid and 
what remedy they wished to advance.' The 
meaning of the word ‘trial* in connection with! 
sub-s. (s) of s. 526, as it stood before the 
amendments of 1932, gave rise to a diversity of 
decisions in some of which very strong criticisms 
were made of the chances of abase of the right 
given by the sub-secfcion. So far as I am aware, 
there is no direct decision bearing on the ques¬ 
tion as to the exact meaning of the words "at 
any stage before the defence closes its case.’* 
There is one decision of this Court to which my 
attention has been drawn, namely, Ishar Singh 
v. Shama Dusadh , 17 p. L. T. 627 : (a. I. b. 
(24) 1937 Pat. 131), where certain observations 
were made by way of obiter dicta. The learned 
Judge, who made the observations guarded 
himself by saying : 

“I do not think I am called upon to decide this point 
in this case a3 it does not arise; any expression of my 
opinion will be purely obiter dictum .” 

There is, therefore, no decision which has held 
that an application for an adjournment under 
8. 526 (8) can be made in a summons case after 
the arguments of one of the parties had been 
concluded. 

[4] In my opinion, it is not quite necessary 
in this case to decide the vexed question as to 
when the defence closes its oase in a summons 
case. The revisional jurisdiction which this 
Court exercises, is a discretionary jurisdiction. 

It seems clear to me on the facts of this case 
that the application for adjournment made on 
1st February 1950, was really a trick, a device 
to defeat and delay justice. No ground whafcso- 
ever was alleged for a transfer of the case. It 
is true, as has been contended by learned counsel 
for the petitioner, that eub-s. (8) of 8. 626, 
Criminal P. O., merely contemplates that an 
intimation should be given to the Court that the 
party intends to apply for a transfer, and the 
grounds need not be mentioned. But so far 
nothing has been stated in the various petitions 
filed by the petitioner right up to this Court as 
to why it was thought neoessary to apply for a 
transfer of the case. Nothing had happened up 
till 1st February 1950, whioh would give any indi¬ 
cation of any reason for a transfei of the case. 

It S9ems to me that the only conclusion which 
can be drawn from the facts and circumstances 
of this case, is that the application for an ad. 
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journmenfc under s. 526 (8), Criminal P. C., was 
not a bona fide application, and was meant 
merely to prevent the learned Magistrate from 
proceeding to judgment. 

[5] In these circumstances, I do not feel 
called upon to exercise the discretionary juris¬ 
diction of this Court, and interfere with the con- 
Iviction and sentence passed. The case is a petty 
one. The petitioner has had a fair trial, and 
there is no reason why further wastage of public 
time and money should be encouraged. 

' [6] I would accordingly dismiss the application. 

K.s. Revision dismissed. 

A. I. R. (37) 1950 Patna 544 fG . N, 143.] 

Sarjoo Prasad J. 

Ramlakhan Ram—Petitioner v. The State. 

Criminal Rqvd. No. 762 of 1950. D/- 8th August 
1950, from order of A. S. J., Shahabad, D/- 20-3*1950. 

Penal Code (1860), S. 186 — Voluntary obstruc¬ 
tion—What constitutes. 

In order to constitute an obstruction physical force 
;s cot necessary. It may be in various ways. But 
%vhere a tenant states to a peon who wants to effect 
delivery of possession of the house to a decree-holder, 
that he had rented the house from certain persons 
and would vacate it only if they aeked him to do so, 
make such endorsement of the writ and the person 
returns without doing anything further, the action on 
the part of the tenant does not amount to obstruction 
as the peon has not persisted in the performance of 
his duties and is not obstructed as such. [Para 6] 

Anno. Penal Code, S. 186 N. 1. 

A. B. N Sinha —for Petitioner. 

K. P. Varma — lor the State. 

Order. — This is an application against the 
order of conviction under S. 186, Penal Code, the 
petitioner having been sentenced to one month’s 
rigorous imprisonment under that section. 

[ 2 ] The prosecution case is that there was a 
civil Court decree in which the petitioner’s father 
was also judgment-debtor. A writ of delivery of 
possession was issued in execution of that decree 
and a peon went to the spot to effect delivery 
of possession of a certain house to the decree- 
holder on nth December 1948. When the drum 
was being beaten, the petitioner who was in 
oooupation of the house at the time stated to the 
peon that he had taken the house on rent from 
Sonik Ram and Parmeshar Ram, the landlords, 
and that he could not vacate the house unless 
the landlords asked him to do so. It is also 
stated that the petitioner made an endorsement 
on the back of the writ to the same effect. The 
peon then submitted a report saying that he had 
been obstructed in delivering possesssion, and 
that in the circumstances delivery of possession 
could not be effected without deputation of the 
Nazir of the Court. The proceeding accordingly 
was started against the petitioner for voluntarily 


obstructing a public servant in the discharge of 
his duties. 

[3] The defence of the petitioner is that when 
the peon asked the petitioner to vacate the house, 
the petitioner replied that he had taken the 
house on rent from two persons named above, 
and would call the owners of the house to corro¬ 
borate the statement of the peon so liked. He, 
had, therefore, no intention to obstruot the 
peon in the discharge of his duties and his con¬ 
duct was absolutely bona fide. 

[ 4 ] The two Courts balow have held that there 
was obstruction on the part of the petitioner and 
have, therefore, convicted him as stated above. 

[ 5 ] On behalf of the petitioner it has been 
urgei that the facts alleged by the prosecution 
do not constitute a case of voluntary obstruction 
so as to amount to an offence under s. 186 of 
the Code. I have examined the evidence of the 
peon and the report submitted by him. The 
peon’s evidence only shows that when be went 
to execute the writ of delivery of possession, the 
petitioner stated to him that he was in occupa¬ 
tion of the house under a tenancy from some 
other persons. It does not appear that the peti¬ 
tioner threatened the peon with any violence in 
case he persisted in effecting the delivery of 
possession, and he offered to call to the alleged 
landlords under whom the petitioner claimed the 
tenanoy. The peon, however, does not appear to 
have waited for all this, but he went back and 
immediately submitted a report against the 
petitioner. The endorsement on the back of the 
writ runs as follows: 

“Sheo Pd. Sonik Ram, Parmeshar Ram ka makan 
hai. Osme ham kiraya lekar rahte hain. Ham Ram- 
lakban Ram rahte hain. On logan ke aneae hat jay* 
enge. Ia ghari nahin hatenge.” 

[6] The endorsement, therefore, makes it clear 
that the petitioner was prepared to vacate the 
house on the arrival of those persons viz. Sheo 
Pd. Sonik Ram, Parmeshar Ram, about whom 
he alleged were the owners of the hou3e. Thi9 
part of the defence ha3 not been accepted by the 
two Courts below. Even if the allegation that 
Sheo Pd. Sonik Ram Parmeshar Ram were the 
owners of the house was found to be false, it 
does not appear that the peon warned the peti¬ 
tioner that he would not listen to any suoh exouse 
a 3 he was bound to deliver possession to the 
decree-holder. A3 there was no threat or assault 
or violence on the part of the petitioner, there 
was no reason for the peon not to execute the 
writ and to go baok and submit a report. Toe 
mere fact that Buch a statement was made be¬ 
fore the peon does not necessarily amount to 
obstruction. It i3 true that in order to consti-; 
tute an obstruction physical force is not neces¬ 
sary, The obstruction may be in various ways 


1950 Deobrat Shastri y. Rang 

tut here it does not appear that the peon per. 
listed in the performance of his duties and was 
obstructed as such. All that he did was that on 
bearing that statement he returned back with, 
•out even waiting to verify whether the state¬ 
ment was true or false. I, therefore, do not 
find' that a oase of voluntary obstruction has 
been made out beyond any shadow of doubt. 
I would, accordingly give the benefit of doubt 
to the petitioner and allow the application, set 
aside the order of conviction and sentence 
against him and make the rule absolute. 

D.R.R. Application allowed . 

A. I. R. (37) 1950 Patna 545 [0. N. 144.] 

Sarjoo Prasad J. 

Deobrat Shastri and another—Petitioners v. 
Rang Bahadur Singh — Opposite Party . 

Criminal Revn. No.589 of 1950, D/-7-8-1950. 

(a) Criminal P. C. (1898), S. 198 _ “Person ag¬ 
grieved” —Defamation —Manager of Co-operative 
Bank — Penal Code (1860), S. 500_ Bihar and 
Orissa Co-operative Societies Act (VI [6] of 1935). 
S. 2 (9). 

Under S. 2 (9), Bihar and Orissa Co-operative Socie¬ 
ties Aot, the manager functions as a statutory person. 
In the case of a Co-operative Bank even though it is 
under the supervision of a Board of Oireotors the 
manager is a person who is primarily concerned with 
the day to day management of the Bank, and it is he 
who is responsible for any laches or mismanagement 
of its affairs. Therefore, there is prima facie no reason 
to hold that the manager is not a person aggrieved as 
contemplated by S. 198, Criminal P. C. ° [Para 3] 

Annotation: Criminal P. 0. S.198, N.4; PeDal Code 
Ss. 499, 500 N. 15. 

(b) Penal Code (1860), S. 499 — Bank whether 
can be defamed. 

Dicta — An imputation a?ain3t a company or an 
association oreolleoiion of persons as such amounts to 
defamation. Therefore, the mere faot that the reputa¬ 
tion of a Bank is sought to be affected by the publication 
does not take it away from the mischief of a defamatory 
publication. [Para 5] 

Annotation: Penal Code Ss. 499 & 500 N. 3. 

(c) Penal Code (I860), S 499 _ “Intending to 
harm or knowing ” — Matter published per se 
defamatory. 

In the oase of news item published in a newspaper 
forming the subject of a proceeding under S. 500, 
where the matter published is per se defamatory, the 
•only thiDg that the prosecution is called upon to 
prove in the first instance is the fact of the publication 
itself. VVhen the tenor of the document shows that the 
publication tends to harm the reputation of any 
person, a Court would be justified in gathering from 
£he terms of matter itself that the publishers Intended 
to harm or knew or had reason to believe that such 
imputation would harm his reputation. [Para 5] 

Annotation: Penal Code, Ss. 499 500 N. 4. 

Nageshwar Prasad , Oorakhnath Singh and R. B. 
Singh —for Petitioner. 

Baldeo Prasad Singh and U. C. Sharma 

— for Opposite Party. 

Judgment, — This is an application for qua¬ 
shing or, in the alternative, for transfer of a 
1950 P/69 & 70 
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criminal prosecution pending against the peti¬ 
tioners. Petitioner No. I, Deobrat Shastri, is 
said to be the Chief Editor of a daily Hindi 
newspaper called ‘Navarastra*. Petitioner No. 2, 
Sumangal Prakash, is the Editor of that paper 
which is printed and published at Patna. In 
the Dak Edition of that paper dated 3oth Novem¬ 
ber 1949 the following news was published* 

“Begusarai Samachar— Tin Hazar man Chawal 
Barbad Karne ka Prayatan — Tin Mahine se Begu- 
sari ke kote ka karib tin Hazar man Arwa Chawal 
Begusarai men akar Para hai. Par ab tak uske bitaran 
ke liya adhikarion dwara koi prayatan nahi kia ja raha 
hai. Kaha jata hai ke ukta chawalke stockist Sthanlva 
Mulya Niyatran ke kramchariyon ko apne prabhav 
men Jakar ukta chawal ke bitraD karne men janbujh 
kar derl karwarahe kain, jisme kuchh aur samaya bit 
jane par nkta chawalko kharab ghosit kara kar use free 
sale men beche jane bi anumati prapat kar eaken 
Smaran rehe ki ukta chawal ke control dar karib 28 
rupeya man hai tatha ckor bazar dar karib ckalis 
rupeya man hai.” 

The English literal rendering of the above quo¬ 
tation would be as follows: 

“Begusarai News. — A scheme to waste 3000 
maunds of rice. —About 3000 maunda of arwa rice 
in respect of the quota of Begusarai has been lying in 
stock for about the last three months since its arrival, 
but up till now no arrangement has been made for its 
dietribution through the authorities. It is said that 
the stookist of the said rice having brought under its 
influence the officers of the local price control department 
deliberately trying to delay the distribution of the said 
rice so that after a lap-e of some further time, the 
said rioe may be declared unfiit and approval may be 
obtained for its free sale in the market. It may be 
remembered that the control price of the rice is about 
Rs. 28 a maund, while the black market price is about 
Rj. 40.” 

[2] On the publication of this news, the op¬ 
posite party, who is the manager of the Central 
Co-operative Bank, Begusarai, the Bank being 
the sole Government Stockist at the place, filed 
a petition of complaint before the Subdivi- 
sionai Magistrate of Begusarai against the peti¬ 
tioners along with three other persons on 1st 
April 1950, aud on the said complaint the Sub- 
divisional Magistrate issued summonses against 
the petitioners. It may be stated that the three 
other persons against whom summonses had 
been issued are (l) Mulchand Agrawal. Chief 
Editor of another paper ‘Vishwamitra*. (2) Ha- 
rishohandra Agrawal, also an Editor of the 
same paper ‘Vishwamitra*, this paper having 
also its head office at Patna, and (3) Jagat Na- 
rain Lai Agrawal, a resident of Begusarai who 
is alleged to be a correspondent of both these 
papers ‘Navarastra’ and ‘Vishwamitra*. 

[3l Mr. Nageshwar Prasad who has appeared on 
behalf of the petitioners has urged various points 
in asking this Court to quash the proceedings* 

He contends that the petition of complaint has 
not been filed on behalf of “a person aggrie¬ 
ved”, and therefore, no Court should take cogni- 
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zance of an offence under Ss. 500 and 501, falling 
under chap, xxi, Penal Code, in the absence of 
such a complaint. Admittedly the Government 
stockist of rice in Begusarai is the Central Co¬ 
operative Bank of Begusarai of which the com¬ 
plainant-opposite party is the manager- The af¬ 
fairs of the Bank are also under the supervision 
of a Board of Directors presided over by the 
Sub-divisional Magistrate of the place. Mr. 
Nageshwar Prasad, therefore, submits that if the 
the Bank stood aggrieved by the publication in 
question, then the complaint should have been 
either by the Board of Directors or by the Presi¬ 
dent of the Board. The question of distribution of 
the rice stocked by the Bank as the Government 
stockist affects the persons who dictate the poli¬ 
cy of the Bank, and therefore, it is primarily 
they who should have lodged a complaint, if at 
all, because they come within the definition of 
a person aggrieved According to his contention, 
the manager is merely an executive authority 
who has no choice in the matter but he only 
carries out the biddings of the board of manage¬ 
ment. On behalf of the complainant opposite 
party it has been contended, on the other hand, 
that the manager i3 primarily the person ag- 
grieved. Under S. 2 (9), Bihar and Orissa Co¬ 
operative Societies Act, the manager functions 
as a statutory person. It is not only that he 
carries on the biddings of the Board presided 
over by the President but he is also a person 
who is primarily concerned with the day to day 
management of the Bank, and it is he who is, 
therefore, responsible for any laches or misma¬ 
nagement of its affairs. Therefore, there does 
not appear to me to be prima facie any reason 
to hold that tbe manager is not a person aggrie¬ 
ved as contemplated by s. 198, Criminal P. C., 
In any case this is a question of fact to be decid¬ 
ed on the evidence in the case and also upon 
the rules and procedure relating to the manage¬ 
ment of the Bank and the distribution of the 
stock of rice which the Bank holds as a Gov¬ 
ernment stockist. It cannot, therefore, be a suffi¬ 
cient ground for quashing the proceedings at 
this stage. 

[ 4 ] Tbe next ground urged on behalf of tbe 
petitioners is that the petitioners have been 
summoned jointly with the Editors of the other 
pager ‘Viehwamitra’. This apparently may be 
irregular because although the offences may be 
similar offences, yet there may be no identity of 
purpose between the present petitioners and the 
Editors of the other paper ‘Vishwamifcra’ in 
making the publication. But this is a matter 
which is to be considered at the time of trial, 
and does not affect the issue of summonses 
against the petitioners. Perhaps the prosecution 
jnay have been well-advised to have separate 
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trials of the present petitioners and the Editors- 
of the other daily paper. 

[ 5 ] The mo3t important ground, however, on 
which the prayer for quashing is pressed is that 
the petitioners have acted bona fide and in 
public interest in making the publication, and 
that the prosecution of the petitioners would be 
fruitless and harassing. There is no doubt that 
for the purpose of deciding whether tbe proceed¬ 
ing should be quashed this Court would ordina¬ 
rily take into account the allegations made hr 
the petition of complaint itself. If the allega¬ 
tions made in the complaint petition are not 
sufficient to make out any offence, then in that 
ease obviously a prosecution does not lie, and 
this Court should direct that the proceedings 
should be quashed. But this Court can also take 
notice of certain admitted facta which emerge 
clearly from the affidavits filed by the parties,, 
and if those facts taken along with the allega¬ 
tions in the complaint petition do not constitute 
an offence, then the prosecution of the petitioners- 
would be a mere wild goose chase, and it would 
be useless to waste public time and money over 
such a proseoution especially when the com¬ 
plainant does not represent a private individual 
but another public body. I have quoted in full 
the publication in question. The publication 
quite clearly shows that the Government stockist 
of rice with some ulterior motive is making 
delay in distribution of the rice in stock. It also 
purports to cast an aspersion against the local 
officers of the price control department, and 
seems to suggest that the stockist in question act¬ 
ing in collusion with the officers of the control 
department is delaying the distribution cf the 
food grains. Prima faciei therefore, the publi¬ 
cation in question is an imputation concerning 
the Central Co-operative Bank of Begusarai 
which is the stockist and the local officers of the 
price control department, and it is clear that tho 
imputation is calculated to harm the reputation 
of these persons. This, in my opinion, is suffi¬ 
cient to constitute defamation within the mean¬ 
ing of 8. 499 of the Act. Even an imputation- 
against a company or an association or collec¬ 
tion of persons as such does amount to defama¬ 
tion. Therefore, the mere fact that the reputation 
of the Bank is sought to be affected by the 
publication does not tike it away from the mis¬ 
chief of a defamatory publication. I am saying 
all this without any prejudice to whatever may 
happen at the trial of any one of the other ac¬ 
cused who are not parties to this application. 

For the petitioners it has been very strongly 
argued that a further fact which requires to be 
proved in an offence under S. 500 or £01 is that 
the accused should know or have reason to 
believe that such an imputation will harm t e 
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reputation of the person concerned. It ia urged 
that in the complaint petition itself there ia 
nothing to indicate that these petitioners bad 
knowledge or reason to believe that the imputa¬ 
tion will harm the reputation of the Bank or 
*■*1 that of the price control authorities. In my opi¬ 
nion, this knowledge has to be gathered from the 
contents of the publication itself. The publica¬ 
tion is in the vernacular language, and it has not 
been contended, nor could it be contended that 
these petitioners, who are the editors of this 
daily journal in which the publication in ques¬ 
tion appeared, did not know the language of the 
publication. Tnerefore, it mast be assumed that 
they had knowledge that the publication was de¬ 
famatory when per se on a mere perusal of the 
news, it would appear that the tendency of the 
publication was to harm the reputation of the 
persons concerned. Where the matter published 
ia per se defamatory, the only thing, in my opi¬ 
nion, that the prosecution ia called upon to 
prove in the first instance is the fact of the 
publication itself. When the tenor of the docu¬ 
ment shows that the publication tends to harm 
the reputation of any person, a Court would be 
justified in gathering from the terms of the 
matter itself that the publisher intended to harm 
or knew or had reason to believe that such im¬ 
putation would harm his reputation. The position 
may have been different if there was anything 
to show that the publication was made at a time 
when the petitioners were absent and somebody 
else was put in charge of the journal concerned, 
and that, therefore, these petitioners could not 
be attributed any knowledge of the contents of 
the publication. There is, however, no such case 
here, and in the circumstances the only possible 
inference is that the publication was made with 
their knowledge, and that the document being 
per se defamatory, th9y would be deemed to 
have known or had reason to believe that the 
imputations contained in th3 publication tended 
to harm the reputation of the parties against 
whom they have been made. This, however, does 
not conclude the matter. 

[6] The contention of the learned counsel for 
the petitioners is that under S. 601, the onus is 
upon the prosecution to establish not only that 
the matter is defamatory and that the publishers 
had knowledge thereof, but that it must be fur¬ 
ther prove 1 by the prosecution that the publication 
did not come within anyone of the exceptions 
to S. 499 of the Act, and in particular relianoe is 
placed upon Exceptions-1, 2, 3 and 9 to S. 499. 
Exceptions 2 and 3 which appear to me to be 
more relevant are as follows: 

“It is not defamation to express in good faith any 
opinion whatever respecting the conduct of a public 
Bervant in the discharge of his public functions or res¬ 



pecting his character, so far as his character appears 
in that conduct, and no further.” 

“It is not defamation to expre3s in grod faith any 
opinion whatever respecting the conduct of any person 
touching any public question, and respecting his 
character so far as his character appears in that conduct, 
and no further.” 

Whether the Government stockist is a public 
servant may be a moot question, but there 
seems no doubt that the third exception may be 
more pertinent in that it at least answers the 
term “any person” as used in that exception. 
The opinion is in respect of conduct of a person 
touching a public question and respecting hia 
character so far as it appears from that conduct. 
The matter undoubtedly does refer to a public 
question and doe3 aftVcb that conduct oi the 
persons concerned in regard to that public ques¬ 
tion. The only question then is about the ele¬ 
ment of good faith. The learned counsel suggests 
that it mu9t be proved by prosecution that there 
wa3 want of good faith. As at present advised 
I do not feel inclined to accept this contention 
of the petitioners. Ordinarily, if a certain offence 
comes under the definition of the offence as 
provided in the Code it would be for the accu¬ 
sed to establish that his conduct came within 
any one of the exceptions to that section of the 
Code and not for the prosecution to prove the 
contrary. But I think, the point loses its impor¬ 
tance in view of the admitted facts which have 
emerged from the affidavits. In a supplementary 
affidavit tiled on behalf of the petitioners in reply 
to the counter affidavit references have been 
made to the contents of certain letters which 
passed between the Editor of the 'Navarastra’, 
on the one hand, and the then Sub divisional 
Magistrate of Begusarai who was the President 
of the Central Co-operative Bank of Begusarai 
on the other. It must be observed that the peti¬ 
tioners ought to have made these letters a part 
of the original affidavit when they filed this 
application for quashing or transfer, and they 
not having doae so according to the normal 
rule3 of procedure, they could not be allowed to 
refer to additional facts in their supplementary 
affidavit which was only in reply to the counter- 
affidavit filed on behalf of the opposite party. 
The opposite party, however, cid not throw any 
challenge to these facts in reply. The original 
letters have been produced before this Court, 
and since my attention has been drawn to these 
materials w 7 hich, as I have already said have 
not been assailed by the opposite party, I can¬ 
not ignore them in considering whether it would 
be expedient to proceed with the trial ia view of 
the facts disclosed by them. The letters indioate 
that as soon as the Sab. divisional Magistrate 
made a protest to the petitioners in regard to 
the falsity of the matters contained in the offen. 
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ding publication; they observed that they did 
make the publication in ordinary course of jour¬ 
nalism in order to throw light on facts espe¬ 
cially when they concerned the interest of the 
public. They also observed that if the news in 
question was inaccurate, they would be glad to 
publish a contradiction, and they also stated 
that if the publication had injured the prestige 
of the Subdivisional Magistrate or that of Gov¬ 
ernment, they apologized for the same. This 
shows that these petitioners did not act in any 
bad faith, but they thought that they were 
making the publication of the news for the good 
of the public, and they placed reliance upon the 
local correspondent of the paper. Indeed in one 
of the letters to the Chief Editor the learned 
Subdivisional Magistrate himself say ‘‘We may 
not blame you and we appreciate the spirit in 
which you have written the letter”. The Sub- 
divisional Magistrate, however, insisted that the 
looal correspondent of the paper who had deli¬ 
berately sent those false news for publication 
should be prosecuted, and wanted that the ori¬ 
ginal correspondence should be produced by the 
petitioners before him; and probably because 
these petitioners failed to comply with this re¬ 
quest of the learned Sub-divisional Magistrate, 
the Magistrate thought that the petitioners also 
should be joined as accused along with the cor- 
respondent; otherwise these petitioners should 
havG faired as witnesses against the correspon¬ 
dent. Whatever the other compelling factor may 
be for impleading these petitioners as accused 
in the case, there is no doubt from the letters 
that even the Subdivisional Magistrate thought 
that these petitioners were not to blame in the 
matter. 

[7l Mr. Baldeo Prasad Singh for the opposite 
party very vehemently contends that these opi¬ 
nions expressed by the Sub divisional Magistrate 
are in no way binding upon the comulainanfc 
who is the manager of the Central Co-operative 
Bank. It must be borne in mind that admit¬ 
tedly the Sub-divisional Magistrate is also 
the President of the Poard of Directors and 
presumably the prosecution could not have 
been launched without his knowledge or appro¬ 
val. In fact the learned Magistrate in his ex¬ 
planation himself admits that before filing the 
complaint the matter had been referred to toe 
Board of Directors. Therefore, the facts disclo¬ 
sed in the letters cannot be said to be irrelevant 
for the purposes of this prosecution. A news¬ 
paper editor has a public duty to ventilate 
abuses, and if an official is remiss in the dis¬ 
charge of his duties, a newspaper would be 
absolutely within its rights in publishing facts 
even derogatory to such official. But it must be 
said at the same time that the editor or publi. 


shers of the newspaper must get hold of probable 
facts. They should be watchful not to publish 
defamatory attacks upon individuals unless 
they have taken reasonable pains to ascertain 
that there are good grounds for believicg the 
information sent to them to be true; in other 
words, they must act with due care and atten¬ 
tion. But in judging the conduct of a newspaper 
editor a Court of law cannot weigh the mate¬ 
rials too finely in the balance, and has to excuse 
a little exaggeration here or a small innuendo 
there. Newspapers are like the proverbial watoh- 
dogs of national interest and public welfare. 
They may sometimes have to bark even on false 
alarm but the alarm must be there. The simile 
is not very felicitous but is at any rate quite 
expressive. In this case there does not appear 
to be any reason why the publishers should not 
have relied upon the correspondent concerned. 
This publication is said to have fairly a large 
circulation in the outlying parts of the province, 
and those responsible for it must have chosen 
their correspondents with care. The larger the 
circulation of the paper, the greater undoubtedly 
ia the responsibility upon the shoulders of the 
publishers to see that defamatory statements 
which are incorrect do not find place in the 
paper, because the effect is likely to be more 
mischievous. Bat in the circumstances disclosed 
on the admitted materials in this case, there is 


nothing to indicate that these petitioners have 
not acted with due care and attention. There¬ 
fore, even if the publication was defamatory, 
there was no want of good faith on the part of 
these petitioners. They in fact immediately 
tendered an apology when they came to know 
of the publication being inaccurate or false and 
were prepared to publish any contradiction that 
the authorities liked to send. On these materials, 
in my opinion, it would be useless to pursue 
these petitioners any further a3 they might well 
claim the benefit of third exception to 8. 499 of 
the Code. On these grounds, I allow the appli¬ 
cation of these petitioners and direct that the 
proceedings against them should be quashed. 

[8] It is unnecessary for me to indicate that 
the opinion which I have expressed above as to 
good faith on the part of these petitioners does 
not in any manner affect the trial of the local 
correspondent who is also an accused in the 
case. It may be found that he had no justifica¬ 
tion for sending the news which may be held 
to be false and mischievous and done with some 
ulterior purpose. For the opposite party it has 
been contended, and indeed this wa3 the main 
consideration as the letters indicate for the 
petitioners being impleaded as accused, that the 
petitioners failed to assist the authorities by 
refusing to produce the original correspondence 
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leading to the publication in question. The 
document undoubtedly would Jbe an important 
piece of evidence in the trial of the looal corres¬ 
pondent. The petitioners* counsel assures me 
that there is no reason to think that the peti¬ 
tioners would not comply with the orders of the 
Court made in course of the trial of any accused. 
The petitioners are editors of an important 
journal, and it is a part of their public duty to 
co-operate in the administration of justice and 
to see that justice is done. They cannot, there¬ 
fore, withhold from the Court any relevant 
material that may be called for from them or 
even refuse to give evidence if required to do 
so. Even if they do, they can be compelled to 
obey the orders of the Court under due processes 
of law. 

[9l In view of what I have said above, it is 
unnecessary to deal at length with the grounds 
on which the application for transfer has been 
pressed before me. The case has been transferred 
for disposal to a Munsif Magistrate of Begu- 
sarai. The allegations which have been made 
are all directed against the then Sub divisional 
Magistrate. It is true he went to the length of 
cancelling or forfeiting the bail bond of those 
petitioners on account of their failure to attend 
Court on a day when the proceedings bad been 
already stayed by this Court. The petitioners 
may have been ill-advised in not being present 
in Court on the date in question which in terms 
of the bail bond-they were bound to do, and their 
failure to appear may have annoyed the learned 
Magistrate yet I do not see any sufficient reason 
why the learned Magistrate should have gone to 
the length of forfeiting the bail bond of these 
petitioners. The learned Magistrate should have 
realised that there was some justification for the 
absence of these petitioners, because they were 
given to understand that the proceedings having 
been stayed by this Court, it was unnecessary 
for them to appear on the date fixed. This may 
be a wrong advice, but they acted upon this 
advice, and they are persons who are carrying 
on important public duties a3 Editors of a daily 
journal. Therefore, the annoyance on the part 
of the learned Magistrate in forfeiting their bail 
bond may have raised a genuine apprehension 
in the mind of these petitioners to move for 
transfer. But the case is now pending before 
the Munsif Magistrate and th9 Sub-divisional 
Magistrate himself has been transferred to Patna. 
The mere fact that the local correspondent who 
is also an accused in the case has instituted a 
suit against that Sub-divisional Magistrate for 
some reason of his own connected with this pro¬ 
secution does not afford any good ground for 
transfer. There is no reason to believe that the 
learned munsif Magistrate who is now the trying 


Magistrate will be in any manner influenced by 
extra-judicial considerations. Nor doe9 the 
ground of convenience on which the petition has 
b8en pressed on behalf of the petitioners appeal 
to me. It may be that these petitioners or rather 
four of the accused are residing in Patna and 
carrying on business here. But so far as the 
witnesses are concerned they would be witnesses 
largely from Begusarai. The Bank, as stated 
in its counter affidavit, has to carry on the sales 
according to certain procedure and supply rice 
to a particular section under certain permits. 
These persons will have to be examined and 
also their books of account produced. Under 
these circumstances, even the balance of con¬ 
venience leans in favour of the trial being held 
at Begusarai. Io my opinion, therefore, the 
prayer for transfer is without merit. 

C10j I have held that the proceedings against 
these petitioners should be quashed and direct 
accordingly. The rule is made absolute. 

V.S.B. Revision allowed. 

A, I. S. (37) 1950 Patna 543 [C. N. 145.] 

Das J. 

Nur Dewan and others—Petitioners v. The 
State . 

Criminal Rovn. No. -770 of 1950, D/- 9th August 
1950, from order of S. J., Motihari, D/ 9th May 1950. 

(a) Criminal P. C. (1898), S. 162—Failure to 
examine Police Officer. 

If the police Sub-Inspector recording the statement of 
the prosecution witnesses i3 not examined by the prose¬ 
cution the statements made by the witneeae9 during 
investigation and put to them in cross-examination 
cannot be proved. [Para 2] 

Annotation: Cr. P. C., S. 162,N. 10. 

(b) Criminal P. C. (1898), Ss. 162, 537—Non- 
compliance with S. 162. 

The breach of the proceedings of S. 162 Is a mere 
irregularity. [Para 2] 

Annotation: Criminal P. C., S. 162, N. 20a; S. 537, 
N. 15. 

S. Basiruddin and S. S. Asghar Hussain—lot 
Petitioners. 

J. C. Sanyal —for the State. 

Order.—The five petitioners have been con¬ 
victed of the offence under S. 147, Penal Code, 
and sentenced to rigorous imprisonment for 
three months each. In view of the arguments 
advanced before me on behalf of the petitioners, 
it is not necessary to state the facta in detail. 
It appears that over the demolishing of a cattle 
trough in a sahan near the houses of the parties, 
there was a quarrel, and in the course of that 
quarrel, some persons on the side of the peti¬ 
tioners and the informant himself were injured. 
There were two counter oases. The oase in which 
the petitioners were accused resulted in a con¬ 
viction, and the case in which the informant was 
an accused, resulted in a discharge. 
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[ 2 ] Learned counsel for the petitioners has 
urged two points before me. Firstly, it is con. 
tended that there was a breach of the provisions 
of S. 162, Criminal P. C. It appears that the Sub- 
Inspector of Police, who recorded the statement 
of some of the prosecution witnesses, was not 
examined by the prosecution on the ground that 
he had been gained over. Toe result of such 
non-examination was that the earlier statements 
made by the prosecution witnesses during inves¬ 
tigation and put to them in cross-examination 
could not- be proved. The learned Judge, in 
appeal, however, considered those statements, 
gave effect to them and in so far a 3 two of the 
Witnesses were concerned, did not accept their 
evidence in view of their earlier statements. In 
view of the observations made by their Lord¬ 
ships of the Judicial Committee in P. Kottaya 
v. Emperor , A. I. R. (3-1) 1947 P. C. 67: (48 or. 

L. J. 633), the breach ct the provisions of s. 162, 
Ciimiuai P. C., was a mere irregularity. That 
irregularity hag caused no prejudice, inasmuch 
as the learned Judge, in appeai, considered the 
earlier statements made by the prosecution wit¬ 
nesses during investigation, and gave effect to 
such discrepancies and inconsistencies as were 
disclosed by the questions put to the prosecution 
witnesses in cross-examination. 

[3] The second point which has been urged, 
is aoout the sentence. It is clear that both par¬ 
ties indulged in the assault which took place, 
and having regard to all the circumstances of 
the case, I do not think that a sentence of im¬ 
prisonment is called for in this ca 3 e. I would, 
accordingly, reduce the sentence to a fine of 
Rs. /5 each, or iu default, rigorous imprison¬ 
ment for two months each. Subject to the 
reduction of the sentence mentioned above, the 
application is dismissed. Out of the fines, if 
realised a sum of Rs. 25 will be paid to Dhuman 
Mian, the injured person, as compensation. 
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examine the witnesses under S. 252 of Ch. 21 before 
the framing of the pharge, the rest of the accused can¬ 
not be deprived of their right to or ^-examine the 
witnesses if the procedure of Ch. 18 is adopted. The 
framing of the charge under S. 210 by the Magistrate 
without complying with the provision of 8 . 208 ( 2 ) is 

llle « al - [Para 11] - 

Annotation: Criminal P. C., S. 208, N. 10, 

(b) Criminal P. C. (1898), Ss. 252, 256-Trial 
under Ch. 21—Right of accused to cross-examine 
before and after framing o» charge. 

In a case, tried under Ch. 21, an accused is given an 
opportunity to cross-examine the prosecution witnesses 
under S. 252 6 ven though the charge may not be 
framed. This is not a statutory right but is done by 
virtue of a well established practice. But even where 
the accused has cross-examined the witnesses before the 
charge, it is not open to the Mag strate to disallow 
cross examination after the charge on the ground that 
the provis'ons of S 256 have been substantially com¬ 
plied with by the cross-examination before the oharge. 

The reason is that an absolute right of cross exami¬ 
nation by the accused is expressly given only by 8 . 2-56 
after the charge is framed. [Para 7] 

Annotation: Criminal P C., S. 252 N. 10; S.256N.6. 

(c) Criminal P. C. (1898), Ss. 208 (2), 252 and 256 
— Right of accused to cross-examine prosecution 
witnesses under these sections, 

Reading the relevant sections of Chapters XVIII and 
XXI in juxtap isition it is clear that 8 . 252 does not 
give the accused a statutory right of cross examination 
before charge, which in prac ice he is given; whereas f 
S. 20a ( 2 ) expre.-sly gives an absolute right to the 
accused to cross-examine the witnesses for the prosecu¬ 
tion before the charge and the Magistrate has no power 
to refuse to the accused the right of cross examination 
if the latter insists on his right to cro -s-examine the 
witnesses for the prosecution Seotion 256 gives a sta¬ 
tutory right to the accused to cross-examine the 
witne-ses for the proseoution after the oharge is fram¬ 
ed. There is no corresponding right in the accused if 
the enquiry is under Co. XVill. [Para 10] 

Annotation : Criminal P. C., 8 . 208 N. 10; S. 252 
N. 10; S. 256 N. 6 . 

(d) Criminal P. C. (1898), S. 347— “Provisions 
hereinbefore contained’’ refer to Ch. 18 of the 
Code. [Para 8] 

Annotation: Criminal P. C., S. 347 N. 5. 
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Jha C. J. and Reuben J. 

G. L. Biswas and others—Petitioners v. The 
State. 

DMs'iglo^ 50 ' Nos * 342 t0 345 and 360 of 1950 ' 

(a) Criminal P.C. (1898), S. 208-Magistrate acting 
under S. 347 —Proceeding under Ch. 21 converted 
into one under Ch. 18 —Right of accused to cross- 
examine prosecution witnesses before charge. 

Where it appears to the Magistrate at any sta^e of 
the proceeding under Ch. 21 that the case i 8 one which 
ought to be tried by the Court of Sessions f>r Sigh 
Court and if he 13 empowered to commit for trial, he 
has under S. 347 to commit the accused under the 
provisions contained in Ch. 18. Therefore even if an 
opportunity is given to gome of the accused to cross- 


(e) Prevention of Corruption Act (1947 ), S. 5 (2) 
Offence under—Court, triable by—Criminal P, C. 
(1898), S. 29. 

An offence charged under 8 5 (2) is exclusively 
triable by the Court of Session under the Provision of 
8 . 29 read with Sell. II, Criminal P. C. [Para 5] 

(Note :—The purport and elect of S. 5 on the Penal 
Code is explained in para 16 of the judgment). 

Annotation: Criminal P. C., S. 29 N. 1. 

J. N. Varma and A. K. Mxtra (in Nos. 342 and 
344). A. K Dutt (In No. 343), Nageshwar Pd. t 
R. P. Jaruhar, Dhyanchand and B. A. Simaiyar 
(m No. 345) and Khalil Ahmad and M, L. Sen 
(in No. 360)— for Petitioners. 

S. C. Chalcravarty jor Government Advocate 

— for the State. 

Judgment. —An important question of law 
is involved in these five petitions and so they 
have been referred to a Division Bench. A 3 the 
point of law in all these cases i3 common and 
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iri 963 out of the faats of the same ease, this 
judgment will govern them all. 

[2] The petitioners move! this Coart for the 
transfer of the case from the Court of Mr. S. N. 
Prasad, Subordinate Judge of Patna who is in- 
vested with the powers of a Magistrate of the 
first class (hereinafter to be referred as the 
Magistrate) to the Court of some other Magis- 
trate of competent jurisdiction. In the alter¬ 
native there is a prayer for a direction that 
the petitioners may be allowed an opportunity 
to C'oss-examine the prosecution witnesses ac¬ 
cording to the provisions of S. 203, Criminal 
P. C. It may be stated that the petitioners have 
withdrawn their applications for the transfer of 
the case and the only psint pressed before us is 
that the learned Magistrate is wrong in law in 
rejecting the pcayer of the petitioners to cross- 
examine the prosecution witnesses under S. 203 
of the Code. In order to appreciate the argu¬ 
ment the relevant facts may be shortly stated 
as follows. 

[31 T vi separate investigations were started 
by the Provincial C. I. D. and the Delhi Sp cial 
Police Establishment in connection with an ille¬ 
gal disposal of distillery molasses. Several per¬ 
sons, including one Ramji Dal Marwari and hi3 
four servants or agents, are alleged to have taken 
pact in the disposal thereof. The Provincial 
Police submitted a charge sheet on 4th November 
.1948, against some of the accused. Cognizance of 
the case was taken bv the Subdivision*! Magis¬ 
trate, Samastipur. While the case was pending 
before him, an application was made to this 
Court for the transfer of the ca3e to a competent 
Court of fum other district. This Court by its 
order dated 12th January 1949, transferred the 
case to the Court of the Subordinate Judge 
Magistrate, Patna and ultimately the case came 
up for trial in the Court of Mr. 3. N. Prasad. 
While the case was pending in his Court, the 
Central Police submitted a charge-sheet on 25th 
May 1949, against several personsincluding some 
of those against whom the Provincial Police had 
-submitted the charge sheet. It may be stated 
here that the Central Police submitted the charge 
sheet under various sections of Penal Code as well 
as under 9. 5, Prevention of Corruption Act, 1947 
(AOt 11 [ 2 ] of 1947) while the Provincial Police had 
submitted the ohargesheet only under different 
sections of the Penal Code. On 25th May 1949, the 
Public Prosecutor made an application to the 
Court for the withdrawal of the case against 
Ramji Lai Marwari and four other persons who 
are said to be his servants or agents, on the 
ground (a9 it appears from the order sheet) that 
he wanted to examine them as prosecution 
witnesses. The learned Magistrate gave his con¬ 
sent as required by 9. 494, Criminal P. C. and by 
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hi3 order dated 25th May 1949, allowed the 
prayer for withdrawal and discharged Ramji 
Lai Marwari and his four servants. 

[4] The trial commenced on 23rd June 1949, 
p-nd the procedure adopted, at the instance of 
the Public Prosecutor, was that of warrant cases 
as laid down in chap. XXI, Criminal P. C. In 
all, 99 prosecution witnesses were examined in¬ 
cluding Ramji Lai Marwari and his four ser¬ 
vants out of whom about 33 prosecution witness¬ 
es were cross examined by some of the accused 
at some length under S. 252 of the Code. Some 
of the accused, however, did not cross-examine 
any of the prosecution witnesses. The prosecu¬ 
tion closed its case on 18th March 1959. After 
hearing arguments on the evidence for seven days 
the Court framed charges on 11 th May 1950, 
under several sections of tne Penal Code and also 
under 9. 6, sub-s. ( 2 ) of Act 11 [2] of 1947, against 
eoine of the accused who are petitioners before us. 

[ 5 ] It may be stated that the last mentioned 
charge i 3 exclusively triable by the Court of 
Session under the provisions of S. 29 read with sch. 
II, Criminal P. C Apparently, the Magistrate 
did not realise this and arranged that cross-exa¬ 
mination of the prosecution witnesses under 
8. 256, Criminal P C. f should commence on 25th 
May 1950. On that date, however, a petition 
wa 3 filed by the Public Prose Jutor to commit 
the case to the Court of Session. The petitioners 
protested against such a course and the Public 
Prosecutor was directed by the Magistrate to 
consult the State and Central Government and 
intimate by lfith June 1950 "if the case to pro¬ 
ceed as a warrant one or it should be tried by 
Sessions." This is a surprising order. The Magis¬ 
trate having held that there was sufficient 
evidence to justify a charge under S. 5 (2), 
should have been prepared to proceed on that 
basi 3 under the provisions of chap. 19, Criminal 
P. C., without bothering about the wishes of 
the State and Central Government. On 15th 
June 1950, the Public Prosecutor said "that the 
case should be committed to Sessions" (we are 
quoting from the Magistrate’s order sbeet) and 
the Magistrate decided to proceed under chap. 
19 of the Code from the stage of S. 210. The 
petitioners wanted to cross-examine the pro¬ 
secution witnesses on the ground that they have 
the statutory right under S. 203 of the Code to 
cross-examine the prosecution witnesses before the 
commitment. The learned Magistrate refused 
to allow the accused to cross-examine the pro¬ 
secution witnesses as most of them had been 
cross-examined at length before the charges in 
the trial under chap. 21. He took the view that 
the cross-examination of the prosecution witnes¬ 
ses by some of the accused before the charge 
in the trial under chap. 21, is substantial com- 
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pliance with the requirement of S. 208 ( 2 ) of 

the Code, and in this view of the matter the 

prayer for the further cross-examination was 
rejected. 

. ^ bas bee Q argued before us that the pro¬ 
visions of 8. 208 , cl. ( 2 ) of the Code are manda¬ 
tory and, therefore, the Magistrate has no power 
to deprive the accused of their statutory right to 
cross-examine the prosecution witnesses even 
though a few of them cross examined some pro¬ 
secution witnesses in the trial of the case under 
Chap. 21 before the charge. The contention of the 
petitioners is right, and in our opinion, a survey 
of the provisions of Borne of the relevant chap¬ 
ters of the Code of Criminal Procedure clearly 
supports it. 

[7] Chapter 18, in which Ss. 206 to 220 occur, 
relates to the procedure of an enquiry into 
cases triable by the Court of Session or High 
Court. Similarly, chap. 21, in which Ss. 251 to 
259 occur, relates to the procedure of the trial 
of warrant cases by the Magistrates. Chapter 
21, in which Ss. 337 to 352 occur, contains gene¬ 
ral provisions as to enquiries and trials. In the 
present case, the initial proceedings before the 
learned Magistrate were conducted under chap, 
21 , as a warrant case. In a trial of a warrant 
case when the aocused appears the Magistrate 
has to proceed under 8. 252 to hear the com¬ 
plainant (if any) and “take all such evidence as 
may be produced in support of the prosecution.” 
If upon taking all the evidence referred to in 
S- 252 of the Code, the Magistrate finds that no 
case against the accused has been made out he 
shall discharge the accused under 8. 253 . If how¬ 
ever, after such evidence the Magistrate is of 
the opinion that there is ground for presuming 
that the accused has committed an offence tria¬ 
ble under chap. 21 , which he is competent to 
try, he shall frame in writing a charge 
against the accused. After the charge has been 
framed, the accused is required under s. 256 to 
state, at the commencement of th3 next hear¬ 
ing of the ease or forthwith, whether he wishes 
to cro33-examine any of the witnesses, and, if 
so, which of the witnesses of the prosecution 
whose evidence has been taken. Under s. 257, 
the accused, after he has entered upon his de¬ 
fence, has a right to apply to the Magistrate to 
issue processes for the attendance of any witness 
for the purpose of the examination or cross- 
examination. But if the accused has cross-exa¬ 
mined, or had an opportunity of cross-examin- 
ing any witness after the charge is framed, the 
attendance of such witness shall not be compell- 
ed unless the Magistrate is satisfied that it is 
necessary fur the purposes of justice. Under 
fi. 25S, if the Magistrate finds the acoused not 
guilty, he shall record an order of acquittal. 
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Thus, an examination of the provisions of thes&. 
different sections of chap. 21 of the Code clearly 
shows that an absolute right of cross-examina¬ 
tion by the accused is expressly given only by 
S. 256, after the charge is framed. Before the 
framing of the charge, there is no express statu-' 
tory provision for the cross-examination of any 
of the prosecution witnesses. The phrase 11 take- 
all such evidence as may be produced in sup¬ 
port of the prosecution” occurring in 8. 252 of 
the Code has been interpreted in several cases, 
to mean that the Magistrate should give the 
accused an opportunity to cross-examine the 
prosecution witnesses, if he should so desire, 
even though the charge may not be framed, a 
procedure that is well established in this State. 
But that is not the same thing a 3 saying that 
the Magistrate must give the accused an op¬ 
portunity to cross-examine the prosecution wit¬ 
nesses before the charge (Ashirbad v. Maju*. 

8 0. W. N. 83S; and Emperor v. C. A. Mathews , 

A. I. R. (16) 1929 cal 822 .* (31 Cr. L. J. 809) ). 
The Magistrate has no power to prohibit cross- 
examination of the witnesses for the prosecution 
after the charge has been framed; if he doe 3 S 0 j. 
there will be a clear violation of the manda¬ 
tory provision of s. 256 of the Code. Even if 
the acoused has cros3*examined the witnesses 
before the charge, it i3 not open to the Magis¬ 
trate to disallow cros3-examinafcion after the 
charge on the ground that the provisions of 
8. 256 have been substantially complied with by 
cross-examination before the charge. It may be; 
observed that s. 256 does not prohibit cross-exa¬ 
mination before a charge, and the principle 
upon which the accused is given an opportunity 
to cros-sexamine the prosecution witnesses be¬ 
fore the charge is framed seems to be that the 
accused should be discharged and not unneces¬ 
sarily harassed by a criminal prosecution if it 
can be shown by cross-examination before the 
charge that the materials produced before the 
Court are not sufficient to warrant a conviction. 

• [8] But if it appears to the Magistrate at any 
stage of the proceeding under chap. 21 that the 
case is one which ought to be tried by the Court 
of Session or High Court and if he is empowered 
to commit for trial, he shall, under 8. 347 com¬ 
mit the accused “under the provisions herein¬ 
before contained.” The phrase “under the 
provisions hereinbefore contained” occurring in 
S. 347 must be referable to chap. 18 of the Code, 
which, as we have already stated, lajs down the 
provisions for conducting an enquiry into cases 
triable by the Court of Session or High Court. 
Section 347, as it stood before the amendment 
of 1923. reads as follows ; 

“If in any inquiry before a Magistrate, or in any 
trial before a Magistrate, before signing judgment, it 
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appears to him at any stage ol the proceedings that 
the case is one which ought to be tried by the Court 
of Session or High Court and if he is empowered to 
commit for trial, be shall stop further proceedings and 
commit the accused under the provisions hereinbefore 
contained.’' 

The words “stop further proceedings and" have 
been omitted by S. 91, Criminal Procedure Code 
Amendment Aot, 1923 (act xvm (is] of 1923). 
The intention of S. 347 as originally enacted was 
that the subsequent enquiry shculd be in accord¬ 
ance with Chap. 18. Some confusion was caused 
by the words "stop further proceedings and”. 
Hence they have been omitted. 

[9l We have already stated that under S. 347 
the Magistrate has to follow the provisions of 
Chap. 18 of the Code before passing an order of 
commitment to the Court of Session. A refer¬ 
ence to the different sections occurring in 
Chap. 18 shows that the main provisions of the 
Chapter are mandatory. Section 207of the Code 
says that 

“the following procedure shall be adapted in inquiries 
before Magistrates where the case is triable exclusively 
by a Court of Session or High Court, or, in the opinion 
of the Magistrate , ought to be tried by such Court” 

The words which we have been underlined (here 

italicized) seem to be a clear reference to 8. 347. 

Then follows 8. 208. It is relevant to read here 

8. 208 (2) which runs thus: 

“The accused shall be at liberty to cross-examine 
the witnesses for the prosecution, and in such a case 
the prosecutor may re-examine them.” 

Section 209 empowers a Magistrate to dis¬ 
charge the accused if he considers the charge 
to be groundless. If, however, he is satisfied 
that there are sufficient grounds for commit¬ 
ting the accused for trial, he shall frame a 
charge under his hand declaring with what 
offence the accused is charged. Therefore he 
can frame the charge only after the provisions 
of 9. 208 of the Code are complied with. That 
is to say, it is only after the accused has been 
given an opportunity to cross-examine the wit¬ 
nesses for the prosecution that the ocoasion for 
his discharge or the framing of the charge 
against him arises. Section 211 of the Code 
provides that 

“the accused shall be required at once to give in orally 
or in writing a list of the persons whom he wishes to 
be summoned to give evidence on his trial.” 

Section 212 gives discretion to the Magistrate 
to summon and examine any witness named in 
any list given to him under 8. 211. After the 
framing of the charge and compliance with the 
mandatory provisions of S. 211, the Magistrate 
under 8. 213 may make an order committing 
the aocueed for trial by the High Court or the 
Court of Session as the case m*y be. But if the 
Magistrate after hearing the witnesses for the 
defence is satisfied that there are not sufficient 
grounds for committing the accused, he may 


cancel the charge and discharge the accused. 
This shows how anxious the Legislature was that 
the accused should not be unnecessarily com¬ 
mitted to the Court of Session. Thu3, it ap¬ 
pears from the examination of these various 
sections of chap. 18 that the accused has an 
absolute statutory right to cross-examine wit¬ 
nesses for the prosecution before the charge is 
framed. After the framing of the charge, the 
Magistrate may, in hi3 discretion summon and 
examine any witness named in the list given by 
the accused under s. 211 and if after hearing 
the witnesses for the defence he is satisfied that 
there are not sufficient grounds for committing 
the accused he may cancel the charge and dis¬ 
charge the accused. 

[10] Reading the relevant sections of chaps. 18/ 
and 21 in juxta-position it is clear that S. 252 
does not give the accused a statutory right, and 
the opportunity of cross examination before 
charge, which in practice he i3 given, is given 
as a matter of interpretation and on the ap¬ 
plication of the principles that the accused 
must get every reasonable opportunity of estab- 
lishing his innocence whereas S. 208 expressly 
gives an absolute right to the accused to cross- 
examine the witnesses for the prosecution be¬ 
fore the charge and the Magistrate has no power 
to refuse to the accused the right of cross-exa¬ 
mination if the latter insists on his right toj 
cross-examine the witnesses for the prosecution. 
Section 256 gives a statutory right to the 
accused to cross-examine the witnesses for the 
prosecution after the charge is framed. There 
is no corresponding right in the accused if the 
enquiry is under Chap. 18; this makes it essen¬ 
tial that s. 208 (2) must be strictly complied 
with. Merely because the accused in the initial 
proceeding has been permitted to cross-examine 
the witnesses before the charge it cannot be 
said that he bag exercised his right under 
S. 209 (2). Therefore, in our opinion, that would 
not be a ground for refusing the right of cross- 
examination by the accused under the manda¬ 
tory provision of 8. 208. 

[11] The distinction drawn by us is not a 
mere technical one. The objects of cross-exa¬ 
mination before charge in a trial under chap. 21 
and in an enquiry under chap. 18 are not 
necessarily the same, and the results of not 
availing oneself of the opportunity in full or at 
all are different. In a trial under chap. 21, 
cross-examination before charge may conceiv¬ 
ably lead to a discharge, but the charge will 
immediately be followed by a full opportunity 
of cross examination in the same Court and may 
lead to acquittal, which is a final and conclu¬ 
sive order. Hence, the accused may prefer to 
wait till the charge if any is framed, and to 
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confine his immediate cross-examination to eli¬ 
citing statements from witnesses which will 
prevent the later development of the prosecu¬ 
tion story, or to incidental matters,e. g. follow, 
mg up an admission made by a witness, before 
be can be got a.t by the other side On the con¬ 
trary, the opportunity of cross-examination not 
fully availed of in a proceeding under chap. 18 
'will not recur again in that Court, and may 
mean a costly trial in another Court starting 
with a repetition of all that each witness has 
^aid in the Court of the committing Magistrate. 
It, therefore, an accused person feels that he has 
a reasonable chance of a discharge by $b 9 com¬ 
mitting Magistrate, be is more likely to exploit 

his opportunity cf cross-examination under 8. 203 

(2) tnen ha would exploit, in a trial under 
Chap. 21, the chance of cross-examination before 
charge wbicn the accepted practice in the State 


gives him. In these circumstances, it cannot be 
3aid, merely because the accused has cross-exa¬ 
mined some or all of the witnesses before the 
charge in the proceeding under chap. 21 that 
there has been substantial compliance with the 


provisions of S. 203, sub-s. ( 2 ). The question of 
substantial compliance do?3 not arise. The cros?- 
examinaiion under s 252 i3 a matter of interpre¬ 
tation ancl practice, and the accused retains the 


right of full cross-examination after the charge 
is framed. But under S. 2C8 he has statutory 
right to cross-examine the witnesses for the prose¬ 
cution at length. This express statutory provi¬ 
sion is in recognition of the inherent right of a 
citizen not to be harassed in the Court of Ses- 
eion if he cm satisfy the Court by cross exami¬ 
nation that no case has been made out against 
him and that he should be discharged. It may 
be observed that the deposition of a witness if 
not cross-examined by the accused under S. 2C8 
of the Code may bo used against him under the 
proviso to 8. 33 Evidence Act, if the other con¬ 
ditions laid down in the section are fulfilled but 
it has been held that such a deposition is not 
admissible under 3. 33, Evidence Act, if the ac¬ 
cused did not cross-examine the prosecution 
witnesses under s. 252 of the Code: vide Em - 
perorw. C . A. Mathews , A. 1 . R. (16) 1929 Cal. 
322 (31 Cr. L. J. 809). We are, therefore, of the 
opinion that, even if an opportunity was given 
to tbe accused to cross-examine the witnesses 
under 8 . 252 before the framing of the charge, he 
cannot be deprived of bis right to cross-exa¬ 
mine the witnesses if the procedure of chap 18 
of the Code is adopted. The framing of the 
charge under S. 210 by the Magistrate without 
complying with the provision of S. 2CS is illegal. 
He can frame the charge only after giving a full 
opportunity to the accused to cross-examine the 
witnesses for the prosecution, because before the 


framing of the charge the accused is entitled to 
an opportunity to satisfy the Magistrate by 
cross-examination that the case is one for dis¬ 
charge and not for commitment. 

C 12 ] King J held in theoaseof Ram Gliulam 

v. Emperor , 53 ALL. 692: A. I. R. (18) 1931 ALL. 

434 : (32 or. l. j. 8-ia) that as soon as a Magis¬ 
trate decides under s 347 to commit an accused 
for trial in the Court of Session, the proceedings 
in the trial shall be deemed to have been held 
under Chap. is. The facts of that case were 
peculiar and have no application to the case 
before u3. There, the accused had been com¬ 
pletely tried for an offence under S. 363, 
Penal Code; prosecution witnesses had been 
examined and cross-examined in full and all the 
witnesses whom the accused wished to produce 
had been examined and cross-examined, and 
then the M igistrate decided that it was a case 
under s 366, Penal Code, and committed it to 
the Court of Session. It is not necessary to 
consider here whether the decision of Kiag J. 
was correct. It will suffice to say that his lord¬ 
ship did not intend it to govern all cases that 
m ght arise. On the contrary, the following 
passage in his judgment would appear to be in 
accordance with the view we have expressed 
above; 

‘’Under S. 317, Criminal P. C., the Magistrate could 
commit the accused ‘unlc-r the provisions hereinbefore 
contained’ i. e., the provisions contained in Chap. 18. 
H- need not start p'oceedings de novo but he must 
n )t deprive the accused of any right which ha might 
hive exercised under Chap. 18 if the case had been 
treated as inquiry under that chapter from the outset.*' 

[13] The question as to tht- mandatory nature 
of the provisions of some of the sections of 
Ohao. 18 subsequently oame for consideration 
bef )ra a Full Bench of the Allahabad High 
Court in the case of Emp°ror v. Asghar , 58 
ALL, 671: (A. I. R. (23) 1936 ALL. 134: 37 Cr. 

L. j. 337 P. B.) in which Bajpai J. is reported to 
have observed at pages 675-76 of the report as 
follows: 

“A Magistrate is not empowered to pass an order of 
commitment without following the provisions contained 
in Chap 18 In order to justify the action of the 
Magistrate in the present case the word ‘commit’ in 
S. 347 should be con6ned to the mere writing and 
s'gning of a commitment order, ignoring completely 
the fact that the commit:al is to be made ‘undpr the 
provisions' (the word is »n the plural) ‘herein before 
contained’. The c>mmittiDg order can be made only 
under S. 213 of the Code, a section which occurs in 
Chap. XVlfl, and it is therefore clear that when acting 
under S 347 the Migistrnte has to do something refer¬ 
able to Chap. IS, and when the legislature epeakfl 
of ‘provisions’ it is obvious to my mind that the entire 
procedure laid down in Chap. 18 has got to be 
followed-” 

Again at page 678, the same learned Judge 
observed: 

“I should not be deemed to hold that when a Magis¬ 
trate proceeds to commit a case under S. 347 to the 
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Court of Session while conducting a trial or holding 
any inquiry other than one under Chap. 18, procee¬ 
dings under Chap. 18 are to be commenced de 
ovo. If tbe Magistrate has already completed the 
evidence of the complainant and his witnesses, it is not 
necessary for him, to take that evidence afresh; all that 
is necessary is that in respect of the remaining proceed¬ 
ings the provisions of Chap. 18 should be followed 
and he should not deprive the accused of any right 
which he might have exercised under Chap. 18 
if the oa^e had been treated as an inquiry under that 
chapter from the outset I am in complete agreement 
on this point with the vi*»w expressed in the case of 
Empress of India v. Ilahi Baksli, 2 All. 910 and tbe 
case of Emperor v. Ramgliulam, 53 All, 692; (A. I. R. 
<18) 1931 All. 434 : 32 Cr. L J. 849).” 

[141 Therefore, so far a3 the ca?e of Emperor 
v. Ram Ghulam , 53 all. 692 : (a. i. R (i8 ) 
1931 all. 434 : (32 cr. L. J. 849 ) is concerned. the 
learned Judge has accepted the correctness only 
of the proposition laid down in the passage cited 
by us from the judgment of Krug J. in Damo - 
daramv. Emperor , 52 Mid 995: (A.l.R. (16) 1929 
Mad. 862 : 31 Or. L. J 273). It has been held 
that a commitment under S. 347, Criminal P. C„ 
can be made only after compliance with the 
provisions of chap XVIII of the Code and it 
was pointed out that tbe words “commit the 
case under the provisions hereinbefore contain¬ 
ed” used in 8. 347 must relate to those provisions 
in Chap. XVIII of the Code which define the 
procedure to be adopted in inquiries into oases 
triable by the Court of S j ssiou. Curgenven J. 
observed in this case that the legislature has 
laid down provisions for procedure before com¬ 
mitment, some of which were obviously intend¬ 
ed, and rightly intended for the benefit of accused 
persons. Tue decision was followed in Laksh- 
minarayana v. Suryanarayana , a. I. R. (19) 
1932 Mid. 502 : (33 Cr. L. J. 765). In Jyostna 
Nath v. Emperor , 51 Cal. 442 : (a.i.R (ll) 1924 
Cal. 780 : 26 Cr. L. J. 63), it was held : 

“When an application to cro.->s-examine the prosecu¬ 
tion witneaaea, during an enquiry preliminary to com¬ 
mitment. is made before the charges a^e framed and 
before the Magistrate haa decided to commit to the 
Court of Session, he is bound to allow such cross- 
•examination. lie has no discretion, in such a case, to 
disallow cross-examination under S. 347, Criminal 
P. C.” 

In G. V. Raman v. Emperor , 67 Cal. 44 : 
<A. I. R. (16) 1929 Cal. 693 : 30 Cr. L. J. 1107), 
it was pointed out that when a Magistrate fol¬ 
lows the procedure of a warrant case with a 
view to try the case himself, and the accused 
exeroiees his right to reserve cross-examination 
till after charge, and if in the mid3t of the trial 
or immediately after finishing the evidence for 
tbe prosecution the Magistrate dt-cides to com¬ 
mit the accused to the Sessions, he is not com¬ 
pelled under 8. 3 47, Criminal P. C., to refuse to 
allow the accused to cross-examine the witnesses, 
and acoused should not lose the right he had re¬ 


served before such decision of the Magistrate. The 
Bombay and the Lahore High Courts also eeem 
to favour the same view. In K. R. Bhat v. 
Emperor , A. i. R. (18) 1931 Bom. 617 : (33 
Cr. L. J 6S), a Division Bench of the Bombay 
High Court held that if before the passing of an 
order of commitment the accused applies to the 
Magistrate for an opportunity to cross-examine 
prosecution witnesses and to examine the defence 
witnesses and the Magistrate declines to exa. 
mine the witnesses on behalf of the accused or to 
allow cross-examination of the prosecution wit¬ 
nesses, the accused might approach the High 
Court for a direction to the Magistrate to follow 
the provisions of chap. XVLI. In Faznl v.Em- 
peror , 1. L R. (1940) 21 Lah. 151 .* (A. I. R (27) 
1940 Lab. 389 • 42 Cr. L. J. 29). the Lahore High 
Court has held that whac is necessary is that 
when a Magistrate acts under S. 347, be should 
be careful not to prejudice the acoused by de¬ 
priving him of tbe opportunity provided by 
83 . 208 and 212. Thus on a review of the differ¬ 
ent sections occurring in Chaps. XVIII and XXI 
of the Code, and the case law on the point, we 
are of the opinion that the Magistrate is wrong 
in framing the charges against the accused under 
S. 210 without giving them an opportunity to 
cross-examine the prosecution witnesses under 
the provisions of S. 208, cl. (2) ot the Code. 

[ 15 ] From what we have said above, it fol¬ 
lows that the two charges uuder S. 5 (-2) of Act 
II [a] of 1947 must be set aside. The Magistrate 
had no jurisdiction to frame these charges with¬ 
out complying with the provisions of 8. 208* 
sub-s (2) of the Code. He must now comply 
with that section and then consider under Se. 209 
and 210 whether there are sufficient grounds for 
committing the accused persons to the Court of 
Session. Both these sections, we may mention, 
speak of the examination of the accused, ‘ if 
necessary,” to enable him to explain any cir¬ 
cumstances appearing in evidence against him. 
A similar provision is to be found in 89. 253 and 
254 in Chap. XXL This examination is to precede 
the framing of the charge In this connection 
we would also draw the attention of the learned 
Magistrate to 8. 342 of the Code. The record 
does not show if tbe learned Magistrate applied 
his mind to this matter before tbe charges were 
framed. 

[16] As it appears from the charges framed 
by the learned Magistrate that he is rather 
vague as to the moaning of 8. 6 and the effect 
on the Penal Code of Act No. II [2] itself, we 
feel that it is necessary to eay a few words on 
this subject. Act No. ll [2], whioh is styled the 
Prevention of Corruption Act, 1947, is designed 
to make more effective the provisions for the 
prevention of bribery and corruption. Under 
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S. 161, Penal Cod9, it is an offenc9 for a public 
servant to take a gratification other than legal 
remuneration in respect of an official act, and it 
is an offence under S. 165 for a public servant to 
obtain a valuable thing, without consideration, 
from a person concerned in a proceeding or 
business transacted by such public servant. It 
is not necessary for me (us?) to set out at length 
the elements which constitute these offences. 
Under the ordinary procedure both these offen- 
ces are non.cognizable. By s. 3 of Act No. II 
[2], these offences are made cognizable, but it is 
provided that a police officer below the rank of 
Deputy Superintendent of Police shall not in¬ 
vestigate any such offence without the order of 
a Magistrate of the first class or make any ar¬ 
rest, therefore, without a warrant. Section 4 of 
Act No. II [2j modifies the law of evidence with 
respect to trials for offences under these two 
sections of the Penal Code by providing for a 
presumption to be drawn against the accused if 
certain faces are established. Both these offences 
still remain offences under the Penal Code. 
Section 5 of the Act deals with an offence which 
it calls criminal misconduct in the discharge 
of duty. This offence is committed by a public 
servant 

“(a) if he habitually accepts or obtains or agrees to 
accept or ut'.empts to obtain from any pereon for him- 
Eelf or for any other person, any gratification (other 
than leagal remuneration) as ft motive or reward such 
as is mentioned in S. 161, Penal Code .... 

(d) if he, by corrupt or illegal means or by otherwise 
abusing his position as public eervant, obtains for 
himseif or for any other person any valuable thiug or 
pecuniary advantage.’' 

We are omitting els. (b) and (c), as the charges 
framed by the learned Magistrate seem to refer 
to els. (a) and (d) only. We reproduce below one 
of the charges framed : 

“That you, between September 1947 and March 
19 48 being a public servant . . . directly accepted or 
agreed to accept from Ramji Lai and his servants a 
gratification other than legal remuneration as a motive 
for forbearing to do an oificial 'act,!and by illegal and 
corrupt means or by otherwise abusing your position as 
a public servant obtained for yourself pecuniary advan¬ 
tage and thereby committed an offence punishable 
under S. 161, Penal Code, read with 8. 5 (2) of Act 
II [2] of 1947 and within my cognizance.” 

[ 17j The first portion of this charge clearly 
is intended to reproduce cl. (a) of S. 5 (l) of Act 
No. II [2]. We do not understand how the word 
‘directly’ has crept into the two charges instead 
of the word “habitually.” There is considerable 
difference in the meaning of the two words, and 
the evidence necessary to establish that the ac¬ 
cused did something “directly” will he entirely 
different from the evidence required to prove 
that they did it “habitually.” If the Magistrate 
is really under the impression that the offence 
under cl. (a) requires proof not of “habitual” 


A. I. R. 

but of direct * action by the accused persons? 
this charge may well have been framed on evi¬ 
dence which is insufficient to support a charge 
under cl. (a) of s.,5. sub s, (l) of-Act No. II [2]. 
It is further evident from the charge framed 
that the Magistrate regards the offence charged 
as one under s. 161 , Penal Code. This is not 
correct. The reference to s. 161 in cl. (a) is 
merely to avoid repetition of the words which in 
8. 161, Penal Code, follow the words ‘‘motive” or 
“reward.” That is to say, s. 161, Penal Code, is 
used merely for the purpose of defining the 
ohence created by cl. (a). The offence so creat¬ 
ed is not an offence under S. 161 or under any 
other provision of the Indian Penal Code ; it is 
an offence under Act No. II [2] and is made 
punishable by sub-s. (2) of S. 5 of the Act. 
Before we leave the subject of the charges, we 
may also observe that the charges are somewhat, 
vague. This is particularly so in the portion of the 
charges referring to cl. (d) of sub-s. (l) of 8. 5, 
which portion merely reproduces the words of 
cl. (d) without giving any particular whatever. 

[18] Finally, it is to be considered what 
should happen to the other charges which have 
been framed by the learned Magistrate under 
the sections triable by him. It has been urged 
on behalf of the petitioners that these charges 
also should be cancelled. Different considera¬ 
tions apply, it is said, when a Magistrate frames 
charges in a case which he intends to try him¬ 
self and w T hen he frames charges in a cas9 which 
he has decided should be committed to the Court 
of Session. In the former case, he is generally 
satisfied that the evidence is prima facie suffi¬ 
cient to support all the charges framed by him. 

In the latter case it may well happen that 
having framed a charge in respect of an offence 
triable exclusively by the Court of Session, he 
feels it proper to refrain from weighing the evi¬ 
dence on the minor charges and, therefore* 
frames charges for those offences also, although 
if he had to try the case himself, he might not 
have done so. The argument is not without 

o 

substance, and in fairness to the accused persons 
and to the Magistrate himself, I think it would 
be proper to set aside those charges also. In 
doing this we express no opinion as to whe¬ 
ther the charges were justified or not; there has 
been no occasion for us to go into the evidence 
in the cas9, and it w'ould not be proper for us to 
express any opinion in the matter. The absence, 
of comment by us on these charges in contrast 
with the comments we have made above on the 
charges under S. 5 (2) of Act No. II [2j mu3t not 
be interpreted a3 implying an approval of them 
as properly drawn up. This was a matter which 
it is not necessary for us to consider and we 
have not done so. We discussed the charges 
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under S. 5 (2), because the Magistrate appeared 
to be under a misapprehension of the law as 
regards that section, and we wished to avoid the 
possibility that, owing to his misapprehension, 
be might frame charge under that section and 
commit the accused to the Court of Session, 
although the elements necessary for the offence 
charged might not be made out. 

[19] It is unfortunate that, after a proceeding 
which has already lasted such a long time, it 
has been found necessary to reopen the cross- 
examination. It is unlikely, however that the ac¬ 
cused persons, who must already have been 
considerably harassed by the prolonged proceed¬ 
ings, will deliberately drag them out longer than 
is necessary. In fact, in the course of the argu¬ 
ment, we were told by their lawyers that they 
would try to confine their cross-examination to 
not more than seventeen witnesses for the pro¬ 
secution and would direct that cross-examina¬ 
tion to the offences under S. 5 (2) of Act 


NO. II [21. 

[20] On the above grounds, we would allow 
these petitions, set aside the charges framed by 
the learned Magistrate and direct that the case 
proceed from the stage of S. 208 (2), Crimi¬ 
nal P. C. 

V.S.B. Petitions allowed . 
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Jha C. J. and Reuben J. 

Bam Ranbijaya Prasad Singh—Appellant 
v. The State of Bihar through Collector of 
Shahabad and others — Respondents. 

A. F. 0. D. No. 231 of 1945, D/- 7-8 1950, from 
decision of A. Sub. J., Arrah, D/- 16*5*1945. 

(a) Civil P. C. (1908), Ss. 79, 80 —Government of 
India Act (1935), S. 179 — Suit against Province of 
Bihar filed in 1938 — Government impleaded as 
'Secretary of State for India through Collector’— 
Validity oi notice served on Collector. 

Where in a suit instituted in September 1938 against 
the Province of Bihar on a cause of action arising 
previous to 1st April 1937, the Government was 
made party as ‘Secretary of State in Council through 
the Collector of Shahabad’ and the notice under S. 80, 
Civil P. C. was served on the Collector: 

Held that (1) the notice could not be taken to be valid 
notice on the Province of Bihar under S?. 79 and 80, 
Civil P. C., as adopted by the Adaptation Order, 1937; 

[Paras 6 8] 

(2) that it was not a oase of misdescription of the 
parties but of suing a wrong p*rty: A. I. R. (12) 1925 
Pat. 37, Rel. on; 46 C. W. N. 18, Disting ; A. I. R. (12) 
1925 Cal. 716 and A. I. R. (10) 1923 Bom. 452, Ref.; 

[Para 12] 

(3) that as the notice informed the Collector that 
the suit was to ba brought against the Secretary of 
State in Council, and it was possible for the plaintiff to 
sue either the Province or the Secretary of State, it 
oould not be held that the relief to be claimed was 
sufficiently stated within the meaning of S. 80 of the 
tCode: A. I. R. (3G) 1949 Pat. 416, Dating. [Para 13] 

Anno: Civil P. C., 8. 79 N 8, S. 80 N 13. 


(b) Bengal Cess Act(IX [9] of 1880), S. 93-Juris¬ 
diction of Collector—Mistake in valuation — Effect 
— Valuation cannot be challenged in civil Court. 

The jurisdiction of the Collector ia not affected be¬ 
cause he makes a mistake in ascertaining the value, 
thus rendering the valuation invalid. The valuation 
made by the Collector is open to revision by the Com¬ 
missioner or the Board of Revenue under S. 93 “and 
not otherwise”. Where the proprietor fails to take 
aotion under this section for the correction of the mis¬ 
take. he cannot challenge the valuation in the Civil 
Court. 

Further, even supposing that the mistake affected 
the Collector’s jurisdiction, the proprietor i3 precluded 
from bringing a civil BUit on the principle that where 
the want of jurisdiction is not apparent on the face of 
the proceedings, but the absence of jurisdiction depends 
on a fact, in the knowledge of the party which he had 
an opportunity of bringing forward in the Court and 
he does not bring that fact forward but allows the 
Court to prooeed with the judgment, he ought not to 
be permitted to impeach the jurisdiction of tee Court in 
any collateral proceeding: A. 1. R. (10) 1923 Pat. 322, 
Rel. on. [Paras 15, 16] 

(c) Bengal Cess Act (IX [9] of 1880), S. 41 — 
Liability of proprietor to pay cess— Not dependent 
on assessment on tenure-holders. 

Provided there is no defeot in the roll affeoting the 
proprietor’s right to realise ces3 from the tenure-holder, 
the proprietor will ordinarily be entitled to re*lise cea3 
from the tenure-holders in accordance with the valua¬ 
tion roll. There is nothing in tbe law, however, to 
make bis own liability to pay cess to the Collector de¬ 
pendent upon his right to realise cess from the tenure- 
holders included in his estate. [Para 13] 

(d) Bengal Cess Act (IX [9] of 1880), S. 93 — 
Powers oi Collector-Classification of tenancies— 
Finality oi Collector’s valuation—Extent of. 

The jurisdiction of the revenue authorities under the 
Cess Manual is to determine th* valuation of tbe estates 
within the district and of the tenures and holdings 
inoluded in those estates. There is only S. 26 under 
which the Collector’s power goes beyond the deter¬ 
mination of valuation. Subject to this limitation the 
Collector has no jurisdiction to determine finally the 
correct classification of the tenancies shown by him in 
the revaluation schedule or the particulars of the 
tenancies themselves. The finality to the valuation 
schedule given by S. 93 seems thus to be confined to 
the valuation only. [Para 23] 

(e) Bengal Cess Act (IX [9] of 1830), Ss. 37, 41— 

Revaluation roll— Tenure omitted — Liability of it 
to be assessed to. 

If a tenure has been omitted in revaluation, it 
escapes the liability for cess. Perhaps this advantage 
will not accrue to a cultivating raiyat, whose liability 
to cess appears under cl. (<3) of 8- 41 of the Act, to be 
independent of his inclusion in tbe valuation roll: 
A. I. R. (27) 1940 Pat. 180, Foil . [Para 24] 

Mahabir Rrasad and Kanhaiyajee 

— for Appellant. 

Government Pleader and Kailash Roy t R. 
Shamia, Ishwannandan Singh, Kamleshwart 
Prasad Sinha and Shreenath S%ngh — for Res¬ 
pondents. 

Reuben J.—This appeal by the plaintiff is 
directed against a decree of the Additional 
Subordinate Judge, Arrah, dismissing Title Suit 
NO. 27/3 of 1938-43. 

[2] The appellant ia the proprietor of three 
estates, Umarpur Diara, tauzi No. 1455, Sar- 
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wanpur, tauzi No. 14229, and Belsipah, tauzi 
No. 14230, borne on the revenue roll of the 
district of Shahabad. Since a long time there 
were disputes occurring between the Babus of 
Narhi, now represented by the defendants 
second party, and the proprietors of the Dum- 

raon Raj, the predecessors-in-interest of the 

appellant. Finally, in 1907 an agreement was 
arrived at through the intervention of the local 
Government officers, by which the Narhi Babu 3 
agreed to pay Rs. 10,000, as rent to the Dam- 
raon Raj as tenants of lands lying in villages 
Rai Kishunpatti, Sarwanpur, Palia, Belsipah, 
Kulham and Sahpur, the amount to be realised 
by the Collector of Shahabad and to be paid by 
him to the proprietor of Dumraon Raj. The 
agreement wa3 confirmed by a subsequent pro¬ 
prietor, Ke 3 ho Prasad Singh Bahadur, with 
certain modifications and is still in force. In the 
year 1932, in the course of revaluation proceed¬ 
ings under the Cess Act, i860 (Bengal Act ix [ 9 j 
of I860), cess was assessed on tauzi No. 1455 on 
an asset value of P. 3 . 76,428-15-0, which included 
the sum of rs. 10,000 payable as rent by the 
Narhi Babus. 

[3] The present suit wa3 brought by the 
appellant challenging the assessment aa ultra 
vires on the grounds : (l) that the villages 
in respect of which the rent of Rupees 10,000 
is payable do not lie wholly in tauzi No. 1455 , 
but are distributed among the three tauzis of 
which the appellant is the proprietor, and ( 2 ) 
that CG3B was not assessed on the Narhi Babus 
and seeking to recover with interest an amount 
of Rs, 21,664-15-0 realised by the Government 
from the appellant on account of the cesa 
demand for tauzi no. 1455 for the period June 
1932 to January 1936. Among other reliefs, the 
appellant asked: 

“That a decree for refund of the amount with 
damages claimed and future damage be passed in 
favour of the plaintiff or decree for such amount as the 
Court thinks proper be passed against defendant 1 or 
defendant 2nd party.” 

The plaint was filed cn 22nd September 1933 
and the Government was impleaded as defen¬ 
dant 1 tbu 3 : “Secretary of Sfcat9 for India in 
Council through the Collector of Shahabad.” 

[ 4 ] Under S. 179, Government of India Act, 
1935, and S. 79, Civil P. C. f as adapted by the 
Government of India (Adaptation of Indian 
Laws) Order, 1937, the suit should have been 
filed either against the Province of Bihar or the 
Secretary of State. Under 8. 80, Civil P. C., as 
adapted, the notice under s 80 wag required to 
be served in the former case on a Secretary to 
the Provincial Government or the Collector of 
the district and, in the latter oase, on a Secre¬ 
tary to the Central Government, the Political 
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Secretary and a Secretary to the Provincial 
Government. In the present case, the notice 
unoer S. 80 was served on the Collector of 
Shaaabad. The mistake in impleading the 
Government under the proper appellation was- 
nor corrected till 15 th December 1944, when the 
bearing of the suit had actually been concluded 
and the case was being argued. The suit theu 
proceeded against the Province of Bihar. 

[ 5 ] In the result, the learned Subordinate 
Judge, while holding the assessment to be ultra 
id es by reason that the Collector included 
among the assets of fcbe estate properties lying 
outside the limits of the estate, felt himself con¬ 
strained to dismiss the suit m limine as not 

maintainable for want of notice under S. 80,. 
Civil P. C, 

[6] It has been strenuously contested before] 
us that the notice under S. 80 which was served? 
on the Collector of Shahabad must be taken as 1 ' 
a valid notice on the Province of Bihar under] 
S. 80 on the ground that, substantially, the} 
plaintiff made clear his intention to sue the] 
Province of Bihar, and that the written state-) 
ment filed by the Collector showed that there! 
was no misunderstanding on the point and naj 
objection was taken by the Collector regarding,^ 
the want of notice under S. 80. 

[7] To deal with this contention, it is neces¬ 
sary to consider, first of all, what was the legal 
position at that time as to the correct appella- 
tion under which the Government should have- 
been impleaded in the suit, because, in the- 
course of argument before us, learned counsel 
for tbe appellant urged that, the cause of action- 
having arisen previous to 1st April 1 937, the date 
of the commencement of Part Iir, Government 
of India Act, 1935, the suit was governed by 
8. 79, Civil P. C., as it stood previous to that 
dare and, therefore, the suit was rightly institut¬ 
ed against the Secretary of State in Council. 

Pie bases this contention on the words “subject 
to the provisions of S3. 179 and 185, Govern¬ 
ment of India Act, 1935,” which occur in the 
adapted 8. 79 of the Code. He regards these 
words as taking outside tho scope of 8. 79 of tbe 
Code cases tailing within S. 179, Constitution 
Act. I find myself unable to read the adapted S. 79 
in this sense. To me it appears that the adapted 
section applied to all claims by or against the 
Crown, whether the suit could be brought under 
S. 179 of the Constitution Act or not. It wasth6 
general provision which prescribed th9 manner 
in which suits by or against the Crown should 
be brought. Such suits lay : 

(l) if the Central Government was concerned, 

against the Governor.Generai-in-Council or the 
Federation, a3 the case might be ; 
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(2) if the Provincial Government wag con¬ 
cerned, against the Province ; and 

(8) if the Crown representative wag concern¬ 
ed againBt the Secretary of State. 

[83 This was independent of the question 
whether the cause of action arose before or after 
1st April 1937. Section 179 provided an addi¬ 
tional manner of suing where the cause of action 
arose before 1st April 1937, namely that, if but 
for the Constitution Act the suit might have been 
brought against the Secretary of State in Council, 
it might now be brought against the Secretary of 
State. It is noticeable that the section makes a dis¬ 
tinction between the Secretary of State in Council 
and the Secretary of Stale. Section 79 of the 
Code as it stood before the adaptation spoke of 
the Secretary of State for India in Council. It 
is unlikely, therefore, that the old procedure was 
intended to apply to suits instituted against the 
Secretary of State under S. 179. Even if the argu¬ 
ment of learned counsel was accepted, it would 
not help him in the present case, because 8. 80 
as adapted makes no distinction between a suit 
instituted against the Secretary of State under 
cl. (c) of the adapted s. 79 of the Code and one 
instituted against the Secretary of State under 
8 . 179 of the Constitution Act In either of such 
cases, the notice under 8. 80 must be served on 
a Secretary to the Central Government, the 
Political Secretary and a Secretary to the Pro¬ 
vincial Government. Admittedly, in this case 
the notice was served only on the Collector of 
Shahabad. 

[9] To come back to the proposition first en¬ 
unciated, I have mentioned that the suit was 
instituted against the Government under the ap¬ 
pellation : “Secretary of State for India in 
Council through the Collector of Shahabad.” It 
has been contended that the lawyer who used 
this expression when drafting the plaint had be¬ 
fore him S. 179 of the Constitution Act and the 
adapted 8. 79 of the Code and was attempting 
to give effect to these sections in the best way 
that he could, that he understood the suit as 
being outside the scope of S. 79 by reason of the 
cauBe of action having arisen prior to 1st April 
1937 and did not consider the appellations given 
in 8. 79 as a guide to the correct appellation in 
this case. His intention, it is said, was to draft 
a plaint against the Province of Bihar and, in 
the light of 8. 179 of the Constitution Act, he 
did so by impleading the Secretary of State in 
Counoil, indicating the intention of proceeding 
against the Province by adding “through the Col¬ 
lector of Shahabad.*’ Section 179, however, clearly 
draws a distinction between the Secretary of State 
and the Secretary of State in Council; see, for ins¬ 
tance, sub s. (2) of that section, which expressly 


substitutes one expression for the other in pend¬ 
ing legal proceedings, and the lawyer could not 
have impleaded the “Secretary of State in Coun¬ 
cil” if he intended to give effeot to 8 179. What 
he was evidently doing was that he waB following 
the unadapted law, which provided for suits 
against the Secretary of State in Council. The 
impleading “through the Collector of Shahabad” 
does not help in any way. Under unadapted 
S. 80 of the Code, the notice on the Secretary of 
State for India in Council could be served on 
the Collector of the District and the practice 
was that action on behalf of the Secretary of 
State in the Court wa3 generally taken through 
the Collector of the district. The expression used 
by the lawyer was quite consistent with the law 
as it stood prior to the adaptations. 

[ 10 ] In marked contrast to the appellation: 
used in the plaint is the appellation under which, 
the written statement was filed by the Collector. 
It purports to be a written statement not on 
behalf of the Secretary of State for India in 
Council but on behalf of the Secretary of State 
for India, showing clearly that it was filed in 
consciousness of the changes introduced by the- 
Constitution Aot of 1935. These changes, as I 
have ehown, provided for a suit in the circum¬ 
stances of the present case either against the Pro¬ 
vince or against the Secretary of State. The 
Collector appeared and filed a written statement 
on behalf of the Secretary of State; that is to say, 
he treated the suit as one against the Secretary 
of State, not a a one against the Province. In 
this written statement, the express point of the 
non-service of notice under S. 80 was not taken, 
the Collector apparently being satisfied by tak¬ 
ing in general ground that the suit as framed 
was not maintainable. Perhaps this objection 
relates to the fact that the suit was framed 
against the Secretary of State in Council instead 
of being framed against the Secretary of State, 
a form in which the plaint remained, until on 
I5fch December 1944 the Secretary of State dis¬ 
appeared altogether and the Province of Bihar 
came into the picture, 

[11] Much of our time was taken by a dis¬ 
cussion as to how far the Province was bound 
by this written statement and whether, in the 
absence of any mention of the want of notice 
under S. 80, it should be held that the notice 
had been waived. The argument was based on a 
mistake in the paper book. The impression given 
by the paper-book as it stands i3 that after the 
amendment made on 15fch December 1944 the 
suit proceeded on the basis of the written state¬ 
ment filed by the Collector on behalf of the Se¬ 
cretary of State for India and printed at p. 20 
of the paper-book. Actually, on looking into tho 
original order-sheet of the Subordinate Judge, I 
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discovered a different state of things. The Sub¬ 
ordinate Judge, treating the Secretary of State 
for India and Province of Bihar as two separate 
entities directed the suit to be dismissed with 
costs R3 against the Secretary of State for India 
and the Province of Bihar to be substituted, and 
ordered the plaintiff to "take steps against new 
defendant." Thereupon, fresh summonses in the 
suit were issued and served upon the Province 
and, on 17th February 1945, the Province ap¬ 
peared and filed a written statement, more or 
less on the lines of the written statement already 
filed by the Collector of Shahabad on behalf of 
the Secretary of State but including an objection 
about the failure to serve a notice under S. 80. 
Through an oversight, which is understandable in 
view of the enormous siz9 of the record caused by 
the large number of written statements filed by 
the members of the defendants second party, who 
number over sis hundred, this written statement 
was overlooked in preparing the paper book. In 
view of this written statement, the contention 
about the waiver of notice under S. 80 was 
given up. 

[ 12 ] Nevertheless, it was contended that the 
Secretary of State, on whom the notice was 
issued, represented the Province and the notice 
was a valid notice on the Province under s. 80. 
Learned counsel urged that, under s. 179, Con¬ 
stitution Act, the Secretary of State is merely 
the Province in another guise and not a separate 
entity. Again, I find myself unable to accept the 
contention. This section appears to me to relate 
to three entities; the Federation, the Province 
and the Secretary of State, the third of whom 
may in appropriatecircumstances be sued instead 
of one or both of the first two. One indication 
of the existence of a distinction between these 
entities is contained in the effect of a decree in 
a suit against one or other of these entities. 
Where there is a decree of Court against the 
Federation or the Province, the decree will be 
enforceable as a matter of course against the 
revenues of the Federation or the Province as the 
case may be. Where, however, the decree i3 
against the Secretary of State, it will be for the 
Secretary of State to determine out of which 
revenues Federal or Provincial, the decree shall 
be satisfied. In doing so he is not confined to the 
test which, under S. 179, Constitution Act, and 
S. 79 of the Code, will decide whether the suit 
should h9 against the Federation or the Pro¬ 
vince. Ho^ then can it be said that he merely 
represents the Province and is not a separate 
entity ? Reliance has been placed by learned 
coursel on Kanailal Kripasankar v. Governor- 
General in Council , 46 C. W. N. 18, as an autho¬ 
rity that this is merely a case of a misdescrip¬ 
tion of the defendant and that the defect in the 
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plaint was removed with retrospective effect by 
the substitution of the Province of Bihar for the 
Secretary of State for India in Council. There, 
as here, the suit was instituted against the Se¬ 
cretary of State in Council in ignorance of the 
adaptation of s. 79, Civil P. C. It is not clear 
from the report when the cause of action in the 
case arose whether before or after 1st April 1937. 
Henderson J. emphasised that from the com¬ 
mencement it was clear that the plaintiff was 
seeking relief against the Central Government. 
He stressed the fact that, in the first written 
statement signed by the Collector, "there was no 
suggestion that there was any dual personality” 
and the case proceeded as a case of misdescrip¬ 
tion and the Governor-General in Council was 
actually awarded and had accepted substantial 
costs on this basis at the time when the plaint 
was amended. Henderson J. pointed out that it 
was only in the second written statement that 
the objection of a dual personality was raised. 
These features are absent here. As I have shown, 
the first written statement clearly relates to the 
changed law and is filed on behalf of the Secre. 
tary of State, one of the two entities who could 
have been sued in this case. The present casei 
appears rather to be on par with the East\ 
Indian Railway Co. v. Ram Lakhan Ram, I 

6 P. L. T. 415 : (A. I. R. (12) 1925 Pftt. 37), ini 

which Das J. observed ; 

“Bat in my opinion, there is all the difference 
between the raisdesoriblng a party intended to be sued 
and suing a wrong party,” 

a deoision which was followed in Agent, Bengal 
Nagpur Railway v. Behari Lai Dutt , 52 oal. 

783 : (a. I R. (12) 1925 Cal. 716), distinguishing 
another decision relied upon by learned counsel 
before us, namely, The Saraspur Manufac¬ 
turing Co. Ltd. v. B. B. & C. I. Rly. Co., 47 

Bom. 785 ; (A. I. R. (10) 1923 Bom. 452). 

[13] Admitting for the sake of argument that 
the Province of Bibar is a separate entity from 
the Secretary of State, it was contended that 
nevertheless the notice under 8. 80 issued in this 
case is a sufficient notice to the province under 
the provisions of S. 80 Reliance was placed in 
this connection on Bholaram Shibdhan , Firm 
v. Governor-General in Council , A. I. R. (36) 

1949 pat. 416, in which it was held that S, 80 
does not require the notice to be addressed to the 
Governor-General in Council and it is sufficient 
if the notice is directed to the official authorised 
by s. 80 to receive the nofcioe. Here, it is urged, 
the Collector was empowered to receive the 
notice on behalf of the Province of Bihar. The 
answer to the argument is to be founi in the 
case of Governor-General in Council v. T* M. 
Krishnaswami Pillai , a. I. R. (33) 1946 Mad. 

366 : (I, L. R. (1947) Mad. 36) which Wft3 
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distinguished in the case just cited. In that case, 
tba notice was held not to comply with the 

i S. 80 by reason of not stating 

the relief which the intending plaintiff would 
claim, the ground being tha<; the notice spoke of 
a suit to be instituted “aga^fc fcbe Secretary of 
State. 1 * That was a case, I shfo*d emphasise in 
which the cause of action arose aHq r 1st April 
1937, so that the suit lay only against th* Gov- 
ernor-General in Council. Nevertheless, the S* Q _ 
retary of State and the Governor-General in 
Council were taken to be two different entities. 
In the case before us, as the notice Ex. 8 informs 
the Collector that the suit i3 to be brought against 
'the Secretary of State in Council, and it was 
possible for the plaintiff to sue either the Pro¬ 
vince or the Secretary of State. In these cir¬ 
cumstances, it cannot be held that the relief to 
be claimed wa9 sufficiently stated within the 
meaning of 8. 80 of the Code. 

[14] On the merits, also, it appears to me 
that the suit must fail as against the Province 
of Bihar. The provisions for the assessment of 
cess are contained in the Ceas Act, 1980 (Bengal 
Act IX [9] of 1880). The Aot makes liable to the 
payment of cess all immovable property situate 
in any district or part thereof, the term “immov¬ 
able property” including land, and all benefits 
to arise out of land (8s. 5 and 4). As regards 
land, this cess is to be assessed on the ‘’annual 
value’*, such annual value to be ascertained as 
prescribed in the Act(S 6). By “annual value” 
is meant the total rent which is payable or, if 
no rent is actually payab’e would on a reason¬ 
able assessment be payable during the year by 
all the "cultivating raiyats” of the land, estate 
or tenure, or by other persons in the actual use 
and occupation thereof (s. 4). The term "culti¬ 
vating raiyat ,** which is relevant in connection 
with the defenoe of the defendants second party, 
means a person cultivating the land and paying 
rent therefor not exceeding Rs. loo per annum 
(8. 4). It appears from thi3 that the “annual 
value” ia intended to be the total of the rents 
which are payable or would, on reasonable assess¬ 
ment, be payable by persons aotually cultivating 
the land. The revaluation in this case was 
made under chap. Ii of the Act. Ordinarily, 
proceedings under this Chapter commence with 
an order by the Board of Revenue directing 
revaluation to be made (S. 12). Thereupon, khe 
Collector of the District is required to issue a 
proclamation requiring every holder of an estate 
or tenure which is liable to pay an annual 
amount of revenue or an annual amount of 
rent exceeding one hundred rupees, and every 
holder of a revenue free estate or rent-free 
tenure, the gross annual rental of which exceeds 
•one hundred rupees, severally to lodge at the 
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office of the Collector within one month a re¬ 
turn of all lands comprised in his estate or 
tenure giving certain particulars (S. 14 ). The 
particulars are: (l) details of lands in the 
actual cultivation and occupation of the person 
submitting the return with an estimate of the 
annual value, (2) details of lands held by culti¬ 
vating raiyats paying rent direct to the person 
submitting the return, their nimes to be given 
separately stating the area ocoupied by each 
and the rent paid by him and assessable to 
cesa, (a) details of the tenure-holders paying 
rent dir* Q tly to the person submitting the ret 

turn .giving details as in case (2), and U) eimi- 
ar details of lands included in the 

tenure held rent-free by persona other than the 
person submitting the return. If no return is 
made in obedience to the proclamation the 
Collector is required to cause a notice to he 
served on the defaulting proprietors or tenure 
holders (s. 16). If there is still a defaultX 
Collector is empowered to determine the annual 
value of the estate or tenure by such ways and 
means as to him seem expedient (s. 2i). When 
all the preliminaries have been completed, the 
Collector shall cause to be prepared from the 
returns furnished to him and from the valua¬ 
tions made by himself in accordance with the 
Act a valuation roll of each estate within the 
district and of the tenures therein comprised, 
noting thereon for each estate the amount of 
revenue annually piyable to Government (S. 34 ). 
These rolls are then to be published as pres, 
cribed in the Act (8. 35). The valuation made 
by the Collector is open to revision by the 
Commissioner and the Board of Revenue ( 3 . 93 ) 
and to a certain extent by the Collector him¬ 
self (S. 37). Subject to this, the revaluation 
shall remain in force for a term of five years 
and thereafter until another revaluation and 
assessment in substitution therefor shall come 
into force (S. 36), 

[15] Apart from certain order-sheets, there 
is no evidence before us of the different steps 
taken in the course of the revaluation with 
which we are concerned. Acting on the usual 
presumption of the regularity of official aofce, 
we may take it that the Collector in making 
the revaluation followed the requirements of the 
Act. Exhibit B-l (pages 108-112 of Part II of the 
paper book) is the cess revaluation schedule 
relating to tauzi No. 1155. It shows the annual 
value of the estate a9 Rs. 76.476-13-0, an amount 
which was subsequently reduced in revision to 
Rs. 76,428.15-0. This amount includes, on account 
of a tenure ebown as held by the Narhi Babus, 
the sum of rs . 10,000 as the annual rent. 
According to the plaintiff and the defendants 
second party, a portion of the lands in respect 
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of which the rent is paid falls within the tauzis exactly tbe same total amount oicess in res. 

14229 and 14230, and the rent therefor has been pecb of tauzis nos. 14229 and 14230 asthe excess 

wrongly included within the annual value of cess which he has now to pay in respects taazf 

tauzi 1455. Admittedly, however, the plaintiff No. 1455. In effect, therefore, h3 has not been 

in his return showed the entire amount of prejudicially affected by the mistake in the 

Rs. 10,000 as rent received in and appertaining ascertainment of t2j0 annual value of t ^ , 

to tauzi 1465. In the circumstances, it is not No. 1455. 

open to him to challenge the correctness of the [18] As feg^rds the other ground raised, 
valuation on this account. Even if it was open name^ * that the assessment is invalid as against 
to him to do so, I do not think that the mistake proprietor so long as the oess is not assessed 
is one which would affect the jurisdiction of on (j^e tenure-holders, no authority has been 
the Collector and render the valuation ? lted for ifc * Actually the objection seems to be 

Under the provisions of the law, th* ^ , or baeed , on . a misapprehension as to the effect of 
was authorised to ascertain the ," t IJ 1 nua . value va, nati°n roil. Section 41 of the Aot is dear 
of the plaintiff’s estate. . ° l jsotion that there is necessarily an assessment of reve- 

comes to is that that ba3 been incorrectly nue on the tenure-holders at the same time as 
ascertained. It be 0 f r * OU6 ^ 7 ur o ed that tbe assessment is made on the proprietor. It 

the Collectorw aris(3i ction i9 ftffectGd because provides as regards the holder of a tenure that 

be made " mistake in ascertaining the value, he shall yearly pay to the holder of the estate 

Sect*' 7 ' 7 ^ P cov * de9 that the valua. or tenure, within which the land held by 

jtfQd made by the Collector is open to revision him is included, tbe entire amount of the local 
/by oho Commissioner or the Board of Revenue ces3 calculated on the annual value of the land 
j and not otherwise . Ifc was open to the plain- comprised in his tenure at the rate determined 
tiff to take action under this section for the under the Act for the year in question Ie 83 a 
correction of the mistake. Not having done so de duction to be calculated at one-half of this rate 
there, he cannot challenge tbe valuation in the for every rupee of the rent payable by him for 
civil Court. . the tenure. Provided, therefore, that there is nc 

[16] Supposing even that the mistake affects defect in the roll affecting the proprietor’s right' 
the jurisdiction of the Collector, I may usefully to realise cess from the tenure-holder, the pro-' 
oite a passage from D war ala Prasad v. Jai priet. r wiil ordinarily be entitled to realise cess 
Barham* a. I. r, (9) 1922 pat. 322 : (67 i. o. from the tenure holders in accordance with the 


686) which mutatis mutandis appears to apply 
to the present case : 

“In ray opinion, when there is no want of jurisdic¬ 
tion in the Court, to try a suit, that is to gay, when 
'the want of jurisdiction is not apparent on the face of 
jthe proceedings, but the absence of jurisdiction de- 
jpeDds on a fact, in the knowledge of the party which 
jhe had an opportunity of bringing forward in the 
,Court, then if he does not bring that fact forward but 
‘allows the Court to proceed with the judgment, he 
Jought not to be permitted to impeach tbe jurisdiction 
j of the Court in any collateral proceeding.” 

[17] Finally, the hollowness of the objection 
raised by the plaintiff on this ground is made 
dear if we consider the effect of the mistake 
which has been made. The plaintiff concedes 
that the Collector has the jurisdiction to include 
in the valuation of touzis nos. 14229 and 14230 
the portions of the annual rent of rs. 10,000 
wrongly included in the valuation of tauzi 
No. 1455. Under S. 41 of the Act, the holder of 
an estate is liable to pay to the Collector cess, 
calculated on the annual value of the land 
comprised in the estate at the rate determined 
under the Act for the year in question, less a 
deduction to the calculated at one-half of the 
said rate for every rupee of the revenue entered 
in the valuation roil of such estate a3 payable 
in respect thereof. The proprietor, therefore, 
would have been liable to pay to Government 


valuation roll. There is nothing in the law, how-| 
ever, to make his own liability to pay eess to the ; 
Collector dependent upon his right to realise cess- 
from the tenure-holders included in his estate. 

[19] On the above grounds, I consider that 
the suit had no merits as against the Province 
of Bibar and has been rightly dismissed. 

[20J The question next arises as to whether 
the plaintiff is entitled to any relief as against 
the Narhi Babus. 

[2l] His first difficulty lies in the vagueneas- 
of the plaint as regards the particular of the 
claim against the Narhi Babus. The plaintiff, 
when he filed his suit, was under the impression 
that no cess had been assessed upon them. He, 
therefore, made merely a vague claim against 
them for a decree in the nature of a contribu¬ 
tion decree. Actually, no question of contribu¬ 
tion arises. The right of tbe proprietor to realise 
cess from ten ire-holders and cultivating raiyate 
included in his estate is not dependent upon his- 
payments or non-payment of the cess dae by 
him to the Government, and the remedy ot the 
plaintiff was by way of an ordinary suit for the 
recovery of arrears of cec3. In the absence of 
particulars, we have been asked to treat this suit 
as seeking a decree for arrears of cess corres¬ 
ponding to the cess recovered by the Collector 
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from the plaintiff, that is to say, for the period 
from Jane 1932 to January 1936. On behalf of 

Npthi Babus, it has been strenuously argued that 
if is not for the Court to spell out in this manner 

_ * hat 13 the r0 l'8f asked for by the plaintiff and 
that the defendants will be^-iously pre judioed 
by being made liable for a <3<H»N*nd, the parti- 

aulars of whioh were not apparent'tu.^em from 

the pleadings. 

[22] la my opinion, it is not necessary to 
eider this point as the case can be disposed of 
on a broader ground which will settle once for 
all between the parties the question of the right 
of the plaintiff to realise ces3 from the Narhi 
Babus in accordance with the cess revaluation 
schedule. The coatention of the Narhi Babus is 
that, so far a3 they are concerned, they are un- 
affeoted by the revaluation schedule, as it relates 
to a tenure of which they are not the tenure- 
holders. The cess revaluation schedule shows the 
Narhi Babus a3 tenure-holders of one tenure 
paying a total rent of Rs. 10,000 per annum. It 
is contended that in faofc there is no such tenure; 
the sum of Rs. lO.OOu merely represents the total 
amount payable to the proprietor by the Collec- 
tor of Shahabad on account of the rents realised 
by him in respect of a number of separate 
tenancies held by different sets of the Narhi 
Babus under the plaintiff. In support of this con- 
tention, reference is made to the deed Ex 2, by 
which the proprietor of the Dum^aon Raj con¬ 
firmed the arrangements made in 1907. By the 
agreement in 1907, the then proprietor accepted 
the Narhi Babus as tenants and agreed not to 
enhance the reDts payable by them in accordance 
with the agreement “until tha said tenants shall 
have aoquired ocoupanoy rights” and not to eject 
them for any reason except for non-payment of 
rent due from them, and he further undertook 

J ‘to grant lease3 to the persona accepted as tenants con¬ 
taining these conditions and defining the area for 
whioh each lease is granted.’' 

Oa their side, the Narhi Babus agreed to 

“accept the terms which may be arrived at both with 
regard to the extent of their respective holdings and 
conditions of their tenancy by the joint decision of the 
Collectors of Ballia, Shahabad and Ghazipur.” 

The deed of confirmation recites that, in accord¬ 
ance with the agreement of 1907, the Board of 
Revenue as Court of Wards in charge of the 
Dumraon Raj subsequently 

“did, during the same year 1908, establish the Narhi 
Babas as occupancy tenants in the aforesaid land of 
Umarpur Diara", 

and contains covenants (1) by the Secretary of 
State, to pay to the proprietor from time to time 
the annual rents due from the Narhi Babus, (2) 
by the proprietor, to accept the rents so paid and 
not to claim any such rents from the Narhi 
Babus so long as they are paid by the Secretary 
of State within six months of the rabi kisht 
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falling due for eaoh year, and (9) by the Narhi 
Babus, to pay to the Secretary of State 

“any rents due from them or any of them, their suc¬ 
cessors or assigns as tenants of the second party in 
Umarpur D ara.” 

AH this suggests that, in fact, the sum of Rs. 10,000 
represents the total of the rents payable for a 
number of tenancies. According to the defen¬ 
dants second party, the largest rent payable in 
respect of any one of these tenancies is less than 
R3. loo and it is claimed that the Narhi Babus 
c uhivating raiyais within the meaning of 
f 4 01 Act and each of them is only liable 

rate oue-half of the cee3 
calculated at th» tate determined under the Act 
for the year .n queeu^ 0Q , he reat b , b 

him for his tenancy (S. n o£ tfae Act) 

[23] In answer to the above , 

* °*tention, it has 

been argued thao the cess revaluation , . , 

is binding upon the Narm Babus. Our 
is drawn to Ex. A-l, the order-sheet in the 
revaluation proceedings which shows that, on 
the failure of the Narhi Babus to lodge a return, 
special notices were issued to them on 1st Au¬ 
gust 1931 and, on their continued failure to lodge 
a return, the valuation was made by the Collec¬ 
tor on the basis of a report by an a min who 
visited the spot. Thereafter, on 2Lst March 
1932, a petition was filed on their behalf and 
they were heard at length on 29th March 1992, 
when apparently the only objections pressed 
were (l) that their total liability on account of 
rent and cess was confined to Rs, 10,000 and (2) 
that a portion of land had been washed away. 
The argument is that, the Narhi Babus having 
appeared and not having objected before the 
Collector that there were several tenancies and 
not one tenure, they cannot be permitted to 
raise the objection now. The point is of some 
difficulty, but I think that the contention must 
be rejected. It appears to me that the jurisdic¬ 
tion of the revenue authorities under the cess 
manual is to determine the valuation of the 
estates within the district and of the tenures 
and holdings included in those estates. Undeil 
S. 6, the cess is to be assessed at the “annual 
value” of lands and on the “annual nett profits” 
from mines and quarries “ascertained respec¬ 
tively as in this Act prescribed”. Under 8. 12, 
the Board of Revenue may order a ‘valuation’ 
or a ‘revaluation* [vide also S3. 13 and 15]. 
Under Ss. 21 and 26 , the Collector has power in 
the absence of a return to determine “the annual 
value”, [vide also S. 22]. Under 8 . 31, the Collec¬ 
tor shall cause a “valuation roll’* to be prepared, 
and under 8 . 36, it is the “valuation and re¬ 
valuation” so made which remain in force for 
the period prescribed. There is only one section 
under which the Collector’s power goes beyond 
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the determination of valuation. This is S. 26, 

which relates to a person shown in any return as 

a cultivating raiyat to whom a notice has been 

issued by the Collector under the provisions of 

8 . 24. These provisions deal with holders of 

small tenancies who have sublet a portion of 

their tenancies and are, therefore, not cultivating 

raiyats within the meaning of S. 4. Subject to 

this limitation, it would appear that the Collector 

has no jurisdiction to determine finally the 

correct classification of the teuancies shown bv 

him in the revaluation schedule or the pa rJ ." ’ 

lars of the tenancies themselves. T{j;' dDa 1 ^ 

to the valuation schedule given by m, . 8 ? Gm « 

thus to be confined to the . Th “ ° f 

, • , . , . 7 -^ve said about 8. 26, 

course, subject to wbat 0 bs supported by g . 107 

My conclusion see aj . notbing jn part n o{ tbe 

which providjg doae in aC0OrdanC8 w ;t b fc be 

be deemed to effect the right of any 
^.*L<jn in respect of any immovable property 
or any interest therein except a 3 otherwise 
expressly provided in the Act. 

[24] Now, let us see what i3 the problem 
before us. We are given an assessment schedule 
which shows a tenure in respect of which a lump 
rental of Rs. 10,000 is payable. The evidence 
suggests that there are, in fact, several tenancies, 
the total rent of which is represented by this 
sum of Rs. 10,000 and we have not before us the 
materials to determine whether those tenancies 
or which of them, are tenures or holdings with¬ 
in the meaning of s. 4 of the Act. Iu the cir¬ 
cumstances, can the tenancies be made liable 
for cess on the basi3 of the revaluation schedule ? 
The only authority I have been able to discover 
which in any way supports a positive answer is 
Braja Behari Dass v. Ram Naraya?i Rai, 

A. I. R. (25) 1938 Pat. 362 : (17 Pat. 436) in which 
Agarwala and Varma JJ., approving a decision 
of Ross J., reported in Kesko Prasad Singh v. 
Ram Swarup Ahir , 90 I. c. 621 : (a. i. r. ( 13 ) 
1926 Pat. 175), rejected the contention of the 
defendant-respondents that, although they were 
assessed as tenure-holders, they were really 
cultivating raiyats. There was no suggestion 
before their Lordships, nor does there appear to 
have been a suggestion before Ross J. f that apart 
from this question of classification the tenancy 
was otherwise than it appeared in the valuation 
roll. Hero, however, the case is not merely one 
of classification, but that there is no such tenancy 
as is shown in the valuation roll. The nearest 
approach to this case which I have been able to 
find occurs in Kameshwar Singh v. Janki 
Raman , A.I.R. (33) 1946 Pat. 2C0 : (24 pat. 705), 
in which the facts appear to have been similar 
to those in Abdul Hasan v. Taj Ali } 6 Pat 13 : 

(A. I. R. ( 14 ) 1927 Pat, 270). In both cases what 


was shown in the valuation roll as a tenure* 

consisted at the relevant period of a number of 

tenancies. In Abdul Hasan's case , (6?afc. 13 : 

a, I. R. (14) 1927 pat. 270), their Lorishipg 

remanded the case for investigation whether the 

defendant was a “cnRivating raiyat" observing : 

“In deciding Mother the defendants are liable to 
pay as tenure or not, we have to consider the 

definitions o lven the Cess Act aDd find out who is 
liable “ a P ers ou cultivates the land himself and 
pj»- J reQ t not exceeding Rg. 100 he is a cultivating 
,aiyat whatever may be the character of his holding 
under the Bengal Tenancy Act.” 

In Kameshwar Sindh’s case, (a. i. r. (33) 1946 
pat. 200 : 24 pat. 705), following the decision in 
the earlier case and distinguishing the caEes of 
Braja Behari Das , a. I. R. ( 25 ) 1958 Pat. 362 : 
17 Pat. 436) and Kesko Prasad Svnqh t (90 I. C. 
621 : A. I. R. ( 13 ) 1926 Pat. 175), it was held that 
cess was recoverable on the basis of the facts as 
existing at the relevant time, that is as from 
cultivating raiyats. These were both caeeB of 
a change occurring subsequent to the framing 
of the valuation roll. In the case before us, the 
facts as shown in the valuation roll appear to 
be incorrect, and there seems to have been no 
such tenure at the time when the valuation roll 
was framed. The principle applicable is deduci. 
ble from Rani Harsamukhi Dasi v. Agadhu 
Mohapatra , A. 1 . r. ( 27 ) 1940 pat. 180 : (18 Pat. 
723), where Harries C. J., and Manohar Lall J., 
decided that, if the tenure in question has been; 
omiited in revaluation, it escapes the liability; 
for cess. Perhaps this advantage will not accrue, 
to a cultivating raiyat, whose liability to cess 1 
appears under cl. (3) of S. 4i of the Act, to be 

independent of his inclusion in the valuation 
roll. 

[ 25 ] On the above grounds, I wGuld hold that 
this suit also fails as against the defendants 
second party. 

[26] In the result, I would dismiss the appeal 
with costs throughout to the Ssafce of Bihar. As 
Narhi Babus escape for the period in suit from 
their liability to pay cess, I see no reason tc 
give them costs. 

[27] Jha C. J. — I agree. 

D.R.B. Appeal dismissed . 
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Ramaswami J. 

GlmJetan Dale and others—Petitioners v. 
Kam'apati Sukla—Opposite Party. 

Criminal Revo. No. 556 of 1950, D/- 25th August 
1950, from order of A. S. J., Shuhabad, D/- 14th Feb¬ 
ruary 1950. 

Penal Code (1860), Ss. 441 and 447 —Criminal 
trespass —Assertion of claim of right. 

A person who enters upon land in the possession of 
another in the exercise of a bona fide claim of right 
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cannot be convicted of criminal trespass because the 
ejrtry waa not made with any such intent &3 to consti¬ 
tute an offenoe. But mere assertion of claim of right 
/fcannot in itself be a sufficient answer to a charge of 
criminal trespass. [Para 2] 

Anno: Penal Code, 8g. 441 and 447, N. 5. 

Mrs. D. Lall—ior 

Angad for Opposite 

Judgment.—The questionibv^£jgjQ n j n t ^j g 
ease is whether the petitioners ooula s % v i aw f u py 
convicted of the charge under ss. 447 
Penal Code in view of the allegation that there w?U 
a bona fide claim of right. For the prosecution it 
was alleged that on 16th June 1949 th9 peti¬ 
tioners encroached on Plot 166 by raising pillars. 
Complainant Kamlapati protested whereupon 
the petitioners assaulted him. It was pleaded in 
defence that the encroachment was made seve¬ 
ral yearB back and the case had been falsely 
instituted. The lower Courts have nevertheless 
accepted the prosecution oase as correct and 
convicted the petitioners. 

[2] In support of this rule learned counsel 
pointed out that the petitioners have a house on 
Plots 163 and 165 which are adjacent to plot 166 
which belonged to the complainant. It was also 
pointed out that the encroached portion of plot 
166 wa3 on same level as riots 163 and 165 on 
which the petitioners have built their house and 
that the land west of the eroroached portion 
wa9 in lower level. It was, therefor* 5 , contended 
that the petitioners were erecting pillars in mis¬ 
taken belief and so the petitioners could not be 
convicted of criminal trespass. In my opiniou 
it is impossible to accept the argument of the 
learned counsel in thi3 case. It cannot be dis¬ 
puted that a person who enters upon land in the 
possession of another in the exercise of a bona 
fide claim of right cannot be convicted of crimi¬ 
nal trespass because the entry was not made 
I with any such intent as to constitute an offence. 
But mere assertion of olaim of right cannot in 
itself be a sufficient answer to a charge of cri¬ 
minal trespass. It is the duly of criminal Court 
to determine upon the material of each case 
what was the intention of the alleged offender 
and il it arrives at the conclusion that he was 


the trial of the case the petitioners never sugges¬ 
ted that they had claimed the land in dispute in 
good faith; on the contrary, the defence was that 
the encroachment was old and the complainant 
had no possession of the area encroached upon. 
This defence has been disbelieved by the lower 
Courts upon the evidence available. In my opi¬ 
nion there is no merit in this application which 
is accordingly dismissed. 

v S B. Application dismissed. ■ 
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SlNBA AND RAI J.J, 

Harihar P r a&d ,-i an( % another — Petitioners 

v. Prasad Mahton and othei s — Opposite 
Party. 

Civil Revn. No 673 of 1949, 2-1950 

Tenancy Laws —Bihar Tenancy Act iVIII Tal 
of 1835), S. 170 —Rent decree—Executio n _^j a j m 
under O. 21, R. 58 by third party for release of 
portion of holding on ground of purchase from 
tenants—Bar of S. 170— Civil P. C., O. 21, R. 53. 

In execution of decree for arrears of rent in respect 
of a holding, a writ oi attachment and sale pro¬ 
clamation wa3 issued. A tb'rd party applied under 
0. 21, R. 53, Civil P. C., for release of a portion 
of the holding purchased by him from the tenants 
and contended tfcat ae he had not been impleaded in 
the rent suit, the decree for rent passed in favour of 
the landlords would have the effect of a “money de¬ 
cree,” and hence he was entitled to have hia claim 
adjudicated under O. 21, R. 53, Civil P. C., and get a 
release of the portion purchased by him from attach¬ 
ment and sale: 

Held, that S. 170 wa3 a complete bar to the investi¬ 
gation of the claim set up by the third party. 

[Para 6] 

Anno. C. P. C., 0. 21, R. 53, N. 12. 

Lakshman Saran Sinha — for Petitioners', H. P, 
Sinha and P. Jha—for Opposite Parly. 

Fai J.—This revision petition has been filed 
by the decree-holders against the order dated 
26-4-1949, passed by the Munsif, 2 nd Court, 
Gaya, whereby he has held that Prasad Mahton, 
opposite party 1, is entitled to press his petition 
under o. 21, R. 58, Civil P. C., in the execution 
proceeding started by the petitioners. 

[2] The petitioners who are 16 annas land¬ 
lords claim to have obtained on 8-12-1947, a 


not acting in the exeroise of a bona fide claim 
of right then it cannot refuse to convict the 
offender. In the present case it is important to 
notice that two persons made measurement of 
the alleged encroachment; and Amin deposed that 
the encroachment was lb' x b' and the local beard 
overseer who was deputed by the Court at the 
instance of the accused reported that the encroa¬ 
ched portion was li' x s'. In view of large 
area of encroachment it is impossible to hold 
that there wa9 a bona fide intent on the part of 
the petitioners in ereotiDg pillars on the alleged 
date. It is also important to observe that during 


decree for rent against Sohrai Gope, the tenant 
recorded in their seriehta in respect of a hold¬ 
ing having an area of 10.29 acres. They execut¬ 
ed the decree in Ex. Case No. 496 or 1948. After 
service of writ of attachment and sale procla¬ 
mation Prasad Mahton, opposite party 1, filed 
an application under O- 2!, R. 68, Civil P. C., 
for release of 4.93 acre3 out of the holding in 
question. He claimed to have purchased the 
area by a registered sale.deed dated 9-8-1947. 
His case wa9 that a3 he had not been impleaded 
in the rent suit, the decree for rent passed in 
favour of the landlords would have the effect of 
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a 'money decree,’* and hence he was entitled to 
have his claim adjudicated under 0. 21, R. 58, 
Civil P. 0., and get a release of the area pur¬ 
chased by him from attachment and sale. Ac¬ 
cording to him, S. 170, Bihar Tenancy Act was 
no bar to such an investigation. The Executing 
Court has accepted his contention. Hence, the 
revision petition to tbi3 Court by the decree- 
holders. 

[3] Mr. Lakshman Saran Sinha, the learned 
counsel for the petitioners, urged that 8. 170, 
Bihar Tenancy Act is a complete bar to og j* Q 
investigation of the claim set up bj ^ ^jg 
patty 1. Ho relied on several, der ; namelyi t jj e 

Court in support of his cont-^ Pirthi Nara. 
eases of Deonandan Ih (2o) ig33 Pat 32) . Swr . 

V an > 11 Pat. 190 \},‘Singh, 15 Pat. 614: (a. I. B. 
pat Singh v.^-p); Chnater Kumari Devi v. 

(23) 193 a'Prasad, 15 Pat. 812 : (A. I. R. (24) 
t 278) and Alakhnavdan'Prosad v. Mt. 
Jibi Salma, A.I.R. (24) 1937 Pat, 341 : (169 I. C. 
729). He referred us to thG provisions of S. 170, 

Cl. (l), Bihar Tenancy 7 Act which runs as follows: 

“Buies 58 to 63 (b >th inclusive) and 89 of Order XXI 
of the Cede of Civil Procedure, 1908, shall not apply 
to a tenure or holding or portion of a holding attached 
in execution of a decree for arrears due in respect of 
the tenure or holding.” 

According to him, a3 the decree obtained by the 
landlords was in respect of the entire holding, 
S. 170, cl. (l) was a bar to any investigation 
under O. 21, R. 58, Civil P. C. 

[4l This matter has been considered in the 
various decisions cited on behalf of the peti¬ 
tioners. In the case of Deonandan Prasad v. 
Pirthi Naruyan, II Pat, 790 : (a. I. R. (20) 1933 
Pat. 32) a Division Bench of this Court followed 
the decision of a Full Bench of the Calcutta 
High Court reported in Arnriia Lai v. Nemai 
Chand , 28 Cal. 382: (5 C. W. N. 474 F.B.). In the 
Full Bench case of the Calcutta High Court 
Banerjie J. win gave the dissenting judgment, 
held the same view as the majority Judges so 
far a3 the question for consideration in the pre¬ 
sent case was concerned. Banerjee J. in the said 
Full Bench case held: 

“Where the claim is of this nature, namely, that 
iho claimant admits that the tenure or holding is held 
under the decree-holder, that arrears of rent are due 
thereoD, and that the decree is in respect of such 
arrears, hat contends that the decree ought not to be 
allowed to b * executed by the attachment and sale of 
the tenure, because it whb obtained against the wrong 
person, that the claimant was the person entitled to 
the tenure or holding, and that, unless and until the 
landlord sues him and obtains a decree against him, 
the tenure or holding cannot be sold. Where that is the 
nature of the claim S. 170 will bar the claim upon the 
claimant’s own case.” 

The learned Judges who decided the case report¬ 
ed in Dejnandan Prasad v. Pirthi Naraya?i, 


il pat. 790: (A. i. R. (20) 1933 Pat. 32/ reviewing 
the law on the subject held as follows: 

“And as regards this class of oases all the learned 
Judges of the Full Bench were agreed that 8.170, 
Bengal Tenanoy Act barred a claim under S. 278 (cow 
O 21, R. 58), Civil P. C. In this class of oases tie 
tenure or holding wiP ****** execution if[the land¬ 
lord proceeds under special provisions of the Bengal 
Tenancy Aot, ' dn t “ 0U o l1 some of the persona inte¬ 
rested in f»-’ tenure or holding may not have been 
i l eP ; u as defendants; and it wa3 recognised on all 
, *kd that the Act clearly excluded the operation In 
Jaoh cases of the general law as regards the patting 
forward of claims to attached properties by third parties 
In execution proceedings/’ 

The decision in the case of Surpat Singh v» 
Shital Singh, 15 Pat. 614 : (A. I. R. (23) 1936 
pat. 480), also held the same view. In that case 
Agarwala J. while following the Full Bench 
case reported in Amriti Lai v. Nemai Chand, 
28 cal. 382 : (5 c. W. N. 474 F. B.), and other 
cases of this Court including the oases of 
Dwarka Singh v. Nema Singh, 10 P. L. T. 
lie : (A. I. r. (16) 1929 pat. 195) and Deonan¬ 
dan Prasad v. Pirthi Narayan , 11 Pat. 790 : 
(A. I. R (20) 1933 pat. 32) held that the claim 
under o. 21, R. 68, Civil P. C. was barred. His 
Lordship in that judgment considered the very 
question which is under consideration in the 
present case, namely, whether the provisions of 
S. 170, Bihar Tenancy Act would bar an investi¬ 
gation under O. 21, B. 68 in a case where the 
decree obtained by the landlords is not gene¬ 
rally known as a “rent decree’* but a “money 
decree.*' The decisions in the other cases of the 
Patna High Court as referred to by Mr. Laksh¬ 
man Saran Sinha also lay down the same 
principle. 

[5] Mr. Hireshwar Prasad Sinha, the learned 
counsel for the opposite party, has, however, 
contended that 8.170, Bihar Tenanoy Act wa3 
not a bar to the investigation of the claim of 
his client. He contended that his client having 
purchased a portion of the original holding 
before the suit for rent was instituted would be 
deemed to have been recognized as a raiyat; 
and as he was not impleaded in the suit for 
rent, the decree obtained therein would have the 
effect of a “money decree.” He relied upon the 
case of Maharaj Singh v, Anath Nath Bose, 
A. I. R. (33) 1946 Pat. 292 : (25 Pat. 199) in sup¬ 
port of his contention. In this case the facta 
W6re different, and as I read the decision, it ia 
not against the view taken by the decisions of 
this Court relied upon by learned oounsei for the 
petitioners. In this case what bad happened was 
that a co-sharer landlord had filed a suit for 
rent in respect of a portion of a holding which 
had fallen to his share by a civil court parti¬ 
tion. It was held in that case that the holding 
would not be deemed to have been split up so 
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1 J 1L _ • t« ^ ^^0 was not a 

party to the civil court partition. The decree, 

in that view of the matter, was in law for 

arrears of rent of a portion of the original hold- 

c D ™ D i£ 9 SU m h ’ il W V eId iQ that case that 
s. 170 Bihar Tenancy no bar to aa 

investigation of a claim undergo, R , Q n - 

P. 0. during the execution of sTtaJl 7’ 

Meredith J. (ag he then was) who deliv%* ^ 

judgment after considering the various deci 
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R. u8, which is forbidden by the provisions of 

S. 170, Bihar Tenancy Act. 

[7] The order of the Court below is, there, 
fore, set aside and the rule made absolute. The 
petitioners are entitled to their costa of this 
Court. Hearing fee one gold mohur. 

[8] Sinha J. — I agree. 

G-M-J. Rule made absolute. 


fcefrv 

in Amrita Lai v. Nemai.Chand , 28 oaf. 382 : ^ .. UWI lw 'J 

(5 o. w. N 474 F. B.), Deonandan Prasad v. 

Pirthi Narayan , H pat. 790 : (a. i. r. (20) 

1933 Pat. 32), Surpat Singh v. Shital Sir.gh t 


15 pat. 614 : (A. I. R. (23) 3936 Pat. 480) and 

Ghhater Kumari Devi v. Bhagwoti Prasad , 

15 Pat. 812 : (A. I. R. (24) 1937 Pat. 278) held ag 

follows: 

“Mr. Lai has oited a number of other eases, but so 
far as I can spo the proposition laid down In the case 
just cited have never been dissented from in any case 
in this Court. The distinction made is a clear one, and 
in faot, so far as I can see there is no conflict of opi* 
nion on the point, and eo far as this Court is concerned, 
the matter settled. Surpat Singh v. Shital Singh , 15 
Pat. 614 : (A. I. It. (23) 1936 Pat, 480) is another case 
on the poirt. There prior purchases from the tenants 
applied under 0. 21, R. 58, for release r f the holding, 
and contended that the landlord’s decree was only a 
money decree The Munsif upheld the contention. It 
was held in revision that S. 170, Bihar Tenancy Act, 
was a bar to the application of O. 21, R. 58, but their 
Lordships explained that the reason why it was a bar 
was beoau3e the tenants did not deny that the decree- 
holder was the landlord, or that there wore actually 
arrears due for the bolding for the years in suit in 
respect of which the rent decree was passed, but they 
attacked the deoreo on the ground that it had been 
wrongly obtained against the original tenant who had 
sold the holding to the claimants. They did not dissent 
from the decision in Deonandan Prasad v. Pirthi 
Narayan , 11 Pat. 790 : (A. I. R. (20) 1933 pat. 32) 
but rather referred to it with approval.” 

Thus, this judgment does not in any way differ 
from the deoi3iong relied upon by the learned 
counsel for the petitioners. In fact, the facts and 
circumstances in the case of Maharaj Singh v. 
Anath Nath Bose, A. I. R. (33) 1946 Pat. 292 : 
(25 pat. 199) a3 mentioned above were different, 
and the deoision in that case was, in faot, arriv¬ 
ed at on the finding that, in the eye of law, the 
decree would be deemed to be a decree in respect 
of a portion of the bolding. 

[6] In the present cage also the objector does 
not deny that all the landlords had been im¬ 
pleaded in the suit for rent. He also does not 
deny that the deoree for rent was in respect of 
the whole holding. In this view of the matter, in 
my judgment, the view taken by the Court 
.below wa3 not correct. It has erred materially in 
^fche exercise of its jurisdiction by assuming juris¬ 
diction to investigate a claim case under o. 21, 


Agarwala C. J. 

Petitioner v. 77 le King. 

Criminal p!s^ 04 of D /‘ 27-10 19(9. 

and Assam Civil CoCrUk 5, — Bengal, Agra 
S. 21 (3) — Offence under^a 1 . ^2J of 1887), 

Munsif’s Court—Receiving of’anp*’ ^oal Code in 
assigned to Additional District JudV^° m Munsif’s 
(3) — Complaint by latter Court und^ er 21 
Criminal P. C. — Validity. 195, 

The Court of the Additional Diatriot Judge is not 

Court to which appeals ordinarily lie from the Court of the 

Munsif assuch appeals ordinarily lie to the Court of the 
District Judge. But where the receiving of such appeal* 
is assigned to an Additional District Judge under 3 21 
(3), Civil Courts Act, it is a Court to wnirh rhe 
Mun3if’s Court is subordinate uud^r S. 195 (3) and 
hence the Additional District Judge can order prosecu¬ 
tion of a person who has committed an offence under 
3. 210, Penal Code, In relation to proceedings in the 
Munsifs Court. [Pa~a 31 

Anno. Criminal P. C., S. 195, N. 18, 19. 

Sailesh Chandra Singha — for the Petitioner • 
Standing Coumel — for the Crown. 

Order.— This is an application against an 
order of Additional District Judge of Muzaffar- 
pur directing the prosecution of the petitioner 
for an offence under s. 210 , Penal Code. 

[ 2 ] The facts are that a final decree in a 
partition suit directed the different sets of defen- 
d’antg to pay separate coats to the petitioner, the 
amount recoverable from each defendant being 
specified in the decree. From defendant l the 
deoree-holder was entitled to recover Rs. 65 . 3.0 
and proportionate costs hut no interest was al¬ 
lowed. The deoree-holder applied for execution 
slowing the amount which he clnimed against 
different sets of judgmentdebfcors but also in¬ 
cluding a claim for interert. In execution the 
property of judgment-debtor 1 was put up to 
sale and purchased by a stranger for Rs. 300. 
This judgment-debtor made a deposit of Rupees 
297-15.0 under o. 21 , R. 89. Out of this amount 
the deoree-holder withdrew Rs. 290-15-6 which 
included Rs. 15 as the costs of the sale procla¬ 
mation although his total dues against this judg¬ 
ment-debtor amounted to less than Rs. 100 
including proportionate costs. Judgment-debtor 1 

protested against the decree holder withdrawing 
so much from the amount that he had-deposited* 
but the objection was contested by the petitioner! 
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The executing Court, however, directed a refund 
of the money. The petitioner then appealed 
against the order of executing Court. The appeal 
was heard by the Additional District Judge and 
wa 3 dismissed by him. The Additional District 
Judge then called upon the petitioner to show 
cause why he should not bs prosecuted under 
S. 210, Penal Code, and after hearing the 
cause shown has directed his pro : ecution. It is 
against that order that this Court has been 
moved, and it is contended that the Addition 
District Judge had no jurisdiction to 
petitioner’s proseoation. Section^' shall take 
Criminal P. C., directs that n^ er g 2 io w hen 
cognizance of any offer£ avG been committed 
such offence is any proceeding in any Court, 
in or in reD^complaint in writing of such 
except oijj gome other Court to which such 
Courts subordinate. Theoffence was committed 
./'relation to a proceeding in the Court of the 
Munsif who, however, did not act under the 
section. The question, therefore, is whether the 
Court of the Additional District Judge is the 
Court to which the Munsifs Court is subordinate. 
Sub-section (3) of s. 10 j declares that for the pur¬ 
poses of this section a Court shall be deemed to 
be subordinate to the Court to which appeals 
ordinarily lie from the appealable decrees of 
such former Court. 

[3] The question, therefore, resolves itself into 
this. Ts the Court of the Additional District Judge 
the Court to which appeals ordinarily lie from the 
Court of the Munsif ? Section 3, Civil Courts 
Act, 1887, declares that there should be four 
classes of civil Courts, namaly, (l) the Court of 
the District Judge, (2) the Court of the Additional 
Judge ( 3 ) the Court of the Subordinate Judge, 
and ( 4 ) the Court of the Munsif. This section, 
it will be observed, makes a distinction between 


the Court of the District Judge aud the Court of 

the Additional Judge. The functions* of the 1 

Additional District Judge are prescribed b* sub-. ig 

s. ( 2 ) of s. S which declares that Addithutt'- fj 

District Judges shall discharge any of the fuanf* * 

tions of a District which the District j 

u to them and in the discharge^ 

k r\ v L-» ^ nl. . II a ■ . • . 


Judge may as?' 311 1)116111 &nd m the discharge 

of those tbey sliaI1 exerClse the same 

now* 3 : “V;! 6 D ! sfcric!; Jud 6 G - The Court of the 


pow* 3 : , ~ . u 5 c - j-ua ouurc or ice, 

uitiona 1 District Judge, therefore, is not the! 

Court to which appeals ordinarily lie from the 
Court of the Munsif. Such appeals ordinarily lie 
to the Court of the District Judge who may 
however, under s. 8 (2) assign them to the 
Additional District Judge. But s. 21 (3) provides 
that where the functions of receiving any appeals 
which lie to the District Judge under sub-s. ( 1 ) 
or sub-s. ( 2 ) (that is to say, appeals from Sub¬ 
ordinate Judges and Munsifs) has b=en assigned 
to an Additional Judge, the appeals may be 
preferred to the Additional Judge. If, therefore, 
the District Judge of Muzaffarpur has assigned 
to the Additional Judge the function of receiving 
appeals from the Munsifs, then suoh appeals 
will ordinarily lie to the Additional Judge. 
Whether this has been done in the district of 
Muzaffarpur doe3 not appear from the record 
of this case because the petitioner did not raise 
this point when he was called upon to show 
cause why the Additional District Judge should 
not direct his prosecution. Hid there been any 
substance in the point I have no doubt it woula 
have been taken. As it was not taken there is 
no material on which to come to decision on 
the record of this case. I decline to entertain it 


now. 


[ 4 ] The rule is discharged. 
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D.B.R. 


Rule discharged. 
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